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DEDICATION OF THE ENGLISH TRANSLATION, 


TO WAEBEN HASTINQS, ESQ., 

UTB l>DyEENOB-tlSI7E^AL OF BENGAL, £10. 

Sib,— After the labour of several years, and if I might be allowed to express a hope 
I am at last enabled to present you with a upon the subject, it is, that its future bene- 
translation of the Hedaya. fioial effects, in facilitating the administra- 

To you, Sib, I feel it incumbent on me to tion of Justice throughout our Asiatic torri- 
insoribe a work originally projected by your- tories, and uniting us still more closely with 
s^lf, and for some time carried on under your our Mussulman subjects, may reflect some 
immediate patronage.— However humble the additional lustre on your Administration.— 
translator’s abilities, and however imperfect I have the dionour to be, with the utmost 
the execution of these volumes may be, yet respect, and the most lively gratitude and 
the design itself does honour to the wisdom esteem, 
and benevolence by which it was suggested ; 

y Sib, 

Your most obedient. 

And most humble Servant, 

Charles Hamilton. 



, ISTRODCCTORY ADDRESS 

BY THB 

COMPOSERS OF THE PERSIAN VJIRSIOJJ. 


Peaisb and glory unbounded is due to that 
adorable Being, in the investigation of whose 
ways, through their several mazes, the most 
learned theologians are exhausted, and the 
most contemplative philosophers, in the wil- 
derness of research, find the foot of compre- 
hension shackled with the fetters of amaze- 
ment !— Duly to return thanks for his favours 
(which to ofier is a duty indispensably ii^- 
cumbent on every existent being) is impos- 
sible ; and to touch the skirt of his intelli- 
gence (which exceeds the power of the finger 
of diligence) by force of reason and study, 
impracticable !— Salutations innumerable are 
•ilso to be presented at the tribunal of Him 
who is seated on the elect throne, to follow 
whose infallible institutes is a certain means 
of attaining the Divine favour, and whose 
world-illuminating Lamp of Law derives its 
sacred light from the morning beams of the 
Day of Judgment.— * All honoui^ and blessing 
upon him, and upon his holy family, and 
his worthy Companions !— Upon the tablets 
of the hearts of those who adorn the exor- 
dium of the book of knowledge and wisdom, 
and upon the minds of those who expound 
the collected mysteries of the creation, it 
is impressed, —that, from the day that the 
delightful region of BiiNGAL was cheered 
by the rays of Government of the Nawab 
Governor-General, Mr. Waeeen Hastings, 
the whole of his wise and prudent attention 
was occupied and directed to this point,— 
that the care and protection of the coun- 
try, and the administration of public aflfairs, 
fihould be placed on such a footing, that the 
comumnity, being sheltered from the scorch- 
ing heat of the suiiof violence and tyranny, 
might find the gates closed against injustice 
and oppression ; and that the rai^e of sedi- 
tion in those who deviate from the road of 
truth might be limited and short^ed and 
^ce this hope must be fullillecFthrough thl 
itftuenoe of the holy Law uf the Pbophet, 
and the injunctions and inhibitions of the 


chosen sect,— this denizen of the kingdom 
of humility and solitude, named Sbolam 
Yehee, was therefore instructed and em- 
powered, together with Molla Taj-addeen, 
Meer Mohammed Hossein, and Molla Shae- 
EEEAT OoLLA, to translate from the Arabic 
language into the Persian idiom certain 
treatises upon the Law, but particularly 
thnt exceljljBnt work the Hedaya (which 
from its great subtlety, and the clcseness ol^ 
its style, is a species of miracle),— to which, 
accordingly, with their assistance, applying 
his attention, the Arabic text was, as much 
as it would admit, reduced into a Persian 
version ; which they have entitled the 
Redaya Faksee [Persian Guide],— hoping 
that mankind may thereby find their wants 
supplied, and that profit and advantage may 
thence accrue. 

Feom those who travel in this fruitful 
garden let it not be concealed, that where, 
in the course of their investigation, the word 
Sheikhine [the two Elders] is mentioned, it 
signifies the two renowned Doctors, olmam 
Aboo Haneefa, and the most illustrious o^ 
his disciples, Imam Aboo Y^sap :— where 
the word Tirrafine [the two extremes] is 
written, it imports the sublim| name of 
Aboo Haneefa (on whom be the peace of 
God) and Imam Mohammed, who stanis 
next in rank to the two Elders ; and by thjp 
term Sahibine [the two disciples] are ini 
tended the two scholars of Haneefa, upoi 
both of whom be the blessing of God ! 

A hope is indulged, from the benevolence 
of those who shall peruse the following 
pages, that if, in passing over the valleys 
and the hills of this long journey, it should 
happen that the foot of meditation has any! 
where slipped from its place, they will noj 
treat it with severity, nor expose it to th| 
finger of scorn or reprehension.— The guidf 
ance is with Gto ! 



ADYERTISEMENT TO THE SECOND EDITION. 

^ • 


5^ further pursuance of the design to which 
I allud^ in my Preface to the Third Edition 
of MAiu*s Institutes, I now present to the 
profession the Second Edition of the Hedata. 
As this work has been made a text-book by 
the Council of Legal Education, for the 
examination of the students of the Inns of 
Court, who are qualifying themselves for 
call to the English Bar, with a view of prac- 
tising in India ; as the First Edition, by 
Hatifilton, has been some time out of 
print; its bulk (four quarto volumes) is 
not calculated to assist reference to its pages ; 
and its price had increased in proportion to 
the difficulty of obtaining it, I felt it a 
duty to publish a new Edition, in order 
bring it somewhat more within the reach of 
the student, not only with reference to its 
size, but its cost. I have accordingly, there- 
fore, prepared this Edition for those enter- 
prising Publishers, Messrs. W. H. Allen 
and Co. A large portion of the work having 
become obsolete, in consequence of the aboli- 
tion of slavery, and from other causes, I have 
expunged the Books containing those por- 
tions from the present Edition, they being 
■more interesting to the antiquarian (who 
can consult the First Edition) than useful 
to the student or practitioner, and their 
insertion would not only have increased 
the bulk of the volume, but its expense 
also. I have, however, retained in the 
“ Introductory Discourse the translator's 
epitome of those books from which the 
object and scope of the obsolete law may 
be learned. Where portions of the ex- 
punged subjects have been incidentally 
mixed up with others, I have been constrained 


to retain such portions lest the context 
might, by their omission, be involved in ob- 
scurity. The second edition is now comprised 
in one volume, printed in double columns, 
and in smaller type than the original, with a 
view of comprising it within that compass, 
but, as the type is clear, it is conceived that 
no disadvantage will result from this . Where- 
ever any subject is omitted, I have inserted a 
note, expressing my reasons for expunging it. 
A large portion of the original translation 
had been printed in Italic letters. For the 
sake of uniformity and clearness, this 
plan has not been adopted in the pre- 
sent Edition. I have added a very copious 
Index, which will facilitate reference to 
the context; and I should have embodied 
in foot-notes, references to the cases that 
have been decided upon the various subjects 
of which the work treats, but that I have 
already done so in that portion of my work 
on ** the Maiommedan Law of Inheritance 
and Contract,’' in which the same subjects 
are discussed, and where those cases will be 
found collected. 

.Although the present Edition has been 
published with a view of assisting the student 
to prosecute his studies, yet the hope is 
entertained that the Judge, as well as the 
Practitioner, will find it useful, particularly 
in those provinces where the Mahommedan 
law demands a great portion of the attention 
of the judicial, as well as that of the prac- 
titioner. It is hoped, also, that it may be 
found useful in promoting the study of the 
law in the several Universities in India, it 
being advisable to assimilate the curriculum 
in both countries as much as possible. 


2, Plowden BuUdivgBj Temple^ 
April, 1870. 


Standish Geote Qbapt. 
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^REJDIMINARY DISCOURSE, 


BY THE TRANSLATOR. 


IE diffusion, of useful knowledge, and | 
e eradication of prejudice, though not 
long the most brilliant consequences of 
tended empire and commerce, are certainly . 
t tfej least important. — To open and to 
?ar the road to science ; to provide for its 
ception in whatever form it may appear, 
whatever language it may be conveyed ; 
•these are advantages which in part atone 
’ the guilt of conquest, and in many cases 
mpensate for the evils which the acquisftion 
dominion too often inflicts. 

Perhaps the history of the world does not 
rnish an example of any nation to whom 
,e opportunity of acquiring this knowledge, 
communicating those advantages, has 
en afforded in so eminent a degree as 
iEAT Britain. — To the people of this 
land the accession of a vast empire, in the 
3om of Asia, inhabited, not by hordes of 
.rbarians, .*^ut by men far advanced in all 
e arts of civilized life, has opened a field 
inve^igation equally curious and instruc- 
^e.— Such researches must ever be pleasing 
^he speculative philosopher, who, unbiassed 
the selfish motives of interest or ambition, 
f ights in perusing the great and variegated 
.ume of society:— but to us they come 
'jommended by no ordinary inducements ; 
owing, and feeling, as we ought, how 
ich the preservation of what we have 
Gained depends upon the proper use of our 
wer ; and upon the right application of 
|ise means which Providence has placed 
our hands for continuing, and perhaps 
creasing, the happiness of a large portion 
the human race. 

The permanency of any foreign dominiofi 
id indeed, the justificatiiti of holding such 
dominion) reouires that a strict attention 


be paid to the ease and advantage, not only 
of the governors, but of the governed ; and 
to this great end nothing can so effectually 
contribute as preserving to the latter their 
ancient established practices, civil and re- 
ligious, and protecting them in the exercise 
of their own institutes ; for however defec- 
tive or absurd these may in many instances 
appear, still they must be infinitely more 
acceptable than any which we could offer ; 
since they are supported by the accumulated 
prejudice of ages, and, in the opinion of 
their followers, derive their origin from the 
Divinity himself. 

This salutary maxim was wisely adopted 
by tlie servants of the East India Company 
on the first acquisition of our Bengal 
territories ; and to a steady adherence to it 
much of the present flourishing state of 
dihose provinces must be attributed. 

The judicial regulations both of the 
Hindoos and the Mohammedans are, in fact, 
so intimately blended with their religion, 
that any attempts to change the former 
would be felt by them as a violation of the 
latter; and should the wisdom of the 
British legislature ever suggest the expe- 
diency of introducing 5n uniform system of 
jurisprudence among them, it wiU, at the 
same time, dictate the necessity of preserving 
sacred and unaffected an infinite number of 
usages, essential to the ease and happiness 
of a people differing from us as widely in 
customs, manners, and habits of thinking, 
as in cymate, complexion, or language. — 
Towards the accomplishment of such an 
importarjt system, «Yery effort which may 
tend to develope their Laws is undoubtedly 
a step, and therefore carries with it itsnwn 
recommendation. — It w^** this morA rAmotft 
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ooimderation» as well as the immediate 
adTaatages to be derived from it, gwhich 
dictated, the compilation of the Hindoo 
Code: and it was the same motive which 
gave rise to the present publication. 

Many centuries have elapsed since the 
Mussulman conquerors of India established 
in it, together with their religion, and 
general maxims of government, the practice 
of their courts of justice. — From that period 
the Mussulman Code has been the standard 
of judicial determination throughout those 
countries of India which were subjugated 
by the Mohammedan princes, and have since 
remained under their dominion. In one 
particular, indeed, the conduct of the con- 
querors materially differed from what has 
been generally considered in Europe (how 
unjustly will appear from many passages in 
this work) as an invariable principle of all 
Mussulman governments; namely, a rigid 
and undeviating adherence to their own 
LAW, not only with respect to themselves, 
but also with respect to all who were subject 
to their dominion. — In all spiritual matters, 
those who submitted were allowed to follow 
the dictates of their own faith, and were 
even protected in points of which, with 
respect to a Mussulman, the law would 
take no cognizance. — In other particulars, 
indeed, of a temporal nature, they were 
considered as having bound themselves to 
pay obedience to the ordinances of the law, 
and were of course constrainM to* submit to 
its decrees. — Hence the Hindoos enjoyed, 
under the Mussulman government, a com- 
plete indulgence with regard to the rites and 
ceremonies of their religion, as well as with 
respect to the various privileges and immu- 
nities, personal and collateral, involved in 
that singular compound of allegory and 
superstition. — In matters of property, on 
the contrary, and in all other temporal 
concerns (but more especially in the criminal 
jurisdiction), the Mussulman law gave the 
rule . of decision, Excepting where both 
parties were Hindoos, in which case the 
point was referred to the judgment of the 
Pundits, or Hindoo Lawyers.— It is true, 
this statement rather accords with the spirit 
of the Mohammedan laws, than with the 
praotioe of them; for it too frequently 
happened that little regard was pafd either 
to judicial ordinance or natural equity.— 
Where avarice and bigetry are un5ted with 
des^tio power, such a combination will 
ooofeon abuses, and corrupt the streams of 
justice.— Accordingly, the ^ndoos were ^in 


many instances exposed to unfair and partial 
decisions, but more particularly where a 
Mussulman was concerned, in which case 
the law of Mohammed was doubtless often 
misinterpreted, and wrested to the purposes 
of injustice, or (which was an evil of equal 
magnitude) the decree was the result of a 
bargain between the magistrate and Ae 
highest bidder. — Still, however, these abuses 
did not alter the spirit of the lav , which 
continued unvaried in its ostensible opera- 
tion ; the Mussulman courts determining in 
all matters of a criminal nature, without 
exception, and in every case of Mussulman 
property; and admitting of appeals to the 
Hindoo Lawyers (for there are no regular 
Hindoo courts of justice) only in oases where 
the Mussulman law had made no provision, 
or in which no Mohammedan had any 
interest. 

Such was the state of jurisprudence in the 
Bengal prov/nces, when a wonderful revo- 
lution threw the government of them into 
the hands of the English. 

Little acquainted with the forms, and 
still less with the elementary principles, of 
the native administration of justice in their 
newly acquired territories, the British go- 
vernment determined to introduce as few) 
innovations in those particulars as were con- ' 
sistent with prudence ; and the only material 
alteration which, in course of time, took 
place, was the appointment of Company’s 
servants to superintend and decide, as Judges 
in the civil Mussulman courts, and as Ma- 
gistrates with respect to the criminal juris- 
diction. — An important change was indeed 
effected in the administration of both justice 
and revenue, so far as affected the dis- 
tinctions hitherto maintained between Mus- 
sulmans and Hindoos. Of these t\e lattei 
had always been subject to double taxes 
and imposts of every denomination, levied 
on principles which are fully explained in 
the course of the present work : and they! 
also laboured under particular inconveniencefl 
and disadvantages in every judicial procesf? 
(especially where the litigating adversary! 
was a Mussulman) some of which have been! 
Tlready noticed. — By the British government 
both have been placed, in these points, upon 
an exact equality ; and the Hindoo and Mus- 
sulman, respectively, have their property 
Secured to them under that system which] 
j^ach is taught to believe possessed of paral 
mount authority : but where their interest^ 
clash in the sam^ cause, the matter is neces- 
sarily determined by the principles of the; 
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Mnsffulnuui law, to which long usage, sup- however, wasMAself the principal projector, 
ported ,by the poHoy of the Mogul govern- is beyojid dispute, although it be probable 
ment, has given a sort of prescriptive that he received much assistance from others 
superiority. — Still, however, though much in the composition of it. — By all orthodox 
was eflPeoted, much remained to be done. — Mussulmans the original is believed to have 
The gentlemen who were appointed to super- existed from eternity, inscribed on the tablet 
intend the proceedings of the courts, having of the divine decrees, which stands close by 
hadnoopportunityof studying the languages the throne of God, and contains the pre- 
in which the laws are written, were con- destined fate of men and things. — From this 
strainedj^ their d^rminations, to be guided tablet a copy of it is supposed to have been 
by the advice of the native officers — ^men taken by the angel Gabbiel, and conveyed 
sometimes themselves too ill informed to be to the Simma Asfl, or lowest heaven, where 
.capable of judging, and generally open to it was by him revealed to the Prophet in 
corruption.— “Hence appeared the necessity of various portions, and at different times,— In 
procuring some certain rule whereby those fact, it was delivered by Mohammed piece- 
gentlemen might be guided, without being meal to his followers, according as the occa- 
exposed to the misconstructions of ignorance sion dictated, or as any particular emergency 
or interest, and which might enable them to required : nor was it arranged together, in 
determine for themselves, by a direct appeal its present form, until the reign of his friend 
to the Mussulman or Hindoo authority on and successor, the Khalif Aboo Beke, who 
the ground of which they were to decide.— ordered the whole to be collected from the 
A compilation was accordingly ijgrmed, under ieaves or skins on which the passages had 
the inspection of the most learned Pundits been written, and also from the mouths of 
(Hindoo Lawyers), containing an abstract such of the surviving companions of the Pro- 
of the Hindoo laws, the translation of which phet as had committed them to memory, and 
into English was committed to Mr. Halhed ; inserted in one volume, but without any re- 
and, shortly after this was accomplished, a gard to the order of their original promulga- 
number of the principal Mohammedan pro- tion.— Much, difference, however, was soon 
fosors in Bengal were employed in traA- perceptible in the several copies of this work ; 
lating from the Arabic into the Persian wherefore Othman, the second succeeding 
tongue a commentary upon the Mussulman Khalif, to remedy the growing evil, directed 
law, called the Hedaya, or Guide, a work a number of copies to be transcribed from 
held in high estimation among the people of this of Aboo Beke, and ordered all others to 
that persuasion. The English version of be destroyed.— Tho precepts of the Koean 
that commentary is now submitted to the are of two descriptions, prohibitory and 
public. injunctive. In the application of them to 

Beboee the translator proceeds to give an practice they are always considered as un- 
account of this work, it may be proper to questionable and irrefragable, except where 
say somethingKoncerning the Laws of which one passage has been contradicted, and con- 
it treats. sequently repealed, by a subsequent passage, 

The l^pssulman Law proceeds, in its de- some instancs of whinh are cited in the course 
terminations, upon two ground ; the text of this Commentary; 
of the Koean, and the Sonna, or oral law, Sonna is^a word which (among a variety 
corresponding with the Mishna of the Jews, of other senses) signifies custom, regulation. 
The Koean (or, as it is more commonly or institute. The Sonna (or, as it is ex- 
termed, Al Koean) is considered by the pressed among the Arabs, by way of dis- 
Mussulmans as the basis of their law; and tinction, ALSonna) stands next to the Koean 
is therefore, when applied to judicial matters, in point of authority, being considered as a 
entitled, by way of distinction, al Sharra, or kind of supplement to that book. It forms 
THE Law, in the same manner as the Pent(i- , the body of what is termed the oral law, 
tench is distinguished by the Jews. because it never was committed to writing 

Who was the real Author of this extraor- by the Arabian Legislator, being deduced 
dinary compound of declamation and pre- solely fre-rn his traditionary precepts or 
cept, must for ever remain a matter of uncer- adjudications, preserved from hand to hand, 
tainty, since on this point much difference of by authorbsed personA, and which apply to 
opinion obtained, even among the earliest fmany points of both a spiritual and t^- 
opponents of Mohammed anti his pretended poral nature, not mentioned or but slightly 
mission. — That this extraordinary person, touched upon in ^he Koean.— These tradi- 
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are divided, by tbe MaMralman 
eommentatoTs, into two classes : I. tte sim* 
pie sayings of the Prophet from his own 
uninspired judgment; II. sayings from di- 
vine inspiration. The former are termed 
Hadees Nabwee, or traditions of the Pno- 
PBTET ; the latter Hadees Koodsee, or divine 
traditions ; and both have the force of laws. 
—After Mohammed’s death, they were at 
first quoted by his companions merely in 
order to decide occasional disputes, or to 
restrain men from certain actions which the 
Peophet had prohibited : and thus, in pro- 
cess of time, they became a standard of 
judicial determination. The first collection 
of them was made in the Khalifat of Alee ; 
and, in after times, many pious men em- 
ployed themselves in making those collec- 
tions.— There are, besides these, a multitude 
of traditions cited by the Mussulman com- 
mentators, concerning the acts and sayings, 
not only of their Peophet, but also of hi(» 
Companions and immediate successors ; 
which, though not of equal authority, are 
nevertheless admitted to have some weight 
as precedents in judicial decisions, when not 
repugnant to reason, or contradicted cither 
by the Koean or the Sonna. Upon the 
Sonna a great number of volumes have been 
written, under the titles of Sonna, t Ka- 
wayat,$ and Hawadees,} several of which 
are quoted in the course of this work, and 
will be more particularly mentioned when 
we come to treat of authorities. • 

Peactical Divinttt, also, is admitted 
to have its due weight in judicial determi- 
nations, even among the orthodox. As used 
by the Mussulman Lawyers, it chiefly c(^- 
sists of casuistry, and analogous applica- 
tions to, or deductions from, cases already 
determined upon by the more certain stan- 
dards of the Koean or Sonna ; the nature 


• The translator, speaking of the Sonna, 
uses the word traditions, in compliance with 
custom, which, among Europeans, has applied 
this term to all the oral precepts, &c., of Mo- 
hammed.— Hadees (pronounced, among the 
Arabs, Hadeeth) properly signifies an occur-^ 
rence or event. Some Mussulman commen- 
tators defioe it to mean “an emanation,” 
and understand it particularly i% this sense 
when applied to the sayings or actions of 
their Prophet. • • 

^ Institutes. ^ 

t Reports. Traditions, 
i Occurrences. Emana^ons. • 


of which will i)e more fuUy explained by 
the perusal of a single page of the work 
than by any illustration that could be 
offered. 

Having stated thus much with respect to 
the foundations of the Mussulman Law, we 
shall next endeavour to account for those 
varieties which at present appear in the 
superstructure ;— but before we proceed to 
this it will be proper to, enter into a short 
detail of the events in wnich originated the 
first great schism among the followers of 
Mohammed. 

Had the impostor of Mecca left, at his 
decease, any male heirs, it is possible J;hat 
the distinction to which he rose would have 
been transmitted without question to his 
posterity. In this however he was disap- 
pointed, his five sons having all died in their 
infancy. — He had indeed four daughters by 
his first wife Khadija, of whom one alone 
survived hi^, his favourite Fatima, the 
wife of Alee ; hut a female was universally 
deemed incompetent to be the leader of the 

FAITHFUL. 

Alee,* as the nearest relation of the pro- 
phet, the husband of his daughter, and the 
lineal chief of his family, aspired to the suc- 
c^sion, with hopes founded not less on his 
personal merit than his conjugal and here- 
ditary claims. — When Mohammed was 
seized with his last illness, his son-in-law 
probably expected a nomination in his 
favour.- His views however were frustrated, 
and his pretensions for the present defeated. 
— Aysha, t the stepmother of Fatima, had 
always entertained an antipathy a ‘gainst 
him; and, by exerting her influence with 
the dying Prophet, easily prevented him 
from making any declaration which might 
determine the Mussulmans in favour of the 
descendant of Hashim. — From this circum- 
stance, on the decease of Mohammed, his 
followers became divided into several fac- 
tions. — The people of Medina were desirous 
of raising Saad, one of their countrymen, 
to the dignity of Imam, or chief; whilst the 
Meccanites, considering his advancement as 
Subjecting them to a foreign domination, 


♦ Alee Bin Abee Talib, cousin German 
of Mohammed, and, with him, descended 
from Hashim Abdalminaf, from whom the 
Hashimee tribe derives its title. 

t The daughter of Aboo Bekr, styled, by 
the Mohammefians, om al mawmeneen, or 
Mother of the Faithful. 
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declared their intention of electing a chief 
among themselves. — Had such a design been 
carried into effect, it must, in its oonse- 
quctioes, have destroyed altogether the 
newly established religion ; and by crushing 
the rising empire of Islamism in its infancy, 
would have restored the Arabs to their 
primitive barbarism and idolatry. — The pru- 
dence or~policy of Omae, and some other of 
the principal oompftnions, interfered ; and 
they proposed, in order to avoid the danger- 
ous schism which this must occasion among 
the Mussulmans, that all parties should, 
without^ distinction, unite in the election 
of a successor to the Prophet, who as such 
should be universally obeyed. — The matter 
was not settled without much contention : but 
at length Aboo Beke, the father-in-law of 
Mohammed, who had exerted himself as a 
mediator among the disputants, was unani- 
mously elected by the elders, and acknow- 
ledged by the people. — It was Ih vain thut 
^ theHashilimees, and other partizansof Alee, 
vehemently opposed this defeasance of his 
right, and obstinately maintained that he 
alone had an indisputable and exclusive 
claim to succeed, as well on account of his 
near relation to Mohammed, as because of g, 
^declaration of the latter to that effect.* — 
Their remonstrances were disregarded, their 
clamours drowned admidst the acclamations 
of the multitude, and they were compelled 
to remain satisfied with refusing to acknow- 
ledge the Khalif. 

Alee himself retired from the scene of 
*his mortification, and sustained the disap- 
* pointment of his ambition with silent 
disgust; nor did he pay his homage to the 
appointed “Coi?mandee or the Faithful” 
until some time after, when the death of his 
wife Fatinft, had weakened his party, and 
hci perceived that a perseverence in his 
dissent might indeed create strife, but could 
not be productive of advantage. 

Within little more than two years after 
his elevation, Aboo Bekr, finding himself 
attacked by a mortal distemper, nominated 
Omar to be his successor, who accordingly 
assumed the title without opposition, and 
lifter a most successful and victorious reign 
of above ten years, died of a wound he 


* The story cited hj the partizans of 
Alee, on this occasion, is related at length, 
in treating of the term Mawla,^ [Omitted in 
this edition in consequence of the abolition 

of slavery. — E d.] 
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received from ofie Pirooz, a Persian slave, 
whom h# had offended by a sarcastic obser- 
vation concerning a suit which the slave 
had referred to his tribunal. — When dying, 
Omae refused to appoint any particular suc- 
cessor, declaring the Khalifat to rest among 
six persons, who should succeed to each 
other agreeably to the order of their election 
or ballot; namely. Alee, Othman, Saad, 
Abdleihman, Talha, and Zobaie. Of 
these ABDULEfHMAN agreed to forego his 
right altogether, provided he might have the 
privilege of naming the successor to Omae ; 
a proposal to which all his colleagues 
assented, except only Alee, who took this 
opportunity to urge his superior and exclu- 
sive pretentions to the Khalifat. Abdul- 
EiHMAN, however, notwithstanding his op- 
position, being supported by his four other 
colleagues, offered the Khalifat to Othman, 
and he was proclaimed and recognized as 
successor to the Peophet, and sovereign of 
the Mussulmans. Alee, on this second 
defeat, acted with a moderation which, how- 
ever laudable in itself, was much blamed by 
some of his adherents. He paid his homage 
to Othman without murmuring, and ap- 
peared content to submit to the success of 
his competitor. 

If Othman was really desirous of the 
rank which he had thus attained, he ex- 
hibited a powerful instance of the delusions 
of ambition!^ Whilst his armies were ex- 
tending the empire of Islam in every direc- 
tion, and penetrating into Khorasan and 
Mauritania, the venerable Khalif found his 
reign disturbed by intestine commotions, 
anff his person exposed to the violence of 
faction. His declining age had unnerved 
his arm ; he was unable to hold the reins of 
dominion with the steady hand of his pre- 
decessors ; and he, perhaps too late, dis- 
covered that he had undertaken a task to 
which he was unequal. — The governors of 
his provinces, encouraged^ by the growing 
imbecility of their prince, plundered and 
oppressed those whom it was their duty to 
cherish and protect. — He had disobliged 
Aysha, ** the Mother of the Faithful,” 
who excited a powerful cabal against him 
at Mecca, whilst Alee and his discontented 
Hashimites connived at, perhaps inflamed, 
these disordSrs. The malcontents at length 
being joined by the d^uties from the op- 
l%essed subjects of Egypt and Syria took to 
arms, and Othman found himself be'siegctl 
in his own palace. — Superstition and respect 
for a*time withh^. th<^assailants. Their 
• • ii ^ 
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vrere loan oyeroome: they 
forced tl^ gates ; and the Tmfortxinaii Khalif 
expiated Ms errors or his weakness by his 
blood. 

The insurgents, upon the murder of 
Othmak, made Axee an offer of the Kha- 
lifat ; which, with the consent of his col- 
leagues Talha and Zobair (already men- 
tioned), he accepted.—He was publicly pro- 
claimed Khalif within a short time after, 
and at the distance of twenty-four years 
from the period of his first aspiring to that 
dignity. 

Ie obtaining, however, this long- sought 
object. Alee soon found himself embarked 
upon a tempestuous ocean, and the storm 
ended only with his life. — Conscious that 
the concern ho was generally, and perhaps 
justly,, suspected to have in the death of 
OinMAN would not fail to alienate from him 
all those who were connected with that I 
Khalif, or whom he had advanced, one 
his first steps was, to effect a general re- 
moval of the governors who had been 
appointed by his predecessor. This bold 
and dangerous measure excited much dis- 
gust in all the provinces, but more particu- 
larly in Syria, where Moaviaii, to whom 
the care of that region had been entrusted 
by Othman, and who was nearly related to 
him, excited a strong party against Alee, 
and openly declared his resolution of aveng- 
ing upon him the death of his kinsman. At 
the same time Talha and ZoBiiii were dis- 
gusted with Alee, because of his having 
refused to them the governments of Koofa 
and Basra ; and understanding that Aysha, 
the widow of Mohammed, had retired f*pm 
Medina (then the seat of the Khalifat) to 
Mecca, followed her thither. At Mecca a 
powerful faction was excited against Alec, 
particularly among the tribe of Ommiah ; 
and these being joined by the dismissed 
governors of the provinces, and having 
Aysha at their head, collected a powerful 
army, determiniifg to depose Alee by force, 
and set up Moaviah as Khalif in his room. 
—Thus was excited the first civil war among 
the Mussulmans ; and hence originated the 
dissensions which have ever since obtained 
between the opponents of Alee and his 
adherents. 

Alee, with undaunted resot^tion, faced, 
and for the present repelled, the threatening 
storm. He met theensurgentsj^and, after a 
oody conflict, gave them a complete ovef'- 
row, in which Talha and Zobair were 
slain, and Aysha taken grisoner, whom the 


Khalif treated with the utmost Yespeet, and 
sent her back, with honourable attendance, 
to Mecca. 

After this victory, Alee remained cem- 
plete master of Arabia. But he still found 
himself opposed by a powerful party in Syria; 
for Moaviah, having retired to Damascus, 
and being there joined by all the relations 
of Othman, was publicly acknowledged by 
those as Khalif and i^ommand^;r of the 
Faithful. 

Perhaps the mere effort of a faction at 
Damascus would not, of itself, have availed 
to shake the throne of Alee, confirmed as it 
was by his recent signal success. But the 
pretensions of his competitor were supported, 
on this occasion, by the celebrated Amroo 
ibn al As, the most puissant and popular of 
all the Mussulman commanders. This chief- 
tain had conquered Egypt during the Kha- 
lifat of Omar ; had afterwards been recalled 
by OTHMANif and, at the period of his death, 
and the investiture of Alee, comipanded 
Palestine. 

To gratify some particular resentment 
against the son-in-law of the Prophet, or, 
more probably, induced by his attachment 
to the house of Ommiah, he repaired from 
.fcrusalem to Damascus, and took the oaths ^ 
to Moaviah. lie pledged himself to obey 
and maintain the usurper as the only true 
and legitimate leader of the Faithful. 
Such was his influence that the multitude 
immediately joined their acclamations, and 
flocked to the standard of the Syrian Khalif. 
The civil war was thus rekindled. The . 
armies of the contending Khalifs prepared 
for battle, and Alee was once more on the * 
point of defeating his enemies, when they 
were saved by the stratagem of fastening 
some Korans to the ends of tl^eir spears ; 
for the troops of Alee, beholding the sacred 
volumes thus exposed, could not be prevaifed 
upon to advance to tho encounter. Soon 
after these proceedings a truce was agreed 
upon, and the competitors engaged to retire 
to their respective capitals, Koofa and Da- 
mascus, leaving their claims to be decided 
by a reference, to the award of which each 
party bound himself to adhere. 

Amroo was appointed referee on the pari 
of Moaviah, and the less artful Aboo Moosa 
on that of Alee. In the course of their con- 
ferences, Amroo had the address to persuade 
his co-arbiter that, in order to restore peace 
to the Mussulmans, it was absolutely neces- 
sary to depoi# both their principals, and to 
elect a Khalif who' should meet the approba- 
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tion of all parties: and for this purpose a 
tribunal tras erected between the two armies. 
Aboo Moosa first mounted, and proclaimed 
th$ deposition of Alee and Moaviah. 
Ahboo succeeded him, and announced Moa- 
TIAH “as the legal Khalif, who had been 
nominated by Othman, and stood pledged 
to revenge his blood.” The friends of Alee, 
supposing this to be done with his conni- 
vance, r^red fron^the place astonished and 
discouraged. When recovered from their 
confusion and surprisei the compromise was 
.declared void. Each party proceeded to 
villify and excommunicate the other; and 
the anathemas uttered on this occasion have 
continued to be solemnly repeated ever since, 
in the mosques of the respective sects, as 
one of the offices of religion. The war was 
resumed with greater fury than ever. Am- 
Eoo was dispatched into Egypt with a con- 
siderable force, and seized the government 
of that province in the name^f Moaviaii. 
The Muijpulmans, instead of seeing foreign 
enemies, turned their swords against each 
other’s breasts; and the power of their empire 
was likely to perish by an internal disease, 
when an event took place which, for the 
present, put an end to the contest, and re- 
stored peace, if not unity, among them. • 
Theee of the Kharegites (insurgents 
against Alee) happening to meet at the 
temple of Mecca, discoursed concerning the 
many friends and companions they had lost 
in this fruitless war, and deplored their 
deaths, as well as the danger which threat- 
ened the general cause from a continuance 
of th*so unhappy divisions. — One of them 
at length, in an extasy of fanaticism and 
despair, proposed to end these troubles at 
once by death of Alee, Moaviah, and his 
friend AjfEOO. — His two comrades imme- 
diately agreed to take their share in this 
desperate enterprize. — They prepared their 
daggers, and proceeded,— one for Damascus, 
another for Egypt, and the third for Koofa ; 
each fully resolved to sacrifice his allotted 
victim.— The event proved that their deter- 
mination was as firm as their undertaking 
was desperate: but one only succeeded.— 
The first, having arrived in Egypt, mistook 
• the person of Ameoo, and stabbed another 
who happened to preside that day in the 
character of Imam in his stead;— and on 
being conducted to punishment, satisfied 
himself with exclaiming, “I intended to 
strike Ameoo, but God willed it should 
another.” — The second repaii^ to Damascus, 
there wounded Moaviah, but not mortally. 


and was sufferedji.to live long enough to dis- 
cover the conspiracy.— The third accom- 
plished^ his sanguinary purpose.— Having 
arrived at Koofa, and engaged two assis- 
tants, he, on Friday the 17th of Ramzan, 
A.H. 40, waylaid the Khalif as he was going 
to the Mosque, and gave him a wound, of 
which he soon after died. 

Thus perished Alee, after a short and 
turbulent reign of four years and nine 
months.— His partizans, however, were not 
dismayed by this event.— The murdered 
Khalif left several children by nine different 
wives; the two eldest, Hassait and Hoo- 
sein, by Fatima the daughter of Moham- 
med, during whoso lifetime he contracted 
no other marriage. 

Hassan was by his adherents proclaimed 
Khalif on the death of his father; but 
Moaviah, who had assumed the dignity of 
Khalif in Egypt and Syria some time before, 
jeas in possession of those countries, and 
refused to acknowledge him on account of 
the suspicion which attached to him as 
being concerned in the death of Othman.— 
Hence a new competition arose, which could 
not have failed to rekindle the flame of war, 
had not Hassan, who inherited more the 
piety than the valour of his predecessor, and 
was more ambitious to distinguish himself in 
the performance of religious ceremonies than 
in the support of his regal pretensions, agreed 
to relinquish his claim in favour of his rival; 
and thus was transferred the dignity of the 
Khalifat from the tribe of Hashim to that 
of Ommiah. 

Hassan, upon resigning the Khalifat, re- 
typed to Medina, and there lived in privacy 
until A.H. 49, when ho died, poisoned, as 
the Shiyas allege, by his wife, at the in- 
stance of Moaviah, who dreaded the possi- 
bility of his renewing his pretensions. 

IIoosEiN possessed a larger portion of the 
martial spirit of Alee than his elder brother ; 
hut his fate was not more fortunate. — On the 
death of Moaviah, having refused to ac- 
knowledge his son Yezeed (who succeeded 
to the Khalifat, A.H. 60), he was constrained 
to retire for safety from Medina to Mecca, 
whither the people of Koofa, who were 
strongly attached to the family of Alee, 
sent him an invitation to join their standard, 
after having proclaimed him the only law- 
ful Khalif and declared Yezeed to he 
an usurpqy. — Yezeeij, understanding that 
teoosEiN had accepted this invitation, ^d 
set out from Mecca for Koofa, dispatemd 

Qgw'V'TinAT A . ATift n-f hiH ArtTYimn-nfiArH. tn in- 
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tercept him ; and Obeydoola., meeting him 
passing over the plain of KerbaUf, with 
only seventy-three of his family and attend- 
ants, cut to pieces the grandson of the 
Prophet and the whole of his feeble party. — 
In this indiscriminate massacre also perished 
four other sons of Alee, namely, Abdoola, 
Abbas, Otiiman’, and Jafie, together with one 
or more of his daughters. — The wretched re- 
mains of his family were afterwards brought 
before Yezeed, who was advised to seize 
the present opportunity, and to cut off all 
future causes of disturbance, by extirpating 
this remnant of the Prophet’s descendants. 
—This flagitious proposal filled the Khalif 
with horror. He repented of the blood which 
had been already shed, execrated the san- 
guinary obedience of Obeydoola, and dis- 
missed the captives with honour to the tomb 
of their father at Koofa. 

Feom this period the posterity of Alee 
sunk into obscurity and insignificance, exi 
cept in the eyes of their sectaries. — Their de- 
scendants, however, under the title of Seyids, 
have spread over India, Persia, Turkey, 
and the northern coast of Afeica, are held 
in veneration by the multitude as inherit- 
ing the blood of the Prophet, and liave fre- 
quently excited the jealousy of the reigning 
princes of Arabia and lurkey.— In Persia 
and India, particularly, the memory of Alee 
and his sons is cherished, among the people, 
with a veneration approaching to idolatry ; 
and the latter country exhibits* some strik- 
ing instances of the force of tliis partiality, 
which possibly a long lapse of time, instead 
of weakening, has rather contributed to 
strengthen. — The Mussulman Princes <of 
Hindostan arc, in general, Soonis, as 
well as most of their chief men, the heads 
of the law, or the ministers of state, whilst 
the great body of Mohammedans, being de- 
scended from a Persian stock, or from the 
proselytes of the first Mohammedan con- 
querors, adhere rigidly to the principles of 
the Sliiyas.— The ‘Nizam, one of the most i 
powerful and independent of those princes, 
cannot attend public worship in the Jama 
mosque of his capital (Hydrabad) because 
of the Anathemas weekly uttered there 
against the usurping Khalifs of the house 
of Ommiah.— At Lucknow, on the tenth of 
Moharrim, the effigy of Omar (wko, as being 
the first proposer of an elective Khalifat, in 
prejudice to the righC of Alee, vis regarded, 
by bis adherents with particular abhorrence); 
is^set up, filled with sweetmeats, as a mark 
to BhoQt arrows at*, and, Rafter being qiscd 


with every species of indignity, is tom to 
pieces, and its contents devoured by the 
enthusiastic votaries of Alee. — This day is 
throughout these regions observed as the 
anniversary of the death of Hoossein and 
his brethren, and celebrated by songs and 
processions. The magnificent Mausoleums 
erected to the memory of these illustrious 
martyrs are still visited by their adherents, 
who regard this token oL respect scarcely 
less meritorious than a pilgrimage to the 
Kaba itself; and the real or fictitious de- 
scendants from this sacred stock have, at 
different times, made their affinity to the 
Prophet a pretext for assuming the Fcg J or 
pontifical authority in Syria and Africa. — 
They claim, moreover, a certain pre-emi- 
nence, and exclusive privileges, to some of 
which they are admitted, even in Turkey, 
where the memory of Alee is least re- 
spected, and tlie pretensions of his line to 
the. Khalifat utterly denied. — A few slight 
traces of their assumed superiority, may he 
discovered in this commentary. 

Thus early divided on a subject which in- 
volved at once the interests of individuals, 
and the prejudices of superstition, it was 
not to he expected that the followers of 
Mohammet) should long continue to observe 
an uniformity of practice or of doctrine. — 
The first controversies began, of course, 
between the retainers of Alee and their 
opponents. AVhen the contending parties 
proceeded openly to anathematize each other, 
the mutual change of heterodoxy was not 
confined merely to the appointment of an 
Imam, hut soon advanced to compiihend 
the expositions of the Law in other mat- 
ters both of spiritual and tenoporal concern. 
Each faction reproacdied the other with dis- 
believing, perverting or misunderstanding, 
the sacred text of the Korah.— Notwith- 
standing the pious attempt of the Khalif 
Otiiman to restore a literal uniformity in 
the several copies of this work (as already 
noticed), still, from the nature of the com- 
position, as well as from the character in 
which it was preserved, there was abun- 
dance of room in many places for a variety 
of constructions, independent of any parti- 
cular interest which might mislead the un- 
derstanding, or at least the inclinations, of 
mankind.— Its contents are distinguished 

under two heads, the or per- 

spicuous, and the CjI^juUaO or enigma- 
tical, the latte^ of which each commentator 
might explain in the way most agreeable to 
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himself, or best coinciding with the tenets of 
his particular sect. — The whole was, more- 
over, committed to writing in the Koreish 
character, the Arabic, into which it was 
afterwards transcribed, being of later inven- 
tion; and as this last was destitute of vowels, 
the sense of course depended much on the 
pronunciation of the Mokris, or readers, 
whence, upon the ifitroduction of the vocal 
points, a variation took place in the copies, 
according to the manner of the reader upon 
whose authority these were inserted. 

The traditions also opened a copious field 
for disputation. No authentic collections of 
them having been compiled until all or most 
of the Prophet’s companions were dead, they 
existed, for above a century, merely in the 
memories of the Arabians. Thousands were 
of course promulgated by their leaders as 
the occasion or the passion of the moment 
happened to dictate : they swelled into* a 
number c«cecding all possibility of belie! : • 
every collector assumed the right of erecting 
to himself a standard of selection : none 
would or could believe in all ; and some 
boldly disregarded or rejected them in toto, 
as affording no authentic rules for faith ^r 
conduct, 

FiiOM these circumstances attending I 
their authorities, the disputants found an 
ample field on which to exercise their po- 
lemical talents. — This literary warfare was 
indeed, for some time, confined to the origi- 
nal causes of their disagreement ; and, ex- 
cepting those, they touched merely on points 
of a sjlbculative description. — This, however, 
opened the way to the various heterodoxies 
of the scholastic divines. Abstracted subtle- 
ties and metaphysical distinctions were, by 
degrees, sirf^stituted for the precepts of the 
I^w ; and the controversial factions became 
divided and subdivided into parties in- 
numerable. 

It is proper, however, to remark, that a 
difference of tenets did not enter into judicial 
decisions until upwards of a century after 
the death of Alee, when it was occasioned 
by the defection of H^neeea from the party 
of the Shiyas, of which more shall be said 
'when we come to speak of that doctor. 

In stating thus much, wo have endeavoured | 
to give a summary view of the first great] 

* Am Daooi) has left a selection of 40,000 
out of 500,000 ; and InN IIanbal gives us, 
in his Moseuined, 37,000 ouf of 750,000 of 
those real or pretended precc ots of the Pro- 
phet. 


xxi 

schisms^ in Islamism; but we have only 
ventured to sketch an outline of the picture, 
without any reference to collateral events, 
the recital of which is more properly the 
province of the historian. —Having dis- 
missed this topic, we proceed to give some 
account of those eminent persons whose dis- 
cussions occupy a considerable portion of 
this work, and whose doctrines and opinions 
are generally admitted as of binding autho- 
rity at the present day. 

In every system of religion Outhodoxy 
and Heeesy are merely relative terms. 
Mankind, however, have in general agreed 
to confine these distinctions to points of 
spiritual doctrine. 

The Mussulmans who assume to them- 
selves the distinction of orthodox,* are such 
as maintain the most obvious interpretation 
of the Kokan, and the obligatory force of 
the traditions, in opposition to the innova- 
tions of the sectaries : whence they are 
termed Soonis, or traditionists. — Although 
differing considerably in their legal con- 
clusions, and in the application of the 
Koran and the Sonna to temporal matters, 
yet they, unite in rejecting the speculations 
of the scholastic divines and some of 
them condemn the use of scholastic divinity 
altogether, as tending to destroy the foun- 
dations of religious belief. — Concerning 
these we shajl be somewhat more particular, 
as their discussions occupy a considerable 
part of this work, and it is their opinion 
alone which is admitted to have any weight 
in the determinations of jurisprudence. 

fCnE orthodox sects are four in number — 
the Haneefites, the Malekites, the Sliafeites, 
and the Hanbalites — who are all Soonis, or 
traditionists. But although they equally 
assume the name of traditionists, they do 
not all equally adhere to the Sonna; for 
there is this characteristic distinction among 
them, that the first, in determining upon 
cases where the Koran affords them no 
positive precept, are guided principally by 
their own judgment, examining and decid- 
ing, in most of these instances, according to 
the rules of practical divinity ; whereas the 


* The wfl^d orthodox, as here used, is con- 
fined purely to a justness of thinking in 
fpiritual ftatters, concerning which the 
opinions of those four sects perfectly coin- 
cide, the differences among them relating 
solelj’ to their ea|)Qsiti(^ of the temporal 
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tliree others adhere more tenaciousl^ to the 
precedents left them by the Prophet. On 
this account the Ilancefites are by some 
writers, for distinction sake, termed Ahl 
Kecas, or the followers of reason, and tlic 
others Ahl Sonna, or the followers of tra- 
dition. 

The founder of the first sect was Imam 
Aboo Haneeea Naoman Bin Sabit, who 
was born at Kooea, the ancient capital of 
IiiAK, A. H. 80, A. C. 702, at which time 
four of the Prophet’s companions were still 
alive,* from whom, however, it is related, 
that he never received any instructions or 
traditional knowledj,^e . 

IIaneefa is considered, by the Moham- 
^lEDANs, as the great oracle of jurispru- 
dc'nce, ho being the first among them who 
attempted to argue abstractedly upon points 
of Laav, and to npply the reason of nnm to 
the investigation of tem])oral concerns. — 
They arc accordingly lavish in his praise. 
They ('ven trace the origin of his eminence 
to a period antecedent to his Inrth, and 
suppose him to have been assisted by the 
p'. culiar favour and inti nonce of Heaven; 
for it is related by the learned ] 

Ham El), that his fatluT, when yet a child, 
being presented to Alej:, received his bless- 
ing, the Commander of the F aithful at the 
same time declaring, that “ from his body 
should spring a light, which should difiuse 
its rays throughout all the regions of 
slamisjM."— However well or ill founded 
this anecdote may be, his eaily youth is said 
to have been marked by a strong predilection 
for study, an uncommon acuteness of under- 
standing, and an unremitting but cheerful 
piety, equally removed from the gloomy 
austerity of the bigot, and the frigid indifie- 
rence of the sensualist.— Haneeea was edu- 
cated in the tenets of the Shijais. JFe re- 
ceived liis first instructions in jurisprudence 
at Bagdad, from o Imam Anoo Jaeie, an 
eminent doctor of that sect, and heard tra- 
ditions cliiefiy from Abdoola Ibn al Mo- 
BAiiieiv, both of whose authorities ho fre- 
quently quotes. — After having finished his 
studies, and gained considerable reputation 
at Bagdad, he returned to Koofa, and there 
distinguished himself by seceding from his 
master Aboo Jaeiii, and teaching civil law 

Yiz. Ans Ibn Malik, of Basra; Ab- 
boola Ibn Aoea, who lived .in Xoofa ; giHL 
Ibi^^Saad, residiii^ in ‘tfedina; and Aboo 
Yooeil Ibn-AYasila, resided in Mecc&. 


on principles repugnant to those inculcated 
by that doctor. His defection indeed is, by 
the Shiyas, attributed to motives which® if 
true, divest him of the merit of proceeding 
in this uiion internal conviction. They 
relate that Aboo Jafie’s eminent piety, 
learning, and austerity of manners, having 
attached to him a considerable number of 
followers, the increase of his deputation 
alarmed the reigning Khalif, who, in order 
to destroy his credit, gained over Haneefa, 
by promising to support, with all the influ- 
ence of government, his opinions ajidj^ de- 
cisions against those of Jafie; and that 
Haneefa, allured by the offer, quitted his 
preceptor, and instituted a school in opposi- 
tion to him. Whether they he correct in 
this statement or not, it is certain that the 
dissension which took place between these 
eminent lawvers is considered as the origin 
of the different tenets of the Shiyas and 
Soonis in jurisprudence ; and as the habits 
of mind most early acquired are seldom to 
be entirely subdued, the little attention 
whicb (comparatively with the other Soonis) 
Haneefa pays to the precepts of the oral 
lasv may perhaps be attributed to the in- 
structions which in his youth he imbibed 
from Aboo Jaeie. — He is described of a 
middling stature, a comely countenance, 
and pleasant conversation ; harmonious in 
his voice, of an open and ingenuous disposi- 
tion, and kind to excess to his relations and 
friends, admitting none to his society but 
of the best character. Such a dispgsition 
and conduct necessarily secured to him the 
universal esteem, whilst his jjjolemical abili- 
ties gained him the reverence and admira- 
tion of his disciples ; as may be collected 
from an anecdote which is recorded by 
SiiAFEi, in the introduction to his Osooi*, 
wdiere he relates that, inquiring of Malik, 

“ AY belli er he had ever seen Haneefa?" 
he w'as answered by that doctor, “ Yes ; and 
he is such a person that if he were to assert 
a wooden pillar was made of gold, he would 
prove it to you by argument." — Shafei him- 
self, although diflering materially from him 
in his legal decisions, says, in another part ^ 
of the same work, that “ No study whatever 
could enable any man to rival Haneefa in 
the knowledge of the law."— It appears, 
ndeed, from the best authorities, that he 
was a man eminently endowed with science, 
both speculative and practical; of a mild 
disposition and tolerating principles ; pious, 
abstinent, charitable, and accomplished be- 
yond all others in legal knowledge.— His 
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diffidence is said to have increased with thi Peophiit. — H is self-denial and abstinence 
extent of his acquirements; and he has were remarkable, insomuch that he gene- 
indeed afforded an instance of insurmount- rally fasted four days in the week, during 
able and scrupulous modesty, such as has which he denied himself even the most 
been seldom recorded, but which twice ex- ordinary indulgencies.— He enjoyed the ad- 
posed him to the most severe treatment from vantages of a personal acquaintance and 
his superiors, and probably, in the end, familiar intercourse with Haneepa, although 
shortened his life. It is related that IIoo- differing from him with respect to the abso- 
iiEYRA, tiio goverr^r of Koofa, importuned lute authority of the traditions. — His pride, 
him to accept the office of Kazec or judge, however, was at least equal to his literary 
and, upon his persisting in refusing it, endowments. — In proof of this it is related 
• caused him to be scourged for ten days of him that when the great Khalif Haroon 
siiccesively, with ten stripes a day, until at al Rasheed came to Medina, to visit the 
len^h* being convinced of his inilexibility, tomb of the Prophet, Malxk having gone 
he released him : and, some years after, the forth to meet him, the Khalif addressed 
Khalif al Mansoor, having invited him to him, “ 0 Malik ! I intreat, as a favour, 
Bagdad, tried to prevail on him to accept that you will come every day to me and my 
the same office, which declining as before two sons Ameek and Maimook, and instruct 
he was tlirown into prison, and there con- us in traditional knowledge to which the 
fined until he died, A. H. 150. — lie wrote sage haughtily replied, “ 0 Khalif ! science 
several treatises both of a civii^and religious #s of a dignified nature, and instead of 
nature. -*-The principal of his speculative going to any person, requires that all 
works arc, I. the Masnad, meaning the should come to it." — The story further says 
support, prop, or pillar, in wdiich are estab- thitt the sovereign, with much humility, 
lished all the essential ])omts of Iblamism, on asked his pardon, acknowledged the truth 
the authority of the Koran and the tradi- of his remark, and sent both his sons to 
tions: II. the Filk-al-elm, or orbit of science. Malik„ who seated them among his other 
a treatise on scholastic theology, in wliicl] scholars without any distinction. — With 
he exposes the various errors and contradic- regard to the traditions, his authority is 
tions of the heterodox; and, HI. Moallim, generally quoted as decisive.— In fact, he 
or the teacher, a sort of catechism, showing considered those as altogether superseding 
the superior excellence and efficacy of Faith the judgment of a Man ; and on his death- 
Ilis principal scholars were Imam Ai{ 0 ( bed scvcK^y condemned himself for the 
Yoosaf, and Imam Moiiam31ED, of wliom many decisions he had presumed to give on 
we shall presently have occasion to speak the more suggestion of his own reason. — 
more* particularly. — The sect of IIaneefa The Koran and the Sonna excepted, the 
at first prevailed chielly in Irak ; but his study to which he applied himself, in 

doctrines aft^’wards spread into Assyria, his latter days, was the contemplation of 
Africa, and Transoxania ; and his authorily the Deity ; and his mind was at length so 
with resiioct to jurisprudence is at present much absorbed in the immensity of the 
nonerally received throughout Turke^q Tar- divine attributes and perfections, as to lose 
tary, and Hindostan. sight of all more insignicant Objects! — 

The founder of the second orthodox sect Hence ho gradually withdrew himself from 
was Imam Anoo Aruoola Malik J>in Ans, the world, became indifferent to its con- 
who was born at Medina, A. IT. 04, A. C. icrns, and after some •years of complete 
710. —Living in the same place with, and retirement, died at Medina, A. H. 179, A. C. 
receiving his earliest impressions from SriiL 801.— His authority is at present chiefly 
luN Saad, the almost sok surviving Com- received in Barbary, and the other northern 
PANION of Mohammed, an ear witness of states of Africa.— Of his works, the only one 
his precepts, and a participator in his upon record is the Matta, which contains a 
dangers and exploits, Malik acquired the review of the most remarkable adjudications 
utmost veneration for the traditions, to of the Piophet. — His principal scholars 
which he afterwards paid an implicit regard ivere kShafei (who afterwards himself gave 
through life. — He was indeed considered,^ he name^to a sect)^ Aboo Lais, and the 
as the most learned man of his time in that learned Ibn Sireeh. ^ 

species of knowledge, and Exerted his ut- The founder of the third orthodox ^ct 
most endeavours to procure reverence and Imam Mohamm^ Ibn Edrees al 
respect to tliose posthumous precepts oi tjio , who wa^ bo^ at Askal^^i in 
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Palestine, A.H. 160, A.C. 772. — H(^ was of in force and those that were canceRed.*' — 
the same stock with Mohammed, and is His first work was (as before mentioned) the 
distingTiished by the appellation of Imam Oaool, or fundamentals, containing' all ^fhe 
al Motlebi, or Koreish Motlebi, because of principles of the Mussulman civil and canon 
his descent from the Prophet’s grandfather law. — His next literary productions were 
Abdal Motleb.— He derived his patro- the r onnan and the Mesned, both treatises 
nymic title, or surname, »SnAFEi, from his on the traditional law, which are held in 
great grandfather Shafei Ibn Sahib.— His high estimation among the orthodox. — His 
family were at first among the most inve- works upon practical divinity are various ; 
terate of Mohammed’s enemies, and his and those upon theology consist of fourteen 
father, carrying the standard of the tribe volumes. — His tomb is still to be seen at 
of Hashtm, at the battle of Beder, was Cairo, where the famous Selah-ad-deen *. 
taken prisoner by the Mussulmans, but afterwards (A.H. 687) founded a college for 
released on ransom, and afterwards became the preservation of his works and the*pro- 
a convert to the faith. — Shafei is reported, pagation of his doctrines. — The magnificent 
by the Mussulman writers, to be the most mosque and college at Herat in Khorasan 
accurate of all the traditionists ; and if their were also founded for the same purpose, by 
accounts be well founded, nature had indeed the Sultan Gheeas ad Been, at the in- 
endowed him with extraordinary talents for stance of the Shafeites, who at one time 
excelling in that species of literature. — It is were very numerous in the northern pro- 
said, that at seven years of age he had go^ vinces of Peysia. — The sect is at present 
the whole Koran by rote : at ten he had chiefly confined to Egypt and AraJ)ia ; and 
committed to memory the Matta of Malik ; however higlily they may deem of his au- 
and at fifteen he obtained from the college thority, it will appear in the course of the 
of Mecca the degree of a Mooftee, which present work that his decisions in civil and 
gave him the privilege of passing decisions criminal jurisprudence are seldom quoted 
0.1 the most difficult cases. — He passed the by the doctors of Persia or India but with 
earlier part of his life at Gaza in Palestine a tiew to be refuted or rejected. — He first 
(which has occasioned many to think he studied jurisprudence under the learned 
was born in that place), there completed Mooslim Bin Khalid, head Mooftee of 
his education, afterwards removed to Mecca, Mecca, and accomplished himself in the 
and came to Bagdad, A.H. 196, where he knowledge of traditions from Malik in 
gave lectures on the traditions^ and com- Egypt. — Ilis principal scholars were Han- 
posed his first work, entitled the Osool. — bal and Zohari, the former of whom after- 
Erora Bagdad he went on a pilgrimage to wards gave his name to a sect. — Shafei is 
Mecca, and tliencc afterwards passed into said to have been a person of acute discern- 
Egypt, where he met with Malik. — It doc^s ment and agreeable conversation. — Hisreve- 
not appear that he ever returned from that rence for God was such, thatehe never was 
country, but spent the remainder of his life heard to mention his name except in prayer, 
there, dividing his time between the exer- — Ilis manners were mild and ingjratiating, 
cises of religion, the instruction of the igno- and he reprobated all unnecessary morose- 
rant, and the composition of his latter works, ness or severity in a teacher, it being d 
He died at Cairo, A.H. 201, A.C. 820. Al- saying of his, that “whoever advised his 
though he Avas forty-seven years of age brother tenderly, and in private, did him a 
before he began to publish, and died at 
fifty-four, his works are more voluminous 

than those of any other Mussulman doctor. * Yoosaf Bin Ayoob, entitled Selah-ad- 
— He was a great enemy to the scholastic deen (the guard of religion), a native of 
divines, and most of his productions (espc- Curdistan, who rose to empire, and is well 
dally upon theology) were written with a known in the history of the Crusades, by 
view to expose their absurdities, and explode the name of Saladin. — He was a great 
their doctrines.— He is said to hav^ been the admirer of Shafei, and a strict follower of 
first who reduced the science of jurispru- his rigid discipline.— He is therefore repre- 
dence into a regular pystem, an^ made a sented as an inveterate enemy to all specu- 
discriminatory collection of traditions. — nations not connected with the Koran or the 
Amed Hanbal remarks that, “until the traditions; and»he is reported to have put 
time of Shafei, men did not know how to to death several Avho presumed to broach 
distiniguish between«K;e traditions that were opinions which were not strictly orthodox. 
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Eervice ; but that public reproof could only 
operate as a reproach.” 

{The founder of the fourth orthodox sect 
is Imam Aboo Abdoola-Ahmed Ibn Hin- 
BAL, surnamed Shaban al Maroozee.* He 
was born at Bagdad A.H. 164 (A.C. 786), 
where he received his education under 
Yezeed Bin-Haeoon and Yeueeya Bin 
Seyid. On Shafei coming to Bagdad 
(A.H. 195), Ibn Hanbal attended the lec- 
tures delivered there by that doctor, and 
, was instructed by him in the traditions. 
In process of time he acquired a high repu- 
tation^from his profound knowledge of both 
the civil and spiritual law, and particularly 
for the extent of his erudition with respect 
to the precepts of the Pkopiiet, of which it 
is said that he could repeat above a million. 
His fame began to spread just at the time 
w^hen the disputes ran highest concerning 
the nature of the Kokan, wli^ch some held 
to have pxisted from eternity, whilst others 
maintained it to be created. Unfortunately 
for Ibn Hanbal, the Khalif Motasim was 
of the latter opinion, to which this doctor 
refusing to subscribe, he was imprisoned 
and severely scourged by the Khalif's order. 
For this hard usage, indeed, he afterwafds 
received some satisfaction from Moot'wak- 
KiL, the son of Motasim, who, upon suc- 
ceeding to the Khalifat, issued a decree of 
general toleration, leaving every person at 
liberty to judge for himself upon this point. 
This tolerant Khalif set the persecuted 
doctor at liberty, receiving him at his 
court# with the most honourable marks of 
distinction, and otfering him a compen- 
satory presen^b of 1,000 pieces of gold, 
which, however, he refused to accept. — 
After having attained the rank of a Mook- 
tiddeef and Peishwa,f he retired from the 
frorld, and led a recluse life for several 
years, lie died A.H. 241, A.C. 863, aged 
77. — He obtained so high a reputation for 
sanctity, that his funeral was attended by 
a train of 800,000 men and 60,000 women ; 
and it is asserted as a kind of miracle, that 
on the day of his decease no fewer than 
20,000 Jews and Christians embraced the 


• Meaning probably Shepherd of the Ma- 
EOOZIANS (a name by which the people of a 
particular region in Persia are distinguished) . 

+ A particular rank among the learned. 
Literally “ an exemplar.” • 
t The title bestowed, in Persia, upon the 
leader of a sect. • 


faith.-i-For about a century after his death, 
the sect of Hanbal were numerous and 
even powerful, and uniting to their zeal a 
large proportion of fanaticism, became at 
length so turbulent and troublesome as to 
require the strong arm of government to 
keep them in order. — Like most other fana- 
tical sects, they dwindled away in process of 
time, and are now to be met with only in a 
few parts of Arabia. Although orthodox in 
their other tenets, there was one point on 
which they dijffered from the rest of the 
Mussulmans; for they asserted that God 
had actually set Mohammed upon his 
throne, and constituted him his substitute 
in the government of the universe ; an 
assertion which was regarded with horror, 
as an impious blasphemy, and which brought 
them into great disrepute.— This, however, 
did not happen until many years after Ibn 
J[Ianbal’s decease, and is in no degree attri- 
buted to him. He published only two works 
of note, one entitled the Mosannid, which is 
said to contain above 30,000 traditions, se- 
lected from 750,000 ; and another, a collec- 
tion of apothegms, or proverbs, containing 
many admirable precepts upon the govern- 
ment of the passions. — He had several 
eminent scholars, particularly Ismael Bo- 
khakee, and Mooslim Ibn Daood. His 
authority is but seldom quoted by any of the 
modern commentators on jurisprudence. 

Fbom the disciples and followers of these 
four great leaders have proceeded an im- 
mense number of commentaries at difierent 
times, some treating of the civil, some of 

5 canon, law; some comprehending the 
applications both of the Koean and the 
SoNNA, others confined solely to the former, 
and others, again, treating purely of the 
traditions ; but all differing on a variety of 
points in their constructions, although coin- 
ciding in their general principles. 

The Mussulman courts of justice, when 
not actuated by any und«ie influence, in de- 
ciding upon causes consult, first the Koean, 
then the traditions preserved in those col- 
lections, which are generally admitted to be 
authentic, and, next to th^e, the opinions 
of their most approved civilians. The two 
former lay down the principles, and the 
commentators give the application. With- 
out these last, indeed, the presiding magis- 
trates mu|Ji be often ^t a loss, or must de- 
'pend solely on their own judgment; as it is 
impossible, in the infinite variety of hu^n 
aftairs, that the text of the Koean, or the 
traditionary preempts o^Hhe Prophet, sbfuld 
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extend to every particular case, or Utrictly 
suit all possible emergencies. Hence the 
necessity of Moofteos, whose particular office 
it is to expound the law and apply it to 
cases. The uncertainty of this science, in 
its judicial operation, is unhappily prover- 
bial in all countries. In some, which enjoy 
the advantage of an established legislature, 
competent at all times to alter or amend, to 
make or to revoke laws, as the change of 
manners may require, or incidental occur- 
rences render necessary, this uncertainty 
arises pretty much from the unavoidable 
mutability in the principles of decision.— 
Of the Mussulman code, on the contrary, 
the principles are fixed ; and being inti- 
mately and inseparably blended with the 
religion of the people, must remain so, as 
long as they shall endure. Here, of course, 
the uncertainty is owing solely to the appli- 
cation 0 ^ the princi])le, which will ncces* 
sarily vary according to the different tenets 
or judgment of the expositors. In tlie Mus- 
sulman courts, therefore, the works of their 
great commentators are particularly neces- 
sr. ’y, both in order to give a surer stability 
to property, and also, that the magistrate 
may avail himself, in his decisions, of the 
collected wisdom of ages. 

The cxi)ositions of the Mii.ssulman law 
are, in general, of three descriptions ; the 
first termed Osool, treating of tlie funda- 
mental principles of the law in matters both 
spiritual and temporal, as derived from the 
Kohan,— the second Sonnan, treating of the 
traditions, and of the rules and precepts of 
jurisprudence with resi)ect to ])oints mrt 
touched upon in tlie Ivoiian,— and the third 
Eatavec, consisting simply of a recital of 
decisions upon cast's. Under tliese, and a 
variety of other appellations, some thousands 
of volumes have appeared at different times. 
Their authority is of weight according to the 
supposed merit of the w^odc, or the rank and 
character of the rtuthor. Each, however, 
lias its peculiar characteristic, being (gene- 
rally speaking) confined to some one branch 
of jurisprudence, or receiving, in its conclu- 
sions, an unavoidable tinge ft’om the parti- 
cular tenets under the influence of which it 
was composed. 

To attempt a distinct analjULis of the 
various interpretations contained in the 
comments of even the orthodd^ writers,, 
wyild require more time and labour than 
the translator has at present an opportunity 
of bestowing on it. He ha^indeed to laAent 
thatP^the short sketen heje exhibited, of thg 


grounds and principles of Mohammedan 
jurisprudence, is so inadequate to the use- 
fulness and curiosity of the subject: but, 
diffident of bis own abilities, “and indifte- 
rently supplied with the materials which 
might enable him to do it justice, he thinks 
it better (for the present at least) to waive 
entering upon a task in which to fail would 
be less excusable than to*bc silent.i Having 
therefore endeavoured, as far as the narrow 
bounds of a prefatory essay would admit, to 
explain, I. the foundations of the Mussul-« 
man law, II. the origin of those varieties 
which at present appear in the exposftito of 
it, and III. the use of commentaries to direct 
the practice,— it is fit that he proceed to 
give some account of the Hedava, — an 
account, to which the preceding detail was 

necessary introduction. 

Al Hedaya literally signifies the guide. 
There arc nfany Arabic works on philo- 
sophical and theological subjects which bear 
this name. The present, intitled Hedaya 
riL FOEOO, or the guide in particular points,* 
was composed by Sheikh Buehan-ad-deen 
Alee, who was born at Margbinan, a city 
of Maveralne’r (the ancient Transoxania), 
about A. II. 530 (A.C. 1152), and died A. II. 
501. As a lawyer, his reputation "was be- 
yond that of all liis contemporaries. Ho 
produced several works upon jurisprudence, 
which arc all considered as of unquestion- 
able authority. — According to the account 
which he himself gives us in his exordium, 
the IlEDAYAi is a Shaih or exposition of a 
W'urk previously composed by him, id-titled 
the Badayat al Moobtidda, an introduction 
to the study of the law, writtiCn for the use 
of his scholars, iu a style exceedingly close 
and obscure, and which (it would appear) 
required an illustrative comment to enable 
them to comprehend it.— Of the Badayat a*l 
Moobtidda, the translator has not been able 
to procure any copy. It is, indeed, most 
probably no lougc-r extant, as the present 
more perspicuous paraphrase superseded the 
necessity of the text, and rendered it usc- 

ss. 

The Hedaya is an extract from a niim- 
her of the most approved works of the early 
writers on jurisprudence, digested into some- 
thing like the form of a regular treatise, 
although, in point of arrangement, it is 

^ Eoeoo litenilly means the branches of a 
tree, and is here opposed to OsooL, signifying 
the foots, t,e, the fundamental principles. 
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rather desultory. It possesses the singular 
advantage of combining, with the authori- 
ties, the different opinions and explications 
of the principal commentors on all disputed 
points, together with the reasons for pre- 
ferring any one adjudication in particular ; 
by which means the principles of the law 
are fully disclosed, ^and we have not only the 
dictum, Eut al^o the most ample explanation 
of it. The author, being a Mooj tabid, was 
himself qualified to pass decisions upon cases 
'(whether real or supposed) which should 
ope||at^ as a precedent with others. He of 
consequence, in many instances, gives us 
merely his own opinion, without resorting 
to any other authority or precedent. In his 
comments he generally leans to the doctrine 
of Haneefa, or his principal disciples ; and 
indeed his work may in a great measure be 
considered as an abstract of the Hanecfite 
opinions, modified by those of t?Je more recent 
teachers, and adapted to the practice and 
manners of other countries and of later 
times. 

The persons whose opinions are chiefly 
quoted by him, besides the four great 
Leaheks already mentioned, are Ai\oo 
Yoosaf, Mohammed, and Ziffeh. 

Imam Adoo Yoosaf (also known by 
the appellation of YACooD-BiH-lBKAnEEM), 
was born at Bagdad, A.H. 113, He studied 
under Haneefa, and was appointed to the 
office of Kazee of Bagdad by Hadee, the 
fourth of the Abbassian Khalifs. He was 
afterjyards advanced, by the successor of 
Hadee, the famous Habooh al Easheed, 
to the dignity^f Kazee al Kazat,* or supreme 
civil magistrate, being the first who ever 
filled that important station. To him was in 
a great llieasure owing the introduction of 
regular forms into the administration of 
justice. Before his time the appellations of 
Kazee and Mooftee were little used, or indis- 
criminately bestowed upon all whose know- 
ledge or abilities enabled them to pronounce 
the law, or determine upon cases ; all matters 
of dispute being decided among the Arabs in 
a summary way, by appeal to the chief of 
the tribe, or to the Imam of the city or 
district. At his recommendation courts of 
judicature were instituted for the sole pur- 
pose of hearing and determining causes, he 
himself presiding in the principal or supreme 


* Literally, ‘‘Judge of^Judges.'* The 
office was somewhat analogous to that of a 
HiD-h Chancellor o»* Chief Justice. • § 


tribunal, which was established in the city 
of the Khalif, and to which all others were 
subordinate. A particular dress was also 
appointed for the doctors of the law, together 
with other insignia, calculated to add an 
exterior dignity and importance to tho 
juridical profession. Though he differs, in 
a variety of his decisions, from his great 
master Haneefa, yet he generally professed 
to be guided by his opinion, and brought his 
doctrines much into esteem in Irak and 
Persia. —He not only acquired a high degree 
of fame by his legal knowledge, but also 
employed it most successfully in the advance- 
ment of his temporal interest, amassing, in 
the space of a few years, a very considerable 
fortune. — lie is reported to have been a per- 
son of great acuteness, ready wit, and prompt 
in expedients, of which a remarkable in- 
stance is recorded in the Kegaristan, where- 
by he obtained, in one night, fees to the 
amount of 50,000 gold decnars.* He died at 
Bagdad, A.H. 182. 

Imam Aboo Abdoola Mohammed Bin 
Hoosain al Sheibance (commonly called 
Imam Mohammed) was born at Wasit, a 
city of Arabian Irak, A.H. 132. He studied 
under Haneefa, along with Aboo Yoosaf, 
and afterwards superintended an academy 
or college in Bagdad. He acquired much 
fame by his extensive and accurate know- 
ledge of the traditions ; and was deputed, by 
the Khalif ’ll A ROON AL Kasheed, to super- 
intend tho administration of justice in the 
province of Khorasan. He was not more 
eager in his thirst after knowledge than 
Sberal in the encouragement and support of 
it, having spent a large patrimonial fortune 
in the pursuit of science, and in rewards to 
its professors. — He spent three years of his 
youth under the tuition of Malik ; and to 
the tincture he received from that doctor it 
is perhaps owing that he not only frequently 
dissents from the opinions of his chief pre- 
ceptor Haneefa, but als^, in some instances, 
from those of his fellow pupil Aboo A^oosaf. 
— Shafei, in his Osool, mentions him with 
much respect. — He died at Eai, the capital 


^ Sec Introduction to Eichardsons Dic- 
tionary, ^1. I. p. xlviii. The value of the 
Deenar is so very indefinite (being esti- 
mated, im different* countries, at various 
rates, from 7a. to 9s. 6d.), that it is im- 
possible to state the sterling amount of xhe 
sum here ment^ned with precision. — It is 
from £18,000 to £2S,00W ^ ^ 
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of Eiorasan (where his monument still to 
he seen), A.H. 179. 

Aboo al Hazl Ziffeu Bin IIazl was 
a contemporary and intimate companion of 
Haneepa, and one of the most austere per- 
sons of that sect. — We have not been able 
to collect any other particulars concerning 
the character of this doctor, further than 
the remarkable retention of his memory, 
which particularly qualified him for excel- 
ling in traditional knowledge. He was ap- 
pointed chief judge and governor of Basra, 
at which place he died, A. H. 158. 

The books principally cited in the Hedaya, 
are the Mabsoot, the J ama Sagheer, the J ama 
Kabcer, the Zceadat, the Kawadir, and the 
commentary of Kadooree. The Mabsoot or 
Amplified Digest (which is also, by way of 
pre-eminence, entitled the Asl, or root) was 
composed by Aboo’ l’ Hahn Ali Bin Mo- 
UAMMET), who is entitled Fakliral-al-Jslam^ 
or the glory of the faith, and surnamed 
Bezdavee, from the place of his birth, Bezda, 
a fort in Maveralne’r.— This great work was 
published about A. H. 4G(), and was entitled, 
i 'Y its author, a Mabsoot, or Amplified Digest, 
because of its being written in rather a dif- 
fusive style, the term literally meaning spread 
out. It consists of eleven volumes, and com- 
prehends a complete course of theology and 
practical divinity, treated according to the 
principles of the Hanecfite school, of which 
the author professed himself a ‘follower. — 
The Jama Kabeer, or great compilation, is a 
collection of traditions on the most approved 
authorities (whence this work is also termed 
Jama Saheeh, or the approved compilation)t 
composed by Yeesoo Mokammed Bin Yesoo 
al Termazi, about A. H. 260. It is related 
that the author, before publication, sent 
copies of his work to all the principal pro- 
fessors in Arabia and Persia, each of whom 
expressed his approbation of it in the highest 
terms. Many other works have been written 
on the same subject, "and under the same title ; 
but this is considered as the most authen- 
tic. The Jama Sagheer, or small com])ila- 
tion, is also a work upon the same subject, 
on a more minute scale. The author uncer- 
tain. — The Zeeadat, or, as it is more fully 
entitled, Zeeadat fi’l foroo al Haneefa, 
meaning. Addenda concerning tht> branches 
of Haneefa, is a copious treatise upon legal 
conclusions, as taught ^/by that dcctor, said 
to ^ composed by Imam Mohammed, under 
thn inspection and with the approbation of 
his master. This treatise is ^ighly esteemed ; 
and fnany commentafiies Jjaye been written j 


upon it, in Turkey, Africa, Arabia, Persia, 
and India. — These four works are frequently 
cited, by the compiler of the Hedaica, 
under the comprehensive term of Zahir al 
llawayet, or The letter of Reports ; * and 
his book consists chiefly of a compendious 
extract from these. The Nawadir, or curio- 
sities, is a title bestowed upon a digest of 
four other compilations oi^traditionr and law 
reports. These compilations 'are not sup- 
posed to be possessed of the same authority 
with the Zahir al Rawayet, and are there- 
fore, by the commentators, distinguished 
under the head of Ghair Zahir al RawaySt.f 
— ^The commentary of Kadooree (which is 
sometimes simply termed Kadooree) takes 
its title from the patronymic appellation of 
the author, Ahmed Bin Mohammed Kadoo- 
iiEE. It is a commentary upon a previous 
work of Aboo Yoosaf, entitled Adab al 
Kazee, or dui^ics of a magistrate, and is 
considered as of high authority by the sect 
of Haneefa. — It was published about 
A. H. 420 ; the place of its publication un- 
certain. 

A NDMBEJi of other authorities are quoted 
in the course of this work. Of several the 
translator has not been able to procure any 
authentic account : — but, for the satisfaction 
of the reader, the following short abstract is 
given concerning those which appear most 
worthy of notice. 

Among the personal authorities cited, we 
find the names of the four first Khalifs, and 
also several of the Sahaba, or original com- 
panions of the Prophet. Of these last, the 
most esteemed are Abdoola Ibn Abbas, 
and Abdoola Ibn Masaood.— %bdoola Ibn 
Abbas was the cousin- german of Alee, and 
his principal friend and confidant during 
the struggle between him and Moaviah for 
the Khalifat. He died A, H. 65. — Abdoola 
Ibn Masaood, also known by the name Aboo 
Abdhleihman Abdoola al Hazlee, joined 
the Prophet almost at the commencement of 
his pretended mission ; led his disciples, in 
their retreat to Ethiopia, upon the persecu- 
tion of the Koreish ; . and afterwards re- 


• Zahir is a term used to express the 
eternal matter or text of a work (partiou- 
rly of the Koran), in opposition to Batin, 
y which is understood the internal mean- 
ing. 

t Ghair signifies “difi’erent from,” “ other 
than.’' It is generally used in a privative 
sei^^soc 
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paired to Mm at Medina. He died A. H. 44, have been already mentioned, are the fol- 
entitled, for his eminent knowledge of the lowing f— 

Koean, and the precepts of the Prophet, The Rawayet Saheoh, or indubitable 
Taf-al-Shirra, or the diadem of the law.— reports; a title bestowed upon two diffe- 
Hassan, Burnamed Bakhtaree, was an emi- rent treatises on the Sonna ; the first, by 
nent teacher of the law. He was a native Auoo Abdoola Mohammed Bin Ismael M 
of Khorasan, whence he takes his appella- Joosi, on which a number of comments have 
tion, Bakhter being the name anciently be- been written at difierent times ; and the 
stowed on that region, because of its relative second, by Zak-ad-deen al Mandeee. They 
situationfi as it si^ifies the east,— whence are both considered as of good authority.— 
the ancients termed the same territory The Rawayet Mash’hoor (celebrated reports), 
Bactriana. — Ibn al Khasae, surnamed Hadecs Mash’hoor (celebrated traditions), 
•Aboo Bekr Ahmed, was an eminent adhc- Nakl Saheeh (true relations), and Moon- 
rent to the sect of Haneefa ; and wrote a takkee (selections), arc also approved works 
treatisfi under the same title as that of Aboo by difierent uncertain authors on the same 
Yoosae, already mentioned, and upon the subject. The Am alee (miscellany) is a gene - 
same subject (the duties of a magistrate), ral commentary upon the law, attributed, by 
in which all the doctrines of his leader arc some, to Moiiai^ltsied Bin Moslem al Zohari, 
exemplified and supported by argument.— who is said to have been the first compiler 
Aboo Jafiii Hindooanee takes his appella- of traditions, and the preceptor of Imam 
tion from the place of his birth, Ilindooan, Malik Bin Ans, the head of the second 
a quarter or ward of the city<>f Balkh, the CYthodox sect, already mentioned. — The 
capital of Khorasan. He attained to such Fatavee Siiafei, Fataveo Kazee Khan, 
eminence in the law, as to bo appointed to Fataveo Timoob-tasitee, and Fataveo Imam 
the dignity of supremo Moofteo throughout Sibiiuckhsh, arc all collections of the deci- 
all the region of Maveralne’r (Transoxania) ; sions passed by the persons whose names 
and by his superior excellence acquired the they bear, or upon their authority, and have 
title of Haneefa Sanec, or Haneeea the been compiled with a view to serve as prece- 
Bccond. — He died at Bokhara, A. 11. 362 ; dents in practice. Siiaeei has already been 
and it is said that, on the day of his decease, mentioned as the head of the third orthodox 
a multitude of Jews and idolaters were con- sect. Kazee Khan was the distinguishing 
verted to the faith, by beholding his piety appellation of Fakiik-ad-deen Hasan, Bin 
and abstinence, and the fortitude with which Mansoob, a native of Arnoos (Albania), who 
he met his dissolution.— Aboo Mohammed for some years superintended the administra- 
AL Kasim (commonly called Aboo Harcera) tion of justice in Damascus, and afterwards 
derives his appellation, Ilarccra, from the at Isfahan. He died A. II. 592. — Of the 
jdace bf his rcsidenee, Herat, a city of Persia, other two nothing particular is recorded. 
— He was born at Basra (whence he is also They were probably magistrates in some 
by some termed al Basreea), A. H. 446. He part of Persia. 

composed, at the instance of Aboo Shebwan Fbom a consideration of the nature of this 
Khalid, the Yizir of the Seljucidian Sultan work, and of the authorities principally 
Mahmood, a work entitled Makamat (occa- quoted in it, we proceed to notice certain 
sionally mentioned in this commentary), peculiarities which will occur in the perusal 
consisting of fifty discourses on various sub- of it, and an explanation of which is requi- 
jects of law and morals. He died A. II. 515. site to the elucidation of what miglit other- 
— His authority has great weight in all legal wise appear unintelligible* or obscure, 
discussions. — The doctor mentioned under All laws must derive the prominent fea- 
the title of Tehavee is Aboo Faka, Kazee of tures of their character from the peculiar 
Taha, a town in Upper Egypt. — Abdoola manners, customs, and language, of the 
Bin Mobabick (commonly styled Ibn al Mo- people among whom they have originated. — 
• barick) was a person of eminent piety, who In order, therefore, to enter fully into the 
died at Heet, a city of Irak (Chaldea), where spirit of the text, it is requisite that we keep 
his tomb still continues to be visited by the in mind ih.O state of society in Arabia at the 
devout, as the Mausoleum of a saint.— time when Mohammed and his companions 
Tameem Bin Tibfa was one of the Sahaba, jijbegan to i^oduce sofliething like a system 
or companions of the Prophet, of whom of jurisprudence among the followers %d 
many fabulous miracles are rf corded. subjects of Islam. To enter into this par- 

Amonq the books quoted, besides what tieuhirly would mu/^J^ beyond the trans- 
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lator's desi^, and would occupy more room 
than a mere preface can admit of. It is suf- 
ficient for our purpose to [remark, that the 
Arabians were divided into two classes or 
descriptions of men, the inhabitants of cities, 
and the Bid weens, or wanderers in the desert. 
The former pursued commerce and hus- 
bandry ; whilst the latter (that is, the great 
body of the nation), followed the usual occu- 
pations of the pastoral life, occasionally made 
inroads upon their more wealthy neighbours, 
attacked the caravan, and plundered the 
traveller. — In this general outline, time has 
produced but little alteration. — Subdued by 
the arms, or allured by the promises, of the 
PnornET, the tribes of the desert united 
their forces, and, issuing from their native 
wilds, over-run the neighbouring nations 
with an impetuosity of valour which nothing 
could resist, and with an uninterrupted uni- 
formity of success to which history opposes 
no parallel. This, however, was only an ex<r 
traordinary convulsion, proceeding from the 
coincidence of accidental causes, placing 
them in a situation which subsequent events 
have evinced was by no means natural. As 
the first impressions of fanatic zeal abated, 
they recovered from their dream of universal 
conquest ; and, after having altered the reli- 
gion of a large portion of mankind, over- 
turned the most powerful monarchies, and 
established various royal dynasties in the 
surrounding countries, succeeding revolutions 
gave back tlio Bidweens to their original 
independence and their original solitude. In 
the meanwhile, the exclusion of strangers or 
unbelievers from their principal cities in a 
great measure prevented the more polishqd 
from mixing with the rest of mankind, from 
being contaminated with their vices, or im- 
proved by their example. Hence, except in 
the single article of religious belief, the Arabs 
perhaps differ little at this daj^ from what 
they were two thousand years ago, and 
indeed present to us almost the same picture 
in point of genius,** temper, and manners, as 
in the time of the Jewish patriarchs. 

"WiTEN^ Mohammed assumed the prophetic 
character, he found his countrymen, in gene- 
ral, slaves to the most gross and stupid 
idolatry. The paganism of the Sabians had 
over-run almost the whole nation. — From 
Persia the eastern tribes had eau^ht much of 
the superstition of the Magians.— There were, 
indeed, numbers of fllews and tChristians.^ 
Tte former had several considerable es- ‘ 
tablishments ; and many whole tribes had 
embraced the Mosam cTee^ or the Goepel. 


But their conduct and principles little de- 
served the titles they assumed. The Jews 
paid more regard to the fabulous traditions 
of their Rabbins than to the severe and j^n- 
accomodating precepts of the Pentateuch; 
and the eastern churches were divided and 
convulsed by scholastic disputes, in which, 
instead of the mild and forbearing spirit of 
Christianity, nothing but mutual rancour, 
malice, and uncharitalileneBs, prevailed ; 
whilst the pure and simple worship incul- 
cated by its divine Author had degenerated 
into mere outward show, expressive only of 
a debasing and idolatrous superstition. — 
Among the pagan Arabs, the nice di^iino- 
tions of property were imperfectly under- 
stood. Each tribe was governed by its own 
law; and disputed causes were either re- 
ferred to the determination of the ehief, or 
(more frequently) decided by an appeal to 
the sword. Their only lasting memorials 
were the cfl'n^ions of their poets, transmitted 
orally from age to age, which served to pre- 
serve ancient usages, or to keep alive the 
feuds of contending neighbours. Private 
revenge was not merely tolerated, but en- 
couraged, and the justice and necessity of it 
inculcated. Hence every dissension was 
the occasion either of single combat or of 
civil war ; and tradition furnishes us with 
accounts of above 1,500 battles fought before 
the introduction of the faith.— The art of 
writing was little known, and the practice of 
it confined chiofl y to the Jews and Christians. 
These were distinguished by the common 
appellation of Kitabees (scripturists), or 
Ahl al Kitab (people of the book), because 
of each having received a written revelation 
from heaven. — The accomplivhment princi- 
pally esteemed among the Arabs was expert- 
ness at weapons and in horsemanship. The 
sciences mostly studied were, genealogy, 
astronomy, and rhetoric. The first of these 
was carefully employed in preserving the 
purity of their descent ; the second was 
applied chiefly to astrological purposes ; and 
the third they exercised in the composition 
of love songs and elegies, or poetic fictions 
concerning the exploits of their chiefs, the 
relation of which cheered the aged, and ani- 
mated the young. Their great virtues were, ' 
hospitality, temperance, and munificence, 
which last was frequently carried to an un- 
warrantable and (perhaps) ostentatious ex- 
cess, to the prejudice of their children and 
kindred.— Their most odious vices were a 
disposition to Var and rapine, and an un- 
appeasable vindictiveness of spirit. Their 
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seclnsion from the rest of mankind taught 
them to consider every strange nation in a 
hostile light ; and the term Hirhee expressed, 
at once, an alien and an enemy. 

This short and imperfect sketch will serve 
to familiarize or explain to us a number of 
extraordinary passages in the following 
treatise. In fact, without some such refe- 
rence, several of the examples adduced in the 
course of#t must appear unnatural or impro- 
bable, and the arguments upon them frivo- 
lous or absurd. In too many instances they 
•certainly are so ; the Mussulman lawyers 
being as much addicted to verbose sophistry 
as itnjf of their Christian brethren. But a 
due regard to local circumstances will teach 
us to consider, that numbers of the cases 
hero cited in elucidation of particular points 
of law, altliough they may seem to a 
European to be such as can seldom or never 
really happen, would yet appear, to a Mus- 
sulman, to contain no more tllln a necessary 
provision with respect to cases of frequent or 
probable occurrence. Many of them, mdeed, 
seem to be proposed merely as exercises for 
the exertion of mental acumen, and the dis- 
play of subtle distinctions ; and as such they 
are perhaps not witliout their use. With 
respect to the argumentative part in particu- 
lar, although abouncliiig in futile sophistry, 
still it possesses the advantage of leading to 
a full development of tlio principles. It 
moreover places subjects in every possible 
light, familiarizes us to the modes of reason- 
ing in use among the Mussulman professors 
(a matter of some literary curiosity), and 
freqiftntly involves material points of law, 
not to be found under the heads to which 
they properly^clate.* 

The first singularity likely to strike the 
European reader, on casting his eye over 
those laws, is the great proportion of them 
which relates to slaves, the discussions con- 
cerning whom occupy nearly a third of the 
whole work.t To account for this, it is pro- 
per to remark that, among the first votaries 
of Islam, whose ideas of luxury extended 
not beyond the plain simplicity of the pas- 
toral life, the articles of property were few, 
and confined, for the most part, to slaves and 

♦ See an instance of this in Yol I. p. 3, 
article Zakat ; where an opinion of Haneefa 
is introduced with respect to a Kazee's decla| 
ration of a debtor’s insolvency. 

t These have been omitted in consequence 
of the abolition of slavery— E d. 


domestkj animals. The former generally 
constituted their chief substance ; and the 
bodies of bondmen have in those countries 
formed, from the earliest ages, a principal 
commodity of traffic. — The Arabs, like most 
other barbarous nations, had ever been in 
the practice of retaining as slaves all the 
captives taken in war, whose lives were' 
spared by avarice or policy. The children 
of those captives partook of the condition of 
their parents. The fanatic fury of the 
Sahabii (companions), under the prophetic 
banner, in the beginning of their career, 
spared neither ago, sex, or condition ; but, 
when the first ebullitions of zeal subsided, 
their prisoners were reserved as a valuable 
part of plunder.— Every new conquest poured 
into Arabia a fresh accession of captives ; and 
those formed, in time, not only a great part 
of the wealth of individuals, but also a prin- 
cipal proportion of the community. Ilenco 
ihe considerable space which the laws con- 
cerning SLAVES occupy.— In numberless in- 
stances, however, the cases and cxamides 
cited with respect to them are not exclu- 
sively restrictive to slaves, but may be con- 
sidered in the lij>ht of so many legal para- 
digms equally applicable, in their construc- 
tion, to any other articles of commerce or 
exchange. 

Thus far the translator deemed it requi- 
site to premise of the work in gemerah— He 
is now arrived at a h.'ss agreeable part of his 
lu'csent duty, since indis])cnsably productive 
of a degree of egotism, — it Ixdng necessary 
to add a few pages concerning the Persian 
version of the 1Ii:i)Aya, and the English 
J^ranslation of that version. 

When tlie attention of the British govern- 
ment in Bengal was first directed to the 
necessity and importance of procuring some 
authentic guide for aiding them in their 
superintendence over the native judicature 
(founded on the reasons wo have already 
stated), they discovered, in the books recom- 
mended to forward this (ftid, a system copious 
witliout precision, indecisive as a criterion 
(because each author differed from or con- 
tradicted another), and too voluminous for 
the attainment of ordinary study. — From 
these a compendium might indeed have been 
abstracted ; hut, being a mere compilation, 
it would ^ave been considered rather as a 
new code than as a revision of the old, and 
would noti in the id^ of those upon whom 
it was intended to operate, have bomeuthe 
authority of an original work.^^ Numbers of 
Fattawees were indeed at hand, and the 
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translation of one composed in the Persian foreign emplo 3 ^ent, the duties of which 
language, by the authority and under the necessarily occupied the whole of his atten- 
inspection of the Mogul Emperor Auettng- tion, the completion of it devolved entirely 
ZEBE (from him denominated Fattawee on his colleague, who, in consequence, took 
Allumgheeree), was actually undertaken, upon him the sole management and respon- 
It was, however, soon discovered that this, sibility. 

consisting of a simple detail of cases and When the English translator came to 
decisions, would do little or nothing towards examine his text, and compare it with the 
developing the principles of the Mussulman original Arabic, he found that, except a 
laws, and of course could afford but a very number of elucidatory interpolatkns, and 
limited portion of instruction with respect much unavoidable amplification of style, it 
to them. Some learned Mohammedans, who in general exhibited a faithful copy, deviat- 
wore consulted on this occasion, thought it, ing from the sense in but a very few in- 
moreover, unfair that their British rulers stances, in some of which the difference 
should receive their first impression of the may perhaps be justly attributed to the in- 
Mussulman legislation from a bare recital of accuracy of transcribers ; * and in one par- 
examples, such as composed the Fattawee ticular it is avowed and justified by the 
Allumgheeree. They therefore advised that, Molovees, because of an alleged error of 
previous to any further step, a translation the author.f— Many of the interpolations 
should be executed of some work which, by are indeed superfluous, and they sometimes 
comprehending, in the same page, the dictum exceed, both in length and frequency, what 
and the principles, might serve at once as an* could be wisficd. They, however, possess 
exemplar and an instructor ; and for this the advantage of completely explaining tho 
purpose they recommended the IIedaya, text, from which every reader may for the 
because of its being regarded (particularly most part with ease discriminate them, since 
throughout Hindostan) as of canonical autho- they almost uniformly consist of illustrative 
rik » and uniting, in an eminent degree, all expositions of passages, beginning with, 
the qualities required. But as the Arabic, “that is,"’ — “in other words,” — and so 
in which this treatise was written, is known forth ; and where the composers of the 
only among the learned, and the idiom of Persian version have, in any considerable 
the Author is particularly close and obscure, degree, deviated from their original, tho 
they at tho same time proposed that, under English translator has remarked upon it, 
the inspection of some of their most intclli- and has, in several such instances, subjoined 
gent doctors, a complete version should be a verbatim translation from the Arabic, in 
formed, in tho Persian language, which order to point the diflerence with the greater 
would answer the double purpose of clearing precision. One deviation, indeed, in point 
up the ambiguities of the text, and (by of form rather than of substance, he has not 
being introduced into practice) of furnishinff| thought it necessary to notice, as it runs 
the native judges of the courts with a more regularly through all the T^ork, and he 
familiar guide, and a more instructive therefore conceived that a single prefatory 
preceptor, than books written in a language explanation of it would suffice** for the 
of which few of them have opportunities of whole.— In the Objections and Replies,, 
attaining a competent knowledge.— In con- which so frequently occur, the Molovees 
formity with this advici', four of the princi- have observed an arrangement somewhat 
pal and most learn 9 d Molovees (Mohamme- varying from the original, and which they 
dan lawyers) were engaged to translate the probably adopted for the sake of greater 
whole from the Arabic into the Persian perspicuity. The Arabic text does not state 
idiom. — Tho translation of this version into tlie passages, thus rendered, with the same 
English was at first committed to Mr. James 
Anbeeson, a gentleman whose eminent lite- ' 

rary qualifications for accomplishing such ^ See, for instance, Vol. II. p. 213 ; where 
an undertaking could only be excelled by it is likely that the deviation pointed out in 
the solidity of his understanding and the Re note may be owing merely to some in- 
goodness of his heart. Before he had made accuracy in the Persian copy, as the error is 
any considerable progress, the prcl^?nt trans- Cvident. [Omitted in this edition. — E d.] 
lat(/ had the honour of being associated t See Vol. IV^. 679 ; where the Molovees 
with him in the work ; and Mr. Anderson correct an error with respect to a legatee’s 
bein^shortly after en^iged cn an important proportion in the undefined part of a house. 
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degree of distinctive precision ; but pre- 
serving, in those instances, that brevity 
which is its peculiar characteristic, intro- 
duqps the matter of them in a way certainly 
calculated to give less interruption to the 
general context; — the reasoner upon any 
disputed point saying (still pursuing his 
argument), “ It may indeed be objected,*’ &c. 
— “But to this we reply,” &c.— an additional 
observatioj, brought forward solely with a 
view to the more complete illustration of the 
subject, and which the Molovees employed 
VPon the Persian version have reduced to 
the form of an abstract Question and 
Answeh. — Another unnoticed deviation is, 
that where the author speaks in his own 
person, he is, in the Persian version, gene- 
rally mentioned by the style of “ the com- 
piler of the Hedaya,” — as thus, “The 
compiler of the Hedaya remarks,” &c. The 
only remaining difference between the Arabic 
text and the Persian version ol' it, worthy 
ol notice, is, that in the latter we have 
a particular definition of terms, a point 
in which the original is totally defective, 
but which is doubtless indispensably requi- 
site to persons not conversant in the Arabic 
tongue -and they may, perhaps, be more- 
over considered as affording a valuabtfe 
addition to Oriental lexicographic know- 
ledge, as they give not only the meaning of 
the term, but also its etymology, and parti- 
cular application in the language of the 
Law. 

To the mode of execution the translator is 
perfectly aware that one objection is lileely 
to occu«, which at first may appear of some 
weight. It may doubtless be urged that, 
instead of having recourse to an interme- 
diate version, the translation should have 
been mad^ at once from the Arabic, by 
which means the work would have presented 
a •more close and accurate picture of the 
original. — Had the translator been at liberty 
to pursue this plan, much labour would 
indeed have been saved him ! Some reasons 
are, however, to be assigned, which, when 
duly considered, will perhaps be found to 
give an indisputable preference to the mode 
that has been adopted. I. As the Tersian 
wersion was designed for the use and in- 
struction not merely of the English scholar, 
but also of the native magistrate, and was 
therefore likely to be introduced into prac- 
tice, it was indispensably requisite that the 
English translation should be taken from it 
rather than from the Arabi*, in order to 
preserve an exact and literal uniformity 


betweengthe two standards of judicial deter- 
minatioil. II. The Arabic is remarkably 
close in its idiom, and, in treating of every 
abstracted subject, brief in its construction 
to a degree which, in any other language, 
would be considered as involving the matter 
treated of in the darkest and most perplex- 
ing obscurity. This is evident in the con- 
tinual ellipsis of terms, and a consequent 
repetition of relatives (many frequently 
occurring in the same period), which are 
referable to their proper antecedents only by 
certain rules of context peculiarly appro- 
priated to that language. Hence a literal 
translation from the Arabic would have left 
the sense, in many places, as completely un- 
intelligible to the English reader as the 
original itself.— In following the Persian 
version, therefore (if we except the inter- 
polations already mentioned and accounted 
for), the translator has done little more than 
wjiat he must have done, at any rate, to 
render himself understood,— namely, given 
the sense in a fuller and more explicit 
manner than the original author,— but with- 
out in any degree departing from or altering 
the tenor of the text. III. The persons 
employed in the composition of the Persian 
version were themselves possessed of deep 
legal knowledge, qualified, both by their 
academical rank and judicial stations, to 
pass decrees, and perhaps as well versed in 
the Mussulman institutes as their author. 
Hence their interpolations proceed from an 
authority perfectly competent, and being (as 
in many instances they certainly are) of 
essential utility, must be considered as a 
vj^Juable addition to the text. These inter- 
polations are, in fact, nothing more than 
exjdanatory remarks, inserted in the body 
of the work, instead of being subjoined in 
the form of notes. — Had the translator con- 
icivcd himself at Kberty to use his own un- 
limited discretion in the manner of his per- 
formance, he could perhaps have adopted 
this mode, as being more* agreeable to the 
literary fashions of his own country, in all 
sxcept original compositions. But this is a 
plan seldom adopted by Oriental writers ; 
and the translator had a particular duty 
prescribed to him, which (except in some 
very particular cases) he considered himself 
bound impljipitly to fulfil ; for it was his 
business to give the Persian version of the 
JJIedaya a% English ^ress both in order 
and in substance, since otherwise it woqjd 
have been impossible to preserve the exafft 
uniformity necessary to authenticate the 
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English text in cases of future refpenoe or 
appeal. If 

Havikg hazarded thus much in justifica- 
tion of the general plan, it will he proper to 
point out such particulars in the translation 
as it is essential to explain, for the informa- 
tion of the European reader. 

* It is well known that in every lanpage 
there are certain peculiarities of idiom 
which do not admit of a very intelligible 
literal translation into any other. — In every 
science also (and more, perhaps, in legal 
disquisitions than in any other) there are 
certain peculiarities of phraseology concor- 
dant with the ideas, moral, religious, or 
political, of those who use them, and also 
certain allusions, connected with those ideas, 
or referring to them, which require some 
illustration in order to their being fully 
understood by persons not familiarized to 
the same habits of thinking, or to similar 
modes of expression. 

The first of these which strikes the reader 
(and which occurs very frequently) is “a 
favourable construction" (of the law, or the 
case), as opposed to “analogy,'’ The origi- 
nal term istilisan, which the translator has 
rendered “a favourable construction," lite- 
rally means benevolence ; and the expression 
referred to, as it stands in the original, 
signifies “ on the ground of benevolence,’' 
— that is, by a mode of arguing, in its con- 
clusion more favourable, either to the indi- 
vidual or the community at large, tliaii 
could be adduced by reasoning according to 
the stricter principles of analogy and legal 
casuistry. It is observable, in the course of 
the work, that this species of reasoning is 
frequently adopted by IIaneepa, or his 
disciples, in opposition to the rigid tenets 
of the Shafeite school. And this difference 
proceeds from the more liberal complexion 
of that doctor's practical divinity, which 
distinguishes him from the heads of the 
other orthodox sects, as has been already 
stated. , 

In a work of this nature, an exact uni- 
formity in the translation of technical terms 
and phrases is not only advisable, but, in 
general, indispensably reqmsite. It has, 
however, sometimes unavoidably happened 
that a term is differently rendered in dif- 
ferent places, — not indeed with respect to 
the sense, but with regard to *thc English 
term used to express it in. Thus Mazoon 
(for instance), which is commonly rendered- 
“ficensed slave,” is also, in some places, 
translated “ privileged slave,'’ a phrase 


which equally well expresses the sense of 
the original term. — Wherever this occurs, a 
reference is* (for the sake of uniformity) 
made, in the Index, to that term which the 
translator intends should be considered as 
the technical one. 

With respect to any remaining peculiari- 
ties, technical or idiomatical, not noticed in 
tliis place, as they are all fully defined in 
one part or other of the work, an explana- 
tion of them is easily obtained by consulting 
the Index. 

It were to be wished that, in a perform- 
ance designed for the use and information of 
European readers, correspondent .English 
expressions could have been found for all 
the various technical terms contained in it. 
It must doubtless be irksome to meet fre- 
quently with words which a reader un- 
learned in the Arabic language finds it 
difficult to pronounce, and for the meaning 
of which he is under a necessity of referring 
to the Index, and back from that to the 
body of the work. This, however, is a 
difficulty which could not in all cases bo 
remedied. Where the customs of difterent 
countries are at all analogous, the language 
of each will of course contain synonymous 
terms for expressing the same ideas. Where, 
on the contrary, customs, laws, or modes of 
thinking, prevail in one country totally 
different from any thing to bo found in the 
other, no modes of expression that could bo 
adopted in the language of either would 
suffice to express, with precision, the mean- 
ing of technical or local terms used in the 
other. This science, moreover, has ip every 
country its peculiar phrases, which will not 
bear any very intelligible translation, whence 
the necessity of adopting and retaining them 
in their original form, — an observation the 
truth of which may be perceived by casting 
an eye over any one page in any one of oi.r 
own law-books. The translator, therefore, 
has found himself under an unavoidable 
necessity of occasionally retaining the ori- 
ginal terms, without attempting any trans- 
lation of them, — taking care, at the same 
time, to refer, in the Index, to the defini- 
tion of them, which is invariably to be 
found in some part of the work -making it, 
however, a general rule to express in English 
every term capable of a technical or intelli- 
gible translation. — It is proper to remark 
that, in the orthography of these Arabic 
terms, there sometimes occurs a slight varia- 
tion, which ir^a work of such extent it was 
not easy always to avoid. Thus, instead of 
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\ Tallia (a man’s name), we have, in one place, 
I Telliha ; and, in five or six instances, Deeyat 
i is used for Deyit (the fine of blood). Wher- 
eve]*this variation occurs, it is rectified by a 
S reference in the Index but there are not 
® above three or four instances in which this 
S' is necessary. It is also to be observed that, 
in the use of the Arabic personal nouns, 
attention must be pjiid to the termination, 
* which in % always denotes the feminine 
gender. Thus Hirbcc means an alien, Hir- 
beea an alien woman; Zimmce an infidel 
object of the Mussulman government, and 
Zimmeea a female infidel subject ; and so of 
the r^st, except Musslima (a female Moliam- 
luedan), which is derived from Moslim (a 
confider, or a person in a state of salvation), 
a term generally qualified by the characte- 
ristic termination in an, — whence Mosliman, 
or (according to the vulgar orthograi>hy) 
Mussulman. 

As a Olossaiiy, if confincd^withiii any 
tolerable limits, would very imperfectly 
express the meaning of the various law- 
terms and phrases, or, if giving the defini- 
tion of them, would contain merely a repeti* 
tion of what is already set forth in the body 
of the work, the translator has in thi^ 
instance hazarded a new mode, by intro- 
ducing all those terms in a supplementary 
Index, with a reference to their place in the 
text. He has also, for the satisfaction of 
the Orientalist, and in order to remedy the 
^ defects of the European alphabet (which, at 
best, expresses Arabic words but very im- 
, 'perfectly), inserted, in that Index, each 
^ ^erm or* proper name in its original cha- 
racter. 

To promote, as much as possible, the 
beneficial ends intended by this work, the 
translator Iftis in various places added such 
notips as appeared necessary to elear away 
ambiguities and obscurities in the text ; and 
he has also annexed a marginal ab Tract, 
which gives the substance of the law, unen- 
cumbered by the long details of reasoning 
which generally accompany it. — To the 
whole is affixed a copious Index, designed 
to be useful in three respects, by referring, 
I. to legal conclusions, II. to the general 
' HEADS or SUBJECTS, and, III. to rules which 
occur (as it were) incidentally, involved in 
the reasonings upon other matter. — As each 
volume has also prefixed to it a table of 
I contents, the references are so much broken 
I" and divided, that the reader caji never be at 
a loss to satisfy himself upon any particular 
$ point which duty or, curiosity may prompt 

7 * ^ 


him to Investigate.— It may be proper to 
remark that the marginal abstract, the notes 
at bottom, and the Index,* form no part of 
the original work, which has only a general 
table of contents. 

In one particular, and in one alone, has 
the translator conceived himself at liberty 
to desert his text ; namely, by a total omis- 
sion of particular ^passages, for reasons 
which are assigned in their proper place. 
These reasons generally are, either that the 
passage relates solely to certain rules of 
Arabic grammar, which therefore do not 
admit of an intelligible translation into 
another language, or contains merely inge- 
nious sophisms, so exceedingly futile as to 
be of no use.— Of this last reason abundance 
of examples arc still retained ! — It will, 
however, in most of these be found that, 
amidst the frivolity of the argument, some 
useful illustration is involved: nor is the 
tritnslalor conscious of having omitted any 
thing, the retaining of which could, cither 
directly or incidentally, have been attended 
with advantage. 

Anotiteu and more considerable omission 
it is proper he should account for. 

As the Hi:daya includes a complete system 
of Mussulman jurisprudence, it commences 
with the Ahadat or spiritual law, including 
the live great religious duties of purification, 
prayer, alms, fasting, and pilgrimage.— Of 
these the hook of Alms (Zakat) only is 
retained by the translator, as the others are 
neither very curious in their nature, nor 
could aflbrcl any manner of assistance in 
decisions concerning matters of property; 
an^ would have burthened the work with an 
additional and totally useless volume. — This 
omissiou has not oceasioued any alteration 
in tlio consecutive arrangement of the hooks ; 
but it has necessarily induced a difierence in 
the distribution, among the four volumes, of 
those wliich are retained.— In the original 
the subjects are distributed ^as follows : — 

Yol. I. Purification ; Prayer ; Alms ; 
Easting ; Pilgrimage. 

VoL. II. Marriage ; Fosterage ; Divorce ; 
Manumission; Yows; Punishments; Lar- 
ceny ; The Institutes ; Foundlings ; Troves ; 
Fugitive Slaves ; Missing Persons ; Partner- 
ship ; Appropriations. 

Yol. hi. Sale ^ Side Sale ; Bail ; Trans- 
fer of Dehts^ Duties dt the Kazee; Evi- 
dence ; Retractation of Evidence ; Agcncy% 

* The Index of tlys edition is new.— Ed. 

iii * • 
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Claims ; Acknowledgments ; Compt»sitions , 
Mozaribat ; Deposits ; Loans ; Gifts Hire ; 
Mokatibs; Willa; Compulsion; Inhibition; 
Licensed Slaves ; Usurpation. 

VoL. IV. Shafia; Partition; Compacts of 
Cultivation ; Compacts of Gardening ; Zab- 
bah ; Sacrifices ; Abominations ; Cultivation 
of Waste Lands ; Prohibited Liquors ; Hunt- 
ing; Pawns; Oilencos against the Person; 
Fines; Levying of Fines; Wills; Herma- 
phrodites. 

If the reader is not already tired with 
this introductory detail, the translator would 
request his indulgence while he adds a short 
account, apparently necessary, of the books 
which have been omitted, as well as a few 
remarks on the others in their order as they 
occur. 

PURIFICA.TION is Considered as essential to 
devotion, and the key of prayer, which with- 
out it is of no efifoct.— It is of two descrip- 
tions, the Ghossl, or complete ablution of 
the whole body, and the Wazoo, or washing 
of the hands and feet, after a manner parti- 
cularly prescribed. The first chapter treats 
of the occasions for purification, the acci- 
dents by which it may be broken or inter- 
rupted, and the manner in which it is to be 
performed. The second relates to the waters 
fit for ablution.— The third treats of the 
teyummim, or substitution, in cases of 
drought, of dust or fine sand for water ; a 
regulation well calculated for the thirsty 
deserts of Arabia!^ In directing this, Mo- 
hammed followed the example of the Jews, 
who were accustomed to perform their lus- 
tration after this method, in cases of neccs- 
sity. — The fourth chapter relates to Vhe 
anointing of boots, or other leathern apparel 
or utensils, in which certain rules are laid 
down for the observance of cleanliness,— 
The fifth regards women, the rules to be 
observed by them in their menstruations, 
and the modes of purification requisite after 
those, or childbed labour, to qualify them 
for acts of devotion. — The sixth treats of the 
purifications enjoined after performing any 
of the natural evacuations. 

Pkayeb is declared to be the corner-stone 
of Religion, and the pillar of Faith. It 
is not, by the Mussulman doctors, considered 
as a thing of mere form, but requires that 
the heart and understanding Inould accom- 
pany it, without which ii^ is pronounced to 
be of no avail. — The prescribea prayers ale 
<airected to bo performed at five dififerent 

This practice i. alluded to in Vol.*'!. 


times in the twenty-four hours. I. between 
day-break and sun-rise ; II, immediately 
after noon; III. immediately before sun- 
set ; IV. in the evening, before dark ; dhd, 
V. before the first watch of the night. At 
these hours, therefore, the Mawzins or criers 
warn the people, from the minurets of the 
mosques, to prepare for prayer, and all 
devout persons forthwV^^h either repair to 
the mosque, or proceed to perfornl their de- 
votionable exercises in some other conve- 
nient spot, after the previous lustration. — 
The first chapter of this book treats of the 
proper hours for prayer, whether prescribed 
or voluntary, prohibiting, at the same time, 
the repetition of any during the rising or 
setting of the sun, or at the hour of his 
passing the meridian. — The second chapter 
concerns the duty of the public criers, and 
the manner in which they are to summon 
people to wo^i^ship. — The third relates to the 
conditions of prayer, — that is, those points 
which are’ regarded as essentially requisite 
to its efficacy ; — which are as follows. I. 
that the person be free from every species of 
defilement: II. that all sumptuous apparel 
be previously laid aside, at the same time 
that the body be so far covered as to avoid 
any offence to decency,— unless, however, 
the person be destitute of clothing, in which 
case this is dispensed with: III. that the 
attention accompany the act, and be not 
suffered to wander to any other object, inso- 
much that if the person, whilst praying, cast 
his eyes upon a book so as to recollect the 
contents, his prayer is of no effect : IV. that 
the prayer be performed with the Vace to- 
wards the Kabla, or templ^ of Mecca, the 
relative situation of which is for that reason 
pointed out in all their mosques by the posi- 
tion of the Niche for the ImaAi, which is 
termed the Mehrab. Where, however, the 
relative situation of the Kabla is uncertain 
or unknown, the person who prays is only 
required to observe this ceremony to the 
best of his knowledge or recollection. — The 
fourth chapter relates to the nature and 
description of the prayers, prescribing the 
forms proper to use on each particular occa- 
sion, and the portions of the Koean which 
it is proper to read each day. — The passage 
most worthy of notice in this chapter is, that 
men are allowed to repeat the prayers, or to 
read the allotted portions of the Koean, in 
every other language as well as the Arabic ; 
“for” (as Haneefa well argues) “the diffe- 
rence of language makes no alteration in the 
sense ; and it is not possible that the heart 
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sliOTild join in wliat the understanding does observaJoe, is also accounted the most meri- 
not comprehend/'— The fifth chapter con- torious.— The great prescribed fast is that 
taifts the qualifications necessary to the office enjoined from the first new moon, in the 
of a priest, and the particular duties attached month of Ramzan, until the appearance of 
to that station.— The persons held incapable next,— during which it is required, from 
of exercising this function are slaves, repro- day-break until after sun-set of each day, 
bates, the blind, the Bid weens (people of the to abstain from every sort of nourishment, 
desert), and bastarck. These last are deemed insomuch that the fast is broken by suffering 
unfit, because of tlm baseness of their birth any thing whatever to enter any part of the 
giving room for discontent to some who body. From this observance none are ex- 
might suppose themselves dishonoured by cused except the sick, aged, or children ; 
attending them in public. — This head like- and the first of these, if they recover, are 
wise comprehends ^ the directions for pub- required to make up for what they have 
lie T^r^ip, iu which certain precautions are lost, by fasting an equal number of days 
laid down against the women mixing with after their health is perfectly restored. — 
the men, each sex having a particular station Any breach of this duty must moreover be 
allotted, for the sake of decency, and also to expiated by a donation of alms to the poor, 
avoid any excitement to passion. — The sixth, — The Nisi, or voluntary fasts, are those not 
seventh, eighth, ninth, tenth, eleventh, and enjoined by the Law, but which a man 
twelfth, chapters contain merely matters of imposes on himself on some particular ooca- 
form, precaution, and so forth. — The thir- sions, such as in expiation of a broken vow, 
teenth chapter prescribes the prayer proper that species of abuse to a wife termed Zihar, 
to the sick, and the various forms of lustra- the breach of the fast during the moon of 
tion, &c., which maybe dispensed with on Ramzan, or any other irregularity. — The 
account of their indisposition. — The four- first chapter of this book contains rcgula- 
teenth chapter relates to the prostrations : tions with respect to the commencement and 
the fifteenth contains the rules to be ob- observance of the fast of Ramzan. — The 
served by those who travel : the sixteenth second relates to the occasions of expiatory 
the prayers proper to Friday [the Mussul- fasts. — The third treats of the Ittikaf, or 
man sabbath] : the seventeenth and eigh- continual residence in the mosque during the 
teenth those for particular fasts and festi- time of a fast. 

vals ; the nineteenth those for rain. — The The Pilghimage to Mecca is considered 

twentieth chapter prescribes the manner of such an essential point of religious duty, 
performing prayer when surrounded by an that no person is accounted a good Mussul - 
enemy,— in which case the Imam is directed man who, possessing the ability, neglects 
to divfde his troops into two bodies, one to the performance of it, at least once in his 
oppose the foe whilst the other prays, and lifetime.— The antiquity of the Kaba, or 
thus to relieve^ach other successively.— The holy temple of Mecca, extends far beyond 
twenty-first chapter contains the prayers for the records of history, it having been used 
the DEAD,* with the various forms of ablu- by the Arabs as a place of idolatrous wor- 
tjon, enshrouding, and interment. — The ship for centuries before Mohammed’s 
twenty-second relates to the same, with pretended mission. — He, who in an eminent 
respect to those who are slain in battle. — degree possessed the capacity of converting 
The twenty-third regards the prayers pro- the superstitions of others to his own ends, 
per for pilgrims who visit the inside of the finding it necessary to give his religion some 
temple of Mecca. stationary habitation, at first fixed upon the 

Fasting is an essential part of piety, and site of the temple of Solomon at Jerusalem; 
termed, by the orthodox, the gate of reli- and he, for a time, made that his Kabla, or 
gion. It is of two kinds, voluntary and point towards which he directed his prayers. 
* incumbent; and is distinguished, by the Motives of prudence or policy, however, in 
Mussulman divines, into three degrees: I. a few months dictated the necessity or 
the refraining from every kind of nourish- conveniencfi of prefering a place held in 
ment or carnal indulgence : II. the restrain- habitual reverence among his own country- 
ing of the various members from any thing ^men; and# reasons were easily found or 
which might excite sinful or corrupt desires: invented to justify the change. — The tradi- 
III. the abstracting the miffd wholly from tions of the Arabs represent the Kaba as'^a 
worldly cares, and fixing it exclusively upon place of worship alnjost. coeval with the 
(joD,— which, as it is the most difficult yorld. Some accoiyits^ention that it #ras 
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first built by Adam, soon after his expulsion 1 matians, A. H. 278 (who at the time spoiled 


from paradise.—Other accounts say, that 
the father of mankind, being by his fall 
deprived of the light of the Divine presence, 
knew not which way to direct his prayers, 
until aU exact representation of the para- 
disiacal tabernacle was, by the favour of the 
Almighty, exhibited, encompassed by a 
glory, on the spot where the temple now 
stands, directly under the station of the 
original Kaba in Heaven,* and which spot 
Adam from that period made his Kaba. — His 
son Seth, after his death, erected upon the 
place a building of stone and clay (or, as 
some say, of sun-burnt bricks), the same in 
shape as the celestial one. This being de- 
stroyed by the deluge, was afterwerds, at 
tlie Divine command, rebuilt by Aehaham 
and his son Ishmael, the great progenitor of 
the Arabians. The Koreish (most probably 
by dint of superior power) obtained posses- 
sion of it, and kept it in repair for several 
generations.— At length, in the infancy of 
Mohammed, the old temple having fallen, 
or being pulled down, a new one was erected 


the temple of its golden spout, and other 
precious ornaments), but was restored in 
twenty-two years after.— Another relic is 
the Higr Ibraheeme, or stone of Abraham, 
which, it is said, was used as a scaffold by 
the patriarch when constructing the temple 
in company with his p son Ishmael.— The 
third object of note is the fount&in or well 
Zimzim, situated to the east of the Kaba, 
and the waters of which are reported to 
possess the same virtues as are attributed to 
aU consecrated wells in every coui^try. It 
is said that the water gushed out miracu- 
lously on this spot as Hagar was wandering 
through the desert with her son, oppressed 
with thirst.— Of the present state of the 
Kaba, which still bears its ancient name, 
Bait Oolla (the House of God), or Masjidal- 
hiram (the Invioladle Temple), we can 
only obtain a knowledge through the 
medium of the Turks, or other Mohamme- 
dans, as no infidel is ever admitted within 
the precincts of the holy territory. In its 
original construction it is said to have been 


on the same foundation, and after the same 
model. — Again, in the twenty-fourth year of 
the Higera, having sustained some damage 
from the zeal of the Mussulman reformers, 
in clearing it of idols, it was once more 
pulled down and rebuilt by Aboo Yoosap 
Ibn al Hij-aj, then Shareef of Mecca, as it 
now stands. — The Kaba is certainly a place 
of very great antiquity. It was, most 
probably, from its first foundation, the 
tcmxde of an idol. Both Arabians and 
Egyptians regarded it with profound vene- 
ation, and every sect filled it with the 
images of their fantastic worship.— Amongst 
its pretentions to antiquity, and its fictitious 
excellencies, wc must not pass over in 
'silence the famous Hijraswad, or black 
stone, a small block of marble or granite, 
which is reportedio have fallen to the earth 
with Adam when he was hurled from para- 
disc. It is at present fixed in a case of 
silver, in the south-east corner of the 
temple, and is exceedingly respected, and 
piously kissed by all devout pilgrims. This 
sacred stone was carried away by the Car- 

Erom this fable, perhaps, originated the 
idea, entertained by some, of tftc station otr 
^e heavenly Jehus alem, which many of 
the primitive Christians supposed to be 
placed directly in the ?efiith of the capital 
J udea. i 


a perfect cube, the simplest of all figures, 
{\nd therefore the best calculated to typify 
the unity of God.— Ibn al Hijaj, in re- 
building it, caused a small alteration from 
the original figure, the temple, as it now- 
stands, being twenty-four cubits long, 
twenty-three broad, and twenty-seven high. 
Still, however, it docs not in any other 
respect deviate from the simplicity of its 
primitive form, it being entirely dest^itnte of 
pilasters, cornice, or any ornament,*’ except 
a veil or outer cover of b!^ack damask or 
velvet, golden (or more probably gilt) 
band which encompasses it near the top, 
and a gold spout projecting frohi the roof 
to convey off the rain water. — The v^il 
was formerly of Egyptian linen, and in 
the “days of ignohance” was supplied 
by different chiefs of the Sabeans, or 
other idolatrous tribes. The piety of the 
Khalifs substituted a more costly stuff, 
which, since the accession of the Othma- 
nian dynasty, has been annually renewed 
by the Turkish emperors. Several inferior 
buildings have been erected round it, 
particularly four open pavilions, which 
serve as oratories to the four orthodox sects 
of Haneefa, Malik, Shafet, and Hanbal. 
—The whole stands in the midst of a 
spacious are£^. enclosed by a magnificent 
portico, having twelve gates and a range of 
twelve steps all round, from the level of the 
pottico into the area. — The epithet haram 
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[inTiolable] is not confined to this sacred 
spot, but extends for many miles round 
MiibcA, small towers being placed at proper 
distances in every direction, to mark the 
precincts of the holy territory, within which 
it is not lawful to hunt, shoot, attack an , 
enemy, or, in short, to commit any act of 
violence, except ir^ self-defence, or for the 
destruction of noxious creatures, such as ser- 
pents, or animals of prey. In the neighbour- 
hood of the city are two hills, Safta and 
*Marwa, the valley of Minna, and a sort of 
chanel pamed Moozdalifa, on the way thence 
to Mount Arafat, which lies at a somewhat 
greater distance. — The Arabian writers say 
that the city of Mecca, in the centre of 
which the Kaba stands, is nearly as ancient ; 
and indeed if we consider how long this has 
been a spot for the resort of superstition or 
devotion, it is probably one jf tlic oldest 
cities in the world. — Such is the spot to 
which, in the month /ce-al-IIidjeo * of 
every year, multitudes of Mussulmans re- 
pair, to prostate themselves before the 
“House of God,” and to perform the 
various ceremonies prescribed by their Law, 
or sanctioned by antiquity, in most of whigh 
they vary little or nothing from their Pagan 
ancestors. We shall not dwell upon the 
particulars of these ceremonies. Suffice it 
to say, that they are in general highly 
absurd, and not defensible, even by the 
Mussulman doctors themselves, except on 
the ground of ordinance or custom. One 
particular it is nevertheless proper to re- 
mark upon, as it is frequently adverted to 
in the course ^of this work ; namely, tlie 
state of a Mohrim. The caravans of ])il- 
griins have each a particular place assigned, 
according *to the parts whence they pro- 
ceeded, which marks to them the boundary 
of the holy territory. Here they generally 
arrive towards the end of Zee-al Kada, and 
on the first morning of the succeeding month 
(Zee-al-Hidjcc) the prescribed ceremonies 
commence. The pilgrims now lay aside all 
other dress or ornaments, and assume the 
humble habit of Ihram, wiiicii consists only 
,of two colourless woollen cloths, and a kind 
of sandals, defending the soles of the feet, 
but leaving all the rest bare. It is from this 
time, and during the remainder of their 

* Ilidj signifies pilgrimjj^e; — and the 
month takes this name, as being peculiarly 
appropriated to the performance of that 
solemnity. * • 


stay in the holy territory, that the devotees 
bear the title of Mohrim. Whilst engaged 
in this pious work, a Mohrim is required to 
keep the strictest guard upon all his actions, 
and to refrain from contention, anger, and 
every indulgence of his carnal appetites. 
He is dso inhibited from hunting or fowling 
even beyond the prescribed limits, not being 
allowed to destroy any thing for subsistence 
except fish. He is moreover under a variety 
of other inhibitions, which may be traced in 
the course of this work. For many centuries 
the greatest potentates were proud to submit 
themselves to these restrictions, and to sink, 
for a time, to a level with their fellow- 
creatures. — It may not, however, be im- 
proper to observe, that for some time past, 
and particularly within the present century, 
the Kaha has sustained a falling off both in 
tho rank and number of its votaries. 
Whether this defection arises from the 
advancement of knowledge, or (as is most 
probable) from the rapid decay which the 
great Mussulman empires have experienced 
within that period, it certainly denotes a 
revolution in the minds or habits of tho 
Mohammedans, which is perhaps only a 
prelude to the extinction of Islamism.— The 
first chapter of the book of riLOiiiMAGE 
treats of those upon whom it is indispen- 
sably incumbent that they once in their 
liv<^‘S visit the Kaba; namely, upon every 
Mussulman who is sane, adult, free, in per- 
fect health, and possessed of the means for 
performing a journey, such as a camel, a 
horse, a servant, and a maintenance sufii- 
c^nt for those and himself during the pil- 
grimage, and for the support of his family 
until his return. Ho person is, ho'vever, 
required to cross the sea for this purpose. 
— This duty is as much enjoined upon 
women as upon men ; but they are directed 
to perform it under the protection of some 
male relation within the prohibited degrees. 
— The second chapter relates to the various 
ceremonies of the Ihram, and the restric- 
tions to which a Mohrim is subjected, as 
already mentioned.— The third chapter re- 
lates to the different names and descriptions 
of pilgrimage, according as the ceremonies 
of it are performed alone, or in company 
with otherlP; and also, the visitations per- 
formed within any other than the sacred 
months. — Jhe fourth® chapter treats of the 
restrictions to which a pilgrim is subject 
during his residence within the “holy 
TEakiTORY,” and^ thcf^ences which, from 
disregard of thescjihe is liable to connJlit; 
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with the atonement required for each offence. 
In this chapter are also set forth the restric- 
tions imposed upon pilgrims, and the indul- 
gences allowed to them with respect to their 
wives or slaves, as well as the penalties im- 
posed in case of infringement. A number 
of mere petty offences are likewise men- 
tioned, for which atonements of a trifling 
nature are required, such as bestowing a 
day's subsistence upon one pauper, or (in 
cases of omission) repeating any particular 
part of the ceremonies. The remainder of 
this chapter relates to the inhibitions with 
respect to killing game, or feeding cattle 
within the holy territory, in either of which 
cases satisfaction must be made to the Chief 
of Mecca. — The fifth and sixth chapters 
relate to points of mere form. — The seventh 
concerns those who may be impeded in their 
pilgrimage by either sickness or an enemy ; 
— in which case, it is requisite that the per- 
son BO prevented send a goat or other victim 
(by the hands of some trusty deputy) to be 
sacrificed at the temple ; or else, that he 
send the value in money, with which the 
deputy may purchase an animal at Mecca 
for that purpose -and until this ceremony 
be performed he is not released from the re- 
strictions of a pilgrim. — The sixth chapter 
treats of the time at which the season of 
pilgrimage expires, —namely, on the Yd 
Kirban, or festival of sacrifice, when, if the 
pilgrim have not gone through the whole of 
the ceremonies, all that he has done is of no 
account, and the pilgramage must be per- 
formed again on some ensuing year.— The 
seventh chapter relates to the performan6e 
of pilgrimage on behalf of another person, 
which is lawful and valid for three different 
descriptions of people, namely, the dead 
(who have bequeathed a sum for this pur- 
pose), persons prevented by distance, sick- 
ness, or an enemy, or persons who, having 
already performed the ordained pilgrimage, 
procure another to perform it again on their 
account, either from motives of piety, to 
expiate an offence, or to fulfil a vow. This 
kind of substitutive pilgrimage became in- 
dispensably necessary when Islamism spread 
over regions at a considerable distance from 
Arabia, as it was utterly impossible for all 
the FAITHFUL in remote countries, however 
otherwise capable, to fulfil this duty in per- 
son. — The eighth chafer describes the Hid- 
i)^€, or gift-offering sent by deputy to be 
sacrificed at the temple, as before men- 
tioned. The Smalley^ acpoptable offering is 
one^goat. In fact, the vf lue of the offerinf 


(as may naturally be supposed) is in propor- 
tion to the rank, piety, or vanity of the per- 
son who makes it ; and instances have bfeen 
known of one hundred camels, or more, 
being immolated in one sacrifice before the 
‘‘House of God."— S oipe other matters are 
added, of too trifling a nature to deserve 
notice. r 

This short sketch will suffice fit once to 
show the useless nature of these four books, 
and, we trust, to justify the omission of 
them in the English translation. — We shall 
now proceed to make a few brief ^•emarks 
upon the other books, in the order in which 
they stand, and which, for the convenience 
of the reader, are numbered according to 
their succession. 

YOL. I. 

Book I. Of Zakat. 

Zakat means the alms imposed by the 
Law, in opposition to Sadka [charity], 
which signifies the voluntary contributions 
of individuals, and which is treated of at 
large under the head of gifts. — As Alms, in 
our application of that word, is always used 
to denote something purely gratuitous, the 
translator, in treating of those imposed by 
the Mussulman law, has retained the origi- 
nal term, to which the English language 
does not afford any expression strictly 
analogous. Some writers have confounded 
Zakat and Sadka under one common mean- 
ing. The Arabian commentators, hqwever, 
make an essential difference between them ; 
for the former is merely ai? indispensable 
compliance with a legal obligation, claiming 
no merit in futurity ; whereas the latter is 
as much an impulse of the min!l as an act 
of the hand, and is of course entitled to i4s 
reward.— The impost of Zakat originated 
with Mohammed himself, who at first em- 
ployed the revenue arising from it according 
to his discretion, in the support of his needy 
adherents ; but the objects of it were after- 
wards ascertained by various passages in the 
Kokan ; and it is somewhat remarkable that 
the Prophet particularly excluded the mem- 
bers of his own family from any participa- 
tion in it, and this in terms which sufficiently 
denotes the arrogant superiority assumed by 
the tribe of Hashim.* To compensate, how- 

* See his declaration upon this subject 
(vol. I.), where the grossness of the meta- 
p5iofs used by him is worthy of remark. 
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ever, for this ezoltision, he admitted them to 
a hfth share in that proportion of the spoil 
wbich was allotted to the public treasury. 
For some generations after Mohammed this 
impost was regularly collected, and faithfully 
applied to its appointed purposes. — In most 
Mussulman territories it continues to be 
levied at the prese^^t day ; but the original 
objects ofits disbursement have been long 
since disregarded, and what was intended as ! 
a relief to the poor is now, even in the best 
‘regulated governments, carried to the ex- 
chequer of the prince, who endeavours to 
satisfy nis conscience by a sort of commuta- 
tion, in the erection of mosques, or the sup- 
port of a few indigent and idle Fakeers about 
his palace. That which commenced in the 
indigence or rapacity of the sovereign, has 
now acquired a sort of prescriptive authority ; 
and the revenue derived from Zakat is uni-* 
versally considered as the rigHt of the state. 
It has indeed, for several centuries past, 
ceased to be collected upon stationary pro- 
perty, the only tax which at present bears 
the name of Zakat being that imposed on 
goods imported in the way of trade, from one 
country or district into another, and levied 
in the name of a toll.— Many of its rules will 
be found to apply peculiarly to Asabia and 
Syria, the countries in which these laws 
originated, and where flocks and herds have 
ever formed a chief part of the wealth of 
the inhabitants. Although the laws of Zakat 
have in a great measure been superseded, or 
become obsolete with respect to their original 
design, yet they are worthy of attention, as 
incidentally involving many of the laws of 
property in pmnts not imediately connected 
'with this subject.— Under this head is com- 
prehended the Sadka Fittir, or alms given 
to the poor on the festival of breaking Lent ; 
because the payment of those is considered 
as a divine ordinance, and the amount (con- 
trary to other descriptions of Sadka) is par- 
ticularly prescribed by the law. 

Zakat is the only one of the five books 
upon the Abadat, or spiritual law, retained 
by the English translator It is therefore 
immediately followed by the Maamilat, or 
temporal law, — commencing with Marriage, 
and ending (properly) with Begtjest, the last 
temporal act of Man though a short sup- 
plementary book upon Hermaphrodites is 
added. 


stated in terms remarkably simple. No pro- 
vision is made for the execution of any 
written engagement ; no particular form of 
ceremony is prescribed ; but the efficiency of 
the whole is made to depend merely upon 
the oral declarations of the parties, before 
sufficient witnesses. In fact, written engage- 
ments were not in common use until some 
time after the establishment of Islamism. — 
A section of this chapter is occupied through- 
out with the matrimonial prohibitions and 
restrictions, with respect to which the Mo- 
hammedan and Levitical law have a close 
affinity. The principal of these restrictions 
are, that a man 'shall not marry his relation 
within the prohibited degrees ; that he shall 
not have more than four wives at a time; 
and that he shall not marry, together, two 
women related to each other within the pro- 
hibited degrees. — To the political and specu- 
lative inquirer the most curious features in 
this book are, the passages which particu- 
larly concern Women, as contained in Chap. 
II. and III. from which it appears, that the 
female sex are, among the Mussulmans, 
invested with many personal rights and 
independent privileges, such as certainly, in 
some measure, compensate for the various 
hard conditions to which law or custom has 
subjected the daughters of Islam. — These, as 
they are fully discussed in the body of the 
work, it is needless to recapitulate. The 
most striking of them which occurs under 
this article is, the liberty allowed to a 
woman to dispose of herself in marriage 
independent of her guardians, and the right 
•f option which still remains to one contracted 
during infancy, after she shall have attained 
to maturity, which the law fixes at a very 
early age.* A woman is also entitled to pos- 
sess her dower, or marriage settlement, as 
her own exclusive property, which she may 
dispose of by gift, will, or other deed, alto- 
gether independent of her husband, or of 
any claims which may lie against his estate. 
— Chapter VI. exhibits a still more extra- 
ordinary regard, in the Mussulman legislator, 
for the feelings of the sex, upon a point of a 
very delicate nature, and in which he doubt- 
less consulted the peace of the Haram as 
much as the dictates of abstract equity. — 
Concerning this, however, we shall leave the 
text to speak for itself. 


Book II. Or Mariiage. 

The preliminaries to this most important 
of all contracts, as set forth in Chap. E are 
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Book III. Op Fosteeage. 

Iw a state of society where fastidious re- 
finement has not destroyed the genuine feel- 
ings of the heart, the tie of fosterage is, next 
to that of blood, of the strongest and most 
lasting nature. — Even in the more remote 
parts of our own country the Nukse is still 
considered rather in the light of an humble 
relative than a menial dependent. By the 
people of Asia this idea is carried still 
farther ; and the nursling is supposed to par- 
take of the very nature of her from whose 
blood he receives his earliest nourishment. 
An affinity is therefore created by this cir- 
cumstance, which operates to render marriage 
illegal in tlic same manner as actual consan- 
guinity. Hence the prohibitions occasioned 
by fosterage are analogous to those set forth 
in the second section of the preceding book^ 
— to which this is a kind of supplement. 

Book IV. Op Diyokce. 

The great variety of matter which this book 
embraces, and the many deviations which it 
admits from its main subject, the translator 
shall not undertake either to account for or 
to defend. — From the contents of the first 
six chapters the reader will perceive that the 
Mohammedan law of divorce bears a strong 
affinity throughout to that of Moses. In this, 
as in marriage, no written instrument is re- 
quired, the repudiation being etfected merely 
by the verbal declaration of the party. — Cus- 
tom, indeed, and the municipal regulations of 
most Mussulman countries, following thft- 
example of the Jews, have made a writing 
of divorce, if not an essential, at least a cir- 
cumstance which it would be highly inde- 
corous to omit. What most forcibly strikes 
us on the perusal of this subject is the 
extreme facility with which a husband may 
rid himself of his female partner,— a facility 
which, when wo consider the too frequent 
levity and fickleness of Ma]v, seems at first 
sight calculated to expose the weaker sex to 
the most degrading insult which malice could 
dictate, or caprice put in practice. — The 
Arabian legislator has, however, established 
so many bars, and pride itself opposes such 
obstacles as, if they do not Completely 
remedy, at least tend greatly to counteract 
this apparent defect. -^Before a Sivorce bc- 
coi|!^s irreversible it must have been pro- 
nounced three times, allowing (according to 
the orthodox form) au^int^rfal of a month to 
pass^ between each sentence,— or such Oc 


period must have elapsed as affords ample 
room for refieotion and repentance, in cases 
of anger or disgust ; and a reversal is, at &ny 
time before the expiration of that term, 
established by either word or deed, denoting 
a reconciliation. The husband, moreover, 
unless he can prove gross misbehaviour, must 
give up the dower. — Butfthe most powerful 
obstacle to unjust or capricious r?!t)udiation 
is that part of the law which provides, that 
if a wife be once completely divorced, the 
husband cannot take her again, until she be 
previously married to, bedded witji, ^and 
divorced by, another man. — To this salutary 
regulation chiefly is owing the dislike which 
obtains against divorce in all Mussulman 
countries, and the dishonour attached to it, 
— insomuch that the instances of it are very 
rare, notwithstanding the liberty which is 
permitted by |he Law. The place and title 
of Chai>. XY. would naturally lead us to 
conclude, that it treats in particular of the 
alimony payable to a divorced wife during 
the term of probation. This, however, is by 
no means the case ; for it is made to compre- 
hend those rights of every person which 
copic under the denomination of Mainte- 
nance, — not of the' wife alone, but also of 
parents, children, poor or disabled relatives, 
and slaves. — With respect to domestic 
arrangements, this is, perhaps, the most use- 
ful section of the whole work. It evinces, in 
many places, a considerable spirit of hu- 
manity, and very properly introduces — 

c 

Book Y. Of Manumission. 

Tenderness towards SlaYes is certainly 
a prcvalant principal in the Mussulman law, 
notwithstanding some passages which occur 
in this treatise concerning them are directly 
repugnant to common feeling, and to the 
natural rights of Man.— In the XXIYth 
chapter of the Koran this tenderness is 
strongly enforced with respect to certain 
points in the domestic treatment of them 


* The passage refered to treats of match- 
ing slaves who are single: — “Contract (in 
marriage) those oe them who are single, 
SUCH AS are worthy, OE YOUR MALE iCND 
FEMALE (slaves) ; IF THEY RE POOR, GoD 

WILL ENRICH THEM OF HIS BOUNTY.'’ 

•‘Unto such as desire a written cove- 
nant (of luta^at), GRANT it, if YE SEE 
GOOD IN them; AND GIVE THEM OF THE 
RICHES OF God, which he hath given 

Y9U *' &C. 
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and it may also be traced in various ports 
of tliis Commentary. — It is, indeed, in 
pr!lotice pretty mucli confined to the slaves 
professing the Mussulman faith, as it is 
natural to suppose that the followers of the 
Prophet do not entertain the same regard 
towards their bond- servants of other re- 
ligions. Still, however, we shall he guilty 
of great injustice, if we form our ideas of 
Mussulman slavery from the treatment 
experienced by Christian captives among 
the barbarians of Tunis and Algiers. The 
precepts concerning manumission are in- 
junctive with respect to believers only ; but 
those which recommend kindness and good 
usage apply to all alike. The law in many 
instances affords them protection against 
injustice, and declares them to bo “ claim- 
ants of right.” It in some particulars, 
moreover, provides an alleviation to this 
otherwise most hopeless and degraded state 
of Man, unknown to the more polished in- 
habitants of Europe ; — as may be perceived 
in perusing the laws with respect to Am- 
Walids, Mokatibs, Modabbirs, and Mazoons. 
— To the free-born denizen of Bkitain, the 
very' name of Slave carries with it son^c- 
thing odious and disgustful: but the Mo- 
hammedan bond-man, generally speaking, 
experiences in a very slight degree, if at all, 
the miseries which necessarily attend that 
state in some of the dependencies of Euiiope ; 
where the riches of the community grow out 
of the incessant labour of wretches, whose 
short^ed date of life is balanced against 
their earnings, by rules of Algebra and 
calculations Arithmetic ! If the slaves 
of Mussulmans appear, by their conduct, to 
be deserving of encouragement, they arc 
frequentlf- treated rather as humble friends 
and confidents than as servile dependants; 
and though inhibited from rising in the 
state, often, in the capacity of Mazoons, 
amass a degree of wealth which enables 
them to purchase their freedom. — The sub- 
ject of manumission is discussed at large in 
the first five chapters of this book.— Chap. 
YI. treats of a practice which was common 
in Aeabia before the time of Mohammed, 
and was confirmed by liis precepts. It 
affords a strong incentive to emancipation, 
by enabling a master to perform an act of 
piety which, being posthumous in its cfiect^ 
cannot injure his circumstances. — ChapT 
VII. exhibits a branch of tljp,t most impor- 
tant article, “ the establishment of parent- 

a man by his female slaves are as legitunfte 


as those begotten in marriage; and also, 
that the Mussulman law, like the Roman, 
does not acknowledge any aflinity between a 
bastard and his father, but throws hitn 
wholly upon the mother. 

K^ote. — O n turning to Book Y. it will be 
seen that the subject treated of has been 
omitted, on the ground that slavery having 
been abolished by Act Y. of 1843, there is 
no use in preserving the law upon the sub- 
ject, which will be interesting to the anti- 
quarian only, and he can find the learning 
upon the subject in the earlier editions. 

Book YI. Of Yows. 

Oaths are one of the bonds of society, 
and in many instances the chief security 
for public integrity and private property. 
Perjury, thcrelore, has in all communities 
been justly reprobated as a most flagrant 
crime. It is remarkable, however, that the 
Mussulman law has instituted no specific 
punishment for this species of offence, 
except in the case of slander, the legislator 
seeming to think the apprehension of 
punishment in a future state of itself suffi- 
cient to restrain men from the commission of 
it. This is evidently the case with respect 
to the expurgatory oaths required of accused 
or suspected persons. In matters of pro- 
perly, indeed, the magistrate is at liberty to 
punish it by a slight discretionary correc- 
tion ; but in those most enormous instances 
of it which implicate the life of Man, the 
only ill consequence it induces, on dis- 
govery, is a fine adequate to the blood thus 
unjustly shed a very trifling atonement 
certainly ! In this defect, however (if it bo 
such), of their law, the Mussulmans do not 
stand alone. 

Note.— The law of perjury is now regulated 
by the Penal Code. 


YOL. II. 

Book YII. Of Punishments. 

This book treats only of the punishments 
incurred W crimes of a spiritual nature, 
those instituted for offences against person 
or propertjf being discussed under their re- 
spective heads. The punishment for adul- 
tery is certainly severe. Yet we will ifbt, 
per]^aps, be forward to condemn this seve- 
rity, if w^e com|ftire f? for a moment with 
•ivhat is recorded tn the twentieth chapter 
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of Leviticus upon the same point.— In fact, 
from the nature of the evidence required, it 
was next te impossible that the offence 
should ever be fuUy proved, even among the 
tents of the Auabs ; so that the institution 
of the prescribed punishment was in a great 
measure nugatory, except in cases of con- 
fession by the parties. That those confes- 
sions were sometimes made in the early days 
of Islamism, is a fact ; and made, as they 
were, at the certain expense of life, they 
afford a wonderful instance of devoted ze^ 
among the first followers of Mohammed. 
Still, however, even in those instances, every 
means that precaution could suggest is 
enjoined to avoid the necessity of inflicting 
the sentence.— The three first chapters of 
this book relate entirely to whoredom, and 
the penalties incured by each species of 
illegal connexion.— Chap. III. involves some 
curio>i8 matter concerning the retrospectiVb 
limitations of testimony, which in practice 
extend to all cases of criminal accusation. 
Much here occurs, likewise, concerning the 
general laws of evidence, that may not be 
deemed unworthy of notice. Chap. IV. con- 
taining the pensdties of drunkenness, ex- 
hibits a degree of lenient indulgence with 
respect to that vice which we should scarcely 
expect to meet in a Mussulman law-book, as 
it hence appears that a man may offend in 
this way, even to a considerable degree, 
without any danger of legal cognizance. — 
Slander, as treated of in Chap. V. compre- 
hends all expressions which may either 
affect the reputation of a man or woman 
previously possessed of a fair character, cr 
the legitimacy of their issue; and the 
punishment has, added to it, an effect 
equally just and politic, namely, incapa- 
citating the slanderer from appearing as an 
evidence on any future occasion. — Discre- 


Book YIIL Of LARCEinr. 

The Translator has adopted the term 
Larceny, as the title of this book, because 
that work expresses every species of Theft, 
from the most petty to the most atrocious. 
The imiform punishment annexed to Lar- 
ceny is the amputation ^of a limb, unless 
where the act has been accom^aanied by 
murder, in which case the offender forfeits 
his life by the law of Eetaliation. — Many 
arguments might be adduced against the 
law of mutilation in cases of Larceny, 
founded as well on the inhumanity* as- the 
inefficiency and inconvenience of that mode 
of correction. It is, however, the only 
method expressly authorized by the text of 
the Koran and if we consider the force 
of religious prejudice, and the effect of long 
habit, it may, perhaps, appear very unad- 
visable to infeoducc any hasty alteration in 
the penal jurisdiction in this particular,— 
especially as we have nothing better to offer 
by way of substitute (for surely our penal 
laws are still more sanguinary!), and also, 
as the Gentoo laws, with respect to theft, 
are strictly analogous to the Mussulman, in 
alrarding mutilation under certain circum- 
stances. Chap. VIL of this book is particu- 
larly worthy of attention, as it respects the 
most daring and outrageous breach which 
can be made against the peace and security 
of society. To enter fully into the spirit of 
the text, in this and many other parts under 
the head of larceny, it is requisite that we 
keep in mind the peculiar manners of the 
people in those parts of the world where the 
Mussulman law operates. K is observable 
that, at the end of this book, a remarkable 
instance is incidentally introduced of the 
forbearance of the law in a case of homicide 
upon provocation. 


tionary correction, which forms the subject 
of Chap. VI. extends to all petty descrip- 
tions of personal insult, even to abusive 
language. In fact, two thirds of the pun- 
ishment ^ incurred under the Mussulman 
jurisdiction at the present day, whether in 
Turkey, Persia, or India, are inflicted under 
the name of Tazeer.— We must not pass 
this book without noticing the extraordinary 
indulgence shown to slaves, iA subjecting 
them, for all spiritual offences, to only half 
the punishment of ireemen. Ihe reasons V 
alleged for this lenity manifest an uncom- 
mon degree of consideration and feeling for 
the state of bondagair . ^ ' 


the question of larceny, as now applicable 
to India 13 regulated by the Penal Code, Act 
ALV. of 1860. 

Book IX. TheInstitptks. 

This book contains a chief part of what 
may be properly termed the political ordi- 
nances of Mohammed, and is useful both in 
a historical and a legal view,— in the former 

‘ ^ principles upon 

I which the Arabians proceeded in their first 
conquests (and in which they have been 
imitated by all successive generations of 
Mussulman), and in the latter, as many of 
We rules here laid down, with respect to 
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ubjugated ooniitries» continue to prevail in 
11 of that . description at the present day. j 
The nature and end of those regulations is | 
0 fully explained in the text, that they do I 
lot require any illustration or comment in 
his place.* We shall therefore pass on to 

Book X. Of Foundlings. 

One of the ea^^iest and most laudable 
ttempts mf Mohammed, in the prosecution 
if his pretended mission, was, to correct 
lertain barbarous practices then prevalent 
among his countrymen, particularly with 
•espect to infant children, whom it was 
coxAnon for the parents to expose or put to 
death, where they apprehended any incon- 
venience from the maintenance of them. 
The present book is to be considered merely 
as a comment upon his precepts in this par- 
ticular. 

Book XL Of Tik^yes. 

Book XII. Absconding of Slaves. 

Note.— This has been omitted for the same 
reason as Book Y. 

Book XIII. Of Missing Persons. 

The rules laid down in these books "^ill 
be found, in general, strictly consonant to 
natural justice, and such as prevail (or 
ought to prevail) in all well-regulated 
communities. 


xlv* 

Bubsisteci in Mohammedan countries with 
respect to those particulars. 

Book XY. 

Of (pious or charitable) Appropriations. 

In all Mohammedan countries (and in 
none more than in Hindostan) it has been 
a common practice to dedicate lands, houses, 
and other fixed as well as movable property 
to the use of the poor, or the support of 
religion. The founding of a mosque, the 
construction of a reservoir, and even the 
digging a well, for the public use, come all 
under the same head ; and many noble 
monuments of these kinds are still to be 
seen in difierent parts of India, the useful 
efiects of benevolence or superstition, in 
the more flourishing periods of the Mogul 
empire. That empire has, indeed, long 
since been hastening to decay; and the 
monuments of Mussulman piety or magni- 
ficence have suffered, with it, a sympathetic 
dilapidation. Numberless grants of Land, 
however, to pious or charitable uses, have 
been executed at difierent times, of which 
many are still in full force, under the 
general title of Aima;— and these must 
give some interest to the subject of the 
present book, in which the various modes 
of alienation are discussed with considerable 
accuracy. 

Book XYI. Of Sale. 


Book XIY. Of Partnership. 


This book contains a number of subtle 
distinctions with respect to property, in 
many of which acute discrimination seems 
to be studied^ more than practical utility. 
Several of them the reader may indeed be 
tempted to consider rather as the scholastic 
reveries bf an abstracted divine, than as 
flowing from an active intercourse with the 
world, or dictated by the liberal spirit of 
commerce.— Still, however, it will perhaps 
be found, that in the mass of speculation 
much matter is interwoven of a more sub- 
stantial kind. The Mussulman laws of 
property (to ascertain which is one great 
end of the present work) are in some in- 
stances defined with considerable precision ; 
and the various subdivisions it exhibits to 


us of representative wealth, as opposed to 
real, gives us an interesting idea of the 
refinement which, so many centuries ago. 


* This book has been omitted, as it has 
hardly any practical gfiect ; tnd, if requisite, 
the former edition can be consulted. 


Book XYII. Of Sirf Sale. 

To enter fully into the subjects of these 
books, would occupy more time and space 
^han is consistent with the brevity of pre- 
fatory remark. The observations we have 
made concerning Book XIY. will equally 
apply to these throughout. The book of 
Sale is swelled by a vast accession of inci- 
dental matter. Of these, the most striking 
is Usury, the subject of Chap. YIII. The 
Mohammedans, in this particular, closely 
copy the J ewish law, by which tho children 
of Israel were also strictly forbidden to 
exercise usury among each other. — To this 
chapter the book of Sirf Sale may in some 
measure be considered a supplement, since 
it seems chiefly calculated to guard and 
provide against the practice of Usury in the 
exchange %£ the precious metals. 

^looK XYyi. Of Bail. 

Under this head are comprehended^ all 
sorts of security, whether for person or pro- 
perty. — This bool^ noTiitfliTi' O o-rtod nf 
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practical matter (particularly iu tne laws 
couceming guarantees), and is therefore 
worthy of an attentive perusal. 

Book XIX. Tea.itsfee of Debts. 

Is in some measure supplementary to the 
former, as the transaction of which it treats 
is performed by way of giving security to a 
creditor. 

Book XX. Duties of tke Kazee. 

The subject of this book is of the utmost 
importance in all countries, as upon the 
conduct of the magistrates the welfare and 
happiness of every society must chictiy de- 
pend: and indeed the Mohammedans esteem 
it of so much importance, that several large 
works have been written, by their principal 
law commentators, under this title. — In 
Chap. I. and II. the proper conduct of a 
judge, and the behaviour required in him, 
are biicfly defined. — In these, however, af? 
well as in the succeeding chapters, the text 
wanders strangely from its professed subject, 
and goes into a variety of matter which 
would appear to fall more properly under 
other heads. 

Book XXI. Of Evidence. 

Book XXII. Of llETiiACTATroN of Evi- 
dence. 

These are two as useful books as any in | 
the whole work,— and dovclopo some of the 
most important principles in judicial pro- 
ceedings.— The last section of Book XXI. 
shows, that the punishments incurred by 
perjury are (as has been already noticed) of 
a very slight nature, and calculated to 
operate more upon men’s feelings than their 
fears. The reasons for this lenity are of the 
same description witli those urged by our 
lawyers. Perhaps, indeed, the infamy and 
perpetual disqualifications to which the 
witness is subjected by it may operate as 
cftectually as those penalties which the Law 
prescribes but it is certain that false tes- 
timony is regarded with less abhorrence by 
Mohammedans in general than among 
Christians. 


agents being in general analogous to those 
which obtain in our own courts. — Book 
XXiy, chiefly relates to the conduct o 
suits at law, and the rules to be observec 
in administering oaths, &c. It also com- 
prehends much extraneous matter wit! 
respect to the various subjects of suits.— 
Chap. Y. treats of a point already men- 
tioned, namely, the establishment of parent- 
age. In all societies where polygamy and 
concubinage arc allowed, this subject must 
necessarily aflbrd frequent ground for liti- 
gation. 

Book XXY. Of Acknowledgments^ 

It is only necessary to remark of this 
book, that Acknowledgment, in the Mussul- 
man Law, has the same effect, in the estab- 
lishment or transfer of property, as a for- 
mal deed. 

Book XXfYI. Of Compositions. 

Book XXYII. Of Mozaeibat. 

These books contain a quantity of techni- 
cal matter. Mozaribat seems to have been a 
device adopted in order to avoid the imputa- 
tion of usury, by which the monied man 
was enabled to obtain a profit from his 
capital without the odium of receiving any 
interest upon it.— This species of contract is 
in common used in Hindostan. 


Book XXYIII. 
Book XXIX. 
Book XXX. 


Of Deposits. 
Of Loans. 


Of Gifts. » 
These books chiefly consist of plain rules, 
applied to ordinary cases.— It is to be re- 
marked, however, that the Mussulman law, 
with respect to gifts, differs corfoiderably 
fr<;m the Roman, in leaving to the donor an 
unrestricted right of resumption. 


Book 


YOL. in. 

1 

Book XXIII. Of Agency. 

^ Book XXIY. Of Claims. 

the former of these books nothing very 
remarkable occurs, th^ kws with respect to 


XXXI. Of Hiee. 

Is a book of considerable practical utility, 
as it comprehends every description of valu- 
able usufruct, from the hire of land to that 
ol a workman or an animal. 

Book XXXII. Of Mokatibs. 

Book XXXIII. Of Willa. 

^ It is probable that many of the laws in 
these books have now fallen into disuse, or 
are confined to Arabia, Persia, and Turkey. 
The privileges imd immunities of Willa 
however, still obtain inwall Mussulman 
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jonntries, and are of considerable conse- 
quence, as involving many rights liable to 
become subjects of litigation. The privilege 
allowed to a slave, of covenanting for and 
purchasing his freedom, place the Mussul- 
man laws of bondage in a striking, but not 
a disagreeable light. 

Note. — This book has also been omitted 
,or the same reason as Book Y . 

Boo]^ XXXIY, Of CoirruLSiox. 

It is in general agreed, by most juridical 
writers, that a defect of the will, arising 
from compulsion, is an excuse for any crime 
committed, and an annulment of any deed 
executed under it. In the Mussulman code 
this rule, however, does not invariably bold, 
from what occurs under this head it 
appears, that compelled contracts or other 
iicts are nevertheless valid in their effect ; 
hnd that offences committed under the inffu- 
Bncc of fear have still a degree bf criminality 
‘attached to them. 


Book XXXYII. Of Usttepation. 
Book XXXYIII. Of Shaffa. 

The points of discussion which occupy 
these books are of some importance in every 
view. The regulations in the former are, 
for the most part, sanctified by natural 
justice, and those in the latter, by many 
considerations of convenioncy and expe- 
dience. Several particulars which occur 
in treating of Usurpation must indeed bo 
referred to certain customs prevalent in 
Arabia. The right of pre-emption enjoyed 
in virtue of community or contiguity of 
property, is perhaps peculiar to the Mus- 
sulman law. However accommodating to 
the interests and partialities of individuals, 
this privilege may nevertheless bo consi- 
dered as liable to some objection, on the 
score of affording room for endless litiga- 
tion. Under certain restrictions, it is both 
a just and a humane institution. 


Book XXXY. Of Inhibition. 

The subject of this hook comprehends 
every species of incapacity, whether natural 
Cl- accidental. The second chapter exhibits 
i^ne of the most striking fcatun's in the in- 
stitutes of Mohammedanism.— How far legal 
testrictious upon adult prodigals arc calcu- 
\tcd for the advantage of the community at 
large, is not our business to inquire. It is, 
^owever, certain, that the imposition of 
Miolesomc limitations upon thoughtless ex- 
|l:ravagjnce, and every other species of folly, 
if more generally introduced, would operate 
powerfully to tpreservo the property and 
peace of families, and (perhaps) the virtue 
of individuals.— The inhibition upon debtors, 
as contained in Chap. HI. is well worthy of 
attention. 


Book XXXYI. Of Licensed Gi wes. 
That regulation of the Mussulman law by 
which a master is empowered to endow his 
slave with almost all the privileges and re- 
;tponsibilities of a freeman, preserving, at 
^the same time, his property in him inviolate, 
affords a strong proof of its tenderness with 
;brespcct to bondage. It in fact places the 
slave who obtains this advantage rather in 
;the light of an attached dependant than of 
mere servile instrument, deprived of privi- 
pege, and destitute of volition. 

I Note.— This book bas beeg omitted for 

khoi Tpaoou V 
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Boex XXXIX. Of Paktttion. 

Tins book relates cliicffy to tbo division 
of inheritable j)roporty. By the Mussul- 
man law, as by the Roman, parceners in an 
estate may be constrained to make a parti- 
tion of their joint iiiboritance, for which 
purpose proper officers are appointed by 
puldic authority. — The same rule also ex- 
tends to other descriptions of partnership 
property. Tho principal tendency of the 
disquisitions under this head is, to show 
what arc proper objects of partition, and in 
what instances the magistrate is at liberty 
to compel the parties to accede to the sepa- 
ration of their joint possessions. — The laws 
of usufructuary partition, as contained in 
Chap. Y., possess much curious originality. 

Book XL. Compacts of Cultivation. 

Book XLI. Comj’Acts of Gaedening, 

These books are of use chiefly on account 
of tho regulations with respect to landed 
property which incidentally occur in them. 
They exhihij^the farming of lands in a very 
imperfect state, and at a time when money 
ijiad as come little into current use. 
They, however, explain a number of prin- 
ciples upon this subject equally applicable 
fo nil 
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Book XLII. Of Zabbah. 

Ik tlie Mohammedan as in the Jewish 
Law, the eating of blood is strictly for- 
bidden, and hence the various rules and 
precautions set forth under this head. It 
appears, from some passages, that the 
Arabian Prophet was desirous of incul- 
cating not only a scrupulous regard to the 
purity of food, but also a humane and 
tender attention to the feelings of the ani- 
mal destroyed for the purpose of supplying 
it. — This last is indeed a sentiment discover- 
able in many parts of his precepts. 

Book XLIII. Of Sacetfice. 

Saceifice, whether as a memorial or an 
expiation, is one of the most ancient reli- 
gious observances which occur in the history 
of mankind. The particular ceremony which 
is the subject of this book, was instituted in 


appears in this and several other parts of 
the Hedaya. Neither is it a custom univer- 
sally prevalent in Mahommedan countries. 

Book XLV. Cultivation of Waste Lands. 

In most Mussulman governments, par- 
ticular encouragement has been held forth 
to the reclaiming of barren or deserted 
grounds, by the powerfuhincentive of grant- 
ing to the cultivator a property in'lhe soil.— 
A considerable portion of this book is occu- 
pied with discussions upon the right to 
water, that element being justly regarded 
as a most valuable commodity in countries 
where, from the heat of the climate, the 
ground is liable, for the greatest part of the 
year, to excessive drought; and where, of 
course, the success of tillage must chiefly 
depend upon an artificial supply of it. 


commemoration of Abraham’s obedience to 
the Divine command by the intended sacri- 
fice of his son. This son the Arabian com- 
mentators make to bo their great progenitor 
IsHMAEL, and not Isaac, whom they assert 
to have been promised subsequent to that 
event. This conclusion they draw from the 
manner in which the whole circumstance is 
worded in the thirty-seventh chapter of the 
Koran, though the passage is certainly very 
equivocal. The anniversary of this rite fall- 
ing on the tenth of Zee-al-Hidjee [the month 
of pilgrimage], it is performed by pilgrims in 
the valley of Minna, and constitutes one of the 
prescribed ceremonies of pilgrimage.— It is, 
however, equally enjoined on all others pos- 
sessed of the ability ; and may be performed 
by any man at his own habitation. The 
rules respecting it are few and simple ; and 
are, in fact, of little consequence in a civil 
light, farther than as they tend to affect 
propf^rty. The same observation in a great 
degree applies to 

Book XLIV. Of Abominations. 

A SUBJECT which involves a vast variety 
of frivolous matter, and must be considered i 
chiefly in the light of a treatise upon pro- 1 
priety and decorum. In it is particularly 
exhibited the scrupulous attention paid to 
female modesty, and the avoidance of every 
act which may tend to violat^ it, even in 
thought. It is remarkable, however, that 
this does not amount^ to that ab(jolute seclu-J 
siqp. of women supposed by some writers. | 
Ifi. fact, this seclusion is a result of jealousy 
or pride, and not of ^any legal injunctiqn, as 


* Book XL^"I. Prohibited Liquors. 

In prohibiting the use of wine (under 
which term are included all descriptions of 
1 inebriating liquors), the Prophet meant 
merely to restrain his followers from unbe- 
coming behaviour, and other evil effects of 
intoxication. At first the precept was issued 
in the Koran simply against drunkenness, 
which amounted only to a prohibition of 
excess in the use of strong liquors ; but this 
not proving sufficient for the purposes of 
complete determent, the negative injunction 
was produced, by which inebriating fluids 
were altogether proscribed, and declared 
unlawful. The tendency of this book is, 
chiefly, to exhibit the opinions oi their 
divines concerning what kind of liquors 
those are which fall under the denomina- 
tion of prohibited ; in which we may trace 
the rigid scrupulosity of the More early 
Mussulmans upon this point. At present, 
however, they are not, in general, very 
strict observers of the Law in this particu- 
lar, their modern doctors allowing that 
various fluids may be drank, either medi- 
cinally or for pleasure, provided it be done 
with moderation, and so as to avoid scandal. 

Book XL YU. Of Hunting. 

This book is, properly, a supplement to 
Zabbah ; and any reflections upon it may 
therefore be referred to the observations 
under that head. 


Book XLYIII. Of Pawns. 
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Book XLIX. Offences against the 
Person. 

In determining the measure of punish- 
ment for offences committed upon the per- 
sons of men, the lex taliouis seems at first 
sight to have been dictated by natural 
reason, and to be consistent with justice, 
as affording the bist means of a strict and 
equal relfibution. Accordingly, we find it 
among the earliest institutes of every 
society approaching to a state of perfect 
civilization. Before tho time of Moham- 
ME^ tjic administration of public justice 
being little known in Arabia, personal 
injuries wore a fruitful source of private 
revenge and civil war, and preserved, 
among the descendants of Ishmael, a san- 
guinary ferocity of spirit, which was con- 
sidered as a virtue rather than a blemish in 
their character. The Prophet soon per- 
ceived it necessary to the completion of his 
project, to introduce a reform in this parti- 
cular ; and therefore, Avith a view at once 
to indulge his countrymen’s propensity to 
revenge, and to preserve tho peace of the 
community, shortly after his flight to 
Medina (as it is said), revealed that passa|^c 
of the Koran allowing of retaliation, in 
which ho has nearly copied the law of 
Moses. As equality is the professed ground 
of this institution, tho Mussulman doctors, 
in their comments upon it, seem to liave 
followed the literal acceptation of tho text, 
in all cases v/here the observance of this 
equality is possible. In practice, however, 
retaliation is seldom or never inflicted upon 
a limb or mender ; but a mulct is imposed 
in proportion to tho injury, and according to 
the circumstances by which it is excited or 
attended. ^In fact, however equitable this 
mode of requital may appear in some in- 
stances of personal injury, yet, when 
applied to all without limitation, it cer- 
tainly involves much gross absurdity and 
injustice, a charge from which it does not 
stand acquitted by all the distinctions which 
the commentators have established concern- 
ing it in this book. Hence it is that the 
Mussulman courts, following the example 
of the Jews, understand the words of the 
Koran, in all cases short of life, in the 
same manner as those do the Pentateuch; 
that is, not as awarding an actual retalia- 
tion, according to the strict iit^ral meaning, 
but an atonement in exact proportion to the 
injury. — Thus much with respect to wilful 
offences. That law by which a man is made 

• • 


responsible in his property for offences un- 
intentional or merely accidental, is cer- 
tainly, in some instances, rather rigorous. 
It was, however, well calculated, in an 
irregular society, and a defective state of 
civilization, to guard men from acting care- 
lessly, and has a strong tendency to support 
and inculcate the sacredness of the person 
of Man.^—Wo shall speak more fully upon 
this subject, in treating of 


Book L. Of Fines. 

Although the manner in which this 
subject IS treated involves a considerable 
portion of frivolous absurdity, yet we also 
find, in tho course of its discussions, many 
wise and salutary regulations, both for pre- 
serving the security of the person, and the 
peace and good order of society. We may 
perceive, from the perusal of it, that a man 
is made responsible not only for his overt 
ifcts, but likewise for any injury which may 
bo more remotely occasioned by bis careless- 
ness, obstinacy, or wilful neglect. The 
degree of the fine was originally fixed at a 
certain amount, that for the life of a man 
being determined at one hundred camels, 
and all others at a i)roportioDable rate, 
according to the injury. In later times, 
however, tho changes in manners, and in 
the value of property, introduced other 
modes of ascertaining amercement, and fines 
came to be levied not only in proportion to 
the injury sustained, but also according to 
the circumstances of the case. — Chap. VI. 
exhibits the only species of inquest ad- 
mitted by the Mussulman law in cases of 
•ncertain homicide, consisting solely of cx- 
purgatory oaths. However well calculated 
this may ha'^o boon for the meridian of 
Arabia or Irak, and for tlie state of society 
in those countries at the time these laws 
were first systematized into a code, it is 
certainly but a poor device for the detection 
of guilt or tho ascertainment of fact in a 
well-regulated community. — It is remarka- 
able that a laAv strictly correspondent to 
what is mentioned in this chapter formerly 
prevailed among the Saxons and other 
northern nations of Europe, where the re- 
sponsibility for unascertainable bloodshed 
lay with the master of the family, or with 
the people tho tything in which the body 
was found. t 

♦ j» 


* This subject has been omitted, as ilfis 
now^dealt Avith by. the Indian Criminal Law. 
t See the note mboyfflK 
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PRELIMINAEl DISCOUESE. 


Book LI. The Levying of Fines. 

The subject of this book is purely of a 
local nature, relating entirely to the levying 
of fines upon the Arabian tribes for offences 
unintentionally committed by any individual 
of them. — These regulations serve to give us 
a pretty clear idea of the state of society in 
tbe native land of Islamism. However use- 
less, and perhaps impracticable, in a more 
advanced state of refinement, these, as well 
as many regulations in the two preceding 
books, were well calculated to reduce a fierce 
people under the restraints of law and civil 
government. 

Note. — See note to Book XLTX. 

Book LII. Of Wills. 

With respect to the forms of wills, the 
same observations occur as have been already 
made in treating of MAiiiiiAGE.--In fact, as 
writing was formerly very little in use 
among the Arabs, all deeds arc, in the 
commentaries upon their laws, regarded 
and mentioned as merely oral. Hence 
Wills, as discussed in this book, are solely 
of the nuncupative description. The most 
remarkable features in this book arc, the 
restrictions imposed upon testators with 
respect to the disposal of their property. 

Book LI II. Of IlERMArnRoniTEs. 

This book, and the succeeding cha]>ter, 
which, because of its being detached from 
any particular subject, is termed Cjiaiter 
THE LAST, arc a kind of supplement to the 
rest of the work. Hermaphrodites are pro- 
bably a class of beings which exist in imagi- 
nation rather than in reality. We shall 
therefore leave this book to speak for itself. 
— The last chapter is worthy of particular 
notice, as (if we except bills of sale and 
judicial letters) it is the only part of the 
work in which anything is mentioned con- 
cerning forms of Writing. 

In concluding this short review, the 
translator esteems it his duty to add, that 
it is a very imperfect summary indeed ol' 
the work which is now presented to the 
Public. The subjects of it would admit of 
a much more ample discussion. — But to 
enter into a comparative and analytical 
survey of topics so numerous afi.d important 
would of itself require a large volume ; and 
the patience of the ^reader is perhaps ex-* 
bc^isted. The more particular investigation 
of them we shall therefore leave to his own 
rq^ections or inqr' ‘T.s ; . tnd hasten to* con- 


clude an essay, for the length of which no 
other apology can he offered, than an anxious 
wish to forward the chief end of this publi- 
cation, by throwing some light upon a sub- 
ject dry in itself, and not without its diffi- 
culties, and accommodating it to the percep- 
tions of those whom duty or curiosity may 
lead to make it an object of their study. 

Of the importance of tt work in which the 
translator has borne so large d share, it 
may not become him to say much ; but as 
the objects of it are of a public nature, and 
as it has been brought forward in some mea- 
sure at the public expense, he feels^hirpself 
called upon to hazard a few words in vindi- 
cation of its probable utility. 

With respect to the immediate end pro- 
posed by those who originally projected this 
translation, all that is necessary to he stated 
may be resolved into one summary argument. 
While the !^jtohammedan Law is allowed to 
be the sole standard of criminal,* and in 
a great measure of civil jurisprudence 
throughout our dominions in India (and 
it would perhaps be neither prudent nor 
possible hastily to introduce any other 
system), it appears indispensably necessary 
tjiat those who are to protect the rights of 
the people, and who are responsible for the 
proper administration of public justice, 
should possess the means of consulting the 
principles on which the decisions of the 
Mubsuim:.n courts are founded. This re- 
fiection acquires still greater weight, when 
we consider liow very large a portion of 
subjects under the British government in 
India arc Mohammedans, upon whose at- 
tachment to their rulers m^ch of the pros- 
perity of our Asiatic empire must necessarily 
depend. 

The advantages to be derivB'd from a 
development of the institutes of Mohammed 
arc, however, not confined to the admini- 
stration of justice in our Asiatic territories. 
The commerce of Great Britain ex- 
tends to almost every region where his 
religion is professed ; and as this work is a 
commentary upon the juridical code of the 
Ottoman as well as of the Mogul empire, 
and is applicable to the customs and judicial 
regulations of Cairo, Aleppo, or Constanti- 
nople, as well as of Delhi or Moorsheda- 
bad,— it can scarcely fail to open a source of 
desirable knowledge to the merchant and 


* See the Penal Code, and Code of Criminal 
Procedure. 
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the traveller. In a political view, likewise, 
it is humbly presumed that this work will 
not^be found altogether uninteresting. At 
the present eventful period, when we have 
seen new empires springing into birth, and 
the old indignantly throwing off the long- 
rivetted chains of despotism, the grandest 
remaining fabric of Islamism seems hastening 
to its fall.— In expecting this mighty ruin, 
wc are naturally led to inquire upon what 
principles the fabric was founded, and to 
what causes we are to attribute its decay.— 
Some parts of the following treatise arc par- 
ticuferly calculated to assist us in such an 
investigation. We may there observe that, 
however sagaciously it might be forme d for 
the sudden extension of dominion, during an 
age when mankind wore involved in the 
darkest gloom of superstition and ignorance, 
the Mussulman system, civil and religious, 
is hut wretchedly adapted to^hc purposes 
of public security or private virtue. We 
may observe, with some degree of laudable 
exultation, its obvious inferiority,' in every 
useful view, to that excellent system which 
we profess, and which is so admirably cal- 
culated to promote the temporal good of 
mankind, as well as their eternal happiness^ ! 

But it is time to close this address. The 
translator cannot, how’ever, conclude with- 
out paying that tribute which justice and 
gratitude demand,— Concerning the public 
zeal, the penetrating and comprehensive 
mind of the Gentleman to whom the work is 
dedicated, it is unnecessary to enlarge in 
this plgce. From him the present transla- 
tion derives its existence ; and the merit of 
his design received its best confirmation in 
the continuance of support it experienced 
from his ynmediate superiors, as well as 
from his successors in olficc.— To tho liberal 
attention and honourable confidence of Siii 
John Macphekson and his Colleagues in 
the Bengal government it is owing, that 
the translator was at all enabled to look 
forward to the completion of his labours. 
Yet this attention and confidence, flattering 
as they were, would not have sufficed to bear 
him through an arduous and expensive 
undertaking, had it not been aided by the 
generous and munificent support of the 
Court of Directors, whose regard to every 
effort which may tend to promote tht 


li 

I interests of our Oriental dominions has been 
repeatedly experienced both by himself and 
I others. Conscious of his own deficiencies, ho 
has only to hope it may appear, that what 
they have liberally granted has been faith- 
fully and diligently employed. He enter- 
tains too humble an opinion of his abilities 
not to be sensible that, with all his assiduity, 
aided by tho many happy suggestions of the 
worthy and excellent friend who had for 
some time been his Colleague in the per- 
formance, it will still be found far short of 
perfection.— The chief business of a trans- 
lator, when engaged in an undertaking of 
this kind, is scrupulous accuracy, and the 
only merit he can claim laborious applica- 
tion. The former of llicso tho present trans- 
lator has endeavoured to preserve, and tho 
latter he presumes to affirm has not been 
wanting. Nevertheless, there is undoubtedly 
n^uch room for correction and amendment. 
The very nature of the work rendered the 
translation of it a business attended with no 
common degree of difficulty, Treating of an 
abstruse science, the technical terms of which 
are but nakedly explained, and frequently 
j not to -be met with in any of his guides, all 
I the light tho translator could obtain to a 
j knowledge of bis subject necessarily sprung 
out of tho text ; and consequently, as he 
I advanced, he saw continual occasion for 
retrospective alterations, which amounted to 
little less than a repetition of his labour. 
He found himself therefore frequently at a 
loss ; and repeatedly experienced tho truth 
of an observation made by our immortal 
1^0 xicograpber,— that “ a writer may often 
in vain trace bis memory, at the moment of 
need, for that which yesterday he knew with 
intuitive readiness, and which will come un- 
called into his thoughts to-morrow.'* 

In confirmation of his wish to render this 
publication, as much as in his power, worthy 
of the patronage under which it has been 
conducted, the translator hopes ho may bo 
indulged in the egotism of the remark,— that 
he has dedicated his three last years un- 
rcmittcdly to revisal or re -translation.— He 
now dismisses it with an anxious wish that 
that patronage may not appear to have been 
bestowed, or hi'* efforts applied, in 
I vain ! 
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BOOK I. 

OF Z A K A T. 

Definition of the term. — ^vEAT, in its 
imitive senso, im ans piiriticatioii, whonco 
is also used to ('xpress a contribution of a 
fftion of property assigned to the use of 
3 poor, as a sanctification of tlie rctnaindor 
the proprietor. It is by some coniineuta- 
‘8 termed the indispensable alms. 

Chap. I. — Introductory. 

Chap. II.— tU’ Zakat from Sowayociii 
that is, Herds and Flocks. 

Chap. 111. — Of Zakat from personal 
effects. 

Chap. IV. — Of the laws respecting those 
who come before the Collector. 

Chap. y. — Of Mines, and buried Trea- 
sures. 

Chap. VI.— Of Zakat from the Fruits 
of the Earth. 

Chap. Yll. — Of the Disbursement of 
Za at. _ 

■ Chap. Vlll!— Of Sadka-fittir. 


CHAPTER I. 

Q^li^ationof Zakat ^ and the condition fi upon 
icliit is incinnhent , — Zakat is an ordinance 
‘God, incumbent upon every person who is 
e, sane, adult, and a Mussulman, provided 
be possessed, in full propriety, of such 
ate or effects as are termed in the language 
the law a Nisab, and that he has been in 
isession of the same for the space of one 
mplete year, which is denominated Hawlan- 
wl. The reason of this obligation is found 
the word of God, who has ordained it in 
j Koratt, saying, “ Bestow Zakat.'* The 
le injunction occurs in the traditions ; and 
“Is moreover universally admitted. The 
.son for freedom being a requisite condi- 
1 is, that this is essential to the complete 
Bsession of property. Thei reason why 
lity of intellect and maturity of age are 
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strntod. The reason why the Mussulman 
faith is mode a condition is, that the render- 
ing of Zakat is an act of piety, and such can- 
not proceed from an infidid. The reason for 
thf* possession of a Nisab being a condition is, 
that the Frophet has determined the obliga- 
tion of Zakat upon that amount. The reasons 
for riawlan-llawl being made a requisite 
condition arc twofold ; First, because some 
space of time is necessary to increase'^ of pro- 
perty, and the law determines this at one 
y(‘ar, because the Prophet has declared, 
“ Zakat is not due uymn property until the 
same shall have been possessed one year by 
the proprietor:” — Secondly, the propri(dor 
of a Nisab is able, within such a period, to 
obtain an increase froni it, since in a year 
cliere are four seasons, in each of which it 
most commonly happiuis that such property 
bears a different price ; wherefore the rule is 
determined accordingly. It is to be observed, 
that some maintain Zakat to be due imme- 
diately upon the completion of Ilawlan-Hawl, 
and otluTs that it is so through life.f 
^akat is not due from infants nor from 
yjuuiiaes. — Zakat is not incumbent upon in- 
fants or maniacs.— Shafei declares Zakat to 
be an obligation connected with property, and 
therefore that it is incumbent upon those, as 
well as upon other proprietors, in the same 
manner as subsistence to a wife, and Tythe 
and Tribute ; but to this our doctors reply 
that Zakat is an act of piety, and, as such, is 
fulfilled only by being paid with the option 
of those who are subject to it ; and infants 
and maniacs are not held in law to be pos- 
sessed of option, this being necessarily con- 
nected with reason, which they are not 
endowed with; but this does not apply ti 
Tribute, as that is a provision arising from 

* By increase is here understood that ob- 
tained by breeding, where the Nisab consists 
of cattle, or^y profit, where it consists of 
merchandise. • 

t That is to say, annually, upon the sam# 
property, so long as it remains with the pro- 

TYTiet'ir ' 
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the soil, for the expenses of the state; nor to 
Tythe, as that is also in some shape of the 
same nature. 

With certain — If a lunatic have 

luciHihfSvats within the year, it is the same 
as if they hnppened within the month of liam- 
2 an ; that is to say, if he recovers his reason 
within the year, he is subject to Zakat, in the 
same manner as if he weni to recover it within 
the month of llamzan, in which case lie would 
have to make up for the days of Lent he liad 
omitted in consequence of his insanity. 
Aboo Yoosaf has observed, that regard is to 
be paid to the length or continuance of the 
lucid intervals ; tliat is to say, if they con- 
tinue the greater part of the year, the lunatic 
is subject to Zakat ; hut if he be insane for 
the greater part, it is not incumbent upon 
him. It is to be observed, that original and 
supervenient insanity are here considered as 
the same; by orij^inal is understood that 
which appears in^ a person in infancy, and 
continues upon him as he grows up to pu- 
berty; and by supervenient, that which occurs 
after a person has attained tlu; years of ma- 
turity. It is related as an opinion of Aboo 
Yoosaf. that if a person attain maturity in a 
state 01 insanity, and then becomes sane, the 
y( ar * is considered to commence from th(‘ 
in tant of his recovery, tiie same as a boy 
attaining puberty, with wliom it is regarded 
as commencing on the day of his majority. 

Nor from Mol'atihfi , — Zakat is notincum- 
henTupoh a Mokatib, he not being coin])h'tely 
and independent] V possessed of pro[>erty, 
since he is still a slave ; wlience it is that he 
is not at liberty to emancipate any of his own 
slaves. 

Nor from insolvent debtors at is not 
incumbent upon a man against whom there 
are debts equal to, or exceeding, the amount 
of his whole properly. Imam Shafei alleges 
that it is incumbent, because the cause of the 
obligation, to wit, possession of an increasing 
^Nisau, is established. To this our doeWrs 
reply, that such a Nisab is not possessed by 
him clear of incumbrance, and is therefore 
held to be non-existent, the same as water, 
which, wjien provided for the sole purpose of 
drink,t is held to be nt)n-existeut with re- 
spect to performance of the Tanimeem, and 
cloth provided for the purpose of apparel, 
which is held non-existent with respect to 
the obligation of Zakat. But if his property 
exceed his debts, Zakat is due upon the ex- 
cess, provided thc^ same amount to what is 
Bulhcient to constitute a Nisah, and that it 
be free from incumbrance. By the debts here 
mentioned are understood those due to indi- 
viduals; such, therefore, as are due in conse- 


♦ For the establishment of Gawlan-Hawl 
in his possessions. 

t As in the caravans, where c,"ater is prof 
■^ided and carried upon camels for drink, but 
uot for the purpose of purification, which in 
that or similar situations is permitted to be 
performed with 


uence of vows, or on account of expiations, 
o not forbid the obligation to pay Zakat : 
but a debt of Zakat forbids the ooligation to 
pay Zakat in the continuance of the Nisab, 
as that would be thereby rendered defective : 
and, in like manner, a debt of Zakat forbids 
Zakat after the dissolution of the Nisah. The 
case of the continuance of a Nisab is, where 
the proprietor keeps it for two years without 
renaering any Zakat U])on it, in which case 
no Zakat is duo from him on account of the 
second year ; because a Zakat, in the propor- 
tion of one in forty, is already due on account 
of the preceding year, whence the full amount 
necessaiyto constitute a Nisab does not re- 
main in the second year: and the case of 
dissolution of the Nisab is, where Uie pro- 
prietor keeps the same for the full space of 
one year without paying Zakat, and then dis- 
poses of the Nisab, and afterwards becomes 
possessed of another Nisab, and this also con- 
tinue in his possession for the complete space 
of one year; in which case, no Zakat is due 
upon this second Nisab, because a proportion 
of one in forty is already occupied by the 
Zakat due on the former Nisab which has 
he(‘n disposed of. Zifier controverts the rule 
in both these cases : and it is also said that 
Aboo Yoosaf controverts it with respect to 
the second case. The reason why a debt of 
Zakat thus forbids any further obligation to 
pay Zakat is, that the claimant of a debt of 
Zakat is, in fact, an individual,* as the 
t laimant thereof, in pastures, is the Imam, 
and, in articles of merchandise, the deputy of 
the Imam ;t and the proprietor of the pro- 
perty, in all other articles, is the Imam’s 
su])stitute.}: 

Nor the necessaries of life . — Zakat is 

notTTue^ lipioh dw('l ling-houses or articles of 
clothing <>r household furniture, or cattle 
kept for immediate use, or slaves employed 
as actual servants, or armour, or weapons 
designed for present use; all these falling 
under the description of necessaries ; neither 
are such consid(Ted as increasing property ; 
and the same of books of science, with respect 
to scholars, and likewise of tools, w'ith re- 
spect to handicrafts ; these being to them as 
necessaries. 

Nor upon uncertain propertu*. — If a man 
have a claim upon another lor a debt, and the 
other dispute the same, and some years thus 
pass away, and the claimant be destitute of 
proof, and the debtor afterwards make a de- 


* In opposition to God ; for, if Zakat were 
claimed purely as a right of God, the payment 
of itwould be absolutely and unconditionally 
incumbent. 

t Because the Imam is always supposed to 
collect the Zakat upon pastures in person, 
and that upon merchandise by his deputi'^s. 
i. e. by collectors placed at particular stations 
for that purpose. 

t As the payment of Zakat, upon all other 
articles, is committed to the proprietor him- 
self. 
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i)laration or acknowledgement publicly, inso- 
much that there are witnesses of the same, 
there is no oblig“ation upon the claimant to 
reuder any Zakat* for so many years as have 
thus passed. This uncertain sort of property 
is termed, in the languag^e of the law, Zimar : 
and trove property, and fugitive slaves, and 
usurped property, respecting which there is 
no proof, and property sunk in the sea, or 
buried in the deseijf and its place forgotten, 
and property tyrannically seized by the Sul- 
tan, are all of the description of Zimar : and 
all these articles are equally exempted from 
Sadka-fittir.f Zifter and Shafei iiiaintain, 
that all these articles are subject both to 
Zakat, and also to Sadka-littir, as the cause 
of ^le obligation to pay Zakat (to wit pos- 
session of a Nisab) is established in each of 
them, although it was not in the immediate 
seisin of the proprietor whilst it fell under 
the description of Zimar, which does not for- 
bid the obligation to Zakat ; like the property 
of a traveller, which if it remain in his house, 
is nevertheless subject to Zakat, although it 
be not at the time in his liand^. The argu- 
ments of our doctors herein are twofold : 
First, Alee declared that no Zakat is due 
upon Zimar property ; Secojjdly, the cause 
of the obligation to pay Zakat is the posses- 
sion of property in a state of increase, which 
cannot be the case but whi-ro the x)i’oprietor 
has an immediate power of management over 
it ; but this does not apply to a traveller wl^ 
has propcTty at home, as he may manage it 
by agents. 

]^illiJiX¥rbiiiedm the house of the pro- 
prie^r is not Zimar, because it is easily 
recovered; but, with respect to property 
buried in any oth('r ground than that on 
which the house actually stands (such as the 
garden, for instance), there is a dilference 
among our modern doctors. 

\lt is ^ tie upon unquestionable propcrtt /. — 
Property which is acknowledged by a 
debtor to be owmg to his creditor is subject 
to Zakat/ whether such debtor be rich or 
poor, because the recovery of it is possible : 
or if the ^(ebtor dispute the demand, yet 
here also the property in question is subject 
to Zakat, provided there be proof sudici^mt 
to substantiate the creditor’s claim, or that 
the Kazee himself be satislied of the justice 
of it; because here also recovery is possible. 
And if the acknowledging debtor be poor, — 
that is to say, if the Kazee declare him 
insolvent, — yet here also the property in 
question is subject to Zakat, according to 
Haneefa,— he holding that a Kazee’s decla- 
ration of the insolvency of a debtor is not 
approved : but Imam Mohammed maintains 
that the property in this case is not subject 
to Zakat,— be holding a Kazee’s declaration 
of a debtor’s insolvency to be approved. — 


* Upon the property which is the subject 
of the claim. • 

t For an explanation of Sadka-fittir, see 

Chap. VUI. 


A boo Yoosaf agrees with Mohammed re- 
specting the validity of a Kazee’s decree of 
insolvency ; but he, at the same time, co- 
incides with Haneefa, that the property of 
which the debt consists is not, in this case, 
suluect to Zakat. 

intent ion of troj^ck il'k 
it a person pur^ase a female 

"slave for the purpose of traffick, and after- 
wards retain her for his own use, declaring 
his intention, no Zakat is due upon her, 
because tiie intention is here connected with 
the act, namely, the relinquishment of traffick 
in her ; and an intention thus declared, when 
connected with an act, is to be credited : — 
and if ho should afterwards declare a design 
of trafficking in her ; yet no Zakat will be 
duo upon her in virtue of such declaration, 
until he actually dispose of her by sale, 
bt'cause hero the inteiition is not connected 
with the act, and consequently she is not held 
to be a subject of traiHck from his declara- 
tion, unless he actually sell her, when Zakat 
is due upon her price. 

Jf a person piircbase a thing with an in- 
tention of traffick, it is to be considered as 
an article of traffick, on account of the con- 
nection of an inUuition of traffick with the 
act, to wit, purchase: contrary to a case 
wh(‘re a person obtains possession of property 
by inheritance, and intends to traffick in the 
same, such not being considered an article 
of traffi(;k merely from the intention, since 
that, in this case, bears no relation to the 
act.* 

Ira man become possessed of property by 
gift, or bequest, or marriage, or Khoola, or 
composition for blood, and intend trafficking 
in the same, it becomes (and is, in virtue of 
his intention, considered as) an article of 
mcrcliandise,--accordirig to Aboo Yoosaf, — 
he holding the irtcutiou here to be connected 
with the act. It is related as an opinion of 
Imam Mohammed, that this property does 
n(?t become as merchandise, because the in- 
tention is not here connected with the act of 
traffick, which is understood only by pur- 
chase and sale : some, however, have related 
this ditference of opinion the reverse of what 
is here inentionc^d. 

Intention Zakat, in the payment, neecs;- 
sary io pi'^meuf at 

isns[br~td?vvful', under an intention 

existing at the period of such payment, or at 
the period of setting apart the proportion of 
Zakat Irom the Nisab-property, because the 
rendering of Zakat is an act of piety, to 
which the intention is essential; and a 
radical principle of the intention is that it be 
connected with the payment : but yet, inas- 
much as the giving of Zakat to the poor is 
necessarily a% act of frequent repetition and 
occurrence, it suffices that the intention 
l^xist at the ^jjTiod of setting apart the pro- 
portion of Zakat (as aforesaid), for the sake 
of convenience. 

• That is, to the mean^y^y which such pro- 
perty was acquired^ • ^ 
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Excepting^ 

If a man bestow bis whole property in 
charity, without intention of Zakat, the 
obligation of Zakat, with respect to him, 
drops, upon a principle of benevolence, 
because such obligation extends to a certain 
part of his property only ; and where the 
whole is thus bestowed, that part is neces- 
Barily included ; whence it is that there is 
no necessity for his specifying the same by 
intention. 

If a man give to the poor a portion of his 
Nisab property, without intention of Zakat, 
his obligation to Zakat drops with respect to 
such portion (according to Mohammed), be- 
cause tile part of his property due (on 
account of Zakat) affects the whole of his 
Nisab equally, — wherefore, when a part of 
the Nisab is thus bestowed, the proportion due 
upon such part goes along with it. Aboo 
A oosaf maintains that the obligation to the 
Zakat of that portion does not drop, because 
no part thereof is particularly specified as 
Zakat, the remainder of the Nisab being the 
subject from which the obligation is to be 
discharged: contrary to where the whole Nisab 
has been bestowed, since there the proportion 
due on account of Zakat goes, a certiori, as 
being involved in the whole. 


CHAPTER 11. 

OF ZAKAT FROM SAWAYKFM ; THAT IS, 
HFRDS AND FLOCKS. 

Definition of Sawayeem. — Sawateem is 
the plural of Sayeeraa ; and Say(‘ema is, by 
the learned, understood to implv camels, 
oxen, goats, and oilier animals wliich sub- 
sist for the greater part of the year upon 
pasture : wherefore, if they live but half 
the year in pastures, and are fed for the 
other half upon forage, they do not fall 
under the description of Sawayeem.* — And 
this chapter is divided into several heads. 

Sect. I. — Of the Zakat of Camels^ 

One ^oat ihie upon five ca?neis, ^e. — No 
Zakat is due on fewer than live camels ; and 
upon five camels the Zakat is one goat, pro- 
vided they subsist upon pasture throughout 
the year ; because zlakat is due only upon 
such camels as live on pasture, and not 
upon those which are fed in the house with 
forage. 

One goat is due upon any number of 
camels from five to nine ; and two goats is 
the Zakat on any number froncj ten to four- 
teen ; and three on any number from four- 
'teen to nineteen anjJ four upo%any number 


* This term is in our dictionaries trans- 
lated pastures, above is the precise 

definition of ^ 


from twenty to twenty-four ; and upon any 
number of camels from twenty-five to thirty- 
five the Zakat is a Binnit-Makhass, that is 
a yearling camel's colt; and upon any 
number from thirty- six to forty-five, a 
Binnit-liboon, or camel's colt of two years'; 
and upon any number from forty- six to 
sixty, a Hikka, or four-year old female 
camel ; and upon any number from sixty- 
one to seventy-five, a Fa^eeyat, or five-year 
old female camel ; and for any nupiber from 
seven ty-six to ninety, the Zakat is two 
camel’s colts of two years ; and on any 
number from ninety-one to one hundred ana 
twenty, two ITikkas. These proportions of 
Zakat upon camels are what were written by 
the prophet in his letters and instructioE/s to 
his public officers and Aumeels. And when 
the number of camels exceeds one hundred 
and twenty, the Zakat is calculated by the 
aforesaid rule ; that is to say, where the 
whole number is one hundred and twenty- 
five (for instance), the Zakat is one goat for 
the odd five, and two ITikkas for the one 
hundred and* twenty; and if the excess 
number be ten, two goats ; and if it be fifteen, 
three goats ; and if it bo twenty, four goats ; 
and if it be twenty-five, a yearling camel’s 
colt : and if the whole numoer of camels be 
one hundred and fifty, the Zakat is three 
llikkas; and if the number exceed one 
hundred and fifty by five, it is then one goat 
and three Hikkas, that is to say, three 
llikkas upon the liundred and fifty, and a 
goat upon the odd five ; and upon one hun- 
dred and sixty camels, the Zakat is three 
Hikkas and two goats ; and upon one 
hundred and seventy, three Hikkas and four 
goats ; and upon one hundred and seventy- 
five, throe Hikkas and one yearling colt; and 
upon any number from one hundred and 
eighty-six to one hundred and ninety-five, 
the Zakat is throe Hikkas and a t\vo-yoar 
old colt; and upon any number from one 
hundred and ninety-six to two hundred, the 
Zakat is four Hikkas ; and in this manner is 
the Zakat to be calculated upon every fifty 
camels exceeding one hundred c^nd fiifty. — 
This arrangement is according to our doctors. 
Shafei alleges that when the number ex- 
ceeds the luindred and twentv by one only, 
the Zakat is three two-year old colts ; and if 
it amount to one hundred and thirty, it is 
one Hikka and two two-year old colts ; after 
which the Zakat is calculated at a two-year 
old colt upon every forty camels, and a 
Hikka upon every fifty ; the prophet, upon 
a particular occasion, naving written to one 
of his Aumeels to this effect, without making 
any mention of a goat upon the odd five, and 
so forth. But our doctors, in support of 
their opinion, as above, cite the letters of the 
prophet to Omar, where he says, “upon 
every five camels the Zakat is one goat.” 

Female camels only lawful m the pay- 
ment of Zakat. — And it is to be observed 
that, in the {Payment of the Zakat of camels, 
females alone are lawful, because males are 
hqld to be lawful only in regard to their 
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Value,* such being recorded both in the 
sacred writings and in the traditions. 

CameU of all descriptions included . — 
CaIhels of every description, whether Bac- 
trian, Arabian, or others, are all included in 
these rules of Zakat, as the term camel 
[Shutr] is common to all. 

Sect. II . — Of the Zakat of Horne Rattle. 

One yearling dit^ upon thirty kine^ cVc. — 
Ko ZakatPis due upon fewer than thirty 
kine ; and upon tliirty kine, which feed on pas- 
ture for the greater part of the year, there is 
due at the end of the year a Zakat of one 
Tubbee, that is, a follower, or yearling calf, 
mak oj female ; and upon forty kine there is 
due one Misna, or calf of two years, male 
or female, on the authority of the prophet ; 
and where the number exceeds forty, the 
Zakat (according to Haneefa) is tube eiilcu- 
lated agreeably to tliis rmo, so far as sixty ; 
that is to say, if there be one animal more 
than the forty, there is an additional Zakat 
oF the fortieth part of a Misiui ; and if two, 
of the twentieth part of a ]\IisRa ; and so on 
to the number sixty. — What is here ad- 
vanced accords wdth the Mabsoot; and the 
ground upon whieli it proceeds is that, in tht‘ 
sacred writings, the Zakat is particularly 
specihed for any number between thirty and 
forty, and also for those of sixty and above, 
but none for the numbers between forty and 
sixty. Hasan states the doctrine of llaiieeiia 
to be in tliis case, that, on the numbers from 
forty to forty-nine, no exea'ss Zakat what(‘ver 
is due ; and that upon fifty kine tb(‘ Zakat 
is one Misna, and the fourth of a Misna, or 
the tliird of a Tu>)bce ; because u])on every 
Akid, or drove of even number, in a Kisab 
of cattle, sucli as thirty, forty, or fifty head 
Zakat is diui, but not upon any intermediate 
number. — The two disciples say that no 
Zakat whatever is due upon any odd number 
betwe en forty and fifty ; and tlien^ is also one 
tradition of th^ opinion of llaneefa to this 
effect : and the reason they allege is, tliat the 
proxdiet said to Maaz, “Take not any thing 
from an OTvkas of kine and he explained 
an Owkas to mean any number between 
forty and fifty. And upon sixty kim‘, the 
Zakat is two yearling calves, male or female : 
and upon seventy, one Misna and one Tubbee: 
and upon eighty, two Misnas : and upon 
ninety, three Tubbees : and upon one hun- 
dred, two Tubbees and one Misna : and thus 
on every ten head, a Misna and a Tubbee 
alternately, the prophet having ordained 
that the Zakat upon thirty kine should be a 
Tubbee ; and that upon forty a Misna : — 
thus, upon one hundred and ten kine, the 
Zakat is two Misnas and one I'ubbee ; and 
upon one hundred and twenty, four Tubbees. 
^v.«The usual method, however, of calculating 
the Zakat upon large herds of cattle, is by 


* That is to say, the prid of a male is 
held to be lawful in Zakat, but not the 
animal. 


dividing them into thirties or forties, im- 
posing upon every thirty one Tubbee ; or upon 
every forty one Misna. 

Buffaloes are included with other horned 
cattle. — It is to be observed that buffaloes are 
included with kine in the laws of Zakat, 
these being also considered as a species of 
black cattle ; but yet, in our country,* the 
buffalo is not regarded as of the black cattle 
species ; whence it is that if a person were 
to make a vow, saying, “ Iwill not eat of the 
flesh of black cattle,'* and were afterwards 
to eat buffalo beef, he would not be forsworn. 

Sect. III. — Of the Zakat of Goats. 

umiLlQHy ^c. —Ho 

Zakat IS duo upon fewer than forty goats ; 
and upon forty goats, which feed for the 
greah r part of the year upon pasture, there 
is (lue, at the expiration oi the year, a Zakat 
of one goat ; and this Zakat suffices for any 
number from forty to one hundred and 
twenty : and if tlu* number exceed one hun- 
dred and twenty, a Zakat of two goats is duo 
frt)m one hundred and twenty-one to two 
hundred : and if it yxceed two hundred, a 
Zakat of three goats is duo from two hundred 
and one to three hundred and ninety- nine : 
and if it amount to four hundred, the Zakat 
is four goats : and beyond four hundred the 
Zakat is one goat lor every hundred : the 
])r()phet having thus ordained, and all the 
doctors uniting in this opinion. It is also to 
bo observed, that the same rules of Zakat 
ar(‘ applicable to sheoj) as to goats, the term 
(iliannem, in the tradition equally implying, 
both s])eeies. 

Kids or lambs arc not acceptable payment 
unl(M~Tfiey Zc above a year okh — In the 
Zakat of goats or sheep, Sinnees are accept- 
able payment, but not Juzzas. This is the 
Zahir-Uawayet. Sinnees are kids which 
have entered on the second year ; and Juzzas 
aje such as have not yet completed their 
first year.— The two disciples have said that 
the Zakat maybe paid with the Juzzas of 
sheep ; and there is one opinion of llaneefa 
recorded to this ('flbct ; and the reasons are 
twaifold ; FutST, the prophet has said, “ The 
Zakat upon them consists of Juzzas and 
tSinuees; — Secondly, sacrifice is fulfilled 
by the immolation of a Juzza, and therefore 
Zakat may be also discliarged by it. The 
ground upon which the Zaliir Itawayet pro- 
ceeds is also twofold ; First, a saying of 
Alee, “ In Zakat nothing is acceptable snort 
of a Sinnee ; ’’—Secondly, in the Zakat of 
goats it is incumbent to give those of a 
middling size, and the J uzzas of sheep are 
not of that standard, being small ; whence it 
is that the Juzzas of goats also are not ac- 
ceptable in Sakat. With respect to the first 
reason urged by the two disciples, it may be 
I replied, thait by the l^rm Juzza, as men- 
tioned in th(‘ traditioD, is to be understood 
the Juzzas of camels, that is, yearling colt#: 


* Meaning ^ersialor H'vndostan. ^ 
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and what they say of sacrifice is no rule, as 
that of a Juzza is approved (not by analogy, 
but) from the express words of the sacred 
text. 

But males and females are equally ac- 
ceptable. — In paying the Zakat ot goats or 
sheep, males and females are equally accept- 
able ; the term Sliat, in the traditions ap- 
plying indiscriminately to both genders. 

Sect. IV.— Of the Zakat of Horses. 

One Deenar per head due upon horses^ or 
Hvc^Ty^Oidrs per cent, on the total value »~ 
■Wttkn horses and marcs are kept indiscrimi- 
nately together, feeding for the gia^ater part 
of the ycair on pasture, it is at the option 
of the proprietor either to give a Zakat of 
one Deenar per head for the whole, or to 
appreciate the whole, and give five Deenars 
per cent, upon the total value : and this Iptis 
the mode adopted by Zifier. The two disciples 
maintain that no Zakat whatever is due upon 
horses, the prophet having ordained that 
Mussulmans should not be subject to Zakat 
for their horses or slaves. Hancefa in sup- 
port of his doutrine, as above, states an orai- 
nance issued by the prophet, in which he 
directed that the Zakat upon ordinary horses 
should be one Deenar, or ten Dirms, per 
^’cad. And with respect to the ordinance 
above quoted by the two disciples, that ap- 
plies solid y to war-horses, and not to ordi- 
nary cattle. 

Zakat not due upon droves consisting en- 
tirely either of males or of females . — >io 
Zakat whatever is due upon a Nisab of 
horses consisting entirely of males, because 
in that there can be no increase by breeding ; 
and, in like manner, there is no Zakat u])on 
a J^isab consisting entirely of mares, for the 
same reason, — This is one tradition from 
Hancefa. There is another tradition from 
him, howeviT, which says that a Zakat is 
due upon mares although there bo no horses 
among them, as horses can ho occasional!.y 
borrowed by the proprietor for the purpose 
of producing, whence increase may be hud : 
but this is impossible with respect to droves 
consisting entirely of horses. 

Ho Zakat due upon asses or mules ^ unless 
as articles of commerce.— THKiiEis no Zakat 
due upon asses or mules, the prophid having 
said, “ With respect to Zakat upon asses 
and mules, 1 have received no revelation.'’ 
But yet, if these animals be as articles of 
merchandise, a Zakat is due upon them, be- 
cause, in the present times, Zakat is im- 
posed upon the property involved in them 
the same as upon any other articles of 
traffick. 

Sect. V . — Of the Zakat of Kids ^ and Calces, 
and Camels' Colt^ 

No Zakat due upon the yoimg of herds or 
flocks until a year old.—^o Za^at whateveij 
is due (according to Haneefa) upon the 
^ung of goats, kine, or .camels, which are 
under one year; that is, to say, if a man 
were to purchase^ l^yenty-five camels' colts 
(for instance) or forty kits, or thirty calves, 


and one complete year should pass from the 
period of possession, still no Zakat is due ; 
nor does any become due until the expira- 
tion of the term of a year after they shall 
have been grown up. 

One camel's colt due on 25, <5"c. — A.BOO 
Yoosap holds that Zakat is not due upon 
fewer than forty kids, or thirty calves, or 
twenty-five camels’ colts : and upon twenty- 
five camels' colts the Zak*at is one colt : and 
there is no further Zakat due till the number 
amounts to seventy-six, when the Zakat is 
two colts ; because upon seventy-six Misnas 
a Zakat is due of two Binnit-liboons ; and 
there is no further Zakat till the number 
amounts to one hundred and forty-five, when 
it is three colts ; because upon one hundred 
and forty-five Misnas the Zakat is two 
llikkas and one Binnit-makhuss. There are 
other traditions of the opinion of Aboo 
Voosaf herein ; but the above, as being a 
posterior record, supersedes them. 

Case of the paymemt of Zakat by substitu- 
tion. — If a person owe, as Zakat, a 3Iisna, 
and it should iiappen that he is not possessed 
of one, having no cattle in his Hocks but 
what are either under or over that descrip- 
tion, the officer who collects the Zakat is at 
liberty cither, in the former case to^ take an 
animal of the under rate, and the difference 
in raouey, — or, in the latter, to take one of a 
superior sort, paying the difierence of value 
between that and a Misna to the proprietor. 
It is to be observed that, in the latter case, 
no constraint is to be put upon the collector, 
who ivS at liberty to insist upon either the 
actual thing duo (to wit, a Misna), or the 
value of one in money, because the accep- 
tance of an animal of the superior sort, on 
th(i terms above stated, wears the aspect of 
traffick ; his acceptance of it, therefore, can- 
not be compelled, insomuch that if the pro- 
prietor were to give him no obstruction in 
taking it, yet he is not considered as being 
seised of it ; hut the colh'cti^r may be com- 
pelled to accept of an animal of an inferior 
sort, and the difference in money, insomuch 
that if the proprietor merely give ‘xlo obstruc- 
tion to the offioiT, in thus taking the animal 
and the differenoe, he (the officer) is con- 
sidered as being seised of the same ; because 
here the transaction does not bear the aspect 
of purchase and sale, as the proprietor pays 
the inferior animal in part of the Misna, and 
consequently the difference along with it. 

Substitution of the value lawful . — If a 
proprietor, in Zakat, should, in lieu of the 
actual thing due, pay the value in money, it 
is approved, according to our doctors; and 
the same holds good in expiation, or in the 
payment of*Sadka-fittir, or Tylhe, or the 
fulfilment of a vow. Shafei maintains that 
this is unlawful, because it is not lawful to 
exchange, for a substitute, anything specified 
in the sacred writings ; as in sacrifice (for in- 
stance) where a substitution of value for the 
victim is illegal. The argument of our doc- 
tors is, that God has himself ordained Zakat, 
^d has directed the same to be distributed 
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in alms to the poor, which plainly indicates 
that the intent of the institution is merely 
that the poor should derive a subsistence 
froih it, so as that their wants may be there- 
by relieved ; and to ettVct this the value will 
answer equally well with the spt'eitic animal, 
wherefore the substitution of the \alue iu 
payment of Zahat is legal, the same as in 
ayrnent of Jazzeeyat, or capitation-tax: 
ut this reasoning ^oes not apply to sacriiice, 
as that is ifn act of piety, to the fultilment of 
which the shedding of the blood of the victim 
is essential, wherefore no conclusion can be 
drawn from this instance, as there is no 
analogy between the two cases. 

Jj^itnUfring cattle, exempt from Zahaf . — 
Camkls and oxen k(‘pt for the purpose of 
labour, nucli as carrying burthens, dr;n\ing 
the plough, and so fortli, are not subject to 
Zakat; neither is any Zakat due upon them 
where tiny are fed one; half of the year or 
more upon forage. jVlalik controverts this 
doctrine : but the arguments of our doctors 
herein are threefold ; hriisT, the ])roplu;thas 
expressly ordained that these two spe(U(‘s of 
cattle should be exempted from Zakat under 
such circumstanc(*s ; Six'Ondly, the cause of 
the oblij^uition of Zakat consists in the po.sses- 
sion ot increasing property, and the increase 
of cattle can be conceived only under two 
circumstances, that is, their being either ke])t 
in pastures,* or for the puryiosi' of tiatlick, 
neither of which is the case with the cattk* 
now under consideration ; Thirdly, in cases 
where the cattle are fed upon forage, the 
keeping of them is attended with great 
expense, a circumstance which more than 
counterbalances any advantage to be derived 
from their breeding in such a situation, and 
therefore virtually prevents increase, al- 
though it may not actually do so. 

• he paid in animals of a medium 

• The odlcer, in collecting Zakat, is 
not at liberty either to insist upon the best 
or to accept ol' 'rtu' worst sort of the property 
collected upon, but must take what is of a 
medium standard, because the propluT has so 
ordained if ; and also, because, in confining 
the Zakat to property of a nualium value, 
regard is had at once to the interest of both 
the parties concerned, to wit, the i)oor and 
the pro])rietor. 

Lair respecting property acquired in the 
interim between the payments. — W'^hokvek is 
possessed of a iSisab property, ainl obtains an 
addition of the same sort or species within 
the year, must add it to the Ts'isab, and pay 
Zakat upon the whole. Shafei objects to 
this, maintaining that the supervenient 
acquisition should not b(‘ added to the first 
!Nisab, because the property of which that 
consists is original and independent with re- 
^^pcct to propriety, and is therefore so with 

* Meaning, that where the cattle are 
suffered to go at large, as in pastures, the 
males have free access to the females, which 
produces breed. , 


respect to Zakat likewise : contrary to acqui- 
sition by breed or profit obtained within the 
year, that being a dependant only of the ori- 
ginal property, and, as such, not to be con- 
founded with it. To this our doctors rejdy, that 
the reason lor supervenient acq^uisition, by 
brood or profit, being added to the Nisab, is 
homogeneity in the subject of it ; since, where 
the original and supervenient property are of 
the saiiu' species, it is not easy to discriminate 
preeisidy between them, and consequently 
difficult to ascertain the Hawlan-Hawl with 
respect to any species of profitable acquisi- 
tion arising from original property ; and, as 
the llawlan-Jlawl is regarded only for the 
sake of convenience, it therefore appears that 
homogemeity in the subject is a sufficient 
r('ason for the supd’venient acquisition being 
added to the original property ; and this 
reason exists in the ])r('sent case. 

Bales respect i}ig the ^Ifoo, — TllE two 
Sheikhs hold Zakat to be diu‘ upon the Nisab 
only, and not upon the Afoo ; * but Mo- 
hammed and Zifler imiiiitain it to be due 
upon both the Nisab and the Afoo, that is, 
u))on the Avhoh' : the rc'siilt of which difie- 
reiuM' in opinion is that, if the Afoo w^ere to 
perish, and the NTsab to remain, then, 
according to the two Sluikbs, the whole 
Zakat that had betn beiore oldigatory still 
remains due ; but, according to Mohummed 
and Ziller, an adeciuate proportion of Zakat 
di’ops : and, in sui)port of this latter opinion, 
Mohammed and Ziller argue that Zakat is 
due as an acknowh'dgment for the blessings 
of I’rovidence, and the Aloo is a blessing the 
same as the NTsab ; that is to say, they are 
both <'qually blessings, whi'reforo Zakat is 
e(iually due ui)on both. The argument upon 
which th(‘ Sheikhs sup]i(jrt their opinion is 
twofold: TThs'', the prophet has expressly 
said, “The Zakat upon five camels is one 
goal, and Zaeat is not due upon any fur- 
ther number till it amount to ten;” and in 
like manner the prophet has ordained the 
Zakat u])on every Nisab, and forbidden it 
u])on the Afoo ; Secondly, the Albo is a de- 
])(‘ndant of the Nisab, whence, if a part of 
the whole Nisab and Afoo wi're to perish, the 
loss Avould be first 'ailculated upon the Afoo, 
as being the dependant part ; as in ae.ontract 
of Mozaribat, where any accidental loss is 
first calculated upon the profit, and not upon 
the capital : and on tiiis ground it is that 
llancefa accounts the loss upon the Afoo to 
the extent thereol', and beyond that upon 
the Nisab property of the first (or highest) 
denomination,’ and. beyond that upon the 
Nisab of the next loAver denomination, and 
so on to the last (or lowest) denomination of 
Nisab ; because the Nisab of the highest de- 
nomination ife the principal, to which all the 

b ^ - 

* Afoo literally meqns exempt. In the 
Zakat of cattle it is used to express anyli^- 
termediate or odd number between one Nisal 
and another, as bet^esj;! twenty-five anc 
thirty- six camels, •for instance. 9 
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inferior Nisabe are dependants ; and, accord- 
ing to Aboo Yoosaf, the loss is calculated 
first upon the Afoo, and beyond that upon 
all the degrees or descriptions of Nisab col- 
lectively. 

Case of Zokat heina levied hy the Iteibehy or 
Schismaticks. — *If tne rebels or schismaticks 
overcome any particular tribe of Mussul- 
mans, and take from them the Zakat of tlieir 
cattle, when these rebels are driven away, 
the rightful Imam must not impose another 
Zakat upon that tribe, because it appears 
from the above circumstance that the Imam 
has not protected them, and the right of im- 
posing Zakat appertains to the Imam, in 
virtue of the protection he affords ; the 
hiarned howeverhave d('creed, upon this case, 
that the tribe in question should repeat their 
Zakat, and pay it a second time, but not 
their Tribute, because the latter is declared, 
in the sacred writings, to be applicable to the 
use of the warriors who fight tlieir enemies ; 
and hence rebels may be considerc'd as an 
object of its application, they also answering 
this description ; whereas the only object. of 
the application of Zakat is the poor, and 
rebels do not bestow what they may levy 
upon the tribe, under tliat denomination, to 
the use of the ])oor ; wlierefor(‘ it is neces- 
sary that the tri])e should again pay Zakat, 

. 0 as that it may be applied to its proper 
object; but not their Tril)ute. Some of our 
doctors say, that if tlu' aforesaid tribe, at 
the p(Tiod of paying Zakat to the rebels, 
intend in so doing to give them alms, in this 
case Zakat drops with rt'speet to that tribe, 
and there is no necessity fur their afterwards 
repeating it ; and the giving of Zakat to any 
tyrant or plunderer whatever is capable of 
this construction, because peu-sous of this 
description, whaUver wealtli they may be 
apparently poss(jssed of, are yet aidaiully 
poor, on account of the retribution, wliieli 
lies agaiiist them b(*reafter : but the former 
doctrine (tha^- the tribe sliould n'peat their 
Zakat) is preferable to tliis, because here the 
Zakat is rendered and applied, a certiori. 

JIuw far the Toylib tribe are subject to 
Zakat. — The Zalcat ot cattle is not incum- 
bent upon an infant of the tribe of Toglib ;t 
,aud whatever is iiieumhent uiion the men of 
that race is so ujion the women. also, because 


• This and the next following case are 
merely local in their application, and allude 
to the state of Arabia, shortly after the estab- 
lisliment of Islamism. The Schismaticks 
were those who refused to submit to the law 
of the prophet ; whilst others (like the tribe 
of Toglib, mentioned in the next case) sub- 
mitted and paid tribute. < 

f One of the Arabian tribes, who refused 
to embrace the faith, but agree^ to pay tri-^j 
bute to the prophet. ^ The tribe itself is sup- ' 
£(«5ed to be long since extinct ; but the laws 
to w'hich the people of if were subject are 
applicable, in gei^e^l, to all infidel tribu- 
teries* • 


peace was made with them upon those terms, 
^‘that they should pay, of all publick im- 
posts, double what as paid by Mussul- 
mans;” now the Mussulman women *'are 
subject to Zakat, and it follows that the" 
women of the Toglib race are so in a double 
proportion ; but no Zakat whatever is re- 
quired of infant Mussulmans, wherefore the 
infants of the aforesaid tribe are not subject 
to it. 

An accidental destruction of the property 
induces an exemption from Zakat. — If the 
property be destroyed, without being con- 
sumed by the proprietor after Zakat has 
become due (that is to say, after the comple- 
tion of Ilawlan-Kawl), the Zakat upon it 
drops. Shafei has said that if the property 
he destroyed after the proprietor has been 
enabled to pay the Zakat upon it, either by 
the claimant making his demand of Zakat, 
or by the proprietor finding a claimant, 
although such claimant should not have 
demanded it, in this ease the proprietor is 
rc'sponsible for the Zakat, because it was 
due from hinp and he did not pay it, although 
it was in his power to have done so ; more- 
over, if he should not pay the Zakat upon 
the requisition of the claimant, this circum- 
stance stands as a destruction of it on his 
part. The argument of our doctors is, that 
the Zakat due is a portion or part of the 
Nisab ; and, as its destruction is involved in 
f.hat of the Nisab, it drops ot‘ course, the 
same as where a slave commits a Janayat 
[offence against the person], in which case 
it is incumbent upon the proprietor to make 
over that slave to the Walee- Janayat, or 
person inti tied to the ccmipositiou ; hut, if 
the slave sliould die orbt^ lost in the interim, 
the proprietor is no longer responsible for the 
transh'rof him, and that consequently drops; 
and, with resjX'ct to the second argument of 
Shafei, it may be replied, that no peruon can 
be considered as the claimant of Zakat except 
a pauper whom the propri(itoT may have spe- 
cified as the object of its application, and the 
case doc'S not suppose the requisition to be 
made by such an one. But it the collector 
diuiiand the Zakat, and the proprietor 
neglect ])ayment, and the Nisab afterwards 
perisli, there are various opinions among the 
Ilanecfite doctors, some alleging that the 
jiroprietor of the destroyed Nisab, in that 
ease, still remains responsible for the Zakat 
due upon it; whilst others maintain ‘that, 
in this instance also, he is not responsible, 
because the Nisab does not here appear to 
have been destroyed by him. 

A partial destruction mcludes a prerpor- 
tionaole exemption. — If, after Hawlan-Hawl, 
a portion of a Nisab (such as a third for in- 
stance) should be destroyed, the claim of 
Zakat is pro portion ably destroyed, in t}ie 
same manner as where the whole Nisab is 
destroyed ; in which case the whole Zakat 
drops. 

Zakat may he paid in advance. — If the pro- 
prietor of a Nisab should pay the Zakat upon 
it, before Hawlan-Hawl, it is lawful, because 
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lie has here paid it durinjr the existence of 
the creative principle of obligation to Zakat, 
which is understood in his possession of a 
Nifab ; this payment, therefore, is approved, 
the same as a discharge of a debt, under Ae 
existence of its cause ; as where a Mohrim, 
for instance, pays expiation for wounding 
game whilst the animal is yet alive. This 
doctrine is controverted by Malik. 

If the proprictot^of a single Nisab should, 
before Hfl^^dan-l^awl, Imako payment of 
Zakat upon the same for n certain number of 
years in advance, or should j)ay a Zakat 
upon a certain number of additional Nisabs, 
it is approved, b('cause the llr^t Xisab is the 
ori^iiup with respect to the cause of the obli- 
gation of Zakat, and anything beyond that 
is as a dependant. 


CHAPTER III. 

OF ZAKAT FJIOM FEKSONAL EFFECTS. 

* 1 - 

Sect, I, — Of the Zakat of Silrer. 

No Zakat due on less than 200 dtrms . — No 
Zakat is due on less than two hundred 
Dirms,* bi'cause the proi)het has ordaiind 
tliat there shall be no Zakat upon feW(T than 
tive Awkiyatjt and an Awkiyat is valued at 
forty Dirms. 

yind upon 200 at the rate of two mul c*n 
half per cent. The Zakat ^'isab of silver is 
two hundred Dirms ; and if a man becomes 
jiossessed of two hundrc'd Dirms, and the 
Hawlan-IIawl be comideted, tlie Zakat due 
upon it is live Dirms, because the prophet 
wrote' to ]\raaz, saying, “Upon two hundred 
DiiiMS take a .Zakat of live Dtpms; and 
upon twenty Miskals of gold, half aMrs- 

KAL.” 

A71(^ at the sa7}ic rate npon every foi'fy 
above two hioidrcd. - Zakat i.s due upon 
anv excess alxJV^e the two hundred Dirms, 
till such excess amount to fortv, upon which 
the Zakat is one Dirm : and U])on every 
succeeding fiwtv the same Zakat is due, hut 
not on fewer than foi'ty. This is according 
to Haiieefa, The two disciples have said 
that a proi)ortionate Zakat is due on what- 
ever excess may occur o\tT and above two 
hundred Dirms; aud Shafei coincides in 
this opinion, because in the traditions of 
Alee it is related that the ])rophet has so 
ordained it; and also, beeauM' Zakat is 
rendered as a return of gratitude for the 
blessings of • Providence ; and the reason 
why it is expri'ssed os a condition, in the 
beginning of this book, that the property, 
in order to cause an obligation of Zakat, 
amount to a Nisab, is that the proprietor 


* A .silver coin, value about two pence 
sterling. 

t An ounce of silver ; or £p silver coin of 
that weight, value between six and seven 
^hillings. , 


may thence appear to be in easy circum- 
stances ; but where, from his being pos- 
sessed of a Nisab, this appears to be already 
the case, it is not requisite that anv excess 
amount to a Nisab; and hence Zakat is 
due upon such excess proportioiiably, what- 
ever its amount may be. 

OBJECTiON.—This would lead to a con- 
clusion that, in the Zakat of cattle, the 
same is due upon any excess under a Nisab ; 
whereas the rule is otherwise, no Zakat 
whatever being due upon such excess, since 
that is considered as Afoo, or exempt. 

Reply. — Such is the conclusion from 
analogy ; but the excess in cattle is made 
Afoo, because, if a proportionate Zakat 
were to be levied upon it, this would neces- 
sarily induce a copartnership in the subject, 
by the proprietor admitting the claimant or 
Zakat to a share in it:— for instance, the 
Zakat upon twenty-tive camels is one year- 
ling colt ; now, if Zakat were due upon 
excess camels, and the drove consist of 
twenty-six there would bo a Zakat upon 
tb.is one excess camel of the twenty-fifth 
part of a yearling colt, which is not payable 
in any way than by admitting the claimant 
to a partuership in such colt ; and this 
partm'rship, being compulsive, is illegal ; 
out jdute or cash not being liable to the 
same objeetion, a Zakat is due, propor- 
tionably, upon any excess whatever over 
two hundred Dirms. 

liules reupveting the ealeutation of a Nisab 
of si/rer,— i'V is to be observed, that the 
Nisab of silver ot' Iavo hundred Dirms is 
ealeukited by llie AVazn-sebbayat, or st'p- 
tima! weight (uliicli is in tlu' pioi)ortiou of 
t('4i Dirms 1o seven Miskals), as this was 
the waaght used in the tribunal of Omar, 
and lluit of the Dirm is tlienco established. 

Those Dirms in Avhicli silver predomi- 
nates are to be aet'ountc'd as silver ; and 
tjie law^s respeeiiiig silver apply to them, 
aitliougli they should contain some alloy; 
and tlie same rule holds with all articles 
whatever falling under the denomination of 
plate, suck as cups, goblets, and so forth; 
hut Dirms, in which tne alloy predominates, 
are not to be accounted as silver, but only 
as trading property, estimable by its real 
value, to -wbich alone regard is to bo had ; 
and accordingly, if the value of them 
amount to a Nisab, they are subject to 
Zakat, provided there be an intention of 
traflicking in them ; as is the condition with 
respect to all other chattels. In all plate, 
tlierefore, in which the alloy prevails, re- 
spect is to be had to the intention of traffick- 
ing in it, excepting where the silver con- 
tained in it amounts to a Nisab, in which 
case the intention of trade is not a condition, 
nor is any regard paid to the estimated 
)value, becai^e in actus^J silver no respect is 
had to either of these. The above case is 
thus stated ; because money always c(^h> 
tains a small portion of alloy, as pure silver 
is unlit for coinage, siflieie, without being 
hardened by an aj^dition of some bas^ 
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metal, it oannot retain the mint impression ; 
but the alloy is generally in the smaller 
proportion ; regard therefore is had to ex- 
cess ; that is to say, if the proportion of 
silver be the greater it is accounted as silver, 
but not if the alloy be in greater proportion 
(that is, in a proportion above a moiety of 
the whole weight). 

Sect. II, of the Zaknt of Gold, 

No Zahat due upon less than 20 Mlshals ; 
and upon 20 at the rate of two and an Mf 
per cent. — There is no Zakat on fewer 
than twenty Miskals of gold, this sum being 
the smallest that constitutes a Nisab in that 
metal ; and the Zakat upon twenty Miskals 
of gold is one half Miskal, when the Hawlan- 
Hawl therein becomes established, on the 
authority of the tradition before quoted. — 
By the Miskal* here mentioned, is to be 
understood that which weighs in the pro- 
portion of seven Mikals to ten Birms; 
and the Miskal consists of twenty Kerat,t 
and the Kerat of five grains. 

And at the same rate Upon every four 
above twenty. — When the quantity of gold 
exceeds twenty Miskals, on every four Miskals 
of such excess a Zakat of two Iverats is due, 
because the Zakat duo is a fortieth of the 
V hole, and two Kerats arc the fortieth of 
fi/iir Miskals and upon anv excess short of 
four Miskals no Zakat is due, according to 
Haneefa. The two disciples hold that on 
every excess there is a proportionable Zakat, 
the same as mentioned in the preceding 
section ; and the foundation of their difle- 
rence in opinion is also the same here as was 
there recited, to wit, JIanoefa holds that 
broken numbers are free ot imi)ost, whereas 
the two disciples maintain the contrary 
opinion. The ground upon which Haneefa 
proceeds, in the rule here cited, is this: 
the legal value of a Deenar is ten Hirms, 
and a Deenar and Miskal are of the same 
weight; the value of four Miskals in gofd 
is therefore forty Dirms ; and consequently 
no Zakat is due upon fewer than four 
Miskals, since these stand the same as forty 
Birms : and it has been already shown that 
nothing short of forty Dirms is subject to 
Zakat, on account of the tradition of Amroo 
Bin Khiirrm, as before recited. 

General rule. — Zakat is due upon gold 
and silver bullion, which is termed Tehbur : 
and in like manner upon ornaments or 
utensils of gold or silver, whether the use 
thereof be allowable (such as rings, and so 
forth) or other wise. J~fShafei maintains there 

♦ A dram and a half : also a coin of that 
weight. 

t A Carat ; the twenty -fourih part of an 
ounce. 

t This alludes to cprohibitioiA against the< 
u&e of the precious metals in certain articles 

personal ornament and household furni- 
ture, which have been - at various times 
wsued by the propltljt and his followers as 
cnecks upon luxury. ^See Abominations.) 


is no Zakat upon the gold or silver orna- 
ments of women, nor upon rings worn by 
men, the use of which is allowable, and 
which are therefore the same in this resdect 
as clothing or articles of apparel. — The 
argument of our doctors is, that the cause 
of the obligation to Zakat still continues in 
the present case : — moreover, articles of 
gold and silver do, in their own nature, 
afford an argument of ihcrease in the sub- 
ject, since these metals are broug^it into use 
principally for the purpose of facilitating 
exchanges by traifick, which affords an 
argument of increase ; and it is the virtual 
and not the actual increase in any subject 
that creates the obligation to Zakat qpon it ; 
contrary to the case of articles of apparel, 
which afford no argument or probability of 
increase. 

Sect. JIT. of the Zahat of per social 
Chattel Property.* 

Zahat due tipon all merchandize . — ZakaT 
is due upoi^ articles of merchandize, of 
whatever deaciiption, where the value 
amounts to a Nisab either of gold or silver, 
because the prophet ordained that articles 
of merchandize should be appraised, and 
that a Zakat be paid on the same, in the 
proportion of five Dirms upon every two 
hundred, t as the proprietor has prepared 
and keeps them with a view to increase, so 
that th' y resemble gold and silver, which 
the law holds to be kept for the same 
purpose ; and, as Zakat is due upon the 
latter, it is in like manner due upon the 
former : but the intention of trade in these 
articles is made a condition, in order that it 
may be ascertained that they are kept with 
a view to increase. 

Mode of ascertaining the Nisab of 7 ner- 
e/u/wfe.— M ohammed says that, in estimat- ’ 
iiig the value of articles of meroh'audize ’ 
with a view to the imposition of Zakat upon 
them, they should be resAved into such 
Nisabs as may be most advantageous to the 
poor ; thus if, in valuing an artiede by Dirms, 
it would amount to a l^isab of silVer, and in 
valuing the same by Deenars, it would not 
amount to a Nisah of gold, it must be esti- 
mated by Dirms ; and, vice versa, if its value 
should appear to amount to a Nisab of gold, 
it is to be estimated by Deenars. — The com- 

* In the original, personal chattels are 
expressed by the terms Kakht and Mata, of 
which it is not easy to give any literal trans- 
lation ; they express, in general, all articles 
which appertain to personal estate or effects 
[Mai] : articles of gold and silver, it is 
true, do also fall under this general descrip- 
tian of Rakht and Mata ; but they are intro- 
duced under a different head, as the laws 
Zakat, with respect to them, are of a pecu- 
liar nature, and such as do not affect or 
apply to other articles of personal property. 

t To wit, at the rate of two and an half 
pep cent. 
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piler of the Hedaya observes that there is 
one opinion recorded from Haneefa to the 
same eftect. Mohammed again, in the Mab- 
soot, has said that the proprietor of the arti- 
cle has it in his option to estimate it at what- 
ever species of Ts'isab he pleases, because 
gold and silver are standards, and in esti- 
mating the value of ellects are both equally 
roper. — It is recorded as an opinion of Aboo 
'oosaf, that an arlicle should be estimated 
by that ’svith which it was purchased : thus, 
it it has been purchased with Dir ms, it is to 
be appraised in Dirms ; and if with Deenars 
it is to be appraised in Deenars : and if it 
should have been purchased with any other 
than either of these, it is to bo estimated in 
money of the most general currency.— It is 
on the other hand recorded, as an opinion of 
Mohammed, that whatever the purchase may 
have been made with, the estimate is to be 
in current money, as above, in the same 
manner as that of pronerty forcibly seized, 
which is thus estimated in all cases. 

Property not exempted hy an intervening 
defect in it. — If a A^isab be colhplete in the 
beginning of the year, and also at the end, 
Zakat does not drop on account of its haying 
been defective at any time within that period ; 
because it is diflic ult to ascertain* its com- 
pleteness through the intermediate space ; 
moreover, in the commencement of the y(‘ar 
its completeness is requisite, in order to tlu; 
establishment of the cause of obligation, and 
BO also at the close of the year, in order to 
Zakat becoming due ; but it is not so within 
the interval. 

Other chattel property may he united with 
money or bullion h) form a JViaah. — 'I'liF 
value of personal edects, or other articles, 
may be united with gold or silver ; that is to 
say, if (for instance) the proprhdor should 
••have effects estimated at the value of one 
-hundred Dirms, and also one hundred Dirms 
in money, tlui value of the efh'cts, as above, 
must be added IpO the one hundred Dirms, so 
as that the whole may make one Nisab ; and 
Zakat is due thereon, because the obligation 
to Zakat, ift such property, is occasioned by 
the circumstance of its being kept with a 
view to traffick, although the shape in which 
it is so kept be different with respect to each 
of the two descriptions of it, traflick in chat- 
tels being established by the act of the indi- 
vidual, but that in money by the construction 
of the law. 

And also silver with gold. — Got.d and silver 
may in the same manner be united, both 
being in effect of one nature, as standards of 
estimation, and the possession of each equally 
causing the obligation to Zakat. 

Gold and silver may be uriited, according 
to Haneefa, in respect to their value but, 
according to the two disciples, in respect to 
their parts : and the conseiiuence of this dif- 


* That is to say, may be botlf resolved into 
one Nisab, not by the respective weight of 
each, but by a general valuation of both. • 


ferenee of opinion is, that if a man were 
possessed (for instance) of one hundred Dirms 
in silver, and five Miskals of gold (the value 
of which would amount to one hundred 
Dirms), this person would be subject to Zakat 
according to Haneefa, but not so according 
to the disciples ; for these latter say that, in 
ascertaining the Zakat of gold and silver, 
regard is to be had to the quantity only, and 
not to the value ; whence it is that Zakat is 
not due u})on a vessel of silver, where the 
w^eight is short of two hundred Dirms, al- 
though the value should be to that amount, 
or beyond it : Aboo Haneefa, on the other 
hand, contends that gold and silver are 
united with each other on account of their 
homogeneity, which is established between 
them in respect to their value, but not in re- 
spect to their substance. 


CHAPTER lY. 

0 ^^ THE LAWS KESrECTINO THOSE WHO COME 
liEFOllB THE COLLECTOlt. 

Declarations respecting property^ when 
made upon oath^ to he credited. — If a person 
come with his property • before the collector 
and say, “ It is so many months since this 
property has come into my possession, and a 
year has not yet elapsed, ' or, “I am in- 
debted so and so," and make oath of the 
same, the collector is to credit him, and 
must not exact anything, because this person 
stands as a defendant denying his obligation 
to Zakat ; and the declaration of a defendant, 
when supported by his oath, must be cre- 
dited. !So also, if a person were to declare 
that he had already paid the Zakat upon such 
property to a former collector, his declara- 
tion must be criidited, because the collector, 
in taking Zakat, acts merely as a Trustee, 
a^d the Zakat comes to and remains wdth 
him as a deposit ; and the declaration of the 
above person amounts onl y to his havin g depo- 
sited the trust in its proper place, and this 
is to be credited, provided there should have 
been another collector there within that year; 
but if, on the contrary, there should have 
been no other collector on that station within 
the current year, the affirmation and oath are 
not to be credited, since, in this case, the 
falsehood is manifest. And, in like manner, 
if the proprietor w^ere to declare that he had 
alrea,dy paid the Zakat upon such property 
in his own city, by having there oestowed 
the same upon the poor, his declaration must 
be credited, because a proprietor, whilst in 
his own city, is entrusted with the payment 
and distribution of the Zakat upon nis pro- 
perty, and Ifb continues to be so until he 
comes forth and brings his property before 
*he collector,*when the authority for levying 

IL^ 

* Meaning merchandize, but not cattle ; 
and the word bears ^e safti® sense throughout 
this chapter. \ ^ 
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jSduit verts with the latter, as the pro^rty 
and the proprietor do both then come within 
his jtuisaLOtion.* — ^In short, in all these four 
instadoes, the declaration of the proprietor 
is to be credited. And in the same manner 
the declaration of a proprietor, respecting 
Zakat upon cattle, is to^ be credited in the 
three first instances, but it is not so in the 
fourth, although he should confirm his at- 
testation by an oath. Shafei maintains that 
it is to be credited here also, as the pro- 
prietor appears, by the tenor of his declara- 
tion, to have rendered the right duly to the 
claimant. — In opposition to this, our doctors 
argue that the right of exacting the Zakat 
upon cattle appertains solely to the Sultan, 
and the proprietor is not at liberty to pre- 
clude the Sultan’s right: contrary to the 
case of property of other nature, such as is 
termed, in the language of the law, Batena 
[internal, or domestic], the rendering of the 
Zakat upon which is committed to the pro- 
prietor. — It is to be observed that some have 
said, respecting cattle, that the Zakat which 
was paid by the proprietor himself in t^ie 
first instance is the true obligatory Zakat, 
and that whatever may be afterwards ex- 
acted of him under that denomination, is 
consequently an oppression; whilst others 
maintain that this latter is to be considered 
as the obligatory Zakat, and the foi^mer to 
be held as an act Nifl, or gratuitous; and 
this last doctrine is approved. — ^Now a ques- 
tion here arises, as the assertion of the pro- 
prietor is to be credited, whether he ought to 
produce his writing of discharge [voucher] 
or not ?~Mohammed, in the Jama Sagheer, 
has not required this as a necessary condi- 
tion ; but in the Mabsoot he has made it a 
condition ; and this latter opinion (according 
to a tradition of Hoosn) is that of Aboo 
Haneefa. The principle of this doctrine is, 
that as the proprietor pleads a discharge, 
and as he possesses a voucher of such dis- 
charge, he ought consequently to produce it ; 
whilst the principle of the doctrine main- 
tained in the Zahir-Rawayet is that as one 
writing resembles another writing, they are 
not admitted as proofs. 

Declarations of Zimmees to he credited . — 
In whatever instance the declaration of a 
Mussulman, with respect to Zakat, is to be 
credited, that of a Zimmeef must be so like- 
wisej because a Zimmee is subject to double 
the impost of a Mussulman : and hence all 
the conditions which are to be regarded, with 
respect to the property of the latter, must be 
equally so with respect to that of the former. 

not those of Aliens . — If an alien ap- 
pear before the collector of the Sultan with 
articles of merchandize, it behoves that officer 
c 


• This comment ^on the lav (as in man^: 
other instances) has reference to some local 
customs or circumstances which cannot now 
be ascertained. ^ * . 

X An infidel subjoiiot of the Mussulman go- 
vernment. * ^ 


to exact firom him what is usually exacted 
of aliens, without paying any regard to his 
declarations m those points in which the 
declarations of a Mussulman or Zimmee'^ are 
to be credited, although he should swear to 
the same, excepting where he declares, con- 
cerning his female slaves, that those slaves 
are his Am- Walids for, in all other species 
of property, his affiraiation is not worthy of 
attention, because the iffipost which is thus 
levied upon him is not in fact Zakat, f but 
rather a contribution exacted as a return for 
the protection he receives, and which is re- 
quisite for the safeguard of whatever he may 
possess ; it is therefore proper to take from 
him the impost usually levied upon aliens, 
except where he declares, as aoov^, ^ith 
respect to his female slaves, that they are his 
Am- Walids, which declaration must be at- 
tended to and credited ; because, if an alien 
were to declare, concerning any other per- 
sons who accompany him, that “ they are his 
children," his declaration is approved ; and 
so, in like manner, with respect to his female 
slaves, as tbS rights of the Am-Walid are 
derived from the establishment of the child’s 
descent, and consequently the female slaves 
do not appear to be transferable property ; 
and nothing but transferable property is an 
object of taxation. 

Proportion levied upon merchandize . — 
Feom a Mussulman is taken the fourth of 
the tithe of his property ; and from a Zimmee 
the half of the tithe ; and from an alien the 
tithe ; Omar having instructed his collectors 
to this eft'ect. 

Zakat to be levied on the property of aliens, 
to the value of fifty Dirms, or upwards . — If 
an alien should come before the collector with 
property to the amount only of fifty Dirms, 
nothing whatsoever is to be exacted of him, 
except where aliens exact contribution upon 
an equally small property of Mussulmans ; 
in which case a similar impost must be laid 
upon this amount, the prope rty of an alien, 
because what is taken from aliens is merely 
in the way of reciprocity ; contrary to the 
case of Mussulmans or Zimmees7 as what is 
levied upon them is in fact Zakat, either 
single or twofold, whence it is indispensable 
that the property with them amount to a 
Msab. — This is the doctrine of the Jama 
Sagheer. In the Mabsoot, under the title 
Zakat, it is written that if the property of 
an alien should be small (that is, short of a 
Nisab), nothing whatever is to be exacted of 
him, let the custom of aliens, in this respect, 
be what it may, because a proportion of pro- 
perty not amounting to Ni.-ab is invariably 
to be considered as Afoo, or exempt; and 
also, because a trifie of this fort is not sup- 


♦ Slaves who have bom children to him. 
t Because, as being an act of piety, an 
infidel is held to be incapable of paying 
Zakat ; whefbfore it cannot be considered in 
that sense, although it be exacted under that 
denomination. 
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Kosed to stand in need of the State's proteo- 
ion, as trayellers must neoessarily carry 
veith them small sums for the purpose of 
jxji^nses, and robbers do not paj any atten- 
ion to such trifles, not considering them ob- 
ects of their pursuit. 

Fri^ortion to he levied upon the property 
f aliens , — Ip an alien come before the col- 
3ctor with two hundred Dirms, and it be 
ncertain what tan foreigners levy upon a 
(imilar property of Musstunians, in this case 
"the is to be tahen and if it be known that 
reign states exact only a twentieth or a 
brtieth, a similar proportion is to be taken ; 
ut if it be known that they take the whole, 
^et the Mussulman collector must not act 
iccordingly, because this is an act of rapine, 
ind if it be known that they take nothing of 
he Mussulmans, it is then proper that no- 
hing be taken from them, in order that the 
dussulraan merohante, travelling into foreign 
ountries, may remain free of impost ; and 
ilso, because where foreign states observe 
/indness towards Mussulmans, and exact 
nothing of them, it is requisite^that nothing 
3 exacted of them in return, as it behoves 
he Mussulmans to preserve a character of 
benevolence towards all men. 

Must not he exacted repeatedly , — If an 
'dien come before the collector, and the 
atter exact the tithe of him, and he should 
Igain pass near the station of the collector, 
""'et nothing more is to be exacted till the 
. ompletion of the Hawlan-Hawl, because, it 
he tithe were to be repeatedly levied within 
he year, the property would be annihilated, 
^nd the impost is laid for the purpose of 
Protecting the property ; moreover, the pro- 
jection which is first granted continues until 
he beginning of a new year, when the Aman, 
}r protection, commences de novo, because it 
,8 not permitted to an alien to remain in a 
Mussulman territory beyond' the space of a 
year. Sut the tax may be again demanded 
)f him at the e:jgpiration of the second year, 
.8 this does not tend to annihilate his pro- 
perty. — What is here advanced proceeds upon 
\ suppositi^ that the alien has not returned 
'nto his own country within the period of 
die year, after his payment of the tithe, as 
aforesaid ; but if he should return thither, it is 
■;o be again exacted of him upon his re-enter- 
hig the Mussulman territory, even though he 
vere to go there on the very day of payment, 
|nd to come again into the Mussulman terri- 
tory on the same day, because every time he 
hus returns into the Mussulman territory, 

. 3 returns under the virtue of a new proteo- 
ion ; moreover, the repetition of exactiqn 
pon his return cannot be considered as tend- 
ng to annihilate his property, since on every 
/etum he is supposed to acoutre a profit. 

Zakat-tithe to he levied on wine , — If a 
Zimmee. or infidel subject, pass the station 
of a collector with wine and pork, the col- 
lector is to levy a tithe upon the former arti- 
cle, but not upon the latter. 4By levying a 
ifhe upon the wine, is to be understood (not 
apon tne actual article, but) upon the esti- 


mated value of the aitiole. The distmctiQU 
here made between wine and pork, is taken 
from the Zahir-Kawayet. — Shafei says, that 
nothing whatever should be levied on either 
pork or wine, neither being legally subjects of 
estimation. ZifPer, on the other hand, argues 
that it should be levied equally upon both, 
as both do equally constitute property among 
Zimmees. Aboo Yoosaf also says that the 
tax should be levied upon both, provided that 
they be found together upon the Zimmee ; 
but possibly he is nere to oe understood as 
m^ing the pork an appendage to the wine, 
whence it is that he adds “ if the Zimmee 
were to come before the collector with either 
wine or pork, singly, the tenth would be 
levied on the former but not upon the 
latter.'* — The reasons upon which the Zahir 
Rawayet proceeds, in this case, are twofold ; 
First, the estimated value of a thing which 
falls under the description of Zooatal-Keem 
stands as the identical thing itself, and pork 
is of this class ; whereas the value of an 
article belonging to the class of Zooatal-Imfal 
del's not stand in place of the identical 
articles, and wine is of this description ; 
Secondly, the right of exacting the tenth is 
vested in the collector in consequence of the 
protection afforded by the state ; and a Mus- 
sulman hp a right to take measures for the 
preservation of his wine, for the purpose of 
making vinegar of the same, whence it is 
also lawful for him to protect the wine of a 
Zimmee ; whereas he is not permitted to take 
any of his pork, insomuch that if a Zimmee, 
being possessed of pork, were to be converted 
to the faith, it would be incumbent on him 
to destroy it or throw it away ; and a Mus- 
sulman not being allowed to take care of his 
own pork, it follows that he is not competent 
to the protection of the pork of others ; and 
hence the state not being considered as 
affording protection to the pork of a Zimmee, 
no tax can be levied upon it. 

a boy or a woman of the Toghleb tribe 
pass the station of a collector, with property, 
nothing is to be taken from the former, but 
he must exact from the latter the usual pro- 
portion of persons of that tribe, according to 
what is said concerning the Zakat of cattle. 

• If a person come to the collector with 
one hundred Dirms, declaring that he has 
another hundred at home, and that the Haw- 
lan-Hawl has elapsed, yet the collector is not 
at liberty to take Zakat either upon those 
hundred or upon the other ; because the one 
does not come under his protection, and the 
other is short of a Nisab. 

No Zakat to he levied on Bazat or MozatU 
hat property, — Ip a person come to the col- 
lector with two hundred Dirms, which are 
with him as ^ Bazat, the collector must not 
impose any Zakat upon it.— because this per- 
son is not empowered by tne actual propri^r 
TO pay Zakat : and so alfc, if that proper^ 
were m his hands in the way of Mozaribat.'H 
This is the doctrine of the two disciples; 
and Haneefa has also sdbjpribed to it ; and 
the reason noon wlibh C n founded is that 
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tli0 Mosatib i$ naitlier the custnal tjroprietor, 
nor the representative of the proprietor, with 
m^ot to the payment of Zakat : wherefore 
Zaiat is not to be reqtdxed, except where the 
Moaarib, by the nature of the contract, de- 
rives such a proportion of profit from the 
capital stock entrusted to him as amounts 
to a Nisab ; in which case a proportionable 
Zakat must be levied, as he is the actual pro- 
prietor of such proportion. 

Mazoon slaves subject to it , — Ir a Mazoon 
slave, not indebted to any person, come be- 
fore the collector with two hundred Dirms, 
the Zakat must be levied.— Aboo Yoosaf says, 
that it is not known whether Haneefa ever 
retracted this opinion, and delivered another 
(that the collector should not leyy Zakat upon 
a Mazoon) or not ; but from his subscribing 
to the opinion , of the two disciples in the 
preceding case (to wit, t^t no Zakat is to be 
levied upon a Mozarib), it may be presumed 
that he has also agreed that none is to be 
levied upon a Mazoon, as he is not the pro- 
prietor, out his master, the former having 
only a power of transaction, with respect ^to 
the property in question, so that he stands in j 
the same predicament with a Mozarib.— 
Some have said, that between a Mazoon and 
a Mozarib there is this difference, that the 
former transacts with the property on his 
own account, and hence is subject to its obli- 
gations ; for, as he cannot have recourse to 
his master, but may be sold, in order to the 
fulfilment of such of its obligations as he is 
legally liable to, it follows that he does stand 
in need of protection for it upon his own 
account : contrary to a Mozarib, for he man- 
ages the Mozaribat stock in the manner of 
an a^ent, and hence whatever may attach to 
him in the obligations thereof he takes again 
from the proprietor, wherefore the owner of 
the property is the person who requires pro- 
tection for it : and there thus appearing an 
essential^ difference between a Mazoon and 
a Mozarib, no inference can be drawn <of 
Haneefa's opinion respecting the former, from 
what he has conceded concerning the latter. 

Unless accompanied hv their owners, — It 
is to be observed that if the master of the 
Mazoon accompany him, the collector must 
teke the Zakat (not from the Mazoon, but). 
from the master, he being the actual pro- 
prietor ; the Zakat, therefore, is to be taken 
from hira, except where it appears that the 
slave 18 indebted to such an amount as com- 
prehends the property in question; in which 
case no Zakat whatever can be required of 
the master, since (according to Haneefa) the 
master, in this circumstance has, in fact, no 
aotuw property in the Mazoon’ s hands ; — 
and (according to the two disciples) the right 
of another is connected with J;he property, 
namely, the debt— and consequently no Zakat 
18 due upon It, they holding tlmt debt upom 
a property forbids t^e exactio^f Zakat. ^ 
a merchant, being in a country where the 
Schwmahoks prevail, go to a collector of the 
^smati^, and fcere.pay the Zakat upon 
#18 property, ana affcerwnrds come before a 


collector of the Orthodox, the latter may 
again exact Zakat of him, because, in going 
before a collector of the Sohismaticks, and 
there paying Zakat, he was in fault o 


CHAPTER y. 

OF MINES AND TEEASTIRES. 

Bistinction 8 ,--TEERE are three^legal terms 
which particularly belong to these subjects, 
and which are en^loyed for the use of dis- 
tinction ; Madin, Kanz, and Rikaz : by Madin 
is understood the place in which the ore or 
metal is naturally produced ; by Kapz, ^ea- 
sure, or other property, buned in the ground;* 
and Rikaz applies equally to either, to Madin 
literally, and to Kanz metaphorically. 

Mines subject to a Zakat of qne-mh.—lis^ 
there bo discovered, in Kherajee or Asbooree 
lands (that i^ ^ l^ds- -subject to tithe or 
tribute), a mine of gold, silver, ironTIeadTor 
copper, if is subject to a Zakat of one-fifth, 
according to bur doctors ; and this Zakat is 
termed Kahms.* — Shafei has asserted that 
nothing whatever is due upon amine, because 
finder indifferently, and 
IS therefore the same as game ; but yet, if 
the metal be produced from the mine, it is 
subject to Zakat independent of Hawlan- 
Hawl, that having been constituted as a con- 
dition of Zakat merely to afford time for in- 
crease, whereas here the identical subject 
itself (the metal) is increase of property : 
wherefore the lapse of Hawlan-Hawl is not in 
this instance req^uired. The arguments of 
our doctors, on this subject, are twofold 
IiEST, the ordinance of the prophet, who 
directed that upon Rikaz there should be 
imposed a filth ; and the ^ term Rikaz applies 
to mines, as was already demonstrated; — • 
Secondly, the mine, as being discovered in* 
tithe or tribute lands, must at one period have 
been the property of the infidels, and after- 
wards have fallen into possession of the Mus- 
sulmans by conquest, wherefore the whole 
taUs under the description of Ghfineemat, or 
plunder ; and one-fifth is due upon plunder : 
—contrary to the case of game, the property 
in which cannot be traced to any antecedent 
proprietor. 

^ Objection.— If the mine be thus resolved 
into plunder, it should follow that, as such, 
the product of it is the common property of 
all the warriors. 

Reply. — The property of the warriors is 


. ^ common practice in all parts of 

Asia. Treasures are hidden in the ground 
on the commencement of a war, or other 
Roubles ; and it frequently happens that, the 
depositors perishing, the treasure remains 
concealed, perhaps, for manV years, till it be 
discovered by accident, and at a time when 
no l^al olainiant can be foimd. 

lajefe&the^* 
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.tablislied in the mine oonstrnotiyely, in 
rtne of the establishment of their prope^ 
. the surface of the territory ; but the dis- 
v^rer of the mine is the actual acquirer of 
; wherefore the property of the warriors is 
tablish^ in one-nfth, their right being only 
instructive ; and that of the discoverer is 
tablished in the remaining four-iifths, as 
3 right is actual ; whence it is that those 
ur-hfths are reserved to him. 

Case of a mine within a houses — If a person 
icover a^ine within the prmncts of his 
m habitation, notliing is due upon it, ac- 
ffdiug to Haneefa. The two disciples hold 
at a fifth is due upon that also, in con- 
•mity to the traditionary ordinance already 
o^d,* because that applies equally to the 
resent case. Haneefa argues upon this, that 
mine is a constituent part ot the land in 
ich it lies, as being supposed to have been 
riginally created with it, and nothing being 
e upon the ground generally, it follows 
jat nothing is due upon any particular por- 
3n of it (such as the mine, for instance), 
3cause a part does not differ frqpi the whcde : 
intrary to the case of a Kanz, which is no 
mstitutent part of the soil, as not having 
len originally created with it, but deposited 
bere by some person. 

Or in lands which are private property . — 

“ the said mine be discovered^ not actually 
, the house of the finder, but in lands, sub- 
t either to the tribute or tithe, which are 
^ own especial and exclusive property, iff 
y*8 case there are two opinions recorded of 
janeefa’s doctrine ; one, that no Zakat what- 
"er is due, any more than if the mine had 
en discovered within the house of the 
pder ; another, that a fifth is due upon it : 
e former of these opinions is mentioned in 
e Mabsoot, and the latter in the Jama Sag- 
3er : and the principle upon which the latter 
linion proceeds is, that between a house and 
nds tHere is a manifest distinction, because 
le ground on which a house stands is not 
.pposed to be •any way productive of the 
uits of the earth (whence it is that no tax 
, any kind is levied upon it, insomuch that, 
a date- tree were by aci ident to grow within 
dwelling, and to produce fruit, yet nothing 
due upon the fruit), whereas lands, ou the 
uptrary, as being productive, are not thus 
;empted from tithe and tribute, and con- 
^ ^uently a fifth is due upon all mines which 
le found in them. 

And of buried treasures, — If a person find 
;.E.anz, or deposit, of buried treasure, a 
^th is due upon it, according to the opinions 
aU the doctors, in conformity to the tradi- 
►nary ordinance already quoted, the e^res- 
:in there used [Rikaz] applying to Kanz. 
is to ^ observed, however, that if the 
sas^e in question be coId, bearing the im- 
•esslon of Mussulman money (such as the 
^ords of the Creed*), the Kanz stands as 


Meaning the Kulma, or Mussulman Con- 
tssion of faith, “ There is no God, but one 
od, and Mohammed is the prophet of God.'’ 


a Lookta, or trove-propei^, the laws wm- 
oeming which are explained elsewhere:-— 
yet, if it bear the impression of infidel coin*- 
age (such as the im^e of a saint or idol), 
a fifth is due upon it in all oases,— that is 
to say, whether a person may have found 
the same in his own grounds, or in those 
of another, or in common lands which are 
not the property of any person; and the 
fifth is thus due upon the authority of the 
traditionary ordinance to which we have just 
referred. — It is here proper to remark, that 
if the treasure be found in common land, 
four-fifths of it appertain to the finder, as 
having recovered it, because the other war- 
riors had no information concerning it, and 
of course no share in the disoovei^ j and con- 
sequently he has an exclusive right to it ; — 
and the same rule obtains if it be found in 
appropriated land, whether such be his own 
property, or belonging to another (according 
to Aboo Yoosaf), because the claim is estab- 
lished in virtue of salvage, or recovery, and 
the treasure has been recovered by the finder. 
— Jlohammed and Haneefa maintain, on the 
contrary, that the treasure is the property of 
him upon whom the Imam had bestowed the 
lands, originally, at the period of subjuga- 
tion, who is termed the Mokhuttut4e- 
hoo, or first grantee, upon the principle that 
whoever^ has the first exclusive property 
in a soil is the true proprietor of whatsoever 
may be contained in it. although he should 
not have obtained visible possession thereof, 
—the same as where a person catche s a fish 
with a pearl in its maw, in which case he 
becomes the proprietor of the pearl, although 
he has not actually laid his hands upon it, 
nor knows of its being in the fish’s telly. • 
And it is further to be observed, that if the 
first grantee should have sold his lands, yet 
he does not forfeit his right to any Kanz, or 
buried treasure, which maybe afterwards dis- 
covered there, as that does not form a part 
oftthe soil, like mines, which, as being a oon- 
stitutent portion of it, upon a transfer by 
sale become the property of the purchaser. 
And if the first grantee be unknown, in this 
case, according to the opinion of the learned, 
the four-fifths go to him who was the first 
known proprietor from the period of the 
establishment of the Mussulman faith, that 
is to say, him beyond whom no antecedent 
proprietor can be discovered. — And if the 
treasure should consist of coin, the impres- 
sion of which is so far eflPaced as to render it 
doubtful whether it be infidel or Mussulman 


* This is a case of some curiosity, and 
affords an instance (among a multitude of 
others) of points of law adduced in elucida- 
tion of passages to which they do not appear 
\p have an immediate reference.— From the 
above it appears, that if % man were to catch 
a fish with a jewel in its belly, and were 
sell the fish (not knowing what it contained), 
he would have a rifekt to recover the jewel k 
the purchaser. m*. ’ t 

t 
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money, in tWs case (according to tlie Zahir- 
E-awayet) it is to be considered as of the former 
class: some, however, have observed that, 
in modern times, it is held as Mussulman 
coinage. 

Of mines or buried treasure found in a 
foreign country. — If a Mussulman go under 
protection into a foreign country^ and there 
nnd a Rikaz within the house of an infidel, 
whether it be a Madin or a Kanz, let him 
deliver the same up to the proprietor, in 
order that treachery and breach of faith may 
not be induced ; because whatsoever is in that 
country belongs of riglit to the people of it : 
but if ne were to find tlic Rikaz in the open 
country or desert, it belongs to him, no per- 
son having any exclusive right in it so 
as to make his appropriation of it an act of 
treachery : and here the fifth would not be 
due ; as treasure, thus found, does not bear 
the construction of plunder, the person who 
finds it standing as a thief, and not as a 
warrior. 

Frecious stones not subject to impost. — No 
fifth is due upon turciuoises, such as ?re 
found in mountainous ])laces ; because a tur- 
quise is a stone ; and tlie prophet has said, 

Upon stones there shall ho no Kitams.” 

Quicksilcer subject to impost of a fifths 
but not pearls or amber. — Upon quicksilver 
there is due a fifth, according to Haneefa, in his 
last opinion recorded upon this subject : c<'n- 
trary to tlie opinion of Aboo Yoosaf. -Upon 
pearls and amber there is no filth due, ac- 
cordinjg to Haneefa and Mohammed. — Aboo 
Yoosai maintains that upon those, as well 
as upon all gems procured from the sea, there 
is a fifth ; because Omar used to levy a 
fifth upon ambeu’. — Haneefa and Mohammed 
argue, that the depths of the sea do not 
come under the description of parts subju- 
gated by conquest ; and hence any thing 
procured themee cannot be defined plunder, 
although it should consist of gold or silver ; 
and the case of Omar levying a fifth upon 
amber existed only where that article was 
cast up by the sea upon the shores ; and 
here also they coincide that the fifth may be 
levied. 

If a person find, in common ground, a 
deposit of chattel property, such as vessels 
or cloths, the same is the property of the 
finder ; and there is a fifth due upon it, be- 
cause this comes under the description of 
plunder, the same as gold or silver. 


CHAPTER VI. 

OF ZAK^T UPON THE FRUITS OF THE EARTH. 

A ^he du^ upon the product of lands 
watered by natural yneans.-^-UPOH everjl 
thing produced from the ground there is due 
CL* tenth, or tithe, which is termed Ashar ; 
whether the soil be watqi’ed by the annual 
overflow of great civeire (such as the Oxus 
%nd Shy boon), or oy peri'ddical rains ; except- 


ing the articles of wood, bamb « ^ ■. i.Tasff, 
which are not subject to tithe.— i ins is accord- 
ing to Haneefa. The two disciples say that 
tithe is not due except upon such things as 
are permanently productive,* which are sub- 
ject thereto, provided the product amount to 
five W usks, or sixty Saas ; and they further 
hold that herbs are not subj ect to tithe . From 
this it appears that the diflerence of opinion 
between Haneefa and tho-two disciples exists 
with respect to two points in pa^^ticular ; — 
First, the specification of the quantity as a 
condition ; Secondly, that of permanency in 
the subject. The argument of the two disci- 
ples, with respect to the former of these, is 
twofold : — First, the prophet has ordained 
that there should be no Zakat on less ^han 
five Wusks : Secondly, tithe bein^ as alms, 
to render it obligatory it is requisite that 
some Nisab be ascertained and established, 
so as to confine the contribution to the rich. — 
The argument of Haneefa is that the pro- 
phet ordained that an Ashar should be held 
due upon every thing produced from the 
ground, whiyh ordinance is general in its 
application, and without any specification of 
quantity ; and, with respect to the ordinance 
quoted by the two disciples, it is to be taken 
as applying solely to articles of commerce ; 
that is to say, that “ there is a Zakat upon 
those articles, as merchandise, where the 
quantity amounts to five Wusics because, 
in the time of the prophet, fruits were sold 
by the Wusk, and the value of a Wusk was 
estimated at forty Firms, so that the value 
of five Wusks was two hundred Firms, the 
amount of a Nisab in estimated property : — 
and, with respect to their second argument, 
the obligation to tithe upon the fruits of the 
earth is connected with what it yields only, 
without respect to the proprietor (whence 
it is that a tithe is due upon the product of 
Wokf-lands), how, therefore, should^ any re-* 
gard be had to the description of the pro-* 

e -ietor as being rich ? And hf^nce also it is that 
awlan-Hawl is not requisite in the present 
case, that, having been established lor the 
purpose of ascertaining increase,; and the 
fruit of the earth does itself come under this 
description. — The argument of the two disci- 
ples, with respect to the second point is, that 
the prophet has ordained that, “ upon vege- 
tables (that is, herbs) no alms are due ; ” 
and by alms is here to be understood tithes ; 
as Zakat is not forbidden here, since it is due 

f rovided the property amount to a Nisab. — 
n reply to these observations, the arguments 
of Haneefa are twofold ; — First, the tradi- 
tion before quoted ; — and, with respect to the 
ordinance adduced by the two disciples, it is 
to be observed, that by the term Sadka 
[alms] there mentioned, is to be understood 
such alms as are taken by the collector, but 
not that contribution which falls under the 
denomination of Ashar ; and in this Haneefa 
also agrees, that the collector is not to take 


Such as fruit-trees. 
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ithe from those articles ;—SECOTn)LT| articles 
product are olteii cultivated which are 
lot of a permanent nature, such as melons 
cucumbers ; and these are the increase 
t the earth : and the cause of obligation to 
he payment of Zakat upon land is increase ; 
’■hence it is that the land is subject to tri- 
lute, and therefore tithe is also due : but, 
dth respect to the articles of wood, bam- 
toos, ancl grass, tl^s ground is not tilled or 
irepared for the cultivation of them ; nay, 
is usual to clear them away yet, if a 
lerson were to till the ground with a view 
3 the culture of such articles, his laud 
muld beksubject to tithe. 

And an half tithe upon the product of 
watered by artificial meiDis. — Land 
’atered by means of buckets, or machinery, or 
,atering"camels, are subject to half tithe,* — 
ccording to llaneefa ana the two disciples : 
—the latter, however, coincide in this, under 
he restriction, conditional, that the lu’oduct 
e of a permanent nature, and that the 
uantity of product amount to live Wiisks ; 
diereas Haneefa does not spt^nfy any such 
audition. — The reason wliy such lands are 
lade subject to half tithe only is, that the 
xpense of tillage greatly exceeds that of 
anda watered by rains, or by the periodical 
verhow of great rivers. 

Jiule respecting lands which partake of 
descriptions. — With respect to lands 
/atered a part of the year by rivers and a 
art by labour, in regulating their propoi*- 
Jon of impost, regard, is to be had to the 
'".eater portion of the year ; that is to- say, 

. the land be such as is watered by rivers 
>r the greater part of tlie year, the impost 
' a tithe ; but, if it be watered lor the 
Veater part of the year by labour, it is only 
,alf tithe, or a twentieth. 

Aboo Yoosaf has said that, upon every 
,rticle the amount of which is not estimated 
y Wusks (such as saffron and cotton), tithe 
due, provide(^its value be equal to that of 
,ve Wusks of an article of the lowest value 
> estimable (such as millet in the present 
’nies) ; bkcause articles, the quantity of 
hich the law does not hold to be estimable 
y Wusks, can have their Nisab ascertained 
ily by estimation of the value ; as is the 
ase with articles of merchandize. — Moham- 
ad, on the other hand, alleges that tithe 
due upon those articles, provided their 
Quantity amount to the number five of the 
igliest standard of ascertainment of quan- 
.ty with respect to each ; for instance, cot- 
n is weighed by Mans and Uamls, each 
Ami containing three Mans ; a Nisab of 
tton therefore consists of five Hamls ; 
,ffron, on the other hand, is weighed by 
inns, Astars, Rutls, and Mans; and the 
tier being the greatest of these, a Nisab of 
iffron, consequently, consists of five Mans 
'eight. — The reason upon which Mohammed 
|oceeds herein is, that the Wusk is con- 
ituted the standard of estimsition of Nisab 


To wit, a twentieth of the whole product 


ly 

in grain, &o. only on account of its being 
the largest standard by which their quan- 
tities can be ascertained; and the same 
principle operates with respect to all other 
articles. 

A tithe due upon honey Tithe is due 
upon honey where it is collected in tithe- 
lands. Shafei maintains that nothing is due 
upon honey, because that is an animal pro- 
duction, the same as silk, which being tithe- 
free, honey is so likewise. — The arguments 
of our doctors are twofold : First, the pro- 
phet ordained that honey should be subject 
to tithe ; Secondly, bees collect their honey 
from blossoms and fruits, which articles 
being subject to tithe, it follows that honey, 
which is extracted from those, muib be so 
likewise : contrary to the case of silk worms, 
because those feed upon leaves of trees, 
which are not subject to tithe, llaneefa 
holds tithe to be due upon honey, 'B'h'ether 
the quantity be great or small ; ne not re- 
garding Nisab as essential in this article. — 
Aboo Yoosaf has reported it as an opinion 
o^ Haneefa, that the Nisab of honey is to 
be ascertained by estimate, according to his 
general tenet upon the subject, of Zakat ; 
and he further says, that nothing is due upon 
honey, unless the quantity amount to ten 
Kirbs (a Kirb being fifty Mans), because 
this was the rule by which the tribe of Syara 
paid tithe bn their honey to the prophet. 
Again, it is relat(*d as an opinion of Aboo 
Yoosaf, that a Nisab of honey consists of 
five Mans. According to Mohammed the 
Nisab in honey is five Sirks (a Sirk con- 
taining thirty-six Rutls), because the Sirk 
is the largest standard of quantity in honey, 
as the Wubk is in grain. And the same of 
sugar-cane ; that is to say, according to Mo- 
hammed, tithe is due upon sugar-cane where 
the quantity of sugar produced from it 
amounts to five Sirks. 

And upon wild honey and fruits : — Honet 
a»d fruits, collected in the wilderness, are 
subjects of tithe. This is the doctrine of the 
Zahir-Rawayet.— it is related as an opinion 
of Aboo Yoosaf, that nothing whatever is 
due upon such articles, because the occasion 
of obligation to Zakat is the land being of a 
productive nature, which is not the casein 
this instance. — The principle upon which the 
Zahir-Rawayet proceeds herein is, that all 
that is required to constitute land being pro- 
ductive, is the circumstance of its affording 
produce of any sort ; and produce does ap- 
pear in the articles above mentioned. 

And upon all the product of tithe lands^ 
indiscriminately .—Tithe is due upon all the 
produce of tithe-lands indiscriminately ; mor 
IS any deduction to be made on account of 
the expense of men or cattle employed in 
tilling those lands, because the prophet has 
^rdained th^ dues should be different in 
proportion to the differea.ee of expense, and 
also that lands watered by rain shall be suk- 
iect to tithe, and those watered by labour t<? 
half-tithe ; wherefore t^ deduction of ex- 
pense is needless. ^ ^ 
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And double tithe upon those lands when 
held by Toglehee8,—'\ivo^ tithe lands, pos- 
sessed oy persons of the Togleb tribe, a two- 
fold Ashar, or fifth, must be levied ; and in 
this all the doctors agree.— It is recorded, 
however, as an opinion of Mohammed, that 
upon tithe lands which may have been pur- 
chased by a Toglibec of a Mussulman, a 
single tithe only should be levied ; he hold- 
ing that the imposition upon lands does not 
Bulfer any alteration in consequence of a 
transition of the property. 

Cases of transition of property in land 
subject to double tithe.— h a Zimmee, or in- 
fidel subject, purchase land of a Toglibee, 
from which double tithe had used to be col- 
lected, the Zimmee must also pay double 
tithe upon it. In this all our doctors coin- 
cide, because it is lawful to require twice as 
much of a Zimmee as of a Mussulman,— 
whence it is that, if such an one were to 
come before the collector with merchandize, 
twice as much would be exacted of him as 
of a Mussulman. And the same rule obtains 
(that is to say, the same proportion of tithe 
continues to be imposed upon those lauds) 
where a Mussulman purciiases them of a 
Toglibee ; or where a Toglibec, being the 
proprietor, becomes a Mussulman. Haneefa 
tolas this opinion in all cases, whether the 
lands had originally belonged to a Toglibee, 
or the Toglibee had purchased them of a 
Mussulman, — for in either case the rule of 
double impost continues, with respect to 
them, where they are nurchascid by a Mussul- 
man,— because ho holds double impost upon 
those lands to have been already irreversibly 
established,* and, consequently, that this 
incumbrance on the lands devolves to the 
Mussulman purchaser along with the pro- 
perty, in the same maimer as obtains in the 
case of a sale of tribute-lands. Aboo Yoosaf 
maintains that, in the case here recited, a 
single tithe only is to be collected from the 
Mussulman proprietor; nor will the lands, 
whilst in his possession, be subject to any 
further impost, since the only principle upon 
which douDle tithe had been exacted of the 
Toglibee was the infidelity of the proprietor; 
and this, upon the devolving of the property 
to a Mussulman, is done away. Aboo Yoosaf, 
in the Kadooree, has further said that (ac- 
cording to the Kawayet-Sahech) the opinion 
of Mohammed is the same as that here re- 
cited. Our author, however, remarks that 
it is most certain tnat Mohammed coincides 
entirely with Haneefa in his general princi- 
ple, that the impost upon the land continues 
as before ; W ne [Mohammed] carries this 
still farther ; for, as where a Mussulman pur- 
chases lands, subject to double impost, of a 
Toglibee, the same continues ypon him, so, 
if a Toglibee were to purchase lands of a 
Mussulman, subject onfy to sygle impostJ 


• * By original compacts between the Mus- 
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he win not have to pay any more than thff^ 
said single impost, since a change in the 
property makes no alteration with respect to i 
those rules to which the lands are subjects 
Land devolving from a Mussulman to a 
Zimmee becomes subject to tribute . — Ir a , 
Mussulman sell his lands to a Christian, who 
is a Zimmee and not a Toglibee, and the 
Christian aforesaid have seizin of those lands, , 
Haneefa holds that tribuiie is to be coUected 1 
from the same, the payment of tribute being ' 
a consequence of infidelity. According to 
Aboo Yoosaf, the double tithe collected there- 
from is to be expended upon the objects of 
the expenditure of tribute, which is a mode , 
of adjustment easier than that of thus ex- ; 
changing tithe for tribute. Mohammed Mds I 
that the lands remain subject to tithe as : 
before ; and he moreover maintains that the 
tithe, collected from those lands, is to be ap- 
plied to the purposes of Zakat.— It is to be 
observed that, if a Mussulman were to take ■ 
those lands of a Christian in right of Shafia,* ! 
or if the property in them were to revert to ‘ 
the seller, being a Mussulman, on account of 
the sale having been invalid, in either case 
the lands remain subject to tithe, as before ; 
in the first instance, because the Mussulman, 
as 8hafee,t must effect his purpose (of ob- 
taining the lands in right of Shaffa) by 
means of a contract of sale with the proprie- 
tor, wherefore the transaction here, in fact, 
amounts to his purchasing the lands ; and, 
in the second instance, because, by the pro- 
perty in the land reverting to the Mussul- 
man proprietor, on account of an invalidity 
in the sale, the case remains the same as if 
no transfer by sale had ever been made ; 
moreover the Mussulman's right is in no re- 
spect affected by such invalidity, since it is 
proper that that transaction be altogether 
disregardt'd ; w^hence the case remains the . 
same as if no sale had ever taken plafie ; and 
for all these reasons the land will continue 
subject to tithe as before. • 

Case of a Mussulman. — If a Mussulman 
convert the ground of his habitation into a 
garden, the same having been his original 
property (that is to say, he being the first 
grantee), he owes tithe upon it where he 
waters it with tithe-water, or tribute where 
he waters it with tribute-water, because this 
land is not, in its original description, either 
tithe-land or tribute-land, and in such ground 
the mode of watering is the standard of the 
expense of cultivation. 

Case of a Majoos, — A MAJOOst does not 
owe either tithe or tribute for his habitation, 
because Omar exempted dwellings from all 
impost. But, if the^Majoos were to convert 
the ground of his habitation into a garden, 


* Neighbourhood, 'or conjunction of pro- 
perty, which gives a right of pre-emption. 

t The person in whom the right of pre- 
emption lies.c 
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ke owes tribute upon the same, although he 
should water it with tithe- water, as he cannot 
lie under any obligation to pay tithe, because 
tha^; bears the sense of an oblation and act of 
piety, of which an infidel is held to be incap- 
able; he is appointed, therefore, to pay tri- 
bute, which is conformable to his situation, 
as being a sort of infiietion. Our author re- 
marks that analogy (from the opinion of the 
two disciples), would suggest that the Majoos 
owes tithe ^here the laud is cultivated with 
tithe-water ; single tithe, according to Mo- 
hammed; and double, according to Aboo 
Yoosaf : — the reasons for this have been re- 
lated before. 

Definition of tithe-water and of trihute- 
wahr.- ‘-Katn-wateh, and the water of wells 
and fountains, and of lakes which are not 
under the particular authority of any indivi- 
dual, is what is teriped tithe-water ; and the 
water of the artificial canals and aqueducts, 
constructed by the kings of Ajim (such as 
the river of lezdejird), is tribute- water. 

The river of Ivharzim, called the Jyhoon 
[Oxus] is tithe-water, accordiT\g to Moham- 
med ; and so likewise is the Shyhoon, and 
also the Dijlet [Tigris] and the Firat [Euph- 
rates], because those rivers are not under the 
authority of any person whatever, nor is any 
one entitled to an exclusive privilege with 
respect to them, wherelore they are the same 
as the open sea. Aboo Yoosaf considers the 
waters of all those rivers as tribute-water, 
because bridges of boats are occasionalljr 
thrown over them, which is an act of seizin, 
evincing that those who do so are the guar- 
dians of the stream ; and hence the water of 
those rivers must necessarily be deemed 
tribute-water. 

Impost upton land the property of Toijlih 
women or infants . — The lands of infants or 
women of the Toglib tribe are subject to the 
same laws as those of the men of that tribe ; 
that is to say, upon their tithe-lands is im- 
posed double ti|he, and upon their tribute- 
lands single tribute ; because peace was made 
with them on the terms of double contribu- 
tion to purposes of charity, but not to the 
service of the state : moreover, the lands of 
Mussulman infants or women are subject to 
a single tithe, and therefore the same is to 
be levied twofold upon the lands of Toglib 
women and children. 

Upon fountains of pitch or bitumen, or 
wells of sulphur, nothing is due where they 
are found in tithe-lands, because those pro- 
ductions do not come under the description of 
growing out of the earth [vegetables], but 
are rather the same as the water of fountains, 
which sprung out of its bosom, and are not 
subject to any impost. The proprietor of 
such places, however, is subject to tribute 
where they exist in tribute-lands ; but this 
is to be understood only provided the con- 
tiguous soil be capable of cultivation, because 
the imposition of tribute depends upon the 
proprietor of the land being atie to cultivate 


CHAPTER VII. 

OF THE niSBHKSEMENT OF ZAKAT, AND OF 

THE PEE80N8 TO WHOSE TJSE IT IS TO BE 

APPLIED. 

Persons to whose use Zahat is to he applied, 
— The objects of the disbursement of Zakat 
are of eight different descriptions : Fibst, 
F akeersir -Secondly, J^skeen s ;*-Thikdly 
the isoll eotor of Zak at, (proviaed he be not a 
Ha8himeet7;~T6TfiiTnLY, Mokati bs. (upor 
whom Zakat is bestowed, in or(& to enable 
them, by fulfilling their contract of Kitabat, 
to procure their freedom); — Fifth ly^ debtor 
not possessed of property amounting \o 
Nisab SrxTUT.v/ Fffi Qola [m the 

service of 'God J] Seventhly, Ibnus Sa- 
beel, or ^avellcrs -and E i ghthly, Jlowle - 
f utal-kafIo ob.\> And those eight descriptions 
are tLc original obj ects of the eigjienditim) of 
Zakat, being particuTai’l ylipecified as such in 
the KoiiAN ; and there are, therefore, no other 
proper or legal objects of its application. 
With respect to the last, however [Mowle- 
futal-kaloob], the law has ceased to operate, 
since the time of the prophet, because he 
used to bestow Zakat upon them as a bribe 
or gratuity to prevent them from molesting 
the Mussulmans, and also to secure their 
occasional assistance ; but when God gave 
strengtli to the faith, and to its followers, 
and rendered the Mussulmans independant 
of such assistance, the occasion of bestowing 
tliis gratuity upon them no longer remained • 
and all the doctors unite in this opinion. 

Definition of the terms Fakeer and Af/s- 
the term Fakeers is to be under- 
stood persons possessed of property, the whole 
of which, however, amounts to somewhat less 
than a Nisab. By Miskeens is understoot 
persons who have no property whatever. Thic 
comment upon the terms Fakeer and Miskeer 
is recorded from Aboo Haneefa. Some, how- 
ever, hold the reverse description to be true. 

.Allowance to the collector , — The Imam ii 
to allow the officer employed in the collectioi 
of Zakat as much out of it as is in propor- 
tion to his labour : as much, therefore, is tc 
be allowed as may suffice for himself and hit 
assistants ; and his allowance is not fixed tc 
an eighth. Shafei argues that Zakat, being 
appropriated to eight different objects, be- 


* Fakeer and Miskeen both apply to per- 
sons in want ; the distinction between these 
two terms is fully explained in the definitioi 
of them a little lower down. 

t A descendant from the tribe of the pro- 
phet. 

t The meaning of this phrase is more par- 
ticularly described in another part of this 
chapter. 

^ 5 The trar^lator is not able to find any 
precise meaning for thisferm in the lexicons. 
By Kullub is understood an Asil Arbee, 
original Arabian of the desert, and it is pro- 
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comes thus divided into eipht equal lots, of 
which one is the ri^^ht of the collector, who 
is consequently entitled to an eijfhth of the 
whole. Our doctors argue that, asJ^jJ^at is, 
paid tg^the collector, not as alms, but m the 
maSner'bf tc~TEWSLrd for' service performed, 
it'^ldWS that the proportion paid him must 
he whatever may sufficje for that purpose ; 
and hence it is that the collector is entitled 
to pay himself out of the collections of Zakat, 
altnouj^i he should be rich.* 

Definition of other terms. the phrase 
Feear - lUkab, mentioned in the Koran 
(where it treats of the objects of expenditure 
of Zakat), is to be understood Mokatibs : this 
definition is taken from Seyid Ben Jeeroo. 
And by the term Gharumeeu, in the same 
passage, arc meant debtors : Shafei says that 
it means persons who have involved them- 
scilves in composing the diflbrences of others. 
By the phrase Fee tSabeel Oola, in the same 
passage, is to be understood (according to 
Aboo Foosaf) a person who, by poverty of 
estate, is incapacitated and cut oft* from 
taking a part in the wars of the faith ; that 
is, in the Jihad Farz. Mohammed, on the 
contrary, argues that the phrase here men- 
tioned applies to a person who, by poverty, 
is incapacitated from performiiif^ pilgrimage: 
the latter description, however, is necessarily 
implied and understood in the former ; 
whence the phrase in question may be said 
to apply to both. It is to be observed tliat 
(according to our doctors) no portion of Zakat 
is to be paid to such warriors as are in a state 
of afilucuce, none being objects of its appli- 
cation but those who are poor. 

By the term Ibnus Sabcel [travellers] is to 
be understood persons, in a strange nlace, 
having left their property at home, and who 
are consequently destitute of means of sup- 
port. 

The seven descriptions of persons here 
sneeified are the proper objects of the ap- 
plication of Zakat; and a proprietor (who 
chooses to disburse his Zakat himself, and 
not to pay it to the collector) is at liberty 
eicher to distribute it, in equal shares, among 
seven persons of those ditterent descriptions, 
or to pay the whole to one of them. — This is 
the opinion of our doctors. — Shafei has said 
that a proprietor is not at liberty himself to 
disburse the Zakat upon his own properly in 
any other way than bestowing a part upon 
three individuals of each several description. 
The arguments on both sides here turn on 
eome peculiarities in the Arabic language. 
Our doctors take their opinion from Amroo 
Bin Abbas. 

Zakat not to he bestowed upon Zimmees. 
—It is not lawful to bestow Zakat upon a 
Zimmee, or infidel subject, because the pro- 
phet directed Maa;j, saying, ^‘Take Zakat 

L 1 

^ * An objection and reply are here omitted, 
ft*. turn solely upon points of verbal 
criticism, and consequently dx) not admit of 
cui intelligible tran&latior.. 


from’the rich Mussulmans, and bestow it upoiP 
the poor Mussulmans.’’ — But although infidel . 
subjects are not entitled to share in Zakat, 
yet other alms may be bestowed upon them 
in the manner of Zadka, or almsgift. — Shafei 
says that they are prohibited from partaking 
of these also, as well as of Zakat : but our 
doctors ground their opinion on this point ’ 
upon a precept of the prophet, who has or- 
dained that alms should' oe bestowed upon 
persons of every religion indiscifiminately ; 
and our doctors also allege, that if it were 
not on account of the directions to Maaz, be- 
fore quoted, they should deem the bestowing 
of Zakat upon Zimmees to be legal. 

Cases ui fitch do not constitute a payment of 
Zakat. — If a person employ the Zak'at upon 
his property in the erection of a mosque, or 
the burial of the dead, yet his Zakat is not 
considered as being thereby discharged, be- 
cause, in the payment of Zakat, it is estab- 
lished as a principle that it shall be made 
over to the person or persons entitled to it ; ' 
and such delivery does not appear in this 
case. a 

If Zakat be employed in discharging the 
debts of a defunct, this is not considered as a 
payment oflfalTat, because delivery does not 
appear in this instance. 

If a person employ the Zakat upon his pro- 
perty in the purchase of a slave, for the pur- 
pose of granting him his freedom, this is not | 
a discharge ()f Zakat. Imam Malik main- ! 
tains that this act amounts to a due discharge ' 
of Zakat ; because he alleges that the phrase 
Feear-liikab, which occurs in the Koran, ap- 
plies to a slave thus bought und liberated : 
but our doctors argue that the emancipation 
of a slave amounts simply to a dereliction of 
property, and does not in any respect bear 
the construction of delivery or transfer of 
possession. 

Persons udio are not the proper objects of* 
its ajjplication. —I t is not lawlul to bestow 
any part of Zakat upon the rich, the prophet 
having declared that “ alms are not lawful 
to the wealthy.” — Shafei extends the use of 
Zakat to warriors, although thezr should be 
rich ; hut the precept here quoted is in proof 
against him. 

It is not lawful for an owner of property to 
pay the Zakat upon it to his father, grand- 
father, or great-grandfather ; nor to his 
son, grandson, or great-grandson; because 
the use of property between him and those 
persons is conjunct,— that is to say, each of 
those^ relatives is entitled to the use of the 
other’s property ; and hence transfer of pro- 
perty, in its full sense, does not exist in these i 
cases. . |l 

It is not lawful for a proprietor to pay the 
Zakat upon his property to his wife, because 
the use of property is common between the 
husband and wife, according to general cus- 
tom ; nor is it lawful for a wife to pay the 
Zakat upon her property to her husband 
(according tc Haneefa), for the same reason. 
The two disciples have said that it is lawful 
to give Zakat to the husband, because the 
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wife of Abd' -Oola-bin-Masaood asked the pro- 
het whether she should give Sadka to her 
ugband ?—to which he replied, — “ You have 
here two duties, one, that of Sadka, the 
other, that of RELATioNSHtP.'*— But to this 
our doctors reply, from Haneefa, that by the 
term Sadka, mentioned in this tradition, 
is to be understood the Sadka Nifl, or volun- 
tary alms. * 

It is not lawful tor a proprietor to bestow 
the Zakatbf his property upon his own Mo- 
katib, or Am Walid, or Modabbir, because 
in none of these cases is there a transfer of 
property, since that which falls to a slave 
becomes the property of liis master and a 
ma^erjias, in like manner, a superior right 
in tne propeity of his Mokatib, whence the 
master’s transfer of property to him cannot 
be established. 

* 1 T is not lawful for a proprietor to bestow 
the Zakat of his property upon his slave, 
whom he may have partially emancipated, 
(according to Haneefa) because such a slave 
is held by him to stand as a Mo]^atib : but the 
two disciples maintain that the bestowing of 
Zakat upon such a slave is legal, because 
they hold this slave to be a debtor to his 
master. t 

It is not lawful to bestow Zakat upon the 
slave of a rich man, because, if it be made 
oyer to the slave, it becomes the property of 
his master, and the master being rich, the 
d(‘livery of Zakat to him is illegal. And, iiJ 
like manner, it is illegal to bestow Zakat 
upon the child of a rich person, being an in- 
fant, since the child is supposed to be rich in 
the property of the father : contrary to the 
case of the child of a rich person, being an 
adult, who is poor, he not rxdng accounted 
rich in the property of liis fatlnu’, although 
his subsistence be a debt upon liis parents : 
•and also contrary to the case of the wife of a 
•rich petson, because she, if she be poer, is 
not aeconiited rich in the property of the 
husband, or in ^oportion to, or on account 
of, the subsistence she enjoys from him. 
r is not lawful to bestow any ])art of 
Zakat upompersons of the tribe of Hashim ; 
the prophet having said, “ 0, descendants of 
Hashim ! of a truth God hath rendered un- 
lawful to you the Giioosala [watt-r dirted by 
ablution of men, and also their Guikk [liftb,] 
and in lieu thereof he hath ordained to you 
a tilth of the fifth of all plunder:” and by 
the term Ghoosala is here to be understood 
the Zakat upon property, which is not lawful 
to Hashinjces : contrary to 8adka Nifl : and 
by the term Chirk is to be understood the 
same. By the tribe of Hashim are here to 
Be understood the families of Alee, and 


* In opposition to Zakat, which comes un- 
der the description of Sadka Farz, or obliga- 
tory alms; and consequently what is quoted 
above by the two disciples doe^not in any 
respect apply to the present case. 

t That is for the remainder of his bondage. 
For a full explanation of this, see Ittak. • 


Abbas, and Jaflr, and Akleel, and Haris- 
Ibnal-Mootlib ; all these deriving their de- 
scent from Hashim the son of Minaf. But 
by the name Hashim, in the words of the 
prophet before quoted, is to be particularly 
understood Hasnim the great-grandfather 
of the prophet, who also gives a name to a 
tribe.* 

Zakat is discharged hy the erroneous applU 
cation of it to an improper person , — Ip 
a person were to bestow Zakat upon another, 
erroneously supposing him to oe a proper 
object of its application, and should after- 
wards discover him to be rich, or a Hashimee, 
or an infidel, — or, if he should give Zakat to 
a person in the dark, and afterwards discover 
that person to be his father, or his son,; — in 
these cases Zakat is considered to be fully 
discharged, and no longer to remain due. — 
This is according to Haneefa and Moham- 
med. —Aboo Yoosaf has said that, in the 
cases here recited, Zakat is still held to re- 
main due, because it was in the powder of 
that person to inquire into, and discover the 

E albticulars concerning him upon whom he 
estowed Zakat, previous to making it over 
to him ; and sneh being the case, where he is 
guilty of an evident neglect, his act is null, 
and consequently the Zakat is still a debt 
upon him ; tlie same as where there are seve- 
ral vessels of water, some clean and others 
unclean, — or several garments, some pure 
and others defiled, — in wliich case, if a per- 
son, after due deliberation, select one of the 
pots of water, and perform his ablution with 
it, or put on one of the garments, and say 
his prayers, and lie should al'terwards appear 
to have committed an error, a repetition of 
the prayer or ablution is held to be incum- 
bent upon him. — Haneefa and Mohammed 
support their opinion, in this case, upon a 
decision recorded of the prophet in a similar 
instaneo ; and they moreover argue, that a 
kijpwdcdge of the situation and circum- 
stances of men is only to be formed from eon- 
jt'cture, and cannot bo easily obtained to a 
degree of decisive certainty, 'wherefore tho 
matter is to be taken according to the donor's 
conception of it ; the same as in a case of 
prayer, where if a man, intending to turn 
his face towaids the Faba, were to look in 
another direction, and pray, and his mistake 
afterwards appear, a repetition of the prayer 
is not incumbent upon him. It is recorded 
as an opinitin of Hamnd'a, that Zakat is to 
be held discharged if thus bestowed, by mis- 
take, upon a rich person, but not if bestowed 
u])on a Hashimee, a parent, or a child ; but 
the Zahir Rawayet accords with what was 
before advanced. — What is here mentioned 
proceeds upon a supposition that the Zakat, 
has been besttf^'ed alter due deliberation, in 
^nseqm'nce of the donor conceiving that 
me receiver i?a proper object of its applica-. 

•• 

* What follows Kif this passage relati s 
merely to the Arabi^, tiflbt^s, and thei'c-^ 
for| quite useless. \ 
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tion : but if he should not have deliberated, 
or if, after deliberation, a doubt still remain, 
the Zakat is not discharged, unless it after- 
wards app)ear that the receiver was a proper 
object of its application. 

Unless that person he the slave or Mohatih 
of the donor. — If a person bestow Zakat 
upon another, and afterwards discover that 
this other is his own slave or Mokatib, this 
is not held to be a discharge of his Zakat, 
because, iu this case, there is no transfer of 
property (according to what has been already 
remarked), and the discharge of Zakat rests 
upon a complete transfer of it, as was for- 
merly explained. 

Jt is not thought proper to bestow Zakat 
upon a person possessed of a complete Nisab 
in any property whatever, such an one being 
considered as coming under the description 
of Ghannee [rich], because this is the law 
term for any one possessed of a Nisab ; but 
the condition on which any person is 
accounted a Ghannee is, that the Nisab 
which constitutes his property be exclusive 
of all demands or incumbrances (such "as 
debts, and so forth) ; and on this precise 
quantity of absolute property no Zakat is 
legally due from the proprietor, the increase 
thereof (understood in the lapse of Hawlan- 
!• iwl) being a condition of the obligation to 
Zakat. 

Other persons upon whom Zahat may he 
lawfully bestowed. — It is lawful to bestow 
Zakat upon a person possessed of less than a 
Nisab, although he be sound in body and 
capable of labour, because such an one 
comes under the description of a Fakeer, 
who is one of the specified objects of its 
application, and also, because actual neces- 
sity in the situation or circumstances of the 
object is difficult to be ascertained, and 
therefore the rule is restricted to that 
description which affords argument of such 
necessity ; and a deficiency in worldly 
property, to the amount of a Nisab, affords 
such argument of necessity with respect to 
the proprietor. 

If a person were to bestow to the amount 
of two nundred 1 firms, or upwards, of the 
Zakat of his property, upon one individual, 
such a procedure is abominable, but yet is 
legal. — Ziffer has said that this is illegal ; 
because in the act of bestowing that quantity 
of Zakat, the person who receives it becomes 
a Ghannee,* which would induce the idea 
of Zakat being bestowed upon a Ghannee ; 
but to this our doctors reply, that the 
opulence of the person in question is an 
effect of the gift of Zakat to him, and there- 
fore he does not come within the description 
of a Ghannee until after it has been bestowed, 
"—yet, where discharge of >&kat tends to 
bring any one within the description of 
Ghannee, it is abominable, The same as 
^p^ayer when performed near any filth. 


I, * Literally, a rlAii p^i^son, in opposition to 
Takeer, a poor person < 


Aboo Haneefa has said, ** I regard it as 
most laudable to bestow upon a Fakeee, 
Zakat to such an amount as may preclude 
him from the necessity of begging for that 
day.** 

Zakat of one city not transferahle to 
another except in certain cases. — Thk transfer 
of Zakat from one city to another is abomin- 
able, it being rather indmpensable that the 
Zakat of every city be bestowed upon the 
claimants of that city ; and also, because in 
this a regard is had to the rights of Jowar 
[neighbourhood] : — and hence it is abomin- 
able in men to transfer the Zakat upon their 
property from their own city to another, 
except either for the use of tneir re^latigns, 
or for the purpose of assisting those who 
may be in greater necessity than the inhabi- 
tants of their own city ; because in the one 
case exists the peculiar duty of consangui- 
nity, and in the other the application of 
r(‘lief where it is most required. — But 
although the transfer of Zakat from one 
city to another, excepting for the purposes 
here mentioned, be accounted abominable, 
yet it amounts to a valid discharge of Zakat, 
because the term Fakeer, mentioned in the 
sacred writings as one of the proper objects 
of the application of Zakat, is not local, but 
general. 


CHAPTER VIII. 

OF SADKA-FITTIR. 

Definition of the term. — By vSadka-fitter is 
understood the alms bestqwc'd upon the poor 
on the Yd-al Fittir, or festival of brealdng 
Lent. 

Ohligatmi 'of Sadka-fittir. — Sadka-fitter 
is incumbent upon all free Musskdmans 
possessed of property to the amount of a 
Nisab clear of incumbrance. " The obligation 
to Sadka-fittir is fSuhded on a precept of the 
prophet, who, in a discourse upon the 
festival of breaking Lent, said, ** Let every 
person, whether infant or adult bestow 
[upon the poor] half a Saa of wheat, or 
one Saa of millet or of barley.” This 
saying is recorded by Salba-Adwee, but 
being of the class of Hidees Ahad,* it 
establishes only a moral but not a religious 
obligation. 

Conditions of the ohligation. — Freedom is 
made a condition, in order that the as^gn- 
ment [of the Sadka] may be complete fand 
Islam, or profession of the faith, is also 
made a condition, in order that this dona- 
tion may bear the construction of an oblation 
and act of piety, of which infidels are KMd 
incapable : and the possession of a Nisab is 


* The singular traditions ;~that is, those 
which are not included among the approved 
traditions, and therefore are not supposed to 
be possessed of the same authority. 
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^Iso made a condition, the prophet having 
declared, “ Alms are not expected to be 
bestowed but from the ability of the etch.” 
Shftfei has said that the Sadka-fittir is 
incumbent upon every person who possesses 
property to the amount or value of one 
day^ s subsistence for himself and family ; 
but the above precept of the prophet is in 
proof against him. — It is to be observed that 
wealth IS determirffed at the rate of a Nisab, 
because that is the standard by which the 
law measures it ; but this, with the reserve 
of its being exclusive of all incumbrances, 
as whatever may be so occupied is accounted 
non-existent ; but increase in it is not a 
condition. — There are three things connected 
with tlfe possession of a Nisab, such as here 
described ; First, prohibition against the 
I acceptance of alms ; Secondly, obligation 
to perform sacrifice ; and Tiiiiidly, obliga- 
tion to bestow Sadka-fittir. 

Persons upon whom, or in whose behalf, it 
is incumbent, — The Sadka-fittir is incum- 
bent upon every individual respectively, Ebn 
Amir having recorded that tfee prophet has 
constituted Sadka-fittir an absolute injunc- 
tion [Farz] upon all mankind, and both sexes, 
— indihcruninately. 

It isTneumbent upon a man to discharge 
the Sadka-fittir in behalf of his children, 
being infants, because he is their guardian, 
and their provision is a debt upon him ; 
' wherefore the aceompHahment of their duties 
! of Sadka must also rest upon him, this being 
considered as a part of their provision. And, 
in the same manner, a man must discharge 
the Sadka-fittir in behalf of his male and 
female slaves, he being their guardian, and 
their subsistence depending upon him. What 
is here advanced proceeds entirely upon a 
supposition that the slaves are not held by 
Vthe proprietor merely in the way of traffick ; 
«i and alpo that his children are not possessed 
of any independent property; for, if the 
children be pos»essed of property, their Sad- 
ka-iittir is to be discharged out of that, ac- 
cording to the two Sheicks. Mohammed 
contradict# their opinion in this instance. 
Tile argument of the two Sheicks is that 
the lawgiver has considered Sadka-fittir the 
. same as N^a,"*" and therefore it is to beheld 
as such. 

Poisons upon whom, or in whose behalf, it 
is not incumbent. — The Sadka-fittir is not 
incumbent upon a man in behalf of his wife, 
because his power of guardianship and pro- 
vision, with respect to her, is incomplete, 
since a husband is not guardian over his wife 
any farther than respects the rights of mar- 
riage, nor does the provision for her rest 
upon him any further than with respect to 
food, clothing, and lodging, which are termed 
Kawatib [necessaries], any thing beyond 
which he is not accountable for. — And, in 
the same manner, it is not incumbent upon 


• The subsistence due to a wife, parent, 
child, and other relations. , 


a man to disburse the Sadka-fittir for his 
children, being adults, although these form 
a part of his family, because ne is not in- 
vested with any authority of guardianship 
over them.— But yet if a man were to dis- 
burse the Sadka-fittir on behalf of his wife, 
or adult children, without their desire, it is 
lawful, on a principle of ben evol ence, their 
consent being by custom understood. 

It is not incumbent upon men to pay the 
Sadka-fittir for their Mokatibs ; neither is it 
incumbent on a Molta® to pay it on his own 
account, such an one coming under the de- 
scr^tion of a Fakeer. 

Exception,— I'L is incumbent on men to 
pay Sadka-fittir on behalf of their Modabbirs 
and Am-Walids, as being invested with 
complete authority over them. 

Not incimihent on behalf of slaves kept as 
articles of traffich.—Vt is not incumbent 
upon men to pay Sadka-fittir on behalf of 
their male and female slaves designed for 
sale as merchandize. Shafei alleges that the 
Sadka-fittir is obligatory upon such slaves, 
and that the proprietor is to pay it for 
them ; and that the Zakat upon them is due 
from the proprietor. In short, Shafei holds 
that Sadka-fittir is due from the slave, and 
Zakat from their proprietor, on two distinct 
and separate accounts ; and ^ consequently, 
that this does not induce the idea of a repe- 
tition of Sadka upon one and the saine pro- 
perty : but with our doctors the obligation 
to Sadka-fittir, on behalf of slaves, is held 
to rest upon thedr owner, the same as Zakat ; 
and consequently, if the payment of the 
former were incumbent, it would admit the 
idea of two Sadkas upon one property within 
the y(‘ar, which is illegal. 

Nor on behalf of a partnership slave , — 
Ko Sadka-fittir is incumbent upon any of 
tho proprietors on account of a partnership 
slave, because none of them, individually, is 
invested with complete authority over him, 
i«)r obliged to furnish his entire provision. 
And, in the same manner, no Sadka-fittir is 
incumbent upon any of the proprietors, on 
account of two or more partnership slaves, 
according to llaneefa. — ^The two disciples 
have said that, in this case, Sadka-fittir is 
incumbent upon the proprietors ; but in such 
a degree only, with respect to their shares, 
as may amount to a complete slave or slaves, 
and not to any fractional part or portion of 
them : for instance, if there were five slaves 
held in partnership by two men, each part- 
ner would have to pay Sadka-fittir for two 
slaves, and not for two and a half. — Some, 
however, have said that the two disciples 
agree with Haneefa in their doctrine upon 
this point, because the share of each partner, 
individually 0 cannot be collected into any 
particular slave or slaves, until a partition 
litake place o% the partnership stock, and con- 
' sequently none of them^appertains to either 
partner in particular. n ^ 

Incumbent on behalf of infidel slaves . — 
It is incumbent upon M^^sulmans to pay the 
Sadka-fittir for tfeir infidel slaves, on th^ 
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authority of the tradition of Salba-Adwee, 
already quoted, because there the term slaves 
is used generally, and is not restrictively 
applied to Mussulman slaves : moreover, in 
the traditions of Abbas, it appears that the 
prophet said “ Render yAOKA-FiTTia on be- 
half of every freeman, and also of every 
slave, be that slave a Christian, a Jkw, 
or a Pagan : ” and further, it is incum- 
bent, because the occasion ol the obligation 
is here established, and the proprietor ^f 
the slave] is capable of taking upon him the 
responsibility for such obligation. Shalei 
maintains that, in this instance, no Sadka- 
fittir is due, because the obligation to Sadka- 
httir rests upon a slave liimself, and not 
upon iiis owner ; and the former (in the case 
here supposed) is incapable of such obliga- 
tion, as being an inlidel. 

But not on behalf of a slave the property 
of an inUdeL—lY the 'slave be a Mussulman, 
lind his master an inhdtd, in this case no 
Sadka-fittir whatever is due for such slave, 
according to all the doctors ; according to 
our doctors, evidently, because they hold the 
obligation of Sadka-iittir, with respect to 
the slave, to rest upon the master, and here 
the master is an inlidel ; and, according to 
Shafei, bcicause he holds the obligation to 
"ost upon the slave himself, to he discharged 
by his master; and the master, in the pre- 
sent caso,^ is incapable of discharging it, as 
being an inlidel. 

Case of a slave sold with a reserve of oj)- 
tion. — If a slave be sold with a reserve of 
option to one of the parties, the seller or the 
purchaser, deteraiinable on the ensuing fes- 
tival of Fittir, in tliis case the Sadka-iittir, 
on behalf of that slave, is ineLiml)ent upon 
the party to whom ho may ultimately belong. 
— Zifter alleges that the discharge of the 
Sadka-fittir rests witli the parly in whoso 
behalf reserve of option was made a con- 
dition, because the authority over that slave 
is in fact vested in liim. Shafei maintain^ 
that it rests with him who has poss(‘ssiun in 
the interim, whom he holds to he the pur- 
chaser, on this ground, that the fiiriiiLdiiiig 
Sadka-fittir is one of the rules of possession, 
the same as furnishing subsistence. — Our 
doctors argue that the possession of the 
slave, in the presc-nt case, is a mattiT wliieb 
remains in suspense, since, if he to whom 
the option was reserv ed choose to dissolve the 
sale, the property in the slave reverts to the 
seller ; but, on the other hand, if he eoutirm 
the sale, and render it valid, the slave be- 
comes the property of the purchaser from 
the period of trie original engagement ; and 
the possession thus remaining in suspense, 
that which depends upon such possession 
must remain suspended also : c4-atrary to the 
case of IS’itka, wliieh is requisite from day 
today, to supply t^e wants of^ nature, and' 
is consequently incapable of such suspen- 
sion. And if this slave he an article of 
traffick, the same differenoe of opinion holds 
jvith respect to the^Caka^upon him. 


Section . — Of the measure of Sadka-fittir,' 
and of the Time of its Obligation and its 
Discharge. 

Proportion of Sadka-fittir, and the articles 
in which it may be discharged, — The measure 
of a Sadka-fittir in wheat, or flour, or br an, 
or in dried fruits, is an half Saa ; an^n 
dates or barley it is one Saa. The two dis- 
ciples say that dried fruits are the same as 
barley in this respect ; and there is also one 
tradition of the opinion of Handefa to the 
same efiect.— The former is the doctrine re- 
corded in the Jama Sagheer.^ Shafei savs 
that the measure of a Sadka-fittir, in all the 
articles here specified, is one Saa ; because 
Ahoo Scyid Kadooree remarks that this wp 
the customary Sadka-fittir in all articles in 
the time of the prophet. — Our doctors sup- 
port what was before advanced on the 
authority of the tradition of Salba Adwee, 
already repeatedly quoted ; and the doctrine 
of the whole of the companions (such as the 
Kholfa Rashidine • and others), is consonant 
to that of oui;. doctors : the tradition, also, 
of Ahoo Seyid, cited by Shafei, implies no 
more than that, in the time of the prophet, 
people were accustomed to give something 
over what was obligatory.— The two disciples 
allege (in support of their opiiiim, that 
dried fruits are the same as barley) that 
Khurraa [dried dates] is one species of dried 
fruits ; and they being considered the same 
as barley, it follow's that all dried fruits, as 
being of one general description, should be 
suh)(^et to the same rule. The argument of 
Haneefa is, that dried fruits and barley are 
of a correspondent nature, because as the 

S oor eat the liour of wdieat with its bran, so 
0 tlusy dried fruit with its core or stone : 
contrary to dates, which are the same as 
barley, in as iiiucli as the stones of the one 
and the bran of the other arc thrown away. 
— Harlev-meal is the same as barley ;®hut it 
is best that, in discliarging the Sadka-fittir 
in the flour or bran of either barley or wheat, 
attention be paid to the value ; tluit is to say, 
if, for instance, the value of half a Saa of 
flour he equal to that of the same quantity 
of wh(‘at, it w’ill suffice to give half a Saa of 
flour, but otherwise not ; and the same with 
respect to barley-meal.— This is not noticed 
in the Jama Sagheer, because the value of 
meal or flour does not commonly fall short 
of that of the grain, but rather generally 
exceeds it. 

In discharging the Sadka-fittir with bread 
regard is to be had to the value only ; this is 
approved doctrine. 

The half Saa now mentioned is to be ascer- 
taintid by weight, according to Haneefa ; 
but the two disciples hold that it is to be 
ascertained by measure. 

In discharging the Sadka-fittir, flour is 
preferable to wlieat, and money is preferable 
to flour, according to what is recorded from 
Ahoo Yoosaf(f because money satisfies the 

^ The immediate successors of the prophet. 
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wants most ainply, and flour most readily : 
contrary to wneat, which, after it is be- 
stowed, requires to be made flour before it is 
fit f(fl’ use. — It is recorded, as aa opinion of 
Aboo Bikr Ayamush, tlint wheat is prefer- 
able either to flour or mouey, hecause this is 
universally admitted to be a proper article 
in which to discharj^e the Sadka-flttir, 
whereas concerning money and flour there 
are various opinions? 

The Saa,* according to Aboo Haneefa and 
Mohammed, consists of eight Ratls • of the 
Ratls of Irak. — Aboo Yoosaf has said that it 
is only five Ratls and one tlurd ; and this 
is also the doctrine of Shafei ; the pr{q)hot 
having ^aid “ Our Saa is smaller than tliat 
of osiers.’’ — The argument of the Tii ratinct, 
in this case, is, that it is recorded by the 
prophet, that he performed the Woozo by 
the Mid (which is two llatls), and the Ghosl 
Iby the Saa (which is eight Ratls) ; and the 
Saa of Omar was the same : morcoviT, this 
Saa is small compared with that of llashi- 
moe, which was the Saa in common use, 
wherefore it is lawful to regard that men- 
tioned in the tradition above quoted as the 
standard in Sadka-flttir. 

Time of the commeueement of the ohliija- 
tion. — The obligation to the performance of 
the Sadka-flttir commences with the dawn of 
the morning of the festival of Fittir ; that 
is to say, the arrival of that specified period 
is a condition of its obligation. Shafei 
alleges that the obligation commences with 
the sunset of the last day of Ramzan and 
the result of this ditterence of opinion is, 
that if (for instance) an intidd wc'rc to be 
converted, and to become a Mussulman,— or, 
if a child were to be born, — on the e\(‘ of the 
festival of Fittir, the Sadka-flttir would be due 
on account of the convertor the child, accord- 
ing to our doctors; but, according to Shafei, it 
would m)t be due : und, on the other hand, 
if a man’s cliild, or male or female slave, 
were to die on ^he last night of Ramzan, 
t^adka-flttir is incuml)eiit upon him on their 
account, according to Shafei ; hut it would 
not be so, •according to our doctors. — Tlie 
argument of Shah i, in this case, is that the 
Sadka-flttir is essentially connect'd with, 
and bears relation to Fittir [the a(;t <;f break- 
ing of fastj, as the connection of the terms 
(jvinces; and the sunset of the last day of 
Ramzan is the time of Fittir, because the 
fast may he then broken. — To this our 
doctors reply, by admitting that the Sadka- 
flttir is certainly (ionnected with the act of 
flttir, but the Fittir has reference to the 
day, and not to the night, whence it is that 
this period is expresseil by the w'ords Yawrn- 
al-litlir [day of breaking fast], and not by 
the words Lail-al-flitir [night of breaking 
fast] ; and hence it follows that the obiiga- 


• A Rati is about fourteen ou:^ees. 
t Literally, the two extremes, as being the 
oldest and youngest of the three orthodox 
doctors ; namely, Haneefa and Mohammed# 


tion to the performance of Sadka-flttir is 
connected with the morning of the festival 
of Fittir, and not with the eve thereof. 

It is most laudable that men discharge their 
Sadka-flttir on the day of the festival of 
Fittir, before they proceed to the mosque to 
perform the prayers of that festival, because 
the prophet did thus : and also, because the 
precept regarding Sadka-flttir was issued 
with a view that this donation might relieve 
the wants of the poor, and thereby enable 
them to enjoy the festival, and to unite in 
the duties of it with a cheerful mind ; and 
the design is best answered by the donation 
being made before prayer. 

If the Sadka-flttir be discharged previous 
to the day of the festival of Fittir, it is 
lawful ; because the discharge of an obliga- 
tion, at any time after the establishment of 
the cause of the obligation, is legal, in the 
siimo manner as that of Zakat previous to 
th(5 lapse of Hawlari-llawl. 

If a person were not to discharge the 
Sadka-flttir within the day of the festival 
of Fittir, yet the obligaliou still continm's, 
and it is proper that it be made good after- 
wards, because the obligation of it is imposed 
with a view to the relief of the poor, whi(jh 
ohj<‘et still remains: contrary to sacrifico, 
the obligation to which, if it lie neirlected on 
the Yawm-al Nihr [the clay of sacnlicx*, b* iiig 
the tenth of the month Zee-al Huijee], drops 
altogiUher ;--this Ixung mendv an aet of 
piety, ill whi(!li tlie wants or rights of others 
are no way coneei ued. 
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Dclhi itioii of the ^ tenil . — IS J F kah, m i< s 
prinTiTTvcr'sehse, means e;irn<il cwiij unction. 
Some liave said tliat it sign dies coiijunciiou 
generally. In the language of the law it 
iinidies a particnhir contract used for the 
purpose of legalizing gcmeraliun. 

^Chap. I. — Introductory. 

V Chap. II. — Of (jluardiansliip and Equa- 
lity. 

Chap. III.— Of the Milir, or Dower. 

Chap. I V . Of the Marriage of Slaves. 

Chap. V. -Of th(' Marriage of Iiitidels. 

Chap. VI.— Of Kissm, or Fartilion. 

CHAPTER I. 

Forms und(f> w h ich mjx rriaqe may he QQXkz 
tr^ted, — MTia n A g¥ is con tr acted, "^tlpit, , is,. 
I^say, is a;fldTfegj»J]y coh& rme cl,— by 

mefuis of ^ decl aratipp ^ api, ennskp| jfv>f,b 
pfe's^MTn the preterite, because although tlie*’ 
use ot the pretcrite.be to relate that wfliich is 
past, yet it has beeiYadoitUd, in the law, in 
a creative sense, to ^n^swer the ncecssity of” 
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the case.®— Declaration, in the law, signifies 
the spe ech 

6oHtI2Q2!3^ and^jamaenl -the 

^eph which proceefisfrom the other in rcr 
the de^aratton. " ' 

MARKirGE may also be contracted by the 
parties expressing themselves, one in the 
imperative, and the other in the preterite ; 
as if a man were to say to another ‘‘ Contract 
your daughter in marriage to me,” — and he 
were to reply * ‘ I have contracted ’’ [ray 
daughter to you] — because his words “ Con- 
tract your (laughter to me ’* are expressive 
of a commission of agency, empowering to 
contract in marriage ; anu one person may 
be authorized to act on both sides in mar- 
riage (as shall be hereafter explained); where- 
fore the reply of the father, “I have con- 
tracted,” stands in the place both of de- 
claration and consent, — as if he had said ** I 
have contracted, and I have consented.” 

Marriage may also be contra(3ted by the 
use of the word Nikeah, or marriage, — as if 
a woman were to say to a man “ I have mar- 
ried myself to you for such a sum of money,’ 't 
and the man were to reply “ I have con- 
sented:*’ and, in like manner, by the word 
Tazweej, or contracting in marriage, as if a 
woman were to say to a man “ I have con- 
tracted myself in marriage unto you,” and 
so forth : — and so also, by the word Hibha, 
or gift,J as if she were to say “ 1 have be- 
stowed myself upon you: ” and likewise, by 
the word Tamlcek, or consignment,— as if 
she were to say “I have consigned myself 
over to you : and so also, by the word 
Sadka, or alms-gift, as if she were to say “I 
have given mj^solf as an alms unto you.” — 
Shafei is of opinion that marriage cannot be 
contracted except by the words Nikkab and 
Tazweej, because the term Tamleek (for in- 
stance) does not bear the construction of ma- 
trimony cither in a literal or metaphorical 
sense evidently not in a literal sense, this 
term never being used to express marriage ; 
nor in a metaphorical sense, because a me- 
taphor is to be understood in a particular 
sense only from the propriety of its applica- 
tion, which is not the case here, the terms 
Nikkah or Tazweej implying conjunction 
(as was before observed), and between the 
possessor and the possession no conjunction 
whatever exists. The argument of our doc- 
tors, in this case, is that consignment ope- 
rates as the principle of a right to a carnal 
conjunction in the subject of it, in virtue 
of a right in the person (as in the case of 
female slaves) ; and the right to carnal con- 
junction is also established by matrimony ; 
wherefore, as marriage and consignment thus 

* Because the present ami future being 
expressed, in the Arabic language, under 
one form, a contract expressed? in the present 
would be equivocal. 

• * t Meaning her dower 

t This, and the two following terms, are 
such as are used, here the woman does not 

• stipulate any dower. ^ 


appear to be both principles operating to thfe 
same end, the latter may be metaphorically 
token for the former. 

Marriage may be contracted by the use of 
the term Beeya, or sale ; as if a woman were 
to say to a man “ I have sold myself into 
your hands,” and this is approved, because 
sale operates as the principle of a right in 
the person, .and a right in the person is the 
principle of a right to^carnal conjunction, 
whence the propriety of the metac)horical ap- 
plication of sale to matrimony. 

According to the Rawayet Saheeh, mar- 
riage cannot be contracted by the use of the 
term Ijara, or hire — (as if a woman were to 
say “I have hired myself to you for so 
much;”) — nor by Ibahit, or perhiisSion; 
nor by Ihlah, or rendering lawful ; nor by 
Areet, or loan ; none of these operating as 
the principle of a right to a carnal conjunc- 
tion. — Neither can marriage be contracted by 
the use of the term Waseeyat, or bequest ; 
because bequest does not convey any right 
of possession until after the testator’s death ; 
— and as a Contract of marriage in express 
terms, referring the execution of it to a period 
subsequent to the decease of either of the par- 
ties, would be null, so also, in the present 
case, a fortiori. 

3fiisf he contracted m the presence of 
Marriage, where^ both the par- 
ties are Mussulmans, cannot be contracted 
,but in the presence of two male witnesses, 
or of one man and two women, who are sane, 
adult, and Mussulmans, whether they be of 
established integrity of character or other- 
wise, or may ever have suffered punishment 
as slanderers. — The compiler of this work ob- 
serves that eyidence is an essential condition 
of marriage, the prophet having declared 
“ no marriage is good without evidence ;” 
and this precept is a proof against Malik, 
who maintains that in marriage notoriety 
only is a condition, and not positive evidence. 

Qualification of a witness — It is necessary 
that the witnesses be fi’ec, the evidence of 
slaves being in no case valid, because such 
are not competent to act in any respect 
sui juris : and it is also requisite that they 
be of sound mind and mature age, because 
minors or idiots are incapable of acting for 
themselves ; and it is likewise necessary 
that they be Mussulmans ; the evidence of 
infidels not being legal with respect to Mus- 
sulmans. 

JPersons may witness a marriage^ whose 
testimony would 7iot he received in other 
cases. — ^THE sex of the witnesses is not an 
“(Essential condition of their competency, in- 
somuch that marriage may be lawfully con- 
tracted in the presence of one man and two 
women : — neither is the integrity of the wit- 
nesses an essential condition, insomuch that 
(according to our doctors) a marriage is valid 
if contracted in the presence of two Fasiks, 
or unjust p^e rsons.* — Shafei maintains that 

• The word Fasik, which throughout this 
work is used in contradistinction to Adil, has 


I 
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tte integrity of the witnesses is an essential 
condition, because evidence is entitled to re- 
verence and respect, the prophet having said 
“ paf reverence to witnesses and Fasiks 
are not nroper objects of such reverence, but 
rather tne reverse. — To this our doctors re- 
ply that Fasiks are competent to act for them- 
selves, and of course competency in evidence 
must also appertain to them, since they are 
not incapacitated ftom acting with respect 
to others ; ft Fasik, moreover, is capable of 
holding the office of a Sultan or an Imam, 
whence it follows that he is also capable of 
becoming a Kazee, or a witness. — A nerson 
who has suffered punishment for slander, as 
being stjll possessed of general competency, 
is also capable of bearing witness, so far as 
merely respects declaration and consent in 
matrimony, but no farther, there being a 
positive prohibition to the reception of such 
a person s evidence, which, however, admits 
of exception in the present case, like that of 
blind persons, or of the children of the parties, 
whose evidence, although not admissible in 
any other case, is yet allowed iif marriage. 

pifid eh may ivituc&s the marriage, qf an 
injlael'^woman,^ — If a Mussulman marry a 
fOTSete mtidoTsubject in the presence of two 
male inffdel subjects it is lawful, according to 
Aboo Yoosaf and Hanecfa. Mohammed and 
differ maintain that it is not lawful, because 
their testimony, with respect to declaration 
and consent in marriage, amounts to evidenccf 
and the evidence of inffdels regarding Mus- 
sulmans is illegal ; whence it is the same in 
fact as if they had not heard the declaration 
and consent of the parties. The argument 
of the two elders, in reply to this objection, 
is, that evidence is required in matrinipny, 
not with any view to the ascertainment of a 
point of property (siicTi as dower), but" 
nnerely in order to establish the husband’s 
fight 0 ^ cohabitation, which is in this case 
the object. 

^h^jicgptiator^qf the contract may also^ in 
certain cases, he a witness to If a man 
desire another to contract his daughter 
(being an thfant) in marriage to a third 
person, and the other should accordingly 
contract his daughter, upon the spot, to the 
third person, in the presence of the person 
so desiring, and the act be witnessed by only 
one person besides these two, the marriage is 
lawful ; because, in this case, the father, as 
being upon the spot, is considered as the 
actual contractor of the marriage [on behalf 
of his daughter] ; wherefore the second 
person stands merely as the negotiator of the 
contract, and of course, not appearing as a 
party in it, is a competent witness with the 


therefore been renderf^d, in the translation, 
unjust, which is indeed the most common 
acceptation of the word ; it must, however, 
be understood to relate to a person who neg- 
lects decorum in his behaviour a1^d dress, and 
such other inferior points, rather than to one 
who is actually known to be dishonest. • 


other. But, if the father of the infant afore- 
said should go away, and be not actufdly 
present at the execution of the contract, the 
marriage would be null ; because the father, 
as not being present, cannot be considered 
as the contractor, that anpellation properly 
applying to the other— who appears to act, 
in his absence, as his matrimonial agent 
on his daughters behalf ; consequently here 
would be only one competent witness present, 
and one evidence is not sufficient ; whence 
the marriage would be illegal.— And the rule 
is the same where a father matches his 
daughter (being an adult), at her desire, in 
the presence of one other witness ; that is to 
say, if the daughter be herself present at 
the execution of the contract it is legal, 
otherwise not. 

Section.— tha prohibited degrees. ; 

^ ^yemen whom if is lawful to • 

marry, and of those with whom Marriago 

is unlawful. 

It is unlawf ul to marry a mother^ or a 
grmTdmother .—k. man may not marry his 
iffothor, nor his paternal or maternal /grand- 
mother ; because the word of God in the 
Koran says, “ Your Ams (that is, your 
mothers) AND YOUR daughters are for- 
DTDDKN TO YOU and the primitive sense 
of the term Am [mother] being origin or 
root, the. grandmothers are comprehended in 
this prohibition. The illegality of such a 
connexion is, moreover, supported upon the 
united opinion of all our doctors. 

A daughter or a grand^daughter. — A man 
may not marry his daughter, on the autho- 
rity of the text above quoted, nor his grand- 
daughter, nor any of his direct descendants. 

A sister, a niece, ^ or an aunt. — Neither 
may a man marry his sister, nor his sister’s 
daughter, nor his brother’s daughter, * nor 
his paternal aunt, nor his maternal aunt ; 
the prohibition of such in marriage being 
inttuded in the text already quoted. ^ 

All the degrees of aunts are also included 
in this prohibition ; to wit, maternal and 
paternal aunts, as well as the aunts of the 
father, and the aunts of the mother, both 
paternal and maternal so also the daugh- 
ters of all the brothers ; that is to say, of 
the full brother, and of the paternal * brother, 
and of the maternal brother ; and, in like 
manner, the daughters of aU sisters, to wit, 
of the full sisters, and of the paternal sisters, 
and of the maternal sisters ; because the terms 
Amma, Khala, Okh, and Okht, which occur 
in the passage of the Koran already cited, 
apply to all those degrees of kindred. 

Or a mother -in Aaw. — It is not lawful for 
a inan to marry his Wife’s mother, whether 
he may havi» consummated his marriage 
with her daughter or not, the Almighty 


♦ By the terms maternal or patemai,^ 
applied to brothers and sisters, is to be 
understood half-brother^qr half-sisters by 
the father’s or motltfe’s side. ** 

A a 
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having prohibited such a connexion in gene- 
ral terms, without any regard to that cir- 
cumstance. 

is it lawful 

for a man to marry the daughter of his wife ; 
but this only, provided he have already 
consurimiated his marriage with the latter, 
because the sacred text restricts the illegality 
of this union to that circumstance, where- 
fore mairiage wdth the daughter of the wife 
is illegal, where carnal connexion has taken 
place with the latter, whether the daughter 
be an inmate of the husband’s Haiam, or 
not. It is here to be observed, that the text 
in the sacred writings which says “ Yonii 
WOMEN" Avuo nEsrnE in your Hararns, 

BEING THE PAUGllTERS OF YOUR WIVES 
WITH WHOM YOU HAVE HELD COHABI- 
TATION, ARE UNLAWFUL TO YOU,” haS 
merely reference to custom, and does not 
imply that the residence of the daughter 
in the man’s Harara along with her mother 
is unlawful ; for it is usual, when a man 
marries a woman who has a daughter by a 
former husband, that the latter accompanies 
her mother to his house, and is thence con- 
sidered as one of his llai-arn.* 

Or a step-mother,, or ste.ji-grandmother—- 
It i^unlawful for a man to marry i\n) wife 
of his father, or of his grandfather, God 
having so commanded, saying ” Marry not 
the wives of your progenitors.” 

Ora dau(jhter-inJaw,or grand-daughter- 
in-law, — Neither is it lawful for a man to 
niarrv the wif<^ of bis sou, or ol' bis grandson, 
the Almighty having said ” Wed not the 

WIVES of YOUR SONS, Oil YOUR DAUGHTERS 
WHO PROCEED FROM YOUR LOINS.” 

Or a nurse or a foster-sister, — It is not 
lai^M Tor a man to marry his foster-motlu'r, 
or his foster-sister, the Almighty having 
cornmanded, saying ” Marry not your 
mothers who have suckled you, or 

YOUR SISTERS BY FOSTERAGE and tbo 
prophet has also declared, ” l^lvery thing As 
prohibited by reason of fosterage which is so 
by reason of kindred.” 

'c sister s,,~\'£ is not lawful to marry 
and cohabit with two women being sisters, 
neither is it lawful for a man to cohabit with 
two sisters in virtue of a right of possession 
[as being his slaves], because the Almighty 
has declared that such cohabitation with 
sisHu-s is unlawful. 

C(j,,s<: of two sisters. — Iy a man marry the | 
sisler of his female slave with whom he has 1 
not cohabited, such marriage is approved, 
the contract being, in this case, entered into 
by parties competent in every respect. — And 
this marriage being legal and valid, the man 
must not afterwards hold any carnal con- 
nexion with his female slave,^ even though 
he should never consummate his marriage 
carnally with her sister, bet’ause a wifd 


♦ This observation is introduced merely 
with a view to expihia tCn ambiguity iu the 
'tJext referred to. , * 

( 


stands in law, as a Foemina Fututa;^ 
neither should the husband indulge in the 
connubial enjoyment with this wife until he 
shall previously have rendered her sister’tthe 
slave;] unlawful to him, and relinquished his 
right of cohabitation with her, by some 
means or other, such as emancipating heiv 
or marrying her to another man, in order to 
avoid the construction of cohabitation with 
sisters ; but having so done, he may after- 
wards cohabit with his wife ; hVeause then 
no breach of the law would ensue, since a 
female slave is not hidd in the law, merely 
as such, to be a Foemina Fututa. 

^nother case of two sisters. — If a mairb 
shmTrd happen to marry two sisters by two* 
contracts,* and it be not known with lespect 
to which marriage first took place, a sepa- 
ration from both the sisters must ensue ; 
because it is evident that his marriage with 
one of the two is illegal, hut it is impossi- 
ble to ascertain with which, by reason of 
ignoran(;e of priority ; nor is it conceivable 
that a judgment should be pronounced lega- 
lizing the idarriage of either, unspecified, 
since the marriage of both remaining un- 
ascertained, a rule to make the same valid 
would be illegal, as not h;ading to any good 
or advantage ; for the advantage proposed 
ill matrimony is procreation, which is unat- 
tainable without carnal connexion of the 
parties : and this connexion with a woman 
nnspccilied is inadmissible: moreover, allo'^ - 
ing the marriage to be valid, it would be 
injurious to both, as laying them under tho 
matrimonial restraints without the advan- 
tage of tlio connubial enjoyment, which 
neither could legally possess ; for all wliioh 
reasons tin ir s; paration is indis])ensable. 
And ill this case each &ister is entitled to 
receive an half dower, because, if either 
could have been proved to be first married, 
she would haveliad a claim tolua* full'dower, 
but the priority of marriage* of either remain- 
ing uuascertuined, the dowCI* is thus divided 
between them. — Some have said that this is. 
only wh(*re each of the sisters respi'ctivcly 
maintains the priority of her mafHage with- 
out either being able to adduce any proofs; 
but that where they both declare their 
ignorance of such priority, nothing what- 
ever is to be paid to either, until such time-- 
as both agree to receive an half dower, 
as above, because that is due to them in 
virtue of a priority unascertained, where- 
fore it is necessary either tliat ('ach should 
respectively maintain her priority, or tliat 
both should agree, as above, be^fore any 
decree for payment of an half dow( r to each 
should be ])aased. — But if each sister main- 
tain her priority, and both produce equal 


* This doubtless supposes a case where a 
man is contracted in marriage through tho 
agency of others empow^ered by him for that 
purpose (as shall be shown in an ensuing 
chapter), and who may engage in the contract 
without his immediate knowledge. 
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■evidence in support of it, an half dower is 
the right of each, according to all the doctors. 

A mafijMM an aunt andjiiec^, 

'C-rTTs" unlawful for a man to marry two 
women, of whom one is the aunt or niece 
-of the other, the prophet havin^j;' declared a 
precept, as recorded in the Zahir-Rawayet, 
to this effect. 

Orj t iDd wo men tJi^e prohibited. 

degre j^jc—l'Y is not kwTuTTdr a man to niarry 
two womeiL within such dei:ree of aftinitv as 
would render a marriage between them 
illegal, if on«^f them were a man, — and 
for the SfCrae reason, because this would 
occasion a confusion of kindred. 

A man may mam'y n tvoniyji and her stepr 
<hUfIiteP. — BVT a man may marry two 
womi n, one of them being a widow, and 
the other the daughter of that widow’s 
former husband by another wile, because 
h(‘re exists no affinity, either by blood or 
fosterage. — Ziffer ohjects to thi^t, and main- 
tains that the marnage would be illegal; 
because, if the daughter were supposed h 
man, a marriage between her aid tlie widow 
would be illegal, and these two consequently 
stand in the same predieameut, with respect 
to each otlur, as those in the preceding case. 
—To this our doctors reply that the illegality 
there stated is supp(>sed to exist only in cases 
when; this suppnsiti-oii, if applied to cither 
of the women, would rcmler their marriage 
illegal ; but that does not hold in the pre-, 
sent instance, for if the widow were sup- 
posed to be a man, she could lawfully marry 
the daughter. — And it is moreover related, 
in the Nakl Saheeh, that Abdoola the son of 
Jafii marric'd a wife and a daughter of Alee. 

Qcise^, which induce iliegality.—lv a man 
commit whoredom * with a iwoman, her 
mother and daughter are prohibited to him. 
— Shafei maintains that they are not prohi- 
Ibited, localise whoredom does not induce 
fioornm - Moosahirat, or prohibition from 
affinity, as this l^w of prohibition is a pecu- 
liar distinction bestowed upon the servants 
of God through the divine favour, and 
whoredom, i>eing a crime, cannot possibly 
induce that which is a favour of God. — To 
this our doctors reply, that the carnal act 
operates as a principle or cause of a mutual 
participation of blood between the parties 
, concerned in it, in virtue of the child which 
is, or may be, the fruit thereof, that par- 
taking of the father and the mother respec- 
tively, in toto, for it is usually said “Ibis 
child is the offspring of such a man and of 
such a woman;” and this participation 
being thus established between the child 
and each of the parents respectively, it is 
virtually so between the parents theniselves, 
because although a portion of the child be a 
part of the mother; yet it is attributed, in 
toto, to the father, whence a part of the 
mother is attributed to him ; and vice versa ; 

^ jp 

*Arab. Zinna, meaning either fornication 

OT fldnlf'^rv — fVidfi ITnrflTi.^ 


and a mutual participation of blood being 
thus established between the man and the 
woman, it follows that the mother or the 
daughter of the latter stands as the actual 
mother or daughter of the man, because the 
former would be the grandmother of the child 
produced by such act of whoredom ; she is 
therefore the root of the root of such off- 
spring, and the offspring is the bmueh of a 
branch from her ; and it is inconceivable that 
the child should be a branch of a branch 
from her, unless the fornicator were con- 
sidered as a branch from her, and the grand- 
mother the root of the fopioator : and the 
same reasoning applies with respect to the 
daughter. 

Ira woman touch a man in lust [i.e. manu 
penem frioans, stuprum exoitat], the nunher 
and (laughter of that woman are thereby 
proliibited to him. — Shafei says that they are 
not prohibitod. And the same difference of 
opinion obtains in cases where a man touches 
a woman in lust, or sees the pudendum of a 
woman ; or where a woman sees the yard of 
a Bian in lust ; in all which instances our 
doctors hold that the mother or daughter of 
such w'oman are rendered unlawful to the 
man : but Shafei maintains a contrary senti- 
ment, arguing that seeing or touching do not 
amount to the absolute act, insomuch that 
the usual ceremonies required by the law, after 
the carnal act,* are not here necessary, — To 
this ouf doctors reply, that such acts as 
those, being a cause of copulation, stand as 
that constructively. — It is to be observed, 
that by touching in lust, with respect to a 
man, is meant producing a priapism with 
the hand, or incri asing the turgidity of the 
\irile member, by the same means, where 
the priapism already exists. — This is an ap- 
proved (lefinitiun of that phrase, as to the 
term lust, witli respi'Ct to young men in lull 
vigour and equal to the performance of 
coition ; but wnth respect to old men, and 
luMeens (or persons naturally impotent), the 
exciting of lust amounts only to causing the 
heart to beat more quickly than usual, or 
increasing that palpitation where it already 
exists.— By the exciting of lust in women or 
euiimdis is ^ understood simply causing a 
desire of coition, or increasing that (iesire 
where it already exists.— These detinitioas 
are recited at large in the Tatavee Alum- 
gueeree. By seeing the pudendum of a 
woman is understood, seeing the entrance 
of the vagina, which is not supposed prac- 
ticable unless she be in a reclining posture. 

If a man indulge in lewdness with a 
woman until he produce an emission, some 
have said that this occasions Hoormat-Moo- 
sahirat, or prohibition from affinity, [with 
respect to the bindred of that woman;] but 
it is certain that this does not occasion pro- 
hibition, becaOse the mai^. by producing 
ex- vulval emission, manifests that coiti()S.i, 
was not his intention ; wherefore it does nofS 

'JM 

♦ Sneb PR flblu^'OTi nnd “n fnrfb ^ ^ 
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stand as sncli. And, in like manner, if a 
man enter a woman in ano, some have said 
that this occasions prohibition from affinity, 
as such an act amounts to touchinj? in lust ; 
but it is certain that this does not occasion 
prohibition, because the carnal conjunction 
of the sexes does not stand as procreation 
on any other principle than as it may be the 
occasion of oftspring, which it cannot possibly 
be from the performance of the act as above 
described. , 

4 fp-ftn. pj innnt many the sister <n ms re- 
puamted wife i^itrinj^her ^dit , — If a man 
repudiate ins wife, either by a complete or a 
reversible divorce, it is not lawful for him to 
marry her sister until the expiration of her 
Edit.*— Shafei maintains that it is lawful, 
because by either of those forms of divorce 
the former marriage was completely dis- 
solved, insomuch, that if a man were to have 
carnal knowledge of his repudiated wife 
during her Edit, knowing the illegality of 
the same, he would be liable to the punish- 
ment for whoredom. — To this our doctors 
reply, that whatever the nature of thei di- 
vorce may have been, whether reversible or 
complete, the marriage with the hrst sister 
does still, in fact, continue during her Edit, 
in virtue of the continuance of several of its 
effijcts, such as maintenance, and custody, 
and inability to marry another man ; neither 
does it appear, in the book of divorce, that 
any punishment for whoredoin is specified iu 
the case of the husband having carnal con- 
nexion with his repudiated wife within the 
term of her Edit ; although, according to the 
book of punishments, he would incur it, 
because by the act of divorce, the husband’s 
right of cohabitation is dissolved, and conse- 
quently any subsequent cohabitation with 
her would bear the construction of whore- 
dom ; but yet his other rights are not dis- 
solved (as was above observed), wherefore, if 
he were to marry the second sister before the 
expiration of the former’s Edit, it wtfald 
amount to a marriage with two sisters at 
one time, which is forbidden. 

Marriage u^ith slaves— A master may not 
marry^ls female slave, nor a mistress her 
bondsman , because marriage was instituted 
with a view that the fruit might belong 
‘equally to the father and the mother, and 
mastership and servitude are contradictory 
to each other, wherefore it is not admissible 
that offspring should thus be divided be- 
tween the master and the slave. 

4^,. * 0*^4 Marriage with a 
KitaEee woman is legal, according to the 
word of God, “Women are lawful to 
YOU, SUCH AS ARE Mahsanas of the scrip- 
tural SECTS : ” (the term Mahsana does 
not, in this passage, imply a^Muslamite, but 


The time of probation which a divorced 
Oman is to wait before she can engage in 
second marriage, in. order to determine 
hether or not (Sile be pregnant bythefor- 
^ mer. See BooklW Ciap. aII, 


merely a woman of chaste reputation.*)-^ " 
Free Xitabee women, and those who are 
slaves, are equal in point of matrimonial 
legality, as shall be demonstrated hereaffter. 

Ana milkJjf^stosees^-r-lT is unlawful to 
marry a Majoosee woman, God having said 
“Ye mat hold correspondence with 
the Majoosees the same as with the 
Kitabees, but ye must not marry their 
daughters, nor partahb of their sacri- 
fices.'’ p, 

And with Fagans. — It is unlawful to 
marry a TagaU ' Woman, according to the 
words of the Koran, “ Marry not a 
WOMAN OF the Polytheists until she 
embrace the faith.’^ 

And with Sabeans.—A Mussulman ' may 
maTiy a woman of the Sabeans, she believ- 
ing the scriptures, and professing faith in 
the prophets ; but if she worship the stars, 
and believe not in any of the divine scrip- 
tural revelations, it is unlawful to marry her, 
— such being idolaters. — The diversity of 
opinion which is recorded between Haneefa 
and the _twi^ disciples, originates in their 
different ideas with respect to the Sabeans ; 
each arguing according to his own premises, 
for Haneefa accounts the Sabeans to be 
Kitabees; whereas the two disciples con- 
sider them as worshippers of the stars. 

Marriage during pilgrimage.— I t is lawful 
either for a man or a woman to marry during 
the Ihramt of pilgrimage.— Shafei alleges 
that it is unlawful. And the same diffe- 
rence of opinion obtains in the case of a 
MohrimJ contracting in marriage a woman 
to whom he is guardian. —Shatei supports 
his opinion upon a precept of the prophet, 

“ Moiirimr marry not, nor cause to marry." 
— In opposition to this, however our doctors 
produce the instance of the prophet himself, 
who married Meyemoona whilst he was a 
Mohrim ; and with respect to th(^ traj^itionary 
precept cited by Shafei, as above, it is to be 
regarded as solely apply^.g to the act of 
carnal conjunction, that is to say, the word 
Mkkah^ in that sentence is to be construed 
into Wnttee,!!— as if he had sai.d, “ Let not 
Mohkims hold carnal connexion, nor 
Mohrimas admit men to such connexion." — 
This indeed is rather a weak comment, since 
the word JMikkah has never been construed 
into the admitting of man to the commission 
of the carnal act : but the better principle 
upon which to answer it is that from the 
grammatical construction of the sentence, the 


^ This comment upon the text is meant as 
an exception to the general delinition of the 
term Mahsana, as explained in the laws con- 
cerning slander. Book VII. Chap. V. 

t The period of the pilgrims remaining at 
Mecca. 

t A pilgrim, whilst he remains at Mecca. 

5 Meaning c 9 njunction in its primitive 
sense, and^marriage in its occasiontu. sense. 

jl Literally conjunction, but generally ap- 
plied to the carnal act. 
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■protds of the prophet may be rendered into 
^^erely a negative remark, rather than a 
jpositive prohibition. 

f It islawful lof a Mussulman, who is free, to 
I marry a female slave, whether she be a 
J Muslima, or Kitabeea, although he be in I 
"^circumstances to marry a^ree woman— that I 
P^s to say, able to pay a dowser, and afford an 
' *jidequate maintenance to such a woman. — 
Shafei saya that a man oann^ lawf^y 
M marry a batabee slave, he holding that it is 
not lawlul for a freeman to marry any slave 
mccept of necessity, because by such an act 
be incurs the consequence of subjecting a 
portion of his body to bondage ; that is to 
say, this ^eed (which is a portion of his body) 
by entering tne womb of a slave, is born in 
bondage ; necessity, therefore, he holds can 
alone legalize such a marriage, and conse- 
quently, that ability to pay the dower and 
maintenance of a free woman prohibits a 
freeman from marrying a slave; but from 
this rule he excepts Muslima slaves. — With 
our doctors, on the other hand, marriage 
. ,^ith female slaves of every description is 
' . legal, because the text of the Kouan, on 
which the legality of marriage is founded, 
extends to all descriptions of women, to 
slaves as well as to those who are free and, 
with respect to what Shafei objects, that 
** by such an act a man incurs the conse- 
quence of subjecting a portion of his body 
to bondage,” it may be replied that, by 
marrying a slave, a man is only withheld 
from producing free children ; but it is not 
thence to be concluded that he, de facto, sub- 
jects a portion of his body to slavery, as this 
portion (to wit. his seed) is neither free nor 
otherwise ; and as a man is at liberty to ab- 
stain from producing the child itself (either 
^by not marrying, or by marrying a woman 
’who is barren), it follows that he is certainly 
al liberty to abstain from producing it in a 
state of freedom. , 

A man already wMed to a free woman 
cannot marry a It is unlawful for a 

man already, married to a free woman to 
marry a slave, the prophet having issued a 
precept to this effect, “ Do not marry a slave 
upon [along with] a free woman.' —Shafei 
says that the marriage of a slave upon a 
free woman is lawful to a man who is a 
jlave; and Malik likewise maintains that 
^t is lawful, provided it be with the free 
). woman's consent.— The above precept, how- 
ever, is an answer to both, as it is general 
and unconditional : — moreover, the legality 
of marriage is a blessing to males and fe- 
males equally, but the enjoyment of it is by 
bondage restricted to, one half, insomuch 
that slaves can have only two wives, where- 
as freemen may legally have four (as will 
he explained hereafter), and slavery operat- 
ing thus restrictively upon males does so 
equally upon females upon the former it 
^ operates by a restriction in point #f number, 
v' as above ; but since, with respect to females, 

I this is impossible, it has its effect by a re- 1 
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j striction in point of ciroumstanoes ; for in- 
stance, by restricting the legality of the 
marriage of female Saves to certain par- 
ticular circumstances, as in the present case, 
where it is admitted only under the circum- 
stance of the man not having any free wives. 

shve.Mmjaarjry 
may lawfully marry 
aTiree woman upon a slave, the prophet hav- 
ing so declared moreover, a woman who is 
free is lawful under all circumstances, the 
principle of restriction before mentioned not 
operating with respect to such a woman. 

If a man marry a slave during the Edit of 
complete divorce of another wife who is free, 
it is null, according to Haneefa.— -The two 
disciples allege that it is valid, as under the 
circumstances now recited it does not amount 
to marrying a slave upon a free woman; 
whence it is that if a man were to make a 
vow that he would not marry another woman 
upon his present wife, and he were afterwards 
to divorce his wife, and to marry another 
woman during her Edit, he would not be 
forsworn. The argument of Haneefa, in this 
case, is that the marriage with the free wife 
does still in some shape remain, on account 
of the continuance of several of its effects ; 
wherefore that with a slave during the term 
of the free woman's Edit is not admissible, 
on a principle of caution : contrary to the 
case of a vpw, as recited above, because there 
^the intention of the vower goes only to ex- 
press that he would not introduce another 
wife to the prejudice of her right of Kissm ; 
but her right of Kissm* is annihilated by 
divorce. 

£!our wives allowed to freemm> — It is 
lawful for a freeman to marry four wives^ 
whether free or slaves : but it is not lawful 
for him to marry more than four, because 
God has commanded in the Koean, saying, 
“Ye MAY MAKllY WIIATSOEVEE WOMEN AEE 
AGEEEAELE TO lOIT, TWO, TliEEE, OE FOTJE,'^ 
and’tlie numbers being thus expressly men- 
tioned, any beyond what is there speoitied 
would be unlawful. -Shafei alleges a man 
cannot lawfully marry more than one woman 
of the description of slaves, from his tenet 
as above recited, that “ the marriage of free- 
men with slaves is allowable only from ne- 
cessity the text already quoted, is, how- 
ever, in proof against him, since the term 
Nissa [woman] applies equally to free women 
and to slaves. 

And two to s/ares,— It is unlawful for & 
mah wKb is a ilaVe to marry more than two 
women ; Malik maintains that it is lawful 
for a slave to marry as many women as a 
freeman, he holding it as a principle, that a 
slave, with respect to marriage, is in every 
particular the ttame as a free person, inso- 
much that (according to him) a slave is au- 
thorized to matry without, his proprietor's 
consent.— The argument of our doctors, in 


* Impartiality in* oohalfitetion with his 
wives. See Chap. Ylf • 
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this case, is that slavery operates to the pri- 
vation ot one half of the natural privileges 
and enjoyments, and the legality of lour 
wives in marriage being of this description, 
it follows that the privilege of a slave ex- 
tends to the possession of two wives only, in 
order that the dignity of freedom may be 
duly supported. 

A man haritig the full numhcr of wires 
allowed, cannot marry during the Edit of 
one of them— \¥ a man, ^yiug four wives, 
repuaiate one of them, it is unlawful lor 
him to marry any other woman during the 
terra of that wife’s Edit, whether the divorce, 
under which she stands repudiated, be re- 
versible or complete. Shafei’s doctrine dif- 
fers from this. His reasoning, and the re- 
ply to it, are the same as in the case of a man 
marrying a sister of his wife during the term 
of the latter’s Edit. 

A imn may marry a woman megnant hy 
ivhoredom,—A. man may lawfully marry a 
woman pregnant by whoredom, but he must 
not cohabit with her until after her delivery. 
— This is the doctrine of Haneefa and Alo- 
hammed.— Aboo Yoosaf says that a marriage 
made under such a circumstance is invalid : 
if, however, the descent of tlu' Foetus be known 
and established, the mai riage is null, aceord- 
i.ig to all the doctors. — The argument upon 
which Aboo Yoosaf supports his opinion as 
abo\ c, is, that the illegality of the marriage, 
in cases whore the parentage of the Foetus 
is established, originatc's purely in a prin- 
ciple of tenderness towards the Fmtus, and 
a Foetus is an object of this tenderness, al- 
though it be begot in adultery, since it is in- 
nocent of any oftence ; whence procuring tluj 
abortion of it is illegal ; marriage, therefore, 
with a woman pregnant by adultery is invalid, 
equally with one where Ihe parentage of the 
Foetus is ascertained, and for the same reason. 
Our doctors, upon tliis point, argue that the 
woman is lawful in matrimony, on the au- 
thority of the sacred writings, the Ko^an 
saying, “All women ake lawful to you, 

EXCEPTING THOSE WITHIN THE PllOHlBITED 
DEGREES : ” and the prohibition of cohabita- 
tion until after delivery, is merely on account 
of the impropriety of sowing seed in a soil 
already impregnated by another, a prohibi- 
tion which occurs in the traditions. With 
respect to what Aboo Yoosaf alleges, that 
“ tne illegality of the marriage in cases where 
the parentage of the Foetus is established, 
originates purely in a principle of tenderness 
towards toe Foetus,’’ — it is altogether un- 
founded, because the nullity of the marriap 
in that case originates in a regard for the 
right, not of the Foetus, but of the father. 

Bjit not a captive taken injhat state ^ — It 
is unla\^ul to marry a woman taken in war, 
being pregnant at the time of her capture, 
because the parentage of heKFcetus is asetr- 
, tained.* 


. ♦ As iieces8ai% proceeding from some one 
of the enemy. * V 


A man cannot contract his Am^Walit^ 
(beina pregnant) to another.— X t a man con- 
tract ms Am-Walidj who is pregnant by him, 
to another man, it is null, because thecAm- 
Walid is accounted as the Firash of her 
master, or partner of his bed, insomuch that 
the parentage^ of her child is established by 
the law in him, independent of any formal 
claim or acknowledgment thereof on his part ; 
wherefore, if the marriage were valid, it would 
induce the existence of a right to cohabitation 
in two individuals with one and the same 
woman, a right which is null, as it would 
occasion a doubtful parentage.. 

Objection.— The Am- Walid .being de- 
clared the Firash of her master, it would 
appear that his marriage of her to another 
would not be legal, altnough she were not 
pregnant. 

Reply.— The Firash right of a master in 
his Am- Walid is of hut weak consideration ; 
whence it is, that if he were to deny her 
child’s descent from him, it would become 
bastardized on the instant, without any as-^ 
severation. His Firash right in her, there- 
fore, not being of any account, independent 
of pregnancy, is not prohibitory to her mar- 
riage, unless as connected with that circum- 
stance. 

But he may so contract his enjoyed female 
slave.— 1¥ a man have carnal connexion with 
his female slave, and afterwards contract her 
in marriage to another man, it is lawful ; be- 
cause an absolute slave is not accounted as a 
Firash, or partner of her master’s bed, since, • 
if she were to produce a child, the parentage 
'would not be established inliim unlesshewere 
to claim it. — But yet it is advisable that the 
master, previous to contracting her to another 
person, sutler one terra of her courses to 
elapse, so as to guard against the possibility 
of his seed mixing with that of the other. — 
It is to be remarked, in this place, that the 
marriage of the slave, under the ‘circum- 
stance now mentioned, bek^g valid, it is law- 
ful for her husband to have carnal connex- 
ion with her immediately, and before her 
purification from her first succeeding courses, 
according to Haneefa and Aboo Yoosaf. — 
Mohammed alleges, however, that it will be 
laudable in the husband to abstain from car- 
nal connexion with her until one complete 
term of her courses shall have elapsed, be- 
cause it is possible that there may remain in 
her womb seed of her master, — wherefore it 
is requisite ’’that it be purified of that seed, 
the same as in a case of the purchase of a 
female slave. — The argument of the two 
Elders, in this case, is that the institute of 
the law, legalizing ner marriage, is in itself 
a proof that her womb is unoccupied, as the 
law does not admit any marriage to be legal 
but under that supposition ; wherefore puri- 
fication, in the present instance, is not made 
a rule, either laudable or injunctive : con- 
trary to a case of purchase, that of a female 
slave beiiig held lawful although she be 
pregnant. 

. If a man marry a woman, knowing her to 
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'Truve been guilty of whoredom, he may 
lawfully have carnal connexion with her 
immediately, before her purification from 
her «ourses, according to the two Elders; 
but Mohammed deems it laudable that he 
liave no such connexion with her until after 

' her purification. — The reasoning of each 
upon this point is to the same elfect as in 
the preceding case. 

, An nsufructuari/> inarrutgc is void. — A 
IIJxKkaii or usufructuary marriage, 

where a man says to a woman “ 1 will take 
the use of you for such a time for so much/’ 
is void, all the companions having agreed in 
the illegality of it.— It is related in the 
Aakl Sahech, that Ibn Abbas n'traeb'd from 
his ih’st 'l)piniou and embraced that of the 
other companions ; — for^ Tbn Abbas was first 
of opinion that the usufruct here mentioned 
is allowable; but Alee, informed liim that 
the prophet had dechin'd it unlawful, upon 
wdii(!h he retracted from his opinion of 
usufruct being allowable : — and Jbn Abbas 
having thus r<'traot('d, all the companions 
appear to have agreed concernmg its ille- 
gality. 

A)i(l so also a fvmporanj vutrnagv. — A 
Njkkati Mo'wokkrt, or temporary marriage, 
“-where a man marries a woman, under an 
('ngagement of ten days (for instance), in the 
lueseiico of two witnesses,— is pull. ‘ ‘ZifTor 
asserts that such marriag(! is valid and bind- 
ing, the condition expressed of a spcciiied 
period for its continuance being of no efieet ; 
because a marriage is not to be hold null on 
account of a null or ilh'gal condition therein 
('xprossed.— The argument of our doctors is 
that a temporary marriage is of tlu^ same 
iiiiturc with a usufructuary marriage ; and 
in all contracts regard is had to the semse 
ratlier than to the lettc-r, wherefore a tempo- 
rary marriage is null as well as a usufruc- 
tuary ir«rriage, wlu'thcr the period sjx'oiiicd 
1)0 short or long ; because the principle on 
wliicli a contract^f marriage falls under the 
description of Matat, or usufructuary, is its 
containing a specificatioji of time ; ami the 
same is fouXd in a Nikkah Mowokket, or 
temporary marriage. 

C(fsa of a double marriage by one contract. 
—If a man marry two Avomcn hy one con- 
ti*act, one of wTiom is lawful to him, and 
the other prohibited, his marriage with the 
one who is lawful holds good, hut that with 
the other is void, because in tluit only a cause 
of nullity is found : contrary to where a man 
puts together a frcerian and a slave, and 
sells them by one agi cement, as such sale is 
null with respect to both, because sale is 
rendered null by an invalid condition, and 
the consent to the contract of sale is required 
with respect to the tree pers^on, in order to 
the legality of it with respect to thc^ slave ; 
this is therefore an invalid condition, as 
shall he demonstrated in treating of slaves.— 
It is to be observed that the ^’'hole of the 
stipulated dower, in the case now recited, 
goes to her with respect to xvhom the 
marriage is lawful, according to Haneefa.-*- 


With the two disciples, on the contrary, the 
dower is divided into the proper dower to 
each*, and therefore she with respect to 
whom the^ marriage is legal receives the 
amount of her proj^er dower, and the re- 
mainder drops in favtrar of the husband ; and 
the same is recorded in the Mahsoot. 

^asc of marriage hj/ a Jddiciciljlccxee^ 

If alvoman sue a man on a plea of marriage, 
declaring that such an one had married her, 
and produce evidence in proof of her affirma- 
tion, and the Kazee accordingly declare her 
to ho the wife of such a man, and it should 
so happc'ii that the man had never been 
actually married to tliat woman, yet he may, 
alt('r tiiis, lawfully reside with her ; — and 
this is a sign of the autliority of a judicial 
di'cree (er order of tlie Kazee) in regard to 
ai)pearaueo : and if the woman desire carnal 
eonnexion, the man may lawfully liold such 
connexion with her and this is a sign of the 
authority of a judicial decree, in reality.— The 
authority of the judicial decree extending 
both to ap])carance and reality is a tenet of 
HaQccfa ; and is also found in a prior opinion 
of Ahoo Voosaf. — In a more recent opinion of 
Ahoo Y oosjif, and with Mohammed and Shafei, 
it is not hiAvlul for the man to have carnal 
connexion with tliis woman, because the 
Kazee has erred in his proof, as the witnesses 
bore false testimony, and an error in the 
proof destroys the authority of the decree 
in regard to reality ; wherefore it is, in some 
measure, the same as if the witnesses were 
slaves or infidels, in which ^ case the decree 
would have no authority either in appear- 
ance or reality ; and so it would appear in 
the present instance lik(‘wise ; hut here the 
decree has authority in regard to appearance, 
on account that the witnesses gjive a true 
testimony in appearance ; yet it^ has no 
authority in realitj% as their testimony is 
fals(' in point of fact; whereas, where the 
witnesses are slaves or infidels, the d(!(Tee is 
dcitituto of authority in appearance also, as 
the i)roof remains iniestablished even in , 
appearance, since the discovery of their being 
slaves or infidels is practicable. -yThe argu- 
ment of Haneefa is that the witnesses are 
held, with the Kazee, to hear true testimony, 
and this is proof, as it is impossible to ascer- 
tain whether their testimony be actually 
true : contrary to the state of bondage, or 
the infidelity of witnesses, as these are 
circumstances easily known and ascertained, 
wherefore their evidence is not proof in any 
way.— JNfow the decree being founded on the 
proof, and the authority of the decree, in 
respect to reality, being here possible, by 
previously taking the marriage for granted, 
as a matter of necessity, it follows that the 
decree has auttority in respect to reality, in 
order that the contradiction between the two 
Aay he obviated in cvery^hape,— for if she 


* That is to say,, a dower suitable or pro- 
portioned to the rank aifi* circumstance of 
each respectively. 
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were not lawful to him in reality, it would 
occasion a contradiction between the two, 
instead of obviating a contradiction: con- 
trary to a case of property claimed generally 
(that is to say, without any mention of the 
cause of propriety), such as if a man were 
to claim a female slave generally, and bring 
false evidence, and the Jiazee decree the 
slave to the plaintiff, and it afterwards 
appear that the witness bore false testimony, 
—tor in this case the decree has authority in 
appearance, but not in reality, because the 
causes of propriety in the slave are several, 
such as sale, purchase, gift, and inheritance, 
and regard cannot legally be had to any one 
of these as being prior to the others, since no 
one of them has precedence of the others, 
and to regard the whole of them as prior, is 
impossible ; wherefore the decree cannot 
possess any authority [in reality]. Observe 
that the previously taking the marriage for 
granted, as a matter of necessity, is on 
account that a decree signifies the promul- 
gation of a thing which is established, and 
not the establishment of a thing which is not 
established, — for, if it were not previously 
taken for granted, it would follow that a 
decree signifies the establishment of a thing 
- vhich is unestablishod, wherefore the mar- 
riage is necessarily first taken for granted ; 
and this is possible in the case of a claim of 
marriage, but not in a case of general 
propriety, for the causes of propriety there 
are multifarious, and no one of these has 
priority over the other ; — in such a case, 
therefore, the regarding of any one cause of 
propriety as prior to the others is impossible. 


CHAPTER II. 

OF QXJAEDIANSHIP AND EaUALITY. 

adult female may engage in the contrhet 
without her guardian s cofisent . — A Woman 
who is an adiilt, and of sound mind, may be 
married by virtue of her own consent, al- 
though the contract may not have been made 
or acceded to by her guardians ; and this, 
whether she be a virgin or a Siyceba.— This 
is the opinion of Haneefa and Aboo Yoosaf, 
as appears in the Zahir Rawayet.— It is re- 
corded, from Aboo Yoosaf, that her marriage 
cannot be contracted except through her 
guardian. Mohammed holds that the mar- 
riage may be contracted, but yet its validity 
is suspended upon the guardian’s consent : 
on the other hand, Malik and Shafei assert 
that a woman can by no means contract her- 
self in marriage to a man in any circum- 
stance, whether with or without the consent 
of her guardians ; — neither is she competent 
ta contract her daughter or her slave, nor to 
act as a matrimonial agent for any one, so as 
ito enter into a contract of marriage on be- 
half of her constituent;, because the end 
proposed in maritlfge, the acquisition of 


those benefits wdiioh it produces, such asproj ^ 
creation, and so forth : and if the perfor- 
mance of this contract were in any respect 
committed to women, its end might be de- 
feated, they being of weak reason, andbpen 
to flattery and deceit. — Mohammed argues 
that this apprehension is done away by the 
permission of the guardian being made a 
requisite condition. — The reasoning upon 
Avhich the Zahir Rawayet proceeds in this 
case is that, in marrying, the woman has 
performed an act affecting hersdlf only, and 
to this she is fully competent, as being sane ^ 
and adult, and capable^ of distinguishing i 
good from evil, whence it is that she is by 
law capacitated to act for herself in all mat- 
ters of property, and likewise to choose a 
husband ; neither does a woman require her 
guardian to match her for any other reason 
than as she may, by that means, avoid the 
imputation which might be thrown upon her 
modesty if she were to perform this herself; 
for all wdiich reasons a woman contracting 
herself in marriage is valid, independent of 
lier guardian, although it should be an un- 
equal match ; but yet, in the latter case, the 
guardian is at liberty to dissolve the mar- 
riage. 

Unless the match he unequal . — It is re- ' 
corded as an opinion of Haneefa and Aboo 
Yoosaf, that the marriage is illegal if there 
be an inequality between the parties. — It is 
also recorded that Mohammed afterwards 
<idopt('d the sentiments of the two elders 
upon this point, and agreed with them, that 
the marriage here treated of is lawful, and 
that its validity is not suspended upon the 
approbation of the guardian, v. • ■ ’ 

jfU)/ adult rii^i cannot he married against^ 
her will . — It !s not lawful for a guardian to ' 
force into marriage an adult virgin against 
her consent. — This is contrary to the doc-^ 
trine of Shafei, who accounts an adult virgin 
the same as an infant, with respect^lo mar- 
riage, since the former cannot be acquainted 
with the nature of marriage any more than 
the latter, as being equally uninformed with 
respect to the matrimonial stat^, whence it 
is that the father of such an one is em- 
po'wered to make seizin of her dower without 
her consent.— The argument of our doctors 
is that the woman, in this case, is free, and 
a Mokhatiba (that is, subject to all the obli- 
gatory observances of the law, such as fast- 
ing, prayer, and so forth), wh(Tefore no per- 
son is endowed with any absolute authority 
of guardianship over her : contrary to the 
case of infants, over whom others are neces- 
sarily endowed with this authority, the 
understanding of such being defective, 
whereas that of an adult is held complete, 
in consequence of her having attained to 
years of (iiseretion ; for, if it were otherwise, 
she would not be subject to the observances 
of the law: from all which it follows that 
this woman is the same as an adult son; and 
that all her •cts with respect to matrimony 
are good and valid, the same as his with re- 
spect to property ; neither is her father em-^ 
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v^owered to make seizin of her dower without 
ner consent expressed or virtually under- 
stood, as he is not at liberty to do so where 
she has forbidden him. 

Tokens of cQii&ent from — When- 

eVEii a j^uardian, bcin^ the person empowered 
to engage in the contract, requires the con- 
sent of an adult virgin to a marriage, if she 
smile or remain silent, this is a compliance ; 
because the prophet ^as said, “A virgin m»ist 
be consulted in every thing which regards 
herself; anTl if she be silent it signities 
assent;” and also, because her assent is rather 
to be supposed, as she is ashamed to testify 
her desire ; and laughter is a still more cer- 
tain token of assent than silence ; contrary to 
weeding, as this manifests abhorrence, since 
tears are most commonly the ('tleet of grief, 
and not of joj^ which is rarc'ly the occasion 
of them, and therefore not to be regarded. 
•—Some have said that if her laughter be in 
the manner of jest or derision it is not a com- 
pliance ; nor is her weeping a disapproval, if 
it be not accompanied with noise or lamen- 
tation. . 

But if a marriage be proposed to an adult 
virgin by any other than her guardians, or 
by a AValee Bayced (or guardian of a more 
distant degree than her fatlier, brother, or 
uncle), her silence or laughter are not suf- 
ticent, until she shall from her lips pronounce 
an explicit compliance, because here her 
silence might be construed to arise from 
shyness towards such a person as being af 
stranger, and not from her consent to the 
match ; and if it were even to be considered 
as a token of approbation, yet, under such a 
circumstance, it must be regarded as doubt- 
ful: but this is not the case if the person 
^ ^•'^ho proposes the marriage be acting merely 
as a messenger from her parent, or other im- 
mediate guardian ; because to such an one 
*tlie same signs of assent or dissent suffice as 
were sPbeilied in the preceding case. — ft is 
here to be observed that, in requiring the 
Avoman’s consent as aforesaid, it is requisite 
that the husband proposed to her be particu- 
larly namec^ and described, so as to enable 
her to form some idea of him, whereby to 
ascertain her liking or dislike ; but it is un- 
n(‘ccssary to name or specify the dower ; and 
tins is approved, because marriage may be 
effected indepi-ndent of any dower, as that is 
not essential to it. 

^ If a man contract an adult virgin in mar— [ 
^ riage to another without Imr knowledge, 
upon her receiving intelligtuice of it the 
same tokens suffice, to signify her compli- 
ance or approval, as were specified in the 
former case ; that is to say, if she laugh or 
remain silent she consents, or if she weep 
she disapproves, provided the person con- 
tracting on her behalf be her guardian, and 
as such empowered so to contract; but if 
the contract be entered into by any other 
than her guardffin, her consent is not under- 
stood until she shall have ej^refsed the same 
in terms ; and in this, as in the preceding 
case, the naminor n-nd describing of the hus- 
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band to her is a requisite condition, but not 
the specification of the dower.— It is to be 
here observed that, if the person who con- 
veys the intelligence to her be a Fazoolee 
(that is, one who is neither an agent nor 
guardian), number or inte grity are conditions 
essential^ to the effect ; that is to say, the 
information must be conveyed to her by two 
persons, or at least by one person of known 
good repute, according to Haneefa : but if 
tho informer be acting merely as a messenger 
from tile guardian, then neither number nor 
integrity arc conditions, according to all the 
doctors. There are many cases similar to 
this with respect to the point at present in 
question, such as tlu' recall of an ambassador, 
and the revocation of the privileges of ^ 
Mazoon. \ 

Toknis of cj)^svnt from n Siyeoha. — If a 
guardian propose' a nramago"’R>''a”'15iyccba 
(or woman Avith whom a man has had carnal 
conn(*xioii), it is necessary that her compli- 
ance be particularly expressed by Avords,'Ruch 
as, “1 consent to it,” because the prophet 
has said, “ Siykkuas are to be consulted,” 
and also because a Siyeeba, having had con- 
nexion with man, has not the same pretence 
to silence or shyness as a virgin, and consc- 
qiientlv the silent signs before intimated are 
not sufficient indications of her assent to the 
proposed alliance. 

Cenes' Huder which a tcomnn is still con- 
sidered as a virgin^ in respect to the tokens 
of eo7iHcnt.—lY the signs of virginity in a girl 
should happen to be effaced, either by leap- 
ing or any other exertion, or by a wound, or 
by frequent repetitions of the menses, yet 
she is still to be considered as a virgin ; that 
is to say, her silence is a sufficient sign of 
her acquiescence in a marriage proposed, 
because she is still in reality a virgin, the 
hiAv accounting every woman such who has 
not had camel connexion with the other sex, 
— and consequently subject to the same shy- 
Uijfss and reserve, from her not being accus- 
tomed to male society.— And if the higns of 
virginity be effaced even by fornication, yet 
sbr here also stands as a virgin, according 
to llanccfa. Aboo Yoosaf, Mohammed, and 
Shafei, are of opinion that the silence of 
such an one is not a sufficient token of con- 
sent to a marriage proposed, because she is 
actually a Siyeeba, since she has actually 
had connexion with man. — Haneefa in this 
case argues that people in general still sup- 
pose her to he a virgin, and hence consider 
ncr speaking as a breach of decorum, and 
consequently she will refrain from speech ; 
her silence, therefore, must be held sufficient, 
lest her delicacy be violated : contrary to a 
case Avhere a woman has lost her virginity 
either in an erroneous or an invalid mar- 
riage, as sucl? an one would not be hold a 
f’irgin with r|spect to the point in question, 
the law having manifested her carnal con- 
nexion, by instituting, in her case, obse*- 

" ' ' iclf 


vances which are a consequence of it (such 
as Edit and Dower), and by establishing the 
parentage of her Aild,*^hereas it recom- 
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mends as laudable, the concealment of forni- 
cation : this, however, is only where the case 
is not of a very notorious nature ; for if a 
woman be known to abandon herself to for- 
nication publicly, her silence would not be 
deemed sufficient. 

^ , nd denial— Iv ^ man 

should say to a woman, “ You have lie«ard of 
your being contracted to me by our friends, 
and remained silent and she repjy, “No, 
I refused you,’' or, “ 1 dissetited," her de- 
claration is to be credited. — differ says that 
the declaration of the husband is to be cre- 
dited, on account that silence is the original 
state of man, wherefore the person who ad- 
heres to that is the defendant ; and the re- 
pulsion of the marriage is supervenient, 
wherefore the person who adheres to that is 
the plaintiff ; the case is therefore the same 
as where a person enters into a contract of 
sale under a condition of option, and pleads 
a rejection after the time of option has elapsed, 
and the other denies the rejection, — for in 
that case the declaration of the denier is to 
be credited, as he adheres to what is origiual, 
to wit, silence. Our doctors, on the other 
hand, say that the husband, in the juesent 
case, on account of his plea ol' silence, pleads 
the obligation of the contract of marriage, 
an * consequently of his being the proprietor 
of the woman’s person ; * and, that the wife, 
by pleading the rejection, sets aside the claim 
of ner husband, and must therctore be con- 
sidered as the defendant, in the same manner 
as when a depositee pleads the restoration of 
a deposit, and the proprietor of the deposit 
declares that he liad not returned it to him ; 
because, in such a case, the declaration of the 
trustee would be credited, since he is in re- 
ality the defendant, although in appearam'o 
ho be the plain tiff, for he frees himself from 
responsibility, and the original state of man 
is freedom, and an exemption from responsi- 
bility: — it is otherwise with respect to the 
case of a condition of option in sale, bccaitso 
the obligation of a sale is manifested after the 
lapse of the time of option, and therefore the 
person who pleads the rejection is plaintiff 
both in reality and in appearance. But here, 
if the husband should produce evidence in 
support of his silence, the marriage becomes 
established: if, however, he liav(' no evidence, 
then an oatli must not be imposed upon the 
wife, according to llaneefa. — This is one out 
of six cases in wliich an oath is incumbent 
upon the defendant, according to Haneefa, 
in opposition to the opinion of the two dis- 
ciples ; as will be fully treated of under the 
head of sales. 

lillants may he contracted hy tliej}^ ^guar- 
(tiam'.—Tm marriage of a boy or girl under 
a^>, by. the authority of theirbpaternal kin- 
dred, is lawful, wliether the girl be a virgin 
or not, the prophel^ having de&ared “ Mar- 


* Arab. Booza, i.e. Genitalo Mulieris. The 
phrase here adopted is to^ be thus understood, 
fn marriage and divorce, throughout. 


riage is committed to the paternal kindred.’*^ 
Malik alleges that this is a power the exercise 
of w hich does not appertain to any of the 
kindred except the father. — Shafei maintains 
that it belongs only to her father or grand- 
father : and he adds that this privilege does 
not appertain to any guardian whatever with 
respect to an infant Siyeeba, although he be 
her father or her grandfather. — Malik argues 
that power over freemen? is established from 
necessity ; but in the present instance no sucli 
necessity exists, as infants are not subject 
to any carnal appetite ; yet it is vested in a 
father, on the authority of the sacred writings, 
contrary to what analogy would suggest :~ 
but he also says that a grandfather, not b(.- 
ing the same as a father, is not to be included 
with him. Our doctors, on the other hand, 
allege that the guardianship vested in a 
father is in no respect contrary, but is rather 
agreeable to analogy ; because marriage is a 
point which involves in it many considera- 
tions, both civil and religious ; and it is not 
pei'feet unless the parties be equal in degree 
according to^dic customary acci'ptation ; and 
this cqualit^is not always to be found; where- 
fore autliority is vested in tlie father to con- 
tract his children during their minority, lest 
an opportunity of marrying them equally 
nright be lost. — Shafei argues, that entrust- 
ing the powaw of contracting marriage to any 
others than the father or grandfather would 
1)0 oppressive upon the child, since it is to be 
supposed that no others are equally int(Tested 
in its welfare or happiness; on which prin- 
ciple it is that kindred of a more distant de- 
gree are not empowered to act with respect 
to the pro])erty of infants, a matter of inff- 
nitoly less importance than their persons, and 
consequently the acts of such, with respect to 
the latter, are unlawful a fortiori. — Our doc- 
tors argue, that affinity is a cause of affection' 
in other relations the same as in the p arents,- 
and in whatever degree that may be defective, 
a provision is made against any evil conse- 
(lucncc, by vesting in the child an option of 
acquiescence in the match after puberty, 
which acquiescence is necessary tV) constitute 
its validity ; e-ont rary to the case of acts witli 
respect to property, because these are capable 
of repetition, since they are done with a view 
to the acquisition of gain, which cannot be 
obtained but by such repetition ; and such 
being the case, if any loss should happen in 
the property, it is irretrievable; wherefore 
authority to act in respect to property is use- 
less, unless it be absolute ; and absolute au- 
thority cannot bo established where there is 
any defect. The argument of Shafei, in sup- 
port of his second proposition (to wit, “that 
this privilege does not appertain to any guar- 
dian whatever with respect to an infant 
Siyeeba, although he be her father or grand- 
father”), is, that her becoming a Siyeeba is 
to be considered as endowing her with suffi- 
cient unders^nding and capacity to act and 
judge for herself, on account of her being 
thus accustomed to male society, wherefore 
the law operates upon this consideration, 
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without any regard to the absolute fact of her 
being endowed with such a portion of under- 
standing or not, as that is a matter which 
does not readily admit of ascertainment. To 
this our doctors reply, that the infant re- 
quires a guardian whose tenderness and af- 
lection must be necessarily admitted; neither 
can her acquaintance with the other sex be 
considered as endowing her with any addi- 
tional portion of understanding in regard to 
mankind, without concupiscence, which, in 
a child, does not exist. — It may also be fur- 
ther observed that the precept of the prophet 
already quoted is general and indiscriminate, 
and therefore includes all relations equally ; 
whi(^ makes it a sufficient answer to Malik 
and i^hafei. 

ItELATTOKS stand in the same order in point 
of authority to contract minors in marriage 
as they do in point of inheritance ; but this 
authority, in the more distant relatives,^ is 
superseded by the existence of those of a 
nearer degree. 

^ Case morr(0{ic oj^ infants caii- 

tmiivs 7)uic7in(/ afyr inihcjfty, — li’ the mar- 
riage of infants be contracted by the fathers oi 
grandfathers, no option after puberty remains 
to them ; because the determination of ))arents 
in this matter cannot be suspected to origi- 
nate* in sinister motives, as their atfection tor 
their offspring is undoubted; wherefore the 
marriage is binding upon the parties, the, 
same as if they had themselves entered into 
it after maturity. 

iktso which admits an ojdion of acquie- 
scence after puhcrtij, — But if the contract 
should Have been executed by tlu; authority 
of others than tlu-ir parents, each is respec- 
tively at liberty, after they become of age, to 
choose whether the marriage shall be con- 
fii’med or annulled. — This is according to 
yancefj 4 Mohammed. Aboo Yoosaf 

maintains tliat, in this case also, no option 
remains to them,»siuec he (considers all guar- 
dians to be the same as parents. To this 
Haneefa and Mohammed reply, that the 
m()rc| distal#; the guardians stand in their 
affinity to the parties, the less warm are 
their aliections supposed to be ; whence it is 
to be apprehended that, in contracting the 
marriage, self interest, or some other sinister 
motive, might operate in their minds to the 
disadvantage of the infant under their guar- 
dianship, an evil which is provided against 
by leaving an option to tlie infant after 
maturity. — It is to be observed, however, 
that this case, applying generally to all 
except the father and grandfather, includes 
the mother of the infant, and also the Ivazee ; 
because the former, as being a woman, is de- 
ficient in judgment ; and the latter, as a 
stranger, in atfection; and consequently a 
right of option must be reserved to the infant 
alter maturity. — It is also to be remarked 
that, in dissolving the marria^, decree of 
the Kazee is a necessary conoTtion in all 
cases of option exerted after maturity : con- 
trary to the rule in the exertion of a similty’ 
right of option after manumission ; that is to 


say, if a master marry his female slave to any 
person, and afterwards emancipate her, she 
will have a right of option upo| her emanci- 
ation ; if she please the marriage continues, 
ut if she disapprove it is dissolved ; and the 
decree of the Kazee is not essential to such 
dissolution : but it is otherwise in the case of 
option after maturity ; because that option 
is reserved with a view to guard against 
injury to the other rights of the parties, 
which might occur in a variety of instances, 
and which, if admitted (as, if the marriage 
were absolute, they must be), would be cal- 
culated to introduce many evils into the 
married state, since the guardian might, for 
instance, in executing the contract, agree to 
an inadequate dow('r, or to an unequal 
match ; and as the dissolution of the mar- 
riage thus tends to affect other rights, a 
decree of the Kazee is essential thereto* : but, 
in the case of the female slave, the right of 
option after emancipation is intended as a 
security against an evident injury to herself, 
as the husband's power over her is extended, 
and his authority, as well as her obligations, 
in many respects enlarged, by her emancipa- 
tion from slavery ; whence it is that this 
right of option is restricted to female slaves 
only, and does not extend to males, to whom 
the above principle would not apply ; and 
such being the case, the dissolution of her 
marriage Ts to bo regarded merely as the re- 
moval of a hardship from herself, in which 
the decree of the Kazee is no way necessary, 
since all persons are entitled to relieve them- 
selves from evil. 

TpJifimsf qc/iuicjicfMcs^ .affer. jiiihiit'ty.—ly 
th(* female, thus contracted during infancy, 
be of age when the marriage is lirst men- 
tioned to her, and she upon that occasion 
remain silent, her silence (according to 
llaneefa and Mohammed), is to be con- 
strued into consent; but if she continue 
igitorant of the contract, her right of option 
is still reserved to her, until such time as she 
is informed of it, and remain silent as above. 
— Mohammed, in this case, makes it a condi- 
tion that the girl be duly informed of the 
marriage, because she cannot exert her right 
of option wTthout a kno^yledgc of that cir- 
cumstance, as the guardian may effect the 
marriage altogether unknown to her, and it 
may consequently happen that she never 
hears of it, and of course she would remain 
excused (as to her silence) on the ground of 
ignorance ; but he docs not make a know- 
ledge of her right of option a condition, be- 
cause that is an institute of the law, and 
ignorance is no plea with respect to an insti- 
tute of the law, with which it is supposed 
that every pei^on ought to be acquainted ; 
the case is otherwise with a female slave, 
Afho being employed in service of her 
master has no opportunity to obtain any 
knowdedgo of the law, ■’yherefore ignorance* 
of this point is a good plea in favour of the 
continuance of her ijyht cf •option. 

The right of option m a virgin, 
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after maturity, is done away by her silence ; j 
but the right of option of a man is not ' 
done away by the same circumstance, nor 
until he express his approbation by word or 
by deed, such as presenting her dower, co- 
habiting with her, and so forth : and in like 
manner the right of option of the female 
after maturity (in a case where the husband 
has enjoyed her before she attained to that 
state), is not annulled until she express her 
consent or disapprobation in terras (as if she 
were to say “I approve/^ or, “I disap- 
prove),’' or until her consent bc^ virtually 
shown by her conduct, in admitting the 
husband to carnal connexion, and so forth. 

Degree of the continuance -of a sight of 
option after maturity . — The option of ma- 
turity of a virgin is not protracted to the end 
of the assembly but that of a Siyeeba, or a 
youth, is not annulled even by the rising 
Irom the ^ assembly, because the option of 
maturity is established by dissent, on account 
of the apprehension of the ends of marriage 
being defeated ; and whatever is establi.iihed 
by dissent is annulled by assent, on account 
of its advantage being obtained ; now the 
silence of a virgin is assent, but not that of a 
Siyeeba, or a youth ; wherefore the option of 
the former is annulled, but not that of tlu‘ 
two latter •.—moreover, a Siyeeba’s option of 
niaturitvt has not been established by the 
act of her husband, as is evident; and a 
circumstance which is not established by the 
act of the husband is not restricted to that 
assembly, since that only whichis delegated^ 
is so r('stricted, as shall be hereafter demon- 
strated ;s^ contrary to th(' option of manumis- 
sion, as that is not annulled by silence, but 
is piotracted to the end of the assembly, and 
annulled by the rising from the assembly, 
because the option of manumission is estab- 
lished by the act of the master,^ namely, 
emancipation; and hence regard is had to 
the Majlis in this case, as well as in that of 
a woman (mdowed by her husband with an 
option of divorce. 

in consequence of (yption is not 
. .. SErAKATiON between a husband 

ana wile in consequence of option after ma- 
turity is not divorce, from whatever side it 
proceed, because it may with propriety 
proceed from the wife, whereas divorce can- 
not. And so also, separation in consequence 
of option after manumission is not divorce, 
for the same reason. 

JHuh of inheritance in the marriaqje^of 
^anis. — If a gdiT whbTias been contracted 
in marriage by her guardians, as already 
stated, should die before she attain maturity, 

* Arab. Majlis, meaning tbe place or com- 
pany in which she may hapien to be at the 
time of her attaining maturity. It is treated 
^ 4of at large elsewhere. Vide Index. 

t By option^ of* maturity, and option of 
manumission, is^mcapt', option of acquie- 
scence after maturity, after manumission. 

t Namely, a powe» of divorce. . 

§ Sec Book of Divorce, Chap. HI. 


her husband inherits of her : and, in like 
manner, if a youth so contracted should 
die before he attains maturity, his Vifo 
inherits of him; — and so also, if either 
should happen to die after maturity, with- 
out a separation having taken place ; — 
because the marriage contract was regular 
and valid ab origine, and would remain so, 
until dissolved by the dissent of one or both 
of the parties in the event of thbir arriving 
at maturity; but this being precluded by 
the demise of one of them, the marriage con- 
tinues good for ever ; and consequently all 
the mutual privileges established in the 
parties by the marriage are irreversibly con- 
firmed by the decease of either of them : — 
contrary to the case of a marriage contracted 
by an unauthorized person, where, if either 
oi' the parties were to die before assent being 
duly expressed, the other would not inherit ; 
because, in this case, the existence of the 
marriage is suspended upon the consent of 
the parties, and is consequently rendered 
null by the demise of either previous to the 
declaration of their will in it ; whereas, in 
the other case, the decease of either party, 
pr('vious to maturity or separation, as afore- 
said, does not annul, but rather confirms 
their marriage. 

incapable of acting as guardians 
ill niarriagc . — AuinoiiiTY to cohtrnct others 
in marriage is not vested in a slave, an 
infant, or a lunatic, because such persons, 
being considered in law as incapable of 
acting for themselves, are incompetent to 
exercise any authority over others, a fortiori: 
moreover, this authority is established in 
guardians and others out of tenderness to 
persons wlio, from tlieir situation, require 
attention and care (such as infants and 
lunatics) but this would not be manifested 
by committing the execution of iSarriage, 
on their behalf, to persons of the above 
descriptions. 

An infidel cannot be vested with this au- 
thority with respect to a Mussulman, male 
or female, because the word of God says 
“ Hr. DOTH NOT admit infidels to any 
CLAIM uroN DELTEVEKs;” and, if this au- 
thority were vested in infidels, it would be 
admitting them to such a claim : and hence 
also it is, that the evidence of infidels re- 
garding Mussulmans is not admitted ; and, 
upon the same principle, that Mussulmans 
and infideis cannot inherit of each other. 

An infidel is vested with this authority 
vdth respect to his children who are infidels, 
the word of God saying, “ Infidels may 

EXERCISE AITTHORITY OVER JNFIDELS;" 

whence it is that the evidence of infidels 
regarding infidels is admitted, and that in- 
heritance obtains among them. 

J^ternal relations may act in defect qf 
th^ paternal,-^t^ defect of paternal rela- 
tions, auth«rity to contract marriage apper- 
tains to the maternal (if they be of the same 
family or tribe), such as the motW, or mater- 
fial uncle or aunt, and all others within the 
prohibited degrees, according to Haneefa, 
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upon a principle of benevolence. — ^Mohammed precluded by the nearer.— The argument of 
alleges that this authority is not vested in our doctors is that authority to contract 
anj»except the paternal kindred ; and there is minors in marriage is instituted out of 
also an opinion of Haneefa on record to this regard to their ^ interest, as was already 
effect.— Of Aboo Yousaf two opinions have noticed whence it is that this authority is 
been mentioned ; according ^ to that most not admitted over any, excepting such as pe 
generally received, he coincides with Mo- incapable of paying the necessary attention 
hammed : and their arguments on this sub- to tneir own interest ; and this regard is 
ject are twofold : •First, the prophet has not manifested in committing the business 
declared ‘•Marriage is committed' to the of marriage to the nearer guardian, who is 
paternal kindred (as was before quoted) ; absent, as from the exertion of his prudence 
Secondly, the only reason for instituting or good sense no advantage can, in that 
this authority is that families may bo pre- situation, be easily derived ; the authority, 
served from improper or unequal connexion ; therefore, in this case, devolves to the 
and this guard over the honour of a family guardian next in degree who is present 
is c8mnfitted to the paternal relatives, whose moreover, as, in case the first guardian were 
peculiar province it is to take care that their to die, or to become insane, the authority 
stock be not exposed to any mean or do- would devolve to the next in degree, so does 
basing admixture, so as to subject them to it likewise in the present case. And with 
shame. — The argument of Haneefa is, that respect to what Zilicr and Shafei have ad- 
authority to contract marriage is instituted vanced, that “ if the absent guardian were 
out of a regard to the interest of the child, to contract the infant in marriage on the 
which is fully manifested by committing it spot where he may at that period happen to 
to persons whose relation to thf infant is so bcf it is lawful,” — the assertion is not ad- 
near as to render them interested in its mitted : but even granting this, it is still to 
welfare. be observed, that although the more distant 

Or the Mawla (jf an infant female dam.— guardian be further removed from the infant 
If the Mawla * oT hin infant female slave, in point of consanguinity, yet, being upon 
having emancipated her, should contract her the spot, he is enabled to transact^ for the 
in marriage, it is lawful, although she have latter, with the advantage of immediate and 
relations within the prohibited degrees upon local knowledge ; and vice versa of the other 
the spot, provided there he not among them guardians. Thus they stand upon an equal 
any relations of the paternal description, footing with respect to authority ; and who - 
because the Mawla stands as a paternal rela- ever of them may enter into a contract of 
tion with rf'spect to her. marriage on behalf of the infant, the same 

Or the Magistrate in defect of a natural holds good, and is not liable to be set aside. 
gudrdiaj^ — Where persons are destitute —-liy the absence ternud Gheebat'Moonkatat, 
or'ahy natural guardian, the authority of is to be understood the guardian being re- 
contracting them in marriage is vested in moved to a city out of the track of the cara- 
the Imam or the Kazee ; because the prophet vans, or which is not visited by the caravan 
•has, in his precepts, declared, “Bersons being more than once in every year; some, how- 
<lestitiiio of guardians have a guardian in the ever, have defined it to signify any distance 
iSultan.’' amounting to three days’ journey. ^ 

OxJJu^ nearAt guardian present in the guardianship over a lunatic woman 

ahsenee of others.— li' the parents, or other rc.sFs loUh Her If a lunatic woman 

fiiTt natural guardians of an infant, should have two guardians, oiu^ her son and the 
bo removedfto such a distance as is termed other her father, the authority of disposing 
Gheebat-Moonkatat, it is in that case lawful of her in marriage rests with the former and 
for the guardian next in degree to contract not witli the latter, according to Haneefa 
the infant in marriage. — Zitfer and Shaiei and Aboo Yoosaf. Mohammed says that the 
allege that it is not lawful, because this father is her guardian in this respect, as 
authority is vested in the first guardian as a feeling a more lively interest in her than the 
right, in order that the family may be pre- i>on. — The argument of the two Elders is 
served from the shame occasioned by the that a son is prior to all others of the parental 
infant forming a degrading connexion; and kindred * and the right of guardianship goes 
this being a positive right, cannot be an- by this right of priority, in preference to 
nulled by the absence of the party, as the affection : thus any paternal kinsman (such 
law does not admit absence to be destructive as the son of the father’s brother, for in- 
of a right ; and hence it is that if the absent stance), is in this respect prior to the mater- 
guardian were to contract the infant in nal grandfather, although the natural aflfec- 
marriage on the spot where he may at that tion of the letter be admitted to be the 
period happen to be, it is lawful; moreover, strongest. ^ 
a relation of a more distant degree is not c, .• tt n ,9 t-,' 

vested with authority in the existence of a Section. Of Kaf at , or Eq uality, _ ^ 

nearer relative, since the mo|p distant is fruition of Xgf at.— in its literal^ 

— — sense, means equality. — In the language of 

* Meaning the emancipator. For a full the law it signific^he Equality of a man, 
definition of this term, see the Emancipation j with a woman, in^^e several^ particulars 
of Slaves. ' wRich shall be immediately specified. 
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^ EqualUjjng^^OSS^^ — In inar- 

ria^^-fegaH is had to equality, because the 
prophet has commanded, saying, “ Take ye 
care that none contract women in marriage 
but their proper guardians, and that they be ' 
noli 80. contracted but with their equals; 
and also, because the desirable ends of inar- 
raige, such as cohabitation, society, ^ and 
friS'hdship, cannot be completely enjoyed 
excepting by persons who are each other's 
.equals (according to the customary estima- 
'ion of equality), as a woman of high rank 
„ and family would abhor society and cohabita- 
tion with a mean man ; it is requisite, there- 
fore, that regard be liad to equality with 
respect to tlie liusuand; that is to say+ that 
the husband be the equal, of his wife; but it 
is not necessary that tlie wife be the equal of 
the husband, since men arc not degraded by 
cohabitation with women who are their in- 
feriors. — It is proper to observe, in this place, 
that one reason for attending to equality 
in marriage is, that regard is had to that 
circumstance in confirming a marriage and 
establishing its validity ; for if a woiikin 
should match herself to a man who is her 
inferior, her guardians have a right to 
separate them, so as to remove th.e dishonour 
they might otherwise sustain hy it. 

iji 'pomt irf' tribe or fnntily. — Euiialitv 
s regarded with respect to lincag(i, this being 
a source of distinetiou aiiiong mankind ; thus 
it is said, a Ivoorai^.h is tlie equal of a 
Kooraish throughout all their tribes;” that 
.is to say, there is no pre-eminence among 
them, between llashmees and iSilb'es, Teye- 
mees or Adwees; and in like maimer they 
say, “ an Arab is the e(]ual of an Arab.’’- 
This sentiment originates in a ])r('ee])t of the 
prophet to this eilbet; and lienee it iscvidiuit 
that there is no pre-eminenee (umsidered 
among tlio Kooraish tribes: and with respect 
to what Imam Mohammed has advanced, 
that “ prc-eminene(' is not regarded amopg 
the Kookalsii tribes or families, excepting 
where the saim* is notorious, such as tin' 
house of tlie Kiiajjfs,” liis intention in 
this exct'ptioii was merely to show that re- 
gard should be had to pre-emineuce in that 
particular liouse, out of res])eet to the Khila- 
fet, and in order to suppress rebellion or dis- 
atfection ; and not to say that an original 
(Miuality does not exist throughout. The 
Kooraishees are the descendants of Nazir, sou 
of Kanaan, as is universally known. — Ihii- 
Hijr has said that the Kooraishees are de- 
scended of Kihr the son of Malik. The term 
Kooraish is a diminutive of Kursh, wliicli 
means a body of people, or congregation; 
and this appellation was originally applied 
to them, because they were accustomed to 
trade through diherent cities and countries, 
and after being thus seatterciis used to rec 
assemble at MecO^i. The Arabs are those 
who derive their descent from a stock an- 
terior to Nazir, or (according to Ibn-IIijr) 
anterior to Kihr. 

% The Binno Ballala tr4ip arc not the equals 
of Arabs of any othir description whatso- 


ever, tliey being notorious throughout Arabia 
for every species of vice ; and none of those 
before mentioned esteem them as upoi^ au 
equality with themselves. 

that is 

to say, Ajims,“‘wno are neither Kooraishees 
nor Arabs, are the equals of each other 
throughout, regard not being had among 
them to lineage, but to Islam. — Thus an 
Ajim Avhose family liave been Mussulmans 
for two or more generations is the equal of 
one descended ot Mussulman ancestors ; — 
hut one who has himself embraced the faith, 
or he and his father only, is not the (iqual of 
an Ajim whose father and grandfather wore 
Mussulmans ; because a family is npt esjtab- 
lished under any particular denomination 
(such as Mussulman, for instance), by a retro- 
spect short of the grandfather. — This is the 
doctrine of lianeefa and ^lohammed. Ahoo 
Yoosaf says that an Ajim Avhoso father is a 
Mussulman is the equal of a woman whose 
father and grandfather are Mussulmans. 

An Ajim ^yho is the first of his family pro- 
fessing the faith is not the equal of a woman 
whose father is a Mussulman. 

Xn pei/it oJ‘ freedom . — EQUALITY in point 
of freedom is the same as in point of Islam, 
in all the circumstances above recited, be- 
en use bondage is an ellect of infidelity, and 
th(‘ pro])erties of meauuess and turpitude are 
thi'rein found. 

’ lik point of vhnuteter. — IIegaei) is to bo 
bad to e(|uality in piety' and virtue, accord- 
iugto Haneefa and Aiioo Yoosaf; and this is 
approved, because virtue is one of the first 
principles of superiority, and a Avoman de- 
rives a degree of scandal and shame from 
th(‘ prodigacy of her husliand, beyond what 
she sustains even from that of her kindred. 
— Mohammed alleges that positive equality 
in point of virtue is not to bo regarded, as 
that is connected with ndigion, tif Avhieh 
rules 1 ‘egarding mere Avorldly matters do not 
a])ply, excejitiiig wheie the party, hy any 
base or degrading misconduct (such as a 
mail exposing himself naked aiu^^ intoxicated 
ill llu' ])ublic street, and so forth), may have 
incurred derision and con tern fit. 

J(t point of foritinc . — EaiJALiTY is to he 
regarded Avith respect to property, hy which 
is understood a man being possessed of a 
suflicicncy to discharge Iho dowcT and pro- 
Aude maintenance ; because if he is unable 
to do both, or either of those, ho is not the 
equal of any Avonian ; as the dower is a con- 
sideration for the carnal use of the woman, 
the payment of Avhich is necessary of course ; 
and upon the proAUsiou of a support to the 
Avife depends the permanency of the matri- 
monial connexion ; and this is therefore in- 
dispensable a fortiori. — d'his, according to 
some, is found in the ability to support a 
Avife for one month only ; but others say for 
a year. By a man possessing sufUcient to 
enable him Ife discharge the dosver, is under- 
stood his ability to pay down that ])roportion 
of it which it is customary to give immedi- 
ately upon the marriage, and which is termed 
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l&oajil, or prompt; the remainder, termed amount of it has 1)cen bpccifically stipulated, 
the Mowjil, or deferred, it is not usual to pay —To this Haneefa replies, that the guardians 
until a future season ; and hence it is that assume a certain degree of respect and con- 
the Ability to pay that part of the dower is sideration from the magnitude of the dower ; 
not made a condition.— Aboo Yoosaf teaches and its smallness is an occasion of shame to 
that regard is to be had only to the man’s them ; wherefore regard is had to that, as 
ability to support his wife, and not to the well as to equalit3r : contrary to the case of a 
discharge of the dower, because the latter is woman relinquishing her claim to any part 
of a nature to adn^t of delay in the pay- of her dower after it ^s been specihcally 
ment, but not the former ; and a man is stipulated, because no disgrace falls upon the 
supposed to*l)o sufficiently enabled to pay tlie guardians from such dereliction, 
dower where his father is in good circumstan- Cane of a father contracting his tnf ant child 

CCS. According to the doctrine of Ilanecfa on a (Tisjgroportionate dower.^lv a father 
and Mohammed, however, the fortune of the i^ould contract in marriage his infant daugh- 
man is to be considered in gentTal (without tor, agreeing to a very inadequate dower; or, 
n geyd V> any ])artieular ability), insomuch it he should contract his infant son, engaging 
that a man who may even be qiialitied both for an extravagant dower, yet this is legal and 
to pay the dower anil to provide siibsistcnee, valid with respect to them.— This, however,, 
yet may not bo held the equal of a woman is not lawful to any excepting a father or 
possessed of a largo property ; since men grandfather, according to all the doctors. — 
consider wealth as conferring superiority. The two disciples have said that diminution 
and poverty as inducing eontcnipt. Aboo or excess in the dower is illegal only where 
Yoosaf, on the other hand, maintains that it is very apparent ; that is to say, a contract 
wealth is not to be regarded iy this respect, of marriage, involving any very dispropor- 
siiiee it is not a thing of a stable or pcrina- tiohate excess or deiieiency of dower, is not 
nent nature, as property may be acquired held by them to be legal ; bccfiusetheaiitho- 
in the morning and lost before night. rity ol a father or grandfather to contract 

fnd in point of profession.— V aivxtaty is infants in marriage is founded upon the 
to be regarded in trade or profession, accord- supposition of their regard for the interest 
ing to Aboo Yoosaf and Mohammed.— There of those infants, and therefore, where this 
are two opinions recorded of Haneefa upon regard does not appear, the contract is null ; 
this ])oint ; and there is also an oinnion re- and in agn^eing for a delicient dower on 
lated of Aboo Yoosaf, that the profession is behalf of a female infant, or for an excessive 
not to be regarded, unless where it is of such one on behalf of a male, no regard to their 
a degrading nature as to oppo^(; an insur- interest whatever is manifested. — Similar 
mountable objection; such, for instance, as to this is a case of purchase or sale ; that is 
barbers, weavers, tanners, or other workers to say, if a guardian were, on behalf of an 
in leather, and scavengers, who are not the infant, to sell a thing for less than its value, 
e(pials of nn reliants, perfumers, druggists, or or to buy a thing for more than it is worth, 
l)aid5;ers. — The principle upon which regard at an excessive disproiiortion, such sale or 
is to be had to trade or profession is, that men purchase would be invalid; and so also in 
‘assume to themselves a certain consequence marriage : — and hence it is that no person is 
Ironi file respectability of their callings, empowered, with respect to delicient or ex- 
whereasa degrey of contempt is annexed to c^s^^ive dowcu’s, excepting a father or grand- 
them on account of the meanness thereof. — father. — To this Haneela replies, that the 
But a reason, on the other hand, why trade law hcTe rests solely upon whatever affords 
or professio^i should not bo rc'garded is, that an argument .of tenderness for the infant, 
these are not absolute upon a man, since he and that is found in nearness of affinity ; 
is at liberty to leave a mean profession for and in marriage there arc many considcra- 
one of a more honourable nature. ^ tions of more weight and moment than the 

Cajc of a irojnan contracting herself on dower, whereas, in transactions which con- 
an liiTtd’dquate dower . — Iv a Avoman contract c('rn property, that only is a consideration; 
herself in marriage, consenting to receive a and where that which is the end appears to 
dower of much smaller value than her proper >)e defeated, their authority is done away. — 
dower,* the guardians have a right to miposc But with rcjspect to others than the father and 
it, until her husband shell agree cither' to grandfather, no regard is had to affinity as 
give her a complete pro])er dower4 or to an argument of tenderness in the present case, 
separate from him.— This is according to since that exists in them in a smaller degree. 
Haneefa.— The Hvo disciph's maintain that Ji father mag contract his iufan^chtld to q 
the guardians arc not possessed.of any such s/arc.— I f a man contract his ihiaht JaiigEref 
authority ; and their argument is, that what- to a slave, or bis infant son to a female slave, 
ever the dower may he above ten Dirms is it is lawful.— The compiler of the Hcdaya 
the right of the woman, and no person is to observes thaH this is according to Haneela, 
be opposed in relinquishing that which is her who argues that the father’s neglect of 
OAvn ; as where a Avouian, for instance, chooses ecpiiality in this instance must be supposJdj) 
to relinquish a part of the doAiKr, after the to arise from some other considerations of 

^ greater Avcighl, wllgrefor# the said contract 

* The nature of the proper dower is fully of mniTiage is lawSll ; hut if it should ap-*^ 
explained in the next chapter. * p^r that the paren? has adopted such a 
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match without any view to a particular 
advantage, the contract is in that case null : 
and the two Elders coincide with Haneeta 
in this opinion. — According to the two dis- 
ciples the contract is illegal, because it in- 
volves a twofold disadvantage with respect 
to the infant ; — a want of ('quality in the 
first instance ; and secondly, a want of resi- 
dence, as a slave caujiot be or remain any- 
where but with the owner’s consent. 

Section. — Of a Power of Agency to 
contract Marriage. 

Agents in marriage, and their potvers . — 
Agents in matrimony are persons employed 
and authorized by the parties concerned to 
enter into contracts of marriage on their be- 
half ; and the power so delegated is termed 
W ikalit-ba-N ikkah . 

It is lawful for a nephew to contract the 
daughter of his uncle in marriage with him- 
self.— Zifler alleges that this is unlawful. 

If a woman give authority to a man to 
contract her in marriage with himself, and 
ho accordingly execute the contract in the 
presence of two witnesses it is lawful. Zifter 
and Shafei affirm that this is illegal, because 
no person is competent to transfer and make 
himself the proprietor of that which is trans- 
ferred ; as in a case o f sale, for instance, 
where, if the proprietor constitute a person 
his agent of sale with respect to any par- 
ticular property, and the agent sell the same 
to himself, both the agency and the sale are 
void, no man being competent to act as the 
transferrer of property, and to become him- 
self the inast(.'r of that property. — Shafid, 
however, alleges that a giianiuin may law- 
fiilly jcuntroct his ■vyard to himself jm the 
pffia. of necessity, since, if he; were not al- 
lowed this privilege, she might never be 
married ; but a mere a^eiithas no such plea, 
because in this case her guardian will con- 
tract her.*— Our doctors, on the other haijd, 
argue that an agent in matrimony is merely 
a negotiator, and the obligations of the con- 
tract do not, in any respect, aheot the con- 
tractor of a marriage ; neither would any 
objections which may arise apply to the 
simple negotiation, but to the rights and 
obligations which it involves : contrary to 
the case of sale, as cited by Zilfer and iShafei, 
because there the agent appears to be acting 
not merely as a negotiator, hut also as a 
principal, in the contract of sak% and is con- 
sequently affected by its obligations. It may 
be remarked in this place, that as the^ con- 
tractor of a marriage is merely a negotiator, 
so where a person becomes empowered to 
contract on both sides, his single declaration 
“ I have contracted,” compre^iends both the 
declaration and the acceptance, and conse- 
quently there is in this instanie no occasion 
for two separate shitcnces.f 

— y — — - 

♦ This proc(3ed8 upon a supposition that 
the guardian is not within the prohibited 
V degrees, and thar no mher proper person I 
offers. w 

t See the beginning of this Book. 


I of a contract exacated hu an un- 

a^^'iif a person. — If a man should contract 
in marriage the slave of another without the 
owner’s consent, the validity of the deed is 
suspended upon the will of the Owner : if he 
approve, it is lawful ; if he disapprove, it is 
null. 

In the same manner, if a man contract a 
woman in marriage without her knowledge 
in the presence of two witnesr'es, or if a 
woman contract a man in marriage without 
his consent, the validity is suspended upon 
the same circumstance. — This is an opinion 
of our doctors ; because they hold that in a 
case of a contract entered into by a Fazoolec, 
or unauthorized person, and to whlbh there 
exists any person who has a right to assent, 
the same stands as a complete contract, the 
validity of which is suspended upon that 
person’s approbation. — Shafei maintains that 
all acts whatever of a Eazoolee are null ; 
because the use of a contract is lor the pur- 
pose of establishing its effect, like that of 
sale, for instance, which is use(i for the pur- 
pose of establishing a right of property, and 
that of mtpriage, for the purpose of estab- 
lishing a right of enjoyment ; and a Fazoolec 
is incapable of establishing the effect, on 
account of his want of authority ; wherefore 
the act of the Fazoolee is nugatory. — The 
argument of our doctors is, that the founda- 
tion of the contract, namely, declaration and 
acceptance, has proceeded from a competent 
person (that is, from one who is sane and 
adult), and has reference to its proper sub- 
ject ; neither can any injury be sustained if 
the contract be executed, inasmuch as there 
exists, in respect to it, a person who has a 
right of assent, and who, if he thinlc proper, 
will signify such assent, and give the con- 
tract forc(', or, if otherwise, will rc'ject it : 
and in reply to What is urged by Sliiffei, we 
observe that the effect of a contract is some- 
times deferred to a period fxibsequent to the 
time or date of the contract; as in a contract 
of sale under a condition of option, where 
possession is deferred until such’ time as the 
condition of option drops. 

If an unauthorized person say to two per- 
sons, “ Be ye witness that I have married 
such a woman who is absent;’’ and after- 
wards the woman should hear of it, and con- 
sent, yet the marriage is void : but if, on the 
unauthorized person speaking as above, a 
third person were to say, “I have married 
that woman to that man,” and the woman on 
licaring it should consent, the marriage is 
lawful. And, in like manner, if a woman 
should say “ Be ye witness that I have con- 
tracted myself to such a man who is absent,’’ 
and the man should afterwards hear of it 
and consent, the marriage would, notwith- 
standing, be void ; but if, on the woman thus 
speaking, a bystander were to say, “ Be ye 
witness thatj^ give consent on behalf of such 
a person ;” and the man, on lu'aring of it, 
should give his consent, the marriage is valid. 
This is the doctrine of Haneefa. Aboo Yoo- 
saf alleges that if a woman were to say, “ I 
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have contracted myself to such a man'’ (he tive parties), it is complete, as it here possesses 
beings absent), and the man, on afterwards all the essential properties of a contract; and so 
receiving: intelligence of this, were to declare also in cases of Khoola or of divorce, or manu- 
his assent, the marriage is valid. In short, mission for a compensation (as cited by Aboo 
according to Haneefa and Mohammed, one Yoosaf), because in such instances the decla- 
person is not competent to act as a Fazoolee ration stands as a conditional vow on the 
in a contract of marriage, either on behalf of part of the husband or the master, so asto be 
both parties, or as a Fazoolee on one side, binding upon him, and from which he can- 
and a principal on other ; whereas Aboo not with pro])riety retract ; and hence the 
Yoosaf hoMs a contrary opinion. But, if engagement is compltded solely by him. 
two unauthorized persons enter into a con- Cases of the m atrinHmial excceduig^ 

tract of marriage on behalf of both parties,—; " ^ ^ ‘ 

that is to say, ore on the part of the man, man commission another, as his agent, to pro- 
and the other on that of the ^\oman^ — or, if cure him a wife, and the agent should con- 
the persons enter into such a contract, one as. tract him to two women, by one declaration,^^ 
a Fflzodlee, and the other as a principal,— it his marriage is not valid with either, for, 
is lawful, with our doctors (Ilaneela, Mo- being unlawful with both, on account of its 
hammed, and Aboo Yoosaf). The argunieiit contradicting the tenor of the commission 
of Aboo Yoosaf, in the case before stated, is with which lie was charged, and unestab- 
tbat one person may in marriage stand as lished with either, on account of unspecitied 
two, and the declaration of that person may priority, a separation from both must ncces- 
be considered as two declarations"' (whence sarily ensue. 

it is that if one person be authorized by both It? a person commission another, as his 
parties, the marriage is efFecte(t by his single ag«nt, to contract him in marriage to a 
declaration) ; and, in the ease of an nnautlio- woman, and the agent should contract him 
rized person, the only dilicrence is, that the to a female slave the property of some third 
validity of the contract remains suspended person, it is valid (according to Ilancefa), 
upon tlio ultimate consent of the parties, as because here the agent appears to have acted 
in a case of Jvhoola, where, if a man were to in strict conformity with the tenor of his 
declare that “ he had repudiated his wife ])y commission, as the term woman is general, 
the form of Khoola for such a considera- applying equally to the whole sex, to slaves 
tion” (the wife being absent), and she weri* as well as to others; nor can there be any 
afterwards to rc(?eive inlelligeneo of this, and doubt, since the case supposes the slave to he 
to assent, thc^ Khoola is lawful; and so also, the pr()i)erty not of tho^ agent, but of some 
in a case of divorce or of manumission, where third person ; — neither is there any impro- 
if a man were to declare that he had divorced priety in it, as the case supposes the autho- 
his wife for one thousand Firms (she being rizer not to he ])reviously married to a free 
absent), and intelligon(!e of this reach her, woman. — The two disciples allege that a 
and she consent,— or, if a man declare that marriage thus made by an agent is illegal, 

“ lie has emancipated such on one, his slave, unless it he contracted Avith a woman who is 
-for a recompense of one thousand Firms’’ the equal of the constituent; because, by the 
*(the siave being absent), and the hitter, term woman, generally expressed, is to be 
hearing of this assent, the proceeding is law- understood such as it is customary towed, and 
ful. — To this Ilfneefa and Mohammed reply nfen commonly marry their equals; the terra 
that, in the case before recited, the declara- Avoraan, therefore, thus indetinitely expressed, 
tion of the unauthorized person, “I have con- means such a woman as it is usual for such a 
tracted suAh a Avoman to such a man,” or, man to marry. — To this Aboo Haneefa replies, 

“ I have married such a Avoman,” amounts that in custom there is an indefinite latitude, 
to a contract on one part only, which is not it being common for men, even of consider- 
valid, wherefore the legality of it is not sus- ahh; rank, to niairy female slaves, as well as 
pended upon the consent of the parties, as free Avomen Avho are their equals; and such 
its completion rests on the reply, Avhich is being the case, the agent is not restricted to 
not approved unless it proceed from a person any particular description of women, as the 
present in the assembly or company Avhere term woman must he taken gcmTally: and 
the contract is made, and during the con- even admitting that custom dues thus prevail 
tinuance of that company ; and, like a sale, in marriage, it may he replied that custom is 
it is incapable of being protracted to any of tAvo different df'seriptions, one applying to 
period beyond that assembly : but where a words (as Daba, for instance, a term apply- 
person, on the contrary, acts on the autho- ing to beasts in general, hut which custom 
rity of both parties, the contract is valid, liath restricted to a horse) ; and the other to 
because here his declaration applies equally actions (such, •lor instance, as men clothing 
to both ; and where the contract is entered I them selves i^ new garments on the festival 
into by two unauthorized persons (acting 'of Yd) ; now, in the present case, custom 
for, or, as it were, representing the rcspec- applies to facts, and not to terms, and the^^- 

^ fore does not admit the construction of bein^' 

restrictive.— It will hereafter be shown, in 

* That is to say, “ as the proposal and the , 

acceptance,” or, in other Avords, “ as tlie , _ 

declaration and the consent.” ' ^ That is to say, by one contract. 
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treating of Agency, that tlie two doctors re- 
gard equality, in the present case, upon an- 
other principle, to wit, that a man not being 
necessitated to marry any woman, of course 
his desire of being married by an agent re- 
lates only to a woman who is his equal. 


CHAPTER 111. 

OF THE iMinil, OE DOWEli. 

Mayri(f(/c without a dQwey 
MARELAGE is Valid, although no mention he 
made of the dower by the contracting parties, 
because the term Nikkali, in its literal sense, 
signifies a contract of union, which is fully 
accomplished by the junction of a man and 
woman ; moreover, the payment of dower is 
enjoined by the law, merely as a token of re- 
spect for its object (the Avoraan), wherefore 
the mention of it is not absolutely essential 
to the validity of a marriage : — and, for ihe 
same reason, a marriage is also valid, al- 
though the man were to engage in the con- 
tract on the special condition that there 
should be no dower: but this is contrary to 
the doctrine of Malik. 

Ten Jbirms the loivest legal chnrer.^Tm 
smallest dower is ten Hirms.*- Shafei says 
that whatever sum may be lawful as the 
price of a commodity in purchase and sale, is 
lawful as a dower, because the dower is the 
right of the woman, and couse(iuently it must 
depend upon herself to determine the amount 
of it. The arguments of our doctors in this 
case are twofold ; First, a precei)t of the pro- 
phet, which expressly declares There is no 
dower under ten Dirms Secondly, the laiv 
enjoins a dower with a vieAV to manifest re- 
spect for the wife, wherefore it must be tixed, 
in its smallest degree, at such a sum as in;^y 
be respectable; and this is ten Dirms, that 
being the lowest amount of a theft inducing 
the punishment of amputation of a limb, 
Avhich shows that such sum is the least that 
can be regarded in an important or respect- 
able light. 

Case of a dower of ten Dirms. — If a man 
assign, as a dower, a sum under ten Dirms, 
yet his Avife shall receive the Av^holetcn Dirms, 
according to our doctors. — Zilfer alleges that 
she shall receive a Mihr-Misl, or proper 
doAver; because where the sum specitied is 
so small as not to bear the construction of a 
dower, it is the same as if none whatever had 
been named. — The argument of our doctors 
is, that the impropriety of naming or stipu- 
lating so small a sum is on ^,ccount of the 
injunction of the law, which cannot be ful- 
tilled Avith less than ten Diiwns, and thu 
Avoman will certainly be satisfied with ten 


* The value of tl^ Diriy^ is very uncertain. 
JTen Dirms, according to^ne account, make 
about six shillings and-eightpence sterling^ 


Dirms, as she had agreed to accept of less 
than ten : neither is it i)roper to take an ex- 
ample, in this case, from that in Avhich no 
dower whatever has been named, because it 
may sometimes happen that a woman may 
grant the right of possession without any 
return, and out off pure love ; but no woman 
Avill agree to a trifiing return. And here, if 
the husband Averc to diyoree the Avife before 
consummation, her due on account of the 
dower is liA'e Dirms, according ^o our three 
doctors. Ziffer holds that she is in this case 
entitled only to a Matat, or present, the same 
as Avould be due where no dower had been 
named. — The meaning of the term Matat 
shall be hereafter fully explained. i 

The wife entitled to her whole dower., npon 
the consummation of the marriage^ or the 
death of the husband. — If a person specify 
a dower of ten or more Dirms, and should 
afterwards consummate his marriage, or be 
removed by death, his wife, in either case, 
has a claim to the whole of the dower speci- 
fied, because,, by consummation, the delivery 
of the return for the doAver, namely, the 
Rooza, or Avoman’s person,* is established, 
and therein is confirmed the right to the con- 
sideration, namely, the dower ; and, on the 
oth(T hand, by the decease of the husband 
tlie marriage is rendered complete, and eA^cry 
thing becomes established and confirmed by 
its completion, and consequently is so with 
respect to all its effects. 

^Lnd to one-half , upon divorce before con- 
summation. — If the husband, in the case noAV 
stated, Avere to divorce his wife before con- 
summation, or Khalwat kSahech,t she, in this 
case, receives half her specified dower; God 
having commanded, saying, “ If ye divorce 
THEM REFORE IE HAVE TOUCHED THEM, ANJ) 
HAVE ALJtEADA^ SETTLED A DOAVER ON THEM, 
YE SHAl.L FAY THEAE ON E - HALF OF^AVHAT 
YE HAVE SETTLED." 

Objection. — I tAvould lieive appear that the 
whole doAver should of right drop, because 
the object of the contract rcA'crts to the wo- 
man untouched, the same as iiiosale, Avliere 
the Avliole price drops, if the buyer and seller 
break off the contract. 

^ Refly.— T here are tAvo analogical conclu- 
sions applicable to this subject; First, what 
is recited in the above objection : Secondly, 
it Avould appear that the whole dower is due, 
because the husband did not make use of his 
possession, but sufiered it to pass from him 
untouched of his own choice; as in sale, 
where the Avholc price of a purchase is due, 
if the ])urchaser suffer the goods to perish in 
the hands of the seller ; and these two con- 
clusions directly contradicting each other, 
they are both abandoned, and Ave adhere to 
the sacred text as above. — This case supposes 


* Literally, Genitale arvum Mulieris. 
t Retiremwit, solus cum sola, where there 
is no legal or natural impediment to the com- 
mission of the carnal act. It is elscAvhere 
translated, complete retirement. 
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the divorce to take place before Khalwat, or 
retirement, because that with a wife is held 
by our doctors to amount to carnal know- 
ledpf*, as shall be hereafter explained. 

Where .dower is sfij)ulated in the con- 
tracF^tlic wife receires her proper Iv 

a man marry a woman without specifying* 
any dower, or on the expresss stipulation 
that she shall n.ot have a dower, and he 
either have carnal connexion with her, or 
die, she is ir: that case entitled to her Mihr- 
Mivsl, or proper dower. — Shafei alleges that 
where the husband dies, nothing whatever 
remains due : but many of his disciples and 
followers admit that the woman’s proper 
dower is due in case of carnal connexion. 
Tlie Argument of Shafei is that the dower is 
])urely a right of the wornan ; whence it is 
in her power to relin(|uish it a priori, for the 
same rt'asoii as she is at liberty to remit it 
afterwards.— To this our doctors reply that 
in the dower are involv('d rights of three ' 
diflerent descriptions ; the Fikst, the right 
of the law, which is that it shaU not consist 
of less than ten Dirms (as has oeen already 
said) ; the Second, the right of the guardians, 
which is that it shall not be short of the 
woman’s proper dower ; and the Tttitii), the 
right of the woman, which is that it shall 
become her property. Now the right of the 
law and the right of the guardians arc to be 
regarded in the execution of the contract, 
but not its continuance; consequently, in< 
the continuance, the dower is the right of the 
woman solely; and hence it is that she is 
empowered to give it up or relinquish it in 
the continuance of the contract, but not a 
priori. 

Or (t presoitf in case of divorce before con- 
summation —Iv a man marry a woman with- 
out any specification of a dower, or on con- 
dition of there being no dower, and divorce 
lim’ befw’o carnal connexion, the woman in 
this case receives a Matat, or present ; God 
having commandf'd, saying, “Give hek a 
PRESENT, THE mCIt ACCORDING TO IlIS 
WE\L'J'H, AND THE POOR ACCORDING TO HIS 
POVERTY : ’’ fhus a present is incumbent upon 
the husband, on the authority of the sacred 
writings : — but this is contrary to the doctrine 
of Malik.— The Matat, or present, here men- 
tioned, is to consist of three pieces of dress, 
composed of such materials as are suitable to 
the woman to whom it is givenj and these 
are, the Dirra, or shift; the Khoomar, or 
veil; and the Mulhafiet, or outer garment. 
The quantity is determined at three pieces of 
dress, on the authority of Aysha and Ibn 
Abbas.— From the restriction of the present 
to such materials as are suitable to the wo- 
man, it would appear that, in the adjust- 
ment, regard should be had to the woman’s 
state and condition (and such is the doctrine 
of Koorokhec), because it is a sort of substi- 
tute for the woman’s proper dower but the 
more approved doctrine on this p^nt is, that 
: regard be had solely to the state and con- 
' dition of the husband, because of the words 
of the sacred text before quoted, — “TnS 
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RICH ACCORDING TO HIS WEALTH, AND THE 
POOR ACCORDING TO HIS POVERTY.—It is to 
be remarked, that the present must not ex- 
ceed in value one-half of the woman’s proper 
dower, nm* be worth less than five Dirms : 
the same is recorded in the Mabsoot. 

specified after jnarriape. 
— liTa inan marry a woman without naming 
any dower, and the parties should afterwards 
agree to a dower, and specify its amount, 
such dower goes to the woman, if the hus- 
band either consummate the marriage or die ; 
but if he divorce her before consummation, 
she receives only a present. With Aboo 
Yoosaf she, in this case, receives one-half of 
the dower specified (and such also is the 
opinion of Hhafei), because hero the dower 
has been made obligatory and specifically 
determined, andconsi'quently one-half is due, 
according to the words of the text, “Ye 
I SHALL PAY THl'.M ONE-HALE OF WHAT YE 
HAVE SETTLED.” Tlic argument of our doc- 
tors is that, in the present case, the speci- 
fication of the dower identifies a thing which 
wa^ due on account of the contract, to wit, 
the woman’s jnoper dower ; and as this is 
incapable of subdivision, consequently that 
which is its substitute cannot be halved, — 
With respect to the text above q^uoted, it is 
to be regarded as applying^ solely to what 
has been agreed to and specified at the period 
of the contract : this being agreeable to whiit 
is custoniary. ‘ 

(tase of an addition made to the doiVii' 
after niarriape. — If a man make any addi- 
tion to the dower in behalf of his wife sub- 
sequent to the contract, such addition is 
binding upon him.— This is contrary to the 
doctrine of Zifter, as shall be demonstrated 
in treating of an increase of price in a con- 
tract ^ of sale. — But although such after- 
addition to the dower be thus approved, yet 
it dro])s in consequence of divorce before con- 
sur^mation.— According to an opinion of 
Aboo Yoosaf, the woman is entitled to the 
half of the additional, together with that of 
the original, dower. — The cause of this dif- 
ference of opinion is that, with Tlaneefa and 
Mohammed, nothing is halved but what has 
been rendered obligatory, and specifically 
determined; wlic-n-as Aboo Yoosaf holds 
whatever is engaged for after the contract to 
be the same as that which is made obligatory 
in the contract, and therefore considers it as 
subject to the same rule. 

may remit the whole dower, — Ip a 
woman exonerate her husband from any part, 
or even from the whole, of the dower, it is 
approved; because, after the execution of 
the contract, it is her sole right (as was al- 
ready cx])laine(b, and the case supposes her 
dereliction of it to take place at a subsequent 
pV'iod. ^ f 

KhalwaUSaheeh^or retirement.— 
Ip a man retire with his wdfe, and there b^ 
no legal or natural obstruction to the com- 
mission of the cdrnal act, apf^d he afterwards 
divorce her, the while dower in this case 
goe| to her.— Shafei n!hintains that she is 
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here to receive no more than her half dower, 
because the husband cannot obtain posses- 
sion of the object of the contract out by 
actual coition ; and the ri^ht to the dower is 
not corroborated and confirined without en- 
joyment. — The argument of our doctors is, 
that the woman has completed her part oi 
the contract, by delivering up her person, 
and by removing all obstructions, which is 
the extent of her ability; her right to the 
recompense is therefore confirmed and corro- 
borated ; in the same manner as in a case of 
sale, where if the seller have ofiered delivery 
of the goofls sold, and there be nothing to 
obstruct seisin on the part of the purchaser, 
and the latter neglect to make seisin, he is 
considered as having made seisin, and the 
purchase is afterwards as a trust in the hands 
of the seller, and the whole of the price is 
obligatory upon the purchaser. 

Circumstances in which retirement does not 
imidy cdhsnmmation . — If a man retire with 
his wife whilst one of thorn is sick, or fasting 
in the month of Ramzan, or in the Ihram of 
a pilgrimage, whether obligatory ^ or volun- 
tary, or of a visitation at the shrine of ‘the 
prophet (termed an Amrit), or whilst the 
woman is in her courses— this is not regarded 
as a Klialwat-Saheeb, or complete retirement, 
insomuch, that if the man were to divorce his 
wife after such a retirement, the woman is 
entitled to her half dower only ; because all 
the above cir(uimstances are bars to the car- 
nal act; — sickness, from the weakness and 
imbecilitj^ with which it is attended, or from 
its rendering the commission of the carnal act 
injurious to one or the other of the parties ; 
— and fasting in Ramzan, because it would 
induce upon the party a necessity of expia- 
tion and atonement and pilgrimage, or 
visitation, because it would induce a necessity 
of atonement by sacrifice ; — and the woman’s 
(jourses, because they oppose an obstruction 
both natural and legal. 

Exception. — Rut if one of the partie^.bc 
observ ng a Nifl [voluntary] fast only, the 
Avomau is entitled to her whole dower, 
because the br(^ach of sindi a fast is a matter 
of indifierence : a fast of atonement, or in 
< on'^equeiice of a vow, is the same as a 
A'oluntary fast in this respect, and for the 
f am(^ rea.son. 

of retirement of an eunuch. — If a 
Majboob eunuch retire with his wife, and 
afterwards divorce her, she is entitled to her 
whole dower, according to Haneefa. — The two 
disciples maintain that the half dower only 
gO('s to her, on account that a Majboob is 
still more incapacitated than a sick person : 
(‘ontrarv to the case of an Incen (or one 
naturally impotent), because the point of 
law rests upon the existence of the instru- 
ment of generation, Avhich is there found, 


t * * All l\Iussulmans are required, once in 
tlieir lives, to make a pilgrimage to Mecca, 
Avhich is termed ^Midj-F ;trz, or ordained pil- 
grimage. " ^ 


but not in the former case. — Haneefa, on thg. 
other hand, argues, that all which is due on 
the part of the woman is the delivery of her 
person (by admitting the husband to feel and 
touch her), and this being, to the extent of 
her ability, completely performed, it follows 
that the consideration is completely due to 
her. 

It is incumbent upon the woman to observe 
an Edit; (or appointed f.erm of probation), 
after the divorce, in all the cases here recited, 
for the sake of caution, on a t)rinciplc of 

E rqpriety, from the apprehension or possi- 
ility of her womb being occupied by seed. 
The Edit is, moreover, a right of the law 
and of the foetus ; and credit is not to be 
given to the parties that they have not com- 
mitted the carnal act, because this (in pre- 
cluding the necessity of Edit) would amount 
to an extinction of rights (as above specified) 
distinct and separate from these of the par- 
ties : but it is otherwise with the dower, 
because that is a matter of property, the 
right in Avhich cannot be decided upon 
principles of caution (like the Edit), nor 
under any circumstance admitting of doubt; 
the doAver, therefore, is not due, Avhere 
retirement is not of the description of 
Khalwat-Saheeh. Ivadooree, in his commen- 
tary upon his own Avork, has observed that, 
if the obstruction to the carnal act be merely 
of a legal nature (such as fasting), the ob- 
servance of Edit is incumbent, because here 
the natural ability to the performance of the 
act is supposed : but if the obstruction be of 
a positive nature (such as sickness or in- 
fancy), the Edit is not requisite, because the 
ability to perform the act does not here 
exist. 

6W.9CV m ivhich the present to the wife is 
lmida7)te, or ineumhent . — It is laudable to 
bestow a Matat, or present, upon every 
woman divorced by her husband, excepting 
tAvo descriptions of women, namely, ohe whose 
dower has been stipulatec^, and Avhose hus- 
band divorces her before consummation, — 
and one Avhose dower lias not been stipulated, 
and Avho is also divorced boijpre consum- 
mation ; for in their behalf a present is 
not merely laudable, but incumbent. Shafei 
says, that a present is incumbent in behalf of 
every divorced woman, excepting one Avhose 
dower has been stipulated, and who is 
divorced before consummation ; because the 
present is made incumbent in the way of a 
gratuity, or compensatory gift, from the hus- 
band, on account of his having thrown the 
Avornan into a forlorn state by his separation 
froni her ; but, in the excepted instance, the 
half dower is a substitute for the present, as 
divorce is here a dissolution of the contract, 
and the present need not be bestowed re- 
peatedly. The argument of our doctors is, 
that the present is a substitute for the proper 
dower in the case of a resigned woman (tnat 
is, a woman who resigns herself to her hus- 
band witheut a dower), on account that, 
as the proper dower drops, the present be- 
comes incumbent ; because, in a contract of 


I 
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S iarriage, a return is essential : the present, year. But if a slave, by his owner’s consent, 
lerelbre.is a substitute for the proper dower; marry a woman on the same terras, it is law- 
■ and such bein^ the case, it must not be re- ful, and the woman is entitled to the stipu- 
quired in addition either to the whole dower, lated service only. Shafei is of opinion that 
which is the original thing, or to any part of the woman is entitled merely to the service 
it ; whence the present is not incumbent stipulated in cither of these cases ; because 
, where any part ot the dower is due. As to whatever maybe lawfully received as a fixed 
what Shatei advances, that ‘‘the present is return, is capable of constituting a dower, 
n:ade incumbent in the way of a gratuity, since a mutual exchange may be thereby 
^or compensatory git^, from the huvsband, on effected, and consequently the case is the 
occount of^his having thrown the woman same as if the man had married the woman 
i into a forlorn state by his separation from on condition of a stated service to be per- 
I her,”— we reply, that this act of his does formed by another person, or on a stipula- 
* not amount to on offence, as the husband tion ot himself watching her flocks for a 
i is privileged by the law so to do, wherefore stated period. The arguments of our doctors, 
no recompense is due from liim on that on this point, are twofold : — First, the pos- 
acco^ntji and hence it IS that the preisent is session of a woman’s person is not to be 
i regarded merely as respectful and laudable, sought (that is to say, to desire, it is not 
bargain betiveen two lawful), except in lieu of property; and 
, cQutracmfs ^ — If a person contract his teaching the Koran is not property ; neither 
'daughter, or his sister, in imirriage to an- does usufruct constitute property (according 
, other, on the condition of the other bestowing to 41^0 sentiments of our doctors), because 
a sister or daughter in marriage upon him, so that is not substantial or permanent, whereas 
as that each contract shall stand as a return property is a thing of a permanent nature, 
for the other, respectively, both khc contracts anc^what constitutes actual wealth ; service, 

1 are lawful. Shafei maintains that both the therefore, not being property, to seek the 
contracts are null, as tlicy make one half of possession of a woman’s person, in return 
the woman’s person, reciprocally, a dower, for the services of a freeman, is unlawful 
and the other halt the subject of marriage ; contrary to a case where a slave obtains a 
because, where the person marries his woman in marriage on the condition of his 
daughter to the other, and also constitutes serving her, since hero possession is sought 
her the dower for the other’s daughter, it for that which is actual property, the ser- 
follows that the daughter’s person^ IS divided vice of a slave being considered as such, 
between the other person and his dpghter,- because this comprehends a surrender or 
one halt to that person, as husband, in virtue delivery of the slave’s person, and the 
of the marriage, and the other half to his person of a slave is actual property, and of 
daughter as her dower; and as the matri- course the usufruct thci oof ; wherefore it is 
; monial possession, or propriety, is incapable analogous to the bestowing of the slave him- 
, of being participated (since it is ordained as ^s a dower: but with a husband who is 
! a complete enjoyment, and not as a partici- ^00 this cannot be the case : Seconbly, it is 
pated one), it follows that the bargain is jj^t lawful that a woman should be in a 
(nugatory, lo this our doctors reply, that situation to exact the service of her husband 
the contractor has iiamed, as a dower, a who is a freeman, as this would amount to a 
I thing iittapable ot being so (since a woman s reversal of their appointed stations, for one 
person, in the ^nse it here bears, is in- requisites of marriage is, that the 

I capable of being the property of a woman) ; woman be as a servant, and the man as the 

^ f contract holds good, and a person served; but if the service of the 

Mihr mB^l» of proper dower, remains due [to husband to the wife were to constitute her 
each of the women], the same as where wi no it would follow that the husband is 

or a hog are assi^gned as a dower, ^yith the servant and the wife as the served ; 
respect to what fehafei urges, that the this being a violation of the requisites 
.j matrimonial propriety is incapable of being marriage, is theiefoic illegal; but it is 
partieipated, it is admitted ; but this par- otherwise with the service stipulated to bc^ 
ticipatiun IS not induced in the present ease, porformed by another free person, with that 
tob the person ot either ol the daughters ,s person’s consent, as this oilers no violence to 
jinot made the right of the other daughter m the requisites of the contract; and so also. 
I^lyirtuo of the contract. . I in the case of service of a slave, because the 

" •‘‘■ert’ice service performed by a slave to his wife is, 

^ ® marry a fo performed to his master, by whoso 

voman, ornlTe condition, m re.iiru, ot serv- it i^ that he undertakes it ; and the 

-|,ing her lor a stated Ume (a year, lor in- same with the ease of tending flocks, because 
Y|’fitance), or of teaching her the Koran, yet her sei vicuof a permanent nature, and 

I proper dower is mourabent upon him not- admitted to be performed for wives, and 
4 Withstanding, according to Haneefa and therefore does Kot violate the requisites of 
j boo loosal. Mohammed has said that she j^arriage; for the service of the husband to 
IS, m this case to receive a sum amounting his wife, as a dower, is prohibited only as id 
i-, to the estimated value of his service for one ho degrading to the former : but the 

tending of flocks is\not a^’^egrading office. 
* Arab. Booza, i,e.y Genitale Mulieris. Mohammed, according his tenets, holds (as 
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W£W already observed) that the woman is, in 
this case, entitled to receive a sum amounting 
to the estimated value of the service, because 
he maintains that what was stipulated (to 
wit, the service) is property, but of such a 
nature as it is not in the husl)and's power to 
make delivery of, since by such an act he 
would violate the reouisites of marriage; 
the case, tluirefore, is the same as if a jnan 
Avere to marry a Avoman, assigning, as a 
dower, a slaA^e, the property of another, in 
which case iie would have to pay the Avmman 
the value of such slave. Haneefa and Aboo 
Yoosaf, on the otlu r hand, hold that the 
Avoman is entitled to a proper doAver; be- 
cause they maintained that the service here 
stipulated is not pro])erty, as a Avoman can- 
not h'gally exact service of her husband, 
being a freeman, in any situation whatever, 
lost a reversal of stations should bo induced, 
as was just observed ; the naming, therefore, 
of service as a dower, is the same as naming 
Avim;, or a hog; for, not being capable of 
legal delivery, it is not a subject of apprecia- 
tion ; and such being tlu' case, ro(;ourse' is 
had to the original rule in defect of any 
dower, and this dictates a ])ropor dower. 

Cfiscs of a wife rcinUliucf or rclurniny the 
doivar to her husband, either who!/// or in 
part. — If a man marry a Avoman on a doAV(T 
of one thousand Dirms, and the Avoman make 
seisii- of the said thousatid, aud then present 
tlio same to him, and lie take possession of 
such gift, and afterwards divorce her before 
consummation, the hus])and, in this(!ns(', has 
a claim upon his wife Ibrlivo hundred Dirms, 
because he is not considered, in law, as haA"- 
ing received, in the form of the gift, that 
identical thing Avhieh becomes obligatory 
upon his Avife in eonseq ut'ncci of divorce be- 
fore consummation, sine(‘ niom'y is incapable 
of ideiitihcation either in the fulfilment or 
the annulment of enntracts. So also, if tin 
dower consist not of money, but of article's e)f 
Aveight or me'asureraent of capacity, as iron 
or copper.-— Dnlif thc^mt.eja:eJL e to mnke_^ 
gift to-dier busbancT of Gie . 

Avithput liaviim hytuclt <>f 

the anei lie wcu-e afU'rAvains to elj\T)re‘e 

Ifc'r beliu:e yonauiu iji atiou ,'111 this casFneitber 
parjylms_a.nv clami whatc'ver upon the either. 
Idiis^dcmJs npoA a ra.voiirabTe construc- 
tion; for analogy would suggest that the 
husband should recei\^e from his Avife the 
auiount of half the dower, because the Avhede 
elower remains untouched Avith the husbaiiel 


in e'.onsequenco of the gift, Avhieli amounts to | 
a disediarge, init the wife does not apjiear to 
he eliseharged from what becomes obligatory 
upon her in consequence of divorce before 
consummation.- -The reason for a more fa- 
Amurablo construction of thi^laAV upon this 
])oint is, that the identical tlif ug Avnicb b{|- 
eorncs obligatory upon the wife in favour of 
^ tiio husband, in consequence of divorce before 


to it. 


That is to l^ay, relinquishes her right 


consummation, has come to him, in his being 
discharged fronlhalf the dower (through the 
wife's giD), and^tn^nd being thus obtained, 
any difference in t1^ manner in which dt is 
obtained will not be regarded, -x^lliat is to say, 
the end Avas, that the husbandrsnould recover 
half the doAver after divorce hefbre consum- 
mation, and tliat end has been obtained, not 
indeed through divorce, hut through antece- 
dent gift, Avhich answers the same purpose. 

If a man marry a woman on a dower of one 
thousand Dirms, and the Avoman make seisin 
of five hundred Dirms, and afterwards make 
a gift to her husband of the whole thousand, 
— as well of the portion in her possession, as 
of that which she has not received, — or of the 
latter only, — and the husband afterAvards di- 
Amreo her before consummation, neither party 
in this case, has any claim upon the other, 
according to Kancefa. — The two disciples 
maintain that the luisband has, in this case, 
a claim iqion the Avife for one half of that 
proportion of Avhich she had possession; be- 
cause they conceive of a part from the whole; 
- that is to saA% if the Avifo were to makci a 
gift of the Avhole dower to her husband, Avith- 
ont having liersolf made prcAdous seisin of 
any part tlnu’eof, the husband has no claim 
to resume anything out of it; — and, on the 
contrary, if slie Avere first to make seisin of 
the (lower, and then to make a gift of the same 
to her husband, he Avould haA^e a claim of 
resumption upon her lor one half; and con- 
se(iiiently, Avhen she lias made seisin of any 
partiinilar ]iart or portion of it, he has a claim 
of resuniTition upon her for the half of that 
part of AA^hieh she had made seisin ; andagnin, 
on th(' oth('r hand, hecauso a gift of any part 
of the (lower to the husband amounts to an 
abatement Avitli respect to that part, and is 
therefore altogetlnu’ excluded from the con- 
tract;* and consequently, Avhen the gift is (jf 
that half Avliich liad remained iniseised, it is 
tin* same as if th(' contract bad regarded the 
half only (as where a seller, for instance, 
makes a gift of half the price of the commo- 
dity sold, in whieli ease it is the same as if 
the pri(^e agix'cd upon Avere no more tlian the 
remaining half); and siioli being the ease, it 
follows that the proportion of abatement (in 
conseciuencc of gift) becomes altogether ex- 
cluded from the dower, and that the half of 
Avliich seisin had been made stands as the 
complete doAver; — and as, where seizin had 
been made by the wife of her Avhole doAver, 
and she had presented the same to her hus- 
band, lie would still (upon divorce before 
consummation) have a claim of resumption 
upon her for one half (as has been shown in 


* The phrase in the original is remarkable, 
“Lftiaza yeaa^lijxko u’assil al Akid,” — 
“ and therefore is connected with the origin 
of the contract;” — that is to say, — with a 
period antecedent to the contract, and conse- 
quently not' included in it. The term here 
adopted appears to be the clearest by which 
the translator could express the sense. 
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tf former case), so here, in like manner, he 
has a claim of resumption for a moiety of the 
seised proportion, that standi n^r as the com- 
plete^ dower The argument of Aboo Haneefa 
in this case is, that the end of the husband 
hath been already obtained, in a moiety of 
the dower remaining’ untouched with him 
without any return; wherefore, upon divorc- 
ing his wife before consummation, he would 
have no occasion to*make any resumption: 
and with rospect to wliat the two disciples 
advance, that “an abatement becomes alto- 
gether excluded from the contract,” it may 
be replied, if this were to be admitted, it 
would follow that, in a ease where a man 
marries a woman on a dower of twenty Dirms 
(for xYist{?n(‘o), and the woman makes a gift 
to him of lifteen Dirms out of the twenty, 
ten Dirrns would remain obligatory upon the 
husband; because, the abatement being ex- 
cluded from the contract, it would bo tlie 
same as if he had marri('d her upon a dower 
of live Dirms; and if he had married her 
upon such a dower, he would bo bound for 
ten Dirms, on the priiuuple of Ibw, that if a 
man marry a woman on a d()W('r of fewer than 
ten Dirrns, ten Dirms are obligatory upon 
him: this idea would consequently lead to 
an unjust and unfounded conclusion, and is 
therefore inadmissible. 

If a man marry a woman on a dower of one 
thousand Dirms, and she make a gift to him 
of a part loss than the half,— two hundred,, 
for instance, — and take poss(‘ssion of the le- 
maiuder, and the husband afterwards divorce 
her before consummation, ho lias, in this 
case (according to Aboo Haneefa), a claim of 
resumption upon her for such a sum as, to- 
gether with what she liad previously be- 
stowed upon him, makes a moirdy of the 
whole, namely (in the supposition before 
mentioned) tliree hundred Dirms: — according 
to the .two disciples, on the contrary, his 
claim of resumption is for the half of what 
the woman had »ade seisin of, namely, four 
hundred Dirms. 

2'hc samQ, when the dQwer consists of effects, 
— If a man^narry a woman on a dower con- 
sisting of certain specified eilects, and she 
make a gift of the same to him, either before 
or after seisin, and he afterwards divorce her 
before consummation, he, in this case, has no 
claim of resumption whatever upon the wo- 
man.— This yiroceeds upon a favourable con- 
struction. — Analogy would suggest that he 
should have a claim to the amount of the 
value of half the effects, because here it be- 
comes obligatory upon the woman to make 
restitution of half the dower, as was already 
explained, and is incapacited from mak- 
ing restitution by delivery of half the actual 
effects, in consequence of ner gift ; wherefore 
it would appear that she should make it by 
paying the estimated value of one half. — But 
the reason for a more favourable construction 
of the law in this case is, that the husband, 
who is entitled to recover froA the w’oman 
one half of what she had taken possession of, 
in consequence of his having divorced her 


before consummation, has already actually 
obtained this (through her gift) ; whence it 
is that the woman would not be at liberty to 
give her husband any other thing in lieu of 
those effects, because the consideration con- 
sists of n thing capable of identical specifica- 
tion, and of course the said effects, which 
have been in possession of the woman, and 
by her made over in gift to her husband, con- 
stitute a dower of a certain specific descrip- 
tion; thus the husband appears to have 
received that actual thing wnich had been 
rendered obligatory upon tne wife by divorce 
before consummation: — contrary to the case 
of a dower consisting of a debt ; for here, if 
the wife were to make seisin of such debt, 
and then to make a gift of the same to her 
husband, and he al’terwards to divorce her, 
as above, he would, in this case have a claim 
ol‘ resumption upon Iut for the value of one 
half of the dower, hecauso a debt of this na- 
ture^ is, like money, incapable of identical 
specification : — and contrary, also, to a case 
where a woman, ha\ing taken possession of 
eftepts, as a dower (as was stated in the pre- 
ceding case), sells such efteets to her husband, 
because, in this ease, tlu’y have come back 
to him for a conHderation, and his claim is 
to the recovery of the half of her dower with- 
out auy consideration. — And if the dower 
consist of an animal, or of effects, which are 
a debt upon the husband,* the rule is the 
same as in the case of one consisting of 
specified effects ; because the thing seised by 
tile woman is of such a nature as, if she had 
herself borrowed it, must be restored liy her 
in substanee; and articles of this description 
are all capable of ide ntical specification. 

C^scs of stipulation mJjchatf thaaxife, 
— If a man' ‘marry a woman on a dower of 
one thousand Dirrns, t on a condition that ho 
is not to carry her out of her native city, — 
or that he is not to marry, during liis 
matrimonial connexion with her, any other 
w»man, in this case, if he observe tlie con- 
dition, the woman is entitled to the above 
specified dower only, as that consists of a 
sum siifiicient to constitute a legal dewer, 
and she has agreed to accept it ; but if ho 
should infringe the condition, by either 
carrying her out of her native city, or marry- 
ing another wife, she is in this case entitled 
to tier proper dower, because he had acceded 
to a condition on ht'half of the woman whicli 
was advantageous to her, and that not being 
fulfilled, the woman is not supposed to be 
satistied with tlie thousand Dirms, and must 
therefore he paid her complete proper dower; 
the same as in a case where a woman had 
agreed to accept of one thousand Dirms, as 
a dower, on condition of being treated with 


• * That is fo say, an animal, or effects, 
which had been borrowed^ or procured upon 
credit by the husband. • ^ 

t This case proceeds on the supposition oi 
one thousand Dirnis being of less value than 
the woman’s prope»dowerr 
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he were to say^ “ I assipfii this slave as a 
dower”), and it should aftersvards appear 
that the person so mentioned as a slave was 
at that time free, in this ease a proper dower 
is due, according to Haneefa and Mohammed. 
Aboo Yoosaf says that here the husband 
owes the estimated value of the free person 
aforesaid, supposing he were a slave ; for he 
argues that the man has filled the woman 
with the expectation of a certain property, 
the delivery of which he afterwards finds 
impossible ; the value therefore is obligatory 
upon him, or an article similar to that agreed 
for, if it be of the species of Zooatal Imsal, 
as in a case where a man marries a woman 
on a dower consisting of a specified slave, 
and the slave dies before delivery. — Aboo 
Haneefa, on the otluT hand, says, tliat 
where nomination and pointed reference* 
are united, rc'gard must bi* had to tlie latter, 
because indication is more clear and exprc'ss 
under that form, and hence the case is the 
same as if the man had engaged to give, as 
a dower, wine or a hog.t Mohammed (coin- 
ciding with Haneefa with respect to fhc 
slave, and dissenting from him with r(;spect 
to the vinegar, as aforesaid) says that it is 
a rule, that if the thing named be of the 
same spi cies with the thing specified by 
pednted reference, the contract is conneetc'd 
with the latter; hut if the thing named he 
a species distinct and difiereiit from the 
thing pointedly speciH(’d, it [the contra et] is 
connected with the thing named ; hc'canse 
indication is more elfeetual from naming a 
thing, than it is from nointing that thing 
out, inasmuch as it is tnere])y known wdiat 
that thing is, whereas hy pointing it out tlie 
substance only is known ; — on which prinei])]e 
it is that if a man purchase a ring sbuu', on 
the condition of its being a ruby, and it 
should prove to be only a gjtrnct, the bargain 
is void, on aecoimt of the (lifi(T(’nc(5 of spe- 
cies ; but if a person wert' to ])urcbase a 
stone on condition of its Ix ing a ruby, and 
it should prove to be an enurald, yet the 
bargain holds good, hecanse these ar(‘ held 
by lapidaries to be of tlie same species: — 
now, in the present instance, the slave and 
the free person arc of one and the same 
species ; the contract, therefore, is connected 
with the thing identically specified or pointed 
out, and on this principle her proper dower 


* Tasmeeat and Isharet : the former term 
means simply naming a thing, or (as ex- 
pressed above) nomination ; hy the latter is 
understood pointing a thing out, such as 
“ This slave,” &c. 

t Tiiat is to say, the condit^-jn is altogether 
void, and a proper dower is of course due; 
for if the man were to say, “ Hwill give as 
dower this slave,' ’ and the person so spoken 
joC should appear to be free, it is evident 
(regard being had to the relative “this,” 
denoting pointed; reference) that the con- 
dition or agreenfent iscipso facto null, as 
regarding a thing whCoh does not exist. ^ 


is due to the woman ; hut wine and vinegar 
being of distinct species, and totally different 
from each other (inasmuch as the lattc^ is 
lawful in use, and the former prohibited,) 
the contract is there connected with the 
thing nominally specified, and consequently 
the woman is entitled to vinegar equal in 
quantity to the wine. 

If a man marry a womgn, agreeing to give 
her, as a dower, two slaves specified, as if he 
were to say, “ I assign, as a dower, those two 
slaves and it should happen that one of 
the persons so specified as slaves is free, in 
this case, according to Haneefa, the woman 
is not entitled to more than the single slave 
remaining, provided the value he equal to 
ten Hirms, because the slave is particulr vly 
assigned, and where the assigned dower is 
admitted to be incumbent, this prohibits the 
obligation to a proper dower as where a 
man, for instance, marries a woman, assign- 
ing her, as a dower, a piece of cloth of the 
value of five Dirms, in which ease the 
woman gets -the piece of cloth aforesaid, 
together wdth five Dirms in money, in such a 
mann(T as that the wdiole shall amount to 
ten Dirms. being the lowest legal dower, 
beyond which nothing is incumbent. Aboo 
Yoosaf alb'ges that, in this ease, the woman 
gets th(‘ slave, tog('ther with the amount of 
the estimated value of the other person, 
supposing he wen* a slave, because here the 
^lan has filh'd her\^ith expectation of two 
slaves, the delivery of one of which after- 
wards appears to t)e impossible ; wherefore 
the value of the latter is obligatory upon 
him. Mohammed has said (and there is also 
one opinion recorded of Haneefa to the same 
eflect) that the woman gets the slave, logetluT 
with a property suffiei('iit to complete lu'r 
proper dower, if that should exceed the value 
of the slave ; because, if both the persons 
named as slaves by the husband, in speci- 
fying the dower, were actually free, the 
whole proper dower (according to Mohammi'd) 
would be due ; and consequently, where one 
only is a slave, that slave is dye, together 
with such property as (along witli the slave ) 
amounts to a proper dower. 

A woman is mtt entifivd to any doicer 
under an invalid marria(je dissolved before 
consnynmation. — If the Razee separate a man 
from his wife, before cohabitation, on account 
of their marriage being invalid, the woman 
is not entitled to any part of her dower, be- 
cause, where the marriage is invalid, no 
obligation with respect to, dower is involved 
in the contract, as that, in such a case, is also 
null ; nor is the dower ht Id to be due on any 
other ground than the fruition the connu- 
bial enjoyment, which is not found in the 
present instance. — In the same manner no 
dower is due after Khalwat Saheeh, or com- 
plete retirement, because, on account of the 
invalidity of the marriage, the law does not 
consider retirement as indicating the com- 
mission of the carnal act, and consequently 
it does not stand as such. It is, however, to 
b6 observed that in an invalid marriage a 
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•separate dower is not due on account of 
every repetition of the carnal act, because 
here the right of possession is doubtful, and 
th» case is therefore the same as where a man 
has repeated carnal connexion with the slave 
of his son, — or where a man has repeated 
carnal connexion with his wife, and it should 
afterwards appear that he had suspended the 
divorce of that woman upon the circum- 
stance of his mafrying her, — in either of 
which cas« one dower only is due, because of 
a doubt respecting the riglit of possession ; 
contrary to a case where a man has repeated 
carnal conne:xion with the slave of liif> father, 
his mother, or his "wife, and pleads his con- 
ception of the same being lawful ; for in 
thft caSe a dower is incumbent upon him for 
every repetition of the act, because here no 
doubt exists, as he appears, on every repe- 
tition, to have had carual connexion with a 
slave who is the absolute property of another : 
— and, contrary, also, to a case whore a man 
luis repeated carnal connexion with a female 
slave held in partnership between himself 
and another, for in this case ftn half fim; is 
incumbent upon him for every r(*petition 
(according to the determination in the Bur- 
hanal Aima of Abdal-azeez-lJiii Amroo), 
because he has ev'ery time committed the 
carnal act in tlie share of his partner. 

Uut in case of ronmimniation^ she is 
entitled to her proper duiver^ not ejLceeding 
what is specified in the. contract, ~\¥ a nuui 
engage with a woman in an invalid marriage, 
and have carnal connexion with her, she is 
in this case entitled to her proper dower: 
but she is not entitled to more than the 
specified dower,* according to our doctors. — 
This is contrary to the opinion of /iher, who 
conceives an analogy between thi^ and an 
invalid sale ; that is to say, in an invalid 
. sale, if the stipulated price of the thing sold 
.be short of its actual value, the latUu* is due 
to whatever amount; and so also in the 
present case. — 'fhe argument of our doctors, 
in this case, is that the thing which the 
husband has received (namely, the possession 
of the woillan’s person) is not property, and 
therefore is not appreciable in any other way 
than by the assignment of ar dower ; now if 
a dower a.ssigned should exceed the projier 
dower, the excess is not incumbent, because 
of the invalidity of tlu' assignment, for that 
is a part of the contract, which being invalid, 
the assignment is so likewise ; and, on the 
other hand, if the dower assigned be short of 
the proper dower, the dihereiice is not incum- 
bent, because, with respect to that, assign- 
ment has not been made : contrary to an 
invalid sale, because there the thing sbld is 
appreciable, and consequently the amount of 
the return will be adjusted by its value. 


* That is to say, if her proper dower 
should exceed in value the dower specified in 
the contract, yet the woman is entitled to 
the specified dower only, and not to her 
proper dower. ^ 


And she must observe an Edit after sepa- 
ration. — The observance of an Edit, alter 
separation, is incumbent upon a woman with 
whom a man has had carnal connexion in an 
invalid marriage. And here the Edit is to 
commence as from the date of separation, and 
not from that of the last carnal connexion. 

A child horn in an illegal marrige is of 
established descent, — The descent of a child 
born of a woman enjoyed in an illegal 
marriage is established [in the reputed 
father], because in this rej^ard is had to the 
child’s jireservation, since if the descent were 
not to be established, the child might perish 
for want of care.— Mohammed holds (and 
decrees are passed agreeable to this doctrine) 
that, ill the establishment of genealogy 
under an invalid marriage, the time* is 
calculated from the first carnal connexion, 
not from the date of the marriage, because 
one wliicli is invalid does not give a claim to 
the carnal act, so as to stand as such, where- 
as the reverse is the case in a valid marriage, 
as that establishes such claim : and hence, in 
tlMi establishment of genealogy, the time is 
calculated from tlie date of the marriage. 

Hate of the MiJir Misl., or proper dower . — 
The Miiir Misl (or proper dower) of any 
woman is to be regulated, in its amount or 
value, by that of tlie dower of her paternal 
relations, such as her paternal sisters or 
aunts, or the dauglitcrs of her paternal 
unclesL, and so forth, according to a precept 
of Ibn Mussaood, “To the woman belongs 
suclia dower as is usually assigned to her 
female paternal relatives : ’ — moreover, men 
are accounted of the class of their paternal 
tribe, and the value of a thing cannot be 
estimated but by attending to the value set 
upon its clas,-». 

A ^vomvm's proper dower is not to be 
estimated by the dower of her mother or her 
maternal aunt, vhere they are not descended 
of her father’s family, on account of the 

ecept of Ibn Miissaood already recorded : 
yet if her mother should be descended of her 
father’s family (being, for instance, the 
daughter of liis paternal uncle), in this case 
a judgment may be formed from her dower, 
as being descended from the family of the 
father. 

In regulating the proper dower of a 
woman, attention must be paid to her 
equality with tlie women from whose dowers 
the rule is to be taken, in point of age, 
beauty, fortune, understanding, and virtue, 
because it varies according to any difference 
in all these circumstances ; and, in like 
maiincr, it differs according to place of resi- 
dence, or time (that is to say, times of trouble 
and confusion, as opposed to times of tran- 
quillity) ; an* the learned in the law have 
observed thtg: equality is also to be regarded 


* The probable term of pregnancy, 
which the child’s 4esoent is to be judged of 
and ascertained. (For ^further elucidation 
of this point see Boek^f Divorce, Chap. Xlll.f 
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in point of virginity, because the dower is 
different according as the woman may be a 
virgin or otherwise. 

A woman* 8 guardian may hecnme 8urety 
for her dower. — If the Waloe [guardian] of a 
woman become surety for her dower, it is 
approved, because he is comp, tent to such 
responsibility (that is, to take such obliga- 
tion upon himself), and he is surety in a 
thing which is a legal subject of bail 
(namely, the dower), since that is a debt, in 
which bail is approved: and the woman is 
afterwards at liberty to require her dower 
either of her husband or of her guardian, as 
in all other cases of bail : and if the guar- 
dian pay the dower, he shall take the same 
from the woman’s husband, where he has 
become surety^ at Ids desire, as is the in- 
variable rule in bail. The bail is in like 
manner approved, if the wife be an infant : 
contrary to where a father sells the property 
of his infant (diild, and becomes bail for the 
amount, which is not lawful, because a 
guardian is, with respect to marriage, a ne- 
gociator m(‘rely ; but , in sale, he is the exe- 
cutor of the contract (whence it is that its 
obligations rest upon him, and its rights 
appertain to him) ; and tin; father’s discharge 
is also a])prov('d, if he clear the purediaser of 
the whole pric(‘ of the infant’s properly ; and 
Iv' is moreover at liberty to take possession 
O' tho price aft('r the infant shall have 
attained maturity ; wherefore, if his bail 
were to be apt)roved, it would admit the 
principle of a man b(‘coming surety in his 
own behalf, which is absurd, 

OijJECTioxr.— A father is at liberty to take 
ossession of the dower of his infant 
aughter, in the same manner as of the 
price of his infant child’s pro])erty ; where- 
fore if the bail of the father with respe ct to 
tho dower be approved, it follows that he is 
bail in his own bdialf. 

llEPLY. — The authority vested in a father 
to lake possession of the dower is because td’ 
his parental relation, and not on account of 
his being a party in the contract (for which 
reason it is that he is not at liberty to take 
possession of the dower after the maturity of 
Ids child), so that he does notin this case, 
appear to be bail in his own behalf. 

A ifoman may resist consummation until she 
he paid the pfom'pf ‘projioffion of her (lower. 
—A WOMAN may j efuse to admit her husband 
to a carnal connexion until she receive her 
dower of him, so as that her right may be 
maintained to the return, in the same 
manner as that of her husband to the object 
for which the return is given, as in sale. 

A WOMAN is also at liberty to resist her 
husband carrying her upon a journey until 
she shall have received her Gower of him, 
for the same reason, ^ 

On the other Ivind, the hu^and has no 
p^wer to restrain his wife from going on a 
journey, or from going abroad, or visiting 
her friends, until such time as he shall have 
^.discharged the whole of the Mihr Moajil, or 
prompt dower, becaus^, a'^ husband’s right to 


confine his wife at home is solely for the sake 
' of securing to himself the enjoyment of her 
person, and his right to such enjoyment does 
not exist until after the payment of the Ve- 
turn for it. 

J/tiless the xvhole dower he dofcrjibLe^—" 
"WiiAT is here advanced proceeds upon a sup- 
position of tlie whole dower, or a certain 
portion ot it, being Moajil, or prompt ; but 
if the whole be Mowjil, "or deferred, the 
woman is not at liberty to re fust the em- 
braces of her husband, as she has dropped 
her right by agreeing to make her dower 
Mowjil, — the same as in a case of sale, where, 
if the price of the article sold he made de- 
h'rable, the seller is not at liberty to jietain 
the article sold on account of the price! — 
Aboo Yoosaf controverts the doctrine which 
is here advanced, and maintains that, in 
this case also, the wife is at liberty to refuse 
to admit her husl)and to carnal connexion, 
as long as he omits to make payment of the 
dower. 

And she may also resist a repetition of the 
eohn'e.rion^ afrer ('onsn'm motion, iii tlie like 
eircumstanees. — It is further to be observ(M, 
that even if the husband sliould have com- 
mitted the carnal act, or should have been in 
coini)let(^ retirement with the wife, yet the 
rule is the same ; that is to say, she is still 
at lilxTty to refuse to admit him to carnal 
connexion, or to resist his carrying her 
ut)oii a journey, until such time as she shall 
have re(;eivedtlu' whole ol' her]>roin])t dower 
from him.— This is the doctrine of ilaneefa. 
— The two disci])les, on the contrary, allege 
that the woman, in this case, has no such 
liberty of refusal or resistance. It is to be 
remarked, however, that tliis dillerenoe of 
()])inion subsists only where the original 
carnal act, or complete retirement, has taken 
place with the woman’s consent; but if she 
have been enjoyed by for(! 0 , or if she be an 
infant or an idiot, her right of refusal or re- 
sistance, as above, does not cease, according 
to the united opinion of all our doctors. 

lint she is, noticithsfanding, entitled toiler 
sxdisistenee .—Y'l is projier to observe, that 
where the woman refuses to admit the hus- 
band to a repetition of the carnal act, as 
above stated, yet she has, nevertheless (ac- 
cording to Hancefa), a claim to her subsis- 
tence, as her refusal does not, in this case, 
proceed from any stubbornness or disobe- 
dience, since it is not exerted in resistance 
to a right, but rather in inainteiiaiice of one. 
— The two disciples bold that she is not 
entitled to any subsistence ; and their argu- 
ment on this occasion is, that the sole object 
of the contract has been duly delivered to 
the husband, either by the single carnal act, 
or by the single complete retirement, as 
aforesaid ; on which account it is that her 
right to her whole dower is confirmed and 


* That is to say, if the stipulation fixes 
the payment of the dower at some future 
pe’’iod, as a year, or so forth. 
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established, and consequently no rig^ht of 
further detention of her person remains with 
her; as in a case of sale, where the seller 
haviftg delivered the article sold to the 
purchaser, before receiving the price, has no 
further right over it.— Uaueefa, ou the other 
hand, reasons that the woman in resisting 
refuses and withholds a thing wliich she has 
opposed to a return, and over which she has, 
of course, a right 8f detention, until such 
return shall^ have been duly made to her: 
and with respect to what the two disciples 
allege, that “her right to her whole dower 
is confirmed and established by the single 
carnal act, and so forth,” it may he replit'd, 
that the^vliole b(^comes conlirmed to her by 
a siflglo commission of the carnal act, or 
a single instance of complete retirement, 
necessarily, because everything beyond that 
is then unknown, and consequenlly cannot 
obstruct the operation of what is known; 
hut the right of resistance still remains be- 
cause the dower is opposed to the whole, the 
same as to the single instance, of enjoy- 
ment. ^ • 

The hus hiDid ohtains ^uU authority over his 
icife uyou iHiytuent oj her dower. — Wjikn 
the husband lias duly paid to his wife the 
whole of her dowaT, he is at liberty to carry 
her wherever he pl('iises, because the word 
of God says, “ Ye sjiai.l cause them to 

liKSlDE IN YOUR OWN 11 A UlTATIONS.” iSomc 

have alleged that the husband is not at 
liberty to carry his wife to another city 
different from her owm, although he should 
have ])aid her the whole dower, because 
journeying and travelling may be injurious 
to her; but he is at liberty to cany her to 
the villages in the vicinity of her city, as 
this does not amount to travelling. 

(hises oJ' dispute hetween the imrtles con- 
amount of dower,- If a man 
marry a woman, and they alterw ards disi)ute 
coneeriiing the rate of her dower, the decla- 
ration of the wil% is to be creditc'd to tlie 
amount of her proper dower, and that of the 
husband, with respe ct to any e\cess. I'his 
proceeds uifbn a sujipositioii of his having 
had carnal connexion with her : but if he 
should have divorced her before consumma- 
tion, his declaration alone is to he* ereelited 
With respect to the half dower. J'bis is the 
doctrine of Haiieefa and Mohammed. Aboo 
Yuosaf alleges that the eleelaratiuii of the 
husband is to be credited, whether before 
divorce or after, unless where it goes to 
establish something trifling, tiuit is to say, 
something so small as is known to be short 
of what such a w'omaii has a right to expect 
in marriage according to general usage ; and 
this is approved. Ihe argument of Aboo 
Y^ousaf is that, in the case in question, the 
woman is plaintiff suing for an excess, 
and the husband defendant ; and the 
declaration of a defendant, when made 
upon oath, is to be credited ^ wherefore 
that of the husband, in the present in- 
stance, must be so, unless he testify to some- 


argue against him : and the ground upon 
which this proceeds, is that the appreciation 
of the woman’s person is a matter of neces- 
sity ; and, therefore, so long as it is possible 
that anything can be decreed from the stipu- 
lated dower, the proper dower is not regarded. 
— The argument of Haneefa and Mohammed 
in this case is that, in all claims, credit must 
! be given to the declaration of that person in 
whose favour apparent circufnstances bear 
testimony, and apparent circumstances do 
hear testimony with one who attests the 
proper dower, as that is the standard ob- 
jf'ct in marriage; — similar to a case where a 
dispute arises betweim a dyer and the owner 
of a ])ii‘eo of cloth, concerning the charge for 
dying, in which case the declaration of that 
person will be crediti d in whose behalf the 
value of the dye or colour bears testimony.* 
(■oneerning what is here advanced, that “ if 
the hushand should divorce his wife before 
eonsunimation, his declaration alone is to he 
credited with resiicct to the half dower;” it 
is to he obscrvi'd that this (wdiich is recorded 
by ^lohaniined in the Jama Sagheer and 
Malisoot) apparently contradicts wdiathehaa 
advanced in the Jama Kabeer, to wit, that 
“ the woman must, in this case, be decreed a 
proportionable Mat at, or present”— (which 
IS conformahle to the inference of Haneefa 
and ^lohammed, w ho hold that, as a present 
is due, on ai^couiit of a contract of marriage, 
after divorce, the same as a propm’ dower, 
before divorci', the one must be decreed her 
ill the former eas(‘, as w'oll as the other in 
the lattc'r) ; — hut this apparent contradietiou 
between the above autlioriti('S may bo recon- 
ciled by adverting to the diilerent manner in 
wliieli the ease is put in tlu'm respectively ; 
thus, in the Mabsoot, the case sii])])oses one 
lliousand Dirnis and two thousand, — that is 
to say, tlie husband declares that ihe dower 
is only one thousand Dirms, and the wife 
claims two thousand; now the value of a 
(;iift,omary ])re.sent does not equal the half 
of those sums, and of course, to decree a 
prest*iit here would be no advantage to the 
plaiulilf: — in the Jama Kabeer, on the 
other hand, tlui case supposes ten Dirms, 
and one hundred Dirms,— that is to say, the 
husband avers the dower to be only ten 
Dirms, and the wife claims one hundred ; 
and her propert ])rcsent may he estiiiiatefl, 
suppose at twenty Dirms ; liere llierefore 
a proper present may with propri(;ty be de- 
creed to her : and what occurs upon this sub- 
ject in tlie Jama Sagheer being destitute of 
any mention of tlie amount of the di/wer, 
that rests upon what is said in the Mabsoot. 


* Because, different colours bear a dif- 
ferent prio(‘, t^e value of the colour used is 
certainly the only standard by^ wliich the 
amount of *the charge for dying can he 
judged of. ... * 

t Aral). Misl : that is, proportionable to her 

rank and circumstances, iiAhe same manner 
-1 1 • 
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— As a more full exposition of the doctrine | 
of Haneefa and Mohammed, in a case where 
a dispute arises between the husband and wife 
concerning the amount of the dower on the 
continuance of the naarriage, let us suppose 
that the husband declares one thousand 
Dirms, for instance, and the wife claims two 
thousand, in which case, if the proper dower 
of the worn an^ do not exceed one thousand, 
the declaration of the husband is to be cre- 
dited ; but if it be two thousand, or upward, 
that of the wife ; and whoever of the two 
produces evidence in support of his or her 
declaration, the same is to bo credited, undt^ 
cither of the above circumstances; and if 
they both produce evidence under the first 
of the above circumstances (that is, the 
woman’s proper dower not exceeding one 
thousand Dirms), the evidence on the part 
of tlie wife is to he credited, because by 
such evidence her right to the excess is estab- 
lished; — but if, under the second (that is 
the woman’s proper dower beingtwo thousand 
or upwards), the evidence on the part of the 
husband is to be eredittd, because that go('s 
to prove that the wile has made an abate- 
ment in her dower : but if tlu' prop(‘r dow(T 
bo one thousand live hundred Dirms, both 
parties must he reciuircd to make oath, after 
which one thousand live hundred are to be 
decreed to the woman. This is according to 
the Takhrccj of Jiazi. Koorokhee says that 
th() oath must be ti'iuhred to ])oth parties in 
all the three circumstances, after winch the 
proper dower must he decreed. — All tliis a])- 
plies to a case where the husband and wife 
dispute with respect to the amount ot the 
dowel’ itself, and iKtt with respect to its s])eci- 
lication : but if their dis])uterespectthc hittiT, 
one of the i)ai'tics asserting that a dower liad 
been named, and the other di'iiying, in tliis 
case the propt r dower must be decreed, ac- 
cording to all the doctors, that being tlie 
original dower, independent of any speeili- 
cation. ** 

Or hciwcvn one of the i^arfieit^ and the 
heirs qf the other . — If, alter the death of 
the husband or wife, a dispute sliould arise 
between the survivor and the heirs of the 
deceased, concerning the amount of thi 
dower, the lulein this case is the same as 
wluFi the dispute arises between the ])arties 
during life, because a claim to tlie woman’s 
proper dower docs not cease in consequeaee 
of the demise of either. 

Orhetireen the heirs ofhoth parties.— k'iij) 
if both husband and wife were to die, and a 
dispute to arise between their heirs with re- 
spect to the amount of the dower, in this 
case the declaration of the husband’s heirs 
shall be credited, although they should de- 
clare a sum less than tlie usudi and customary 
dower of such a woman as the, wife deceasejU 
— This is according to Haneefa. Mohammed 
^lolds that the rule is the same here as where 
t be dispute arises between the parties during 
life.— And if the heirs dispute with respect 
V to the speciheatiou of the dower, one party 
insisting that a dowej** had been named, and 


the other denying, the declaration of the. 
latter is to be credited, according to Haneefa. 
In short, with Haneefa, the woman’s proper 
dower is not at all regarded after the deiiease 
of both parties, as shall be hereafter demon- 
strated. The two disciples, on the other hand, 
maintain that the proper dower should in 
that case be decreed. 

Thejieirs of a deceased wife may take the 
anidunt of the spccified'dower ouf, of the de^ 
ceased husband's jyroperty. — In' case of the 
death of both husband and wife, it belongs 
to the heirs of the latter to take the dower 
out of the estate of the husband, where it 
has been specifically named ; but if it should 
not have been specified, they cannot claim 
anything wTiatovcr, according to Haneefa. 
The two disciples maintain that the woman's 
heirs are entitled to her dower in cither case, 
— that is to say, to tbc specitied dower, in the 
former case, or to the woman's proper dower, 
in the latter in the former, because the 
spcciiied dower was a debt upon the husband, 
eoiitirmed by the circiunstancc of his decease, 
and eoiisi'qiuntly must be paid out of his 
estate, unless it should be kuo\vu that the 
w'lfe had died tirst, in which case the 
husband’s ])ortion of inlieritance w'ould drop 
Irom the dower [that is, must be deducted 
from itj oil account that he also is an heir ; 
— and, in the latter, because tbe woman's 
projitr dower bad become a debt upon the 
busbaiid, the same as a sjiecified dower, and 
therefore docs not drop in consequence of his 
death, any more than wTicre onlj^ one of the 
parties dies. — Haneefa argues that, in this 
case, a suiiposition of tlu; death of both 
husband and wife allords a conclusion that 
their pci’i’s and cotemiiorariesare alieudy imt 
off by death, and no longer remain, because 
it is iiiost ])rubable that tiiey would not both 
die uutil after a length of time ; and after 
the lapse of such a period, tbeir peers and. 
eotemporaries no longer remainiug, from 
whom can the Cawzee ju'dgc of or decide 
what the value of the woman’s proper dower 
ought to he Haneefa, however, holds also 
that where the husband and wifd both happen 
to die before the hi])se of any^ length of time, 
so as that their peers and eotemporaries are 
still remainiug, her heirs are entitled to her 
proper dower. 

Cdsc a dispute concerninf/ artic les s ent 
by a husoand to his wife. — If a husband were 
to send any tliiug to his wTie, and sbe w’ere 
to denominate it a present, while he asserts 
that he has given it in part payment of her 
(lower, in this case tbe declaratron of the 
husband must be credited, because he is the 
giver, and consequently must be supposed 
to know his own intentions best ; — moreover, 
it is evidently the business of the husband to 
liquidate the obligation which hes against 
him before he ])roceeds to perform gratuitous 
acts ; his declaration, therefore, must be 
credited, e,\ctpt wTiere the thing sent con- 
sists of victuals ready dressed for eating (such 
as roasted, or boiled, or stewed, and so forth), 
iu which case the assertion of the woman 
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must be credited, because it is usual and 
customary for husbands to send such articles 
as presents to their wives, not counting it in 
the ttower ; but in respect to wheat or barley, 
the declaration of the huvsband should be 
credited for the reason above mentioned. — 
Some have observed that articles, the supply 
of which is generally held incumbent upon 
the husband, such as shifts, and robes, and 
veils, are not to be counted in the do^y(‘r, 
apparent circumstances arguing against 
tliis. 

Sect urn. 

Of the dower of infidel sxihjccts^ and of 
aliens^ where none has been stipulated, at' 
u'Ji^re it consists of carrion. — If a Christian 
man marry a Christian woman without stipu- 
lating any dower, or making it consist of 
carrion,* such as may be deemed lawful by 
those of their profession, and have carnal 
connexion with her, or divorce her before 
consummation, or die and leave her, the 
woman is not entit](‘d to any dower what- 
ever, altliou^h both parties * should liave 
embraced the faith wdthiu the iukTim. — And 
the law is the same where the ])arties are 
aliens married on like terms in a foreign 
country. Tin' oi)inion of the two disciples 
concerning aliens is tlie same as that of 
Aboo Haneefa; but with re^pc'Ct to Christians, 
being Zimmees (that is, subjects of the 
Mussulman govcrnnn nt), tliey hold that the 
W'oman is entitled to her proper dower, whefe 
the husband either consummates the marriage 
by committing the carnal act, or dies ; and 
that she is entitled to a present when lie 
divorces her belore consummation. — Zitier 
alleges that tlie alien w’omau is ('iititled to 
her pi' 0 ])er dower in either case (that is, in 
the event eitlier of tlie husbamrs deatli, or 
of divorce), because the law does not hold it 
, alloNvable to seek or desire marriage but in 
return lor property, and this rule equally 
alfects liilidels^and Mussulmans, as marriage 
forms a part of the temporal law, the obliga- 
tions of which extend to all alike. To tliis 
the twm obisciples reply, that aliens do not 
take upon themselves any obligation to the 
observance of the laws of Islam, neither arc 
they capable of so doing, on the account of 
a difference of country ; contrary to the case 
of Zimmees, who are subject to the Mussul- 
man law in all temporal concerns, or acts to 
which the temporal law has reference (huch 
as whoredom, usury, and so forth), since 
they are fully capable of taking upon them- 
selves an obligation to tlm observance of 
those laws, as being native subjects of the 
Mussulman country, lluncefa reasons upon 
this, that Zimmees do not subject themselves 
to any of the laws of Islam, either with 
respect to things which arc merely of a 

^ h 

* Meaning the flesh or carcass of any 
animal which dies a natura^ death. — The 
original word signifies the flesh of any fowl 
or quadruped (not being Game) which has 
not been lawfully slain. 


religious nature’ (such as fasting and prayer), 
or with respect to such temporal acts as, 
though contrary to the Mussulman lawq they 
may hold to be legal (such as the sale of 
wine, or of swine's flesh), because we are 
commanded to leave them at liberty, in all 
things which may be deemed by them to bo 
proper, according to the precepts of their 
own faith ; wherefore, with respect to all 
such acts, Zimmees are the same as aliens ; 
but from these is to be excepted whoredom, 
that being held universally, and by all sects, 
to be a criminal act ; and as to usury, no 
such thing can have legal existence, it being 
excepted from all the obligations to which 
the person can bo subject, because of a saying 
of the prophet, “ Observe that between us, 
and whosoever takes usury, no engagements 
exist.” — The compiler of the Hedaya re- 
marks that what Mohammed has advanced 
in the Jama 8agheer, “If a Christian man 
marry a Christian wmman without any 
dower’’— and so forth, — maybe understood 
in two ways, — one, the absolute exception of 
a dower (that is, especially stipulating that 
there shall bo none) ; and the other, merely 
the omitting to mention it in the contract. 
tSome have said, concerning this case, that 
wlu'rc the dower is either made to consist of 
unlawful articles, or is not mentioned in tho 
contract, there are two traditions ; according 
to one, the woman is entith'd to lier proper 
dowel! (as maintained by the two disciples), 
and according to the other, nothing whatever 
is due : and it is from this variance in tho 
traditions that the difierence of opinion arises 
between Haneefa and Mohammed. 

(If the dower of infidel subjects, where it 
consists of {cine or pork. — If aZimmee marry 
a Zimmeea, making the dower to consist of 
wine or pork, and one or both should after- 
wards embrace to the iiiilli, yet the woman 
is iKWirtheless entitled to the unlawful 
article settled upon her, although the con- 
version take ])lMee previous to seisin, pro- 
vided the unlawful article had been identi- 
cally siiecified ; but if this be not the case, 
the wamiaii, in the instance of wine, is to 
receive the estimated value of such wine, or 
in tlintof xioik, her proper dower. — This is 
according to Haneefa. Aboo Yoosaf alleges 
that tho woman is entitled to her proper 
dower in either instance. Mohammed, on 
the contrary, maintains that she is in either 
instance ('utitled to tlie estimated value of 
the unlawful article specified, whatever it 
be. — The reasoning upon whicn the opinion 
of th(' two disciples proceeds in this case is 
that by st'isin, or possession, the right in 
the thing possessed becomes fully established 
and contirmed ; seisin, therefore, is similar 
to a contract' of marriage, since, like that, 
it produces^ a right which had not before 
existed ; afid consequently the seisin of 
wine or pork by a Musslima, as a dower, is 
illegal, the same as a contract itself includ- 
ing a specification of such unlawful articles, 
as a dower ; and this, ether those articles 
may have been idjen^ically specified, or only 
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generally mentioned.— A boo Yoosaf fisher 
remarks that as, where the time of seisin is 
connected with the time of the execution of 
the contract, if both parties were then to 
embrace the faith, her ])ropor dower would 
become due to the woman, so in the present 
instance likewise : — with Moliammed, on the 
oth(T hand, the mention of the unlawful 
article, as a dower, is approved, as being 
held, by the sect of the parties, to be pro- 
perty ; but yet the deli v<‘ry is forbidden, on 
account of the; parties liaving embraced the 
faith ; wherefore the value becomes obliga- 
tory upon th(! husband, the same as where a 
man makes dowcT of a slave who dies before 
the delivery. — Tlie argument of Haneefa on 
this subjeet is tliat a dower identically 
specified becomes the property of the woman 
on the instant of the contract of marriage 
being executed, for which reason it is that 
a woman is empowered to make what use 
of her dower she may think expedient, by 
giving it away, or transferring her property 
in it, either for or without a return ; and the 
only difference that ])ossessiou makes is, that 
the husband is thereby exonerated from 
responsibility with res])eet to it, this being 
simply a transition of it from the jiossession 
of the husband to that of the wile, whi(;h 
does not become piohibitedhere by the Islam 
t f the parties, any more than in the case of 
a claim of restitution of wine which had been 
forcibly seizi'd ; — that is to say, if a ])erson 
were to make a for(d})le seizure of wine from 
a Zimmee, and this /inimee should after- 
wards become a Mussulman, he is neverthe- 
h'ss still at liberty to claim restitution of 
the wine tliiis forcibly seized ; and so like- 
wise in the present cas(' (contrary to a case 
where a Zimmee purchases w ine or a hog, 
and alterwards Ix'conies a Mussulman before 
he has takim possession of his ])urdiase ; for 
in tliis case it is unlawi'ul for him to take; 
possession, and the bargain becomes void, 
because, in sale, a right of transaction with 
respect to the property sold doi'S not take 
place until after seisin is made of it by the 
purchaser, which becomes forbidden by his 
subsequent Islam):— but wiiere the unlawi'ul 
article is not identically specified, nothing 
but actual possession can establish a pro- 
perty in it, and this becoming prohibited 
by the subsequent Islam of the party, and 
being thereby precluded, the price or value 
of the pork would not be due to the 
woman, because the receipt of that is the 
t^ame as of the property itself, — hog’s flesh 
being of the class of things denominated 
Zooalal-K('em, whereas wine is not of this 
nature, being of the class of Zooatal-Irnsal, 
for which reason, if the husband were to 
ofier the value before Islam, tke wife wmuld 
be compelled to acce])t of that of the pork, 
but not of that of the wine.— it is to be ' 
remarked that if the husband, in the present 
ic^ance, were to divorce his wife before 
consummation, the same difference of opinion 
exists among our doctors ; those wno (as 
kbove) determine for a proper dower, decree- 


ing her a present ; and those who make th6 
value of the article obligatory upon the hus- 
band, decreeing her an half Ox such value. 


CHAPTER lY. 

OF THE MARRIAGE OF SLAVES. 

Slaves cannot marry without the consent 
of their proprietor .— marriage of a male 
or a female slave is not lawful <»ithout the 
master’s consent. Malik has said that the 
marriage of a male slave is valid indepen- 
dent of the consent of his master, because he 
is competent to pronounce divorce, and is 
therefore equal to the contracting qf mar- 
riage. The arguments of our doctors on Ihis 
subject are twofold : — First, a precept of the 
prophet says, ‘‘Wliatever slave marries with- 
out his ow'iier's consent is an adulterer — 
Secondly, marriage, with respect cither to 
male or female slaves, is a blemish,* on 
which acciount they are not at liberty to 
enter into sueh a contract without the appro- 
bation of theiV owners. 

Is or Mohatibs.—I^Mi'YJiVAi is it lawful for 
a Mokatib to enter into a contract of mar- 
riage without his owner’s consent ; because a 
slave of this description, although he be, by 
virtue of his contract of Kitabat, rendered 
free with respect to acquisition, of necessity, 
yet rc'inaius, with respect to matrimony, sub- 
ject to the laws of bondage. And, for the 
same reason, it is not lawful for a Mokatib 
to contract his own male slave in marriage 
without the consent of his owne r. 

Althouah such may contract their own 
female shires in marriage^ nor Mokatihas, 
although they have the same pricilegc.—VtXi']: 
he may lawiully contract his lemah} slave, as 
hence arises an aec[uisition, in lu r dowser. — 
In like manner, it is not lawful for a Moka- 
tiba to marry without her owner’s consent;' 
but she may lawfully contract her female 
sla\e in marriage, as hence af^ises an acquisi- 
tion to lic-r as above. Neither is it lawful for 
a Modabbir or Am-Walid to marry without 
their owner’s couseiit, because biS’ authority 
with respect to them still exists. 

A slave may he sold for the discharge of 
Ins wife's dower. — If a slave marry with his 
master’s consent, the dower [to the woman 
whom he marriesj is a debt upon his person, 
for the ])aym('iit of which he may be sold, 
because the debt has become obligatory upon 
the slave on account of the existence of its 
cause (uamely, marriage, proceeding from a 
competent person), and the obligation of the 
debt extends to the master also, he having 
consented thereto, and accordingly devolves 
upon him, in order that the creditor may be 
protected from ini ury ; as in the case of debts 
contracted by a slave in mercantile dealing. 

A?id a Modabbir or Mokatib are to dis- 
charge it by labour . — A Modarbir or Mokatib 
(in case of ^arriage) must discharge the 

* As tending to depreciate tbeir value. 
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dotver by labour, as not being liable to be general, and is therefore to be considered as 
sold, because the property in them is not having a general application, the same as 
capable of being transferred from one to sale ; and there are a variety of points in- 
anothfr ; this debt of the dower, therefore, volvcd in an irregular marriage, as well as in 
is to be discharged by their acquisitions, so sale, such as genealogy [ol children born in 
that the wile may not be subjected to loss ; such marriage], and the obligations to the 
but their persons are not liable to be attached payment of dower, and to the observance of 
for payment. Edit ; and witli respect to the instance of a 

lit nr far a masfcr\s desiring his sJ are t o vow, as produced by the two disciples, it is 
divorce his ivtfvy is (uf argumeni oJ^Tiis asmtii. not admitted as applicable by Haneela. 
toTne"sTav7m marriage:— a slave marry _ Case of^anJndehted M , 

witliont his owner’s consent, and the latUu’ in niarrum^ TjfTiTs oicner. — If a mail con- 
afterwards should say to him, “divorce” tract his Mazoon, or privileged slave, who is 
[your wile] or “put her away,’’ his [the a debtor, to any woman in marriage, it is 
owner’s] assent to the marriage is not im- lawful; and the wile [in virtue of her right 
plied, because such a mode of address bears to her dower] becomes a joint creditor with 
the dbnsftuction of obstructing or resisting the others ; that is to say, the slave is to be 
execution of the contract, as the terms sold for the diseharg(' ot all his debts, and 
divorce and separation apply to that, as widl tlui price arising from the sah? is to be divided 
as to the dissolution of the contract of mar- betwet'ii his wilV' and the other creditors, in 
riage already executed : it is therefore to ])rop()rtion to their respective claims. The 
be thus construed, eitiier because this is compiler of the lli'daya observes that this 
suitable to the state of a disobedient and rule holds only ^vh(T(^ the marriage has been 
refractory^ slave, or because the ])revention edeeted upon a ^lihr Misl, or less ; but if the 
of a mai riage is an act of less* magnitude dow^r exceed the Misl proportion, the otluT 
than the assi'iiting to it. But if the owiut creditors are, in that case on an equality with 
wa re to say to his slave', “ re])udiate her by a the wife, so far as the amount of her Milir 
di\orco reversible,” this implies his assent to Misl, or proper dower, and the payment of 
the marriage, because a reversible divorce is tlie excess must be post])oned till after the 
not supposed but in a ease of marriage discharge of the debt to the creditors ; the 
[already ('xeeuted], wdiercfore assent to the ground of which is, that the owner’s authq- 
marriage is hereby sianili('d. rity^ oyer his slave, with respect to matri- 

Obligation of the dower in a case of invalid ,mony, is founded on his having the property 
ni a }^a7je\' contracted ly a slave at the desire of his person (as shall be herealter ex- 
of his owner , — If a person d(‘sire his slave to plained), and that right of property still 
marry such a female slave, and he accoidingly remaining, the marriage of the slave is 
W’ed her by an invalid marriage,'^ and have comph;tely legal and valid, 
carnal connexion with her, IJaneefaholds that Oiukction. - Ineonsequenceof themarriago 
the slave shall be sold for the discharge of her the right of the creditors is rendered null both 
dower. The two discij)les, on the contrary, by design, and in cllect ; whereloro it would 
maintain that the dower shall be exacted of be requisite that, in discharging the debts of 
him (the slave) upon his becoming free. — the Mazoon, those due, to the iirst creditors 
The foundation of this dilicrence of opinion ought to be Iirst paid; whereas it is other- 
is that, with lianeefa, assent applies ('qually wisii in this case, for they are all put on an 
to a h'gal and t(J»an in^ 4 alid marriage, and eqwality. 

conseiiuently the debt [of tin* dowr] is upon ItKrLV. — The right of the creditors is not 
the owner; but wdth the two disciples, assi-nt designedly rendered null by the marriage ; 
ajiplies to a talid and regular marriage only, but the marriage being lu'ld valid, the debt 
win rofore the debt is not upon the owner of dower is due in consequence of the exist- 
(wheiice it is tliat it may be required of the ciice of its cause ; and there is nothing to 
slave on his b('eoming free at any subsequent invalidate its existence ; the dower, there- 
period), for they argue that the intent of fore, is the same as a debt of damage ; — that 
marriage is to guard against incoiilinc'nce, is to say, where a Mazoon slave, being 
and that end is obtained by regular, but not already in debt, destroys or wastes the pro- 
by invalid marriages, wherefore if a person perty of a stranger, tlie latter comes in as a 
were to make a vow that he will not marry, joint creditor ; and the slave is as a sick 
his vow applies solely to regular marriage : debtor ; that is to say, if a sick person, being 
contrary to a case of sale; that is to say, if a in diht, marry a woman, she comes in as a 
person were to (anpower another in sale, such joint ci editor with the others, to the amount 
power extends both to regular and to invalid of her jiropor dower, and so in this case like- 
sale, a variety of privileges being therein in- wise. 

volved, such as the right of emancipation, A master mmj tvithhold permission from 
and so forth. Aboo lianeefa, on the other his pmale slgf.e to 

hand, argues that the \vord “ marry’’ [in the ifushind.—lv “a master contract Hs mmafe 
owner’s desire expressed to his slave] is slave in marriage to another man, he is not 

under any obligation to send her to the housh > 

of her husband, she still remaining attached 
* That is, under such circumstances of in service to her master ; ^'^nd the husband 
affinity, &c , as invalidates the marriage. shall be desired to vi^t his wife at oppor- 
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tune seasons, at her master’s house, because 
his right to her service still remains in virtue 
of his property in her ; and if he were under 
any obligation to send her to the house of her 
husband, his right would be rendered null. 
if he no pcrmitf her hushand mu 
otharwUe* — And if the 
master should give permission to his female 
slave to dwell in the house of her husband, 
her subsistence and lodging arc incumbent 
upon the liusband ; but if he should not 
permit this, nothing whatever is incumbent, 
because subsistence is the recompense lor 
the matrimonial restraint ; and it she live 
in the house ot her husband, she is under 
this restraint, but not otherwise. And if the 
master thus permit her to dwell with her 
husband, still he is at liberty, notwithstand- 
ing, to call for and require her legal service 
at any subsequent period, because his right 
of usufruct utill contiiuujs, in virtue of liis 
property in her ; and this right is not relin- 
quished by siieh permission any more tlian 
by her marriage. 

Tiie compiler of the ITedaya remprhs 
that Imam Mohammed has said, “A master 
contracting his male or female slave in mar- 
riage is lawful,” without making any men- 
tion of th(! consent of the skive to such 
marriage, which sliows that this consent is 
not a condition ; and such is the opinion ot 
our doctors, who hold that a master is em- 
owored to contract his slaves in marriage 
y ‘compulsion; that is to say, that the mar- 
riage of such, whcTC it is contracted by the 
master, holds good indept'iident of tludr con- 
sent. According to tsliafei, a master is not 
empowered to c.ontraet his male slave in 
marriage by eoni])ulsiou ; and there is also 
an opinion of llaneefa re corded to this effect : 
this doctrine proceeds upon the piinciple 
that marriage is a natural privilege of man, 
and a slave is a possession of his owner by 
the laws of property, but not by the laws of 
nature; wherefore tlie master is not endowed 
with any absolute uuthority with respect to 
his marriage, contrary to the case ol a female 
slave, whose owner, as being entitled to the 
carnal use of her person, is at liberty to 
transfer the same to any other. The argu- 
ment of our doctors on this subject is that a 
master, in causing his slave to marry, acts 
with a view to the preservation ot his pro- 
piTty, bi'cause, by marrying, the slave is 
withheld from the commission of Avhoredom, 
which is a cause of destruction or damage ; * 
the master, therefore, is fully empowered 
with respect to the marriage of his male 
slaves, the same as of his females ; but he 
is not thus empowered with respect to his 
JMokatib, or Mokatiba, because these are, as 
to privileges, the same as free persons, and 
their consent is therefore a condition ; for if 
it were otherwise, their privileg es and powei's 
of action would he totally annulled. 


On account S)f the punishment which 
attends it. 


An owner slaying his female slave 
consummation has no claim tolief ~ttQ 
If a man marry his female slave to another 
person, and afterwards put her to death, 
before her husband has had carnal connex- 
ion with her, no part of the dower whatever 
is, in this case, due from the husband, ac- 
cording to Haneefa. The two disciples hold 
that, in this case, the dower is due from the 
husband, in the same uianner as it would be 
if the female slave had died a natural death ; 
and the foundation of their opiiiiou is that a 
person who is slain dies by his own fate, 
death implying nierely the termination of 
life, and life being terminated by the act 
of killing.^ The case, therefore, is here the 
same as if the female slave had been slain 
by a stranger ; that is to say, if the female 
slave had been slain by a stranger, her dowxT 
would remain due from the husband, and so 
also 111 the i)resent case. The argument of 
llaneefa is, that the owner of the slave, who, 
as being her Mawki, claims the consideration, 
has by his act prevented the delivery of the 
return (to ‘.vit, the ])ersoii of the woman), 
and conseqiK'ntly his right to the considera- 
tion is extinguished, in the same maimer as 
when a fret' woman apostatizes ; that is to 
say, if a free woman apostatize from the 
faith before she has admitted her husband 
to the carnal embrace, no dower whatever is 
due to her, she [h v her aet of apostasy] having 
prevented the delivery of the return ; and so 
likewise in the present instance. With re- 
spect to what is advanced by the two dis- 
ciples, that “ a person w ho is slain dies by 
his own fate,” it may he answered, that 
although tins be admitted, yet it holds with 
iH'spect to a future state only, and not with 
respect to this world, murder, according to 
worldly institutes, being in the eye of the 
law considered as an act of destruction, in- 
ducing retaliation, fine, and so forth ; and 
it is iherefort' to be regarded as an act of 
elestruetioii with respect ti the dower, that 
alscj being a temporal institution. 

The doiccr of a free woman is duCy although 
she kill herself before consummation. — If a 
free woman kill herself before she has ad- 
mitted her hushand to carnal connexion, 
her dower is nevertheless due from him, 
contrary to the opiuiou of Zilfer, Avho con- 
ceives an analogy belwi^en this case and that 
of a woman apostatizing before carnal con- 
nexion, or of a master slaying his female 
slave ; for he argues that no dower whatever 
is here due from the hushuiid, as the wife, to 
whom the consideration belongs, has by her 
act of suicide, proveiitt'd the delivery of the 
return. The arguments of our doctors are 
that, in worldly institutes, no regard is paid 
to the offence committed by a man upon his 
own person, wherefore suicide is to be held 
as dying a natural death, contrary to the 
case of a man killing his female slave, that 
being an act to which worldly institutes 
have regard, and, as such, subjecting the 
perpetrator of the murder to the perfor- 
mance of acts of expiation. 
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fr a man marry the female slave of another, 
and be desirous of committing: the act of Azil 
with her (/.e. emissio scminia in ano, vel 
inter Mamillas), this shall depend upon her 
master’s permission, according' to Haneefa; 
and such also is the Zahir Rawayct. Accord- 
ing: to the two disciples, the permission to 
this act rests with the slave, because [as 
being: the man’s wi^^l carnal conm^xion is 
her right ; bjit by Azil that carnal connex- 
ion which is her right is frustrated. Her 
consent, therefore, is a requisite condition to 
the legality of the act, the same as that of a 
free woman, contrary to the case of a female 
slave, who is the property of the ^person 
haviq^ swell connexion with her,* because 
carnal connexion is not her right (whence 
it is that she is not entitled to claim the 
carnal act of her master or owner), and 
consequently her consent is not a condition. 
The principle upon wliich the Zahir Rawayet 
proceeds in this case is, that the act of Azil 
defeats the intention of marriage, which is 
the production of cliildren, an(i this is a 
right of the master :t 'whence it is tliat his 
consent is a condition, and not tliat of the 
slave. And herein appears a distinction 
between the state of a free woman and that 
of a slave fin marriage]. 

A female slarcy uiian ohfaining her free- 
donu has a right to annul the marriage eon- 
tracts where it was executed with her owner"' s 
consent. — If a female slave many with her 
owner’s consent, i and afterwards become 
free, she is then at lii)erty eitlu'r to break off 
the marriage or to continue it, whether her 
husband be a slave or a freeman, because, 
upon Rarreera(whowas a Mokatiba of Aysha) 
becoming free, the prophet said to her, “ You 
ar(‘ now mistress of your own person, and 
therefore^ at your own disposal,” wdiich tra- 
dition evinces that she is at liberty as above, 
ivhether her husband be a slave or a freeman, 
since the cause (^' her right of option, as 
there mentioned (that is, her being mistress 
of her own person), exists equally in cither 
case. Shafe^ maintains that she has no such 
right of option where her husband is a free- 
man. The tradition above quoted, however, 
is in proof against him ; moreover, the power 
of the husband 'with respect to his wife is 
greater after her emanciiiation than it ’v\uis 
before, because before she was free he had 
power to pronounce only a double sentence 
of divorce, whereas afterwards lie is autho- 
rized to pronounce three divorces, on whiidi 
account she is justly empowered to set aside 
the contract of marriage, so as that her hus- 
band may not obtain any additional autho- 
rity with respect to her in conse quence of 
her emancipation. And the rule is the same 
■where a Mokatiba marries ■vtdth her owner’s 


* As -w^here a master has connexion with 
his female slave in virtue of propdi ty. 

t Because he has a property in the chil- 
dren born of his slave. 
t That is, at his instigation. 


consent, and after'ward becomes free. Ziffer 
says that a Mokatiba has no right of option, 
because the contract of marriage proceeded 
by, and was executed with, her especial con- 
sent, and she receives the dower,* and such 
being the case, she can have no subsequent 
right of option, contrary to the case of an 
absolute slave, whose consent in marriage is 
not regarded. The argument of our doctors 
is that the refison for her right of option (to 
wit, the accession, to the husband, of an 
additional authority with respect to her) 
appears in the case of a Mokatiba, the same 
as in that of an absolute slave, for before 
freedom the term of lier Edit was only two 
menstruations, and she was subject to no 
more than a duplicate sentence of divorce ; 
whereas, in her state of freedom, her Edit 
includes three menstruations, and she is sub- 
ject to three divorces. 

Hut not otherwise. — If a female slave 
maiTy wiLliPUt her owner’s consmit, and bo 
afterwards made free, her marriage then 
becomes lepal and valid, because, being of 
sountl mind and mature age, she is compe- 
ti'ut to the declaration and acceptance ; 
moreover, the illegality of the marriage was 
on ac'count only of the owikt’s right, which 
being done away% it remains lawful : and the 
woman has not any option, as in the former 
case, because the marriage is not in this case 
valid until after eniunciiiation, which conse- 
•queiitly occasions no acec'ssion of power to 
tb(‘ husband ; and hence the case is the same 
as if she were to bestow herself in marriage 
aft ( r cm a n ci pa ti on . 

Case (f a man marrying a female slave 
without her otvners eoitsent. — If’ a ipAh’ 
marry a female slave, without her owner’s 
concurrence, on a dower qf a thousand 
Thrms, her proper dower being one hundred 
Dirms only, and he have carnal connexion 
with her, and her owner afterwards emanci- 
pate her, the specified dower gocis to him 
L the owner], because the husband has hero 
obtained possession of an article which was 
the ju'onerty of the owner, who is therefore 
entitled to the return : but if the marriage 
be not consummated until after emancipa- 
tion, the specified dower goes to the w'oman, 
because in this case the husband appears to 
have obtained possession of an article which 
■was her property, and she of course is en- 
titled to the return, since the marriage, in 
consequence of her emancipation, takes 
effect from the period of the contract ; and 
hence the specification of the dower is valid, 
and that wtiich was specitied is incumbent ; 
and accordingly, no other dower is due on 
account of carnal connexion previous to the 
cfhcieiicy of the marriage, where that has 
been suspendea ^ [upon the event of the 
o'vner’s approTtition, or the slave’s freedom], 
because the marriage, deriving its legality 


* In opposition to the cafe of an absolute 
slave, whose dower is received by her Mawla, 
or jjroprietcr, and by hrm appropriated. 
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from the ori^^inal contract, its efficiency is 
considered as existing from the instant the 
marriage takes place ; nothing, therefore, but 
one dower can ])o due. 

of a father cohahiting with the slave 
qflhis son.— I f a fatluT enjoy the female 
slave of his son, and she produce a child, 
and he [the father] claim it, the slave be- 
comes his Am-Wafid, and he is answerable 
to his son for her value ; but lui is not so for 
her dower, Ix^caiise a father being at liberty 
to possess hiinscdl* of the property of his son, 
whenever that may be requisite to his own | 
reservation, it follows that he may possess ' 
imself of his son’s slave, where he requires i 
licr foi’ the ])reservalion of his progeny, since 
he thereby ])rovides for his own continuance, i 
he being virtually continued in his offspring ; 
but the preservation of his progeny being a 
matter of less immediate importance than 
that of his life, he must pay a price in ex- 
change for the slave, whereas he might take 
his son’s victuals without paying any price. 
— And here the father’s property in the slave 
is established antecedently to his claim of 
the cliild, possession being a condition essen- 
tial to such claim, which does not hold good 
unless he be eithcT fully possessed of her in 
all respects, or at least have a right of pos- 
session in her; and neither of these exist in 
him (insomuch that he might legally mairy 
her) ;~it is therefore requisite that his pro- 
perty in her be considered as existing a- 
priori ; and this Ix'ing admitted, the father 
api)ears to have had carnal connexion with 
his own slave, and consequently is not sub- 
ject to the payment of an Akir.—Zilfer and 
Shafei maintain that the slave’s dower is a 
debt upon the father; because they hold that 
his property in her is a consequence of his 
Isteelaa, or claim of the child,— that is, that 
his right of ])osscssion is thereby establislu'd, 
the same as in a ])artnershi]) slave ; now the 
effect of a thing is not found until aft(T that 
thing has taken placi' ; and such being 'Ihe 
case, as the carnal connexion a])pears to have 
been had, in the first instance, with the 
property of another, a dower is dii<‘. 

Case of a son confraeting his female slave 
in marriage to h's father. — If a man marry 
his female slave to his father, and she pro- 
duce a child, she does not become Am-Walid 
to the father, neither is her pri(*e a debt 
against him, because ho is answe rable for 
her dower ; and the child born of her is free, 
such a marriage being approved by our doc- 
tors.— This is contrary to the doctrine of 
Hhafei, according to whom a marriage of 
this kind is illegal. The argument of our 
doctors is, that the slave is not at all the 
property of the father, because, the son 
being her proprietor in every respect, it is 
impossible that the father abould be so in 
any view ; the son, moreover, is endowed 
,with privileges [in regard to her] which do 
‘ not appertain to liis father, such as selling 
or bestowing h^ in marriage, or emanci- 
pating her, whicu evinces that the father is 
not in any respect h'^r proprietor, although. 


in a case where he has carnal connexion 
with her, punishment drops, on account of 
erroneous possession ; and his marriage with 
her being admitted as legal, the conseri^ation 
of his seed is effected by means of marriage, 
[not by means of Isteelad], so that his pro- 
perty in her is no way established [by the 
circumstance of her bearing a child to him], 
and consequently she does not become his 
Am-Walid. — And here the lather is not 
answerable for the value eithci’’ of her or of 
her child, as he does not become proprietor 
of either; but he owes her dower, lie having 
taken that upon him by his marriage ; ana 
the chi]^ is free, because his owner would 
otherwise be his brother ; and he is. virtually 
emancipated of course. ^ 

The marriage of a free woman, with a 
slave is annulled hy her proemring his eman- 
cipation. — If a free woman, being the wifo^ 
of a slave, should say to the proprietor of 
such slave, “ J^lrauncipate him on my behalf 
for a thousand Dirms,” and he accordingly 
emancipates him, the marriage is annulled. 
— Ziffer maintains that it is not annulled. — 
Our doctors argue, on this occasion, that the 
slave obtains his freedom from the woman, 
whence it is that the right of Willa rests 
with her, and also, that if she were under 
obligation to perform an expiatory act, and 
intend her husband’s release to stand as 
sneli, her expiation is thereby fulfilled. — 
With Ziffer the emancipation is held to pro- 
ceed from the owner, because the woman has 
reqnirf'd him to emancipate the slave “on 
her behalf,” which is absurd, since manu- 
mission cannot take effect upon a slave who 
is not the property of the cmaiicfpator ; con- 
sequently, Ikt requisition being improper, 
emancipation is to be regarded as proceeding 
solely from the owner. — Our doctors, on the 
other hand, say that there is one mode in 
whi(*h tlie requisition of the woman may 
be r('iidered projx'r, viz. bv considering her 
pro])erty in tlio slave to hav(i existenc(' pre- 
vious to emancipation, as an essential (for 
her right of ])ossession is a condition of the 
validity of emancipation on hei^behall), and 
such being the case, her requisition “ eman- 
cipate him, &c.” bears the construction of 
li(T desiring the owner first to transfer to 
her his property in the slave for such a 
consideration, and then to emancipate him 
“from her;’’ and the rcplv of the owner, 
“ 1 have emancipated him,” is as if he were 
to say that he had trausferri'd him, and then 
set him free “from her ; and upon the 
woman’s property in him being established, 
it necessarily follows that the marriage is 
annulled, the marriage of a free woman 
with her slave being illegal, since possession 
hy right of property is irreconcilable with 
possession hy matrimony. — But if the woman 
'were to say to the owner of her husband, 
“ emancipate him from me,’’ without men- 
tioning aqjv consideration, in this case the 
marriage is not annulled, and the Willa 
rests wjth the master. This is according to 
Haneefaand Mohammed.— Aboo Yooaaf says 



Book II.— Chap.Y.I MAERIa^GE. 63 


tflat this and the preceding case are the 
same, and that the marriage is here likewise ! 
annulled, because in this instance also the 
transfer must be supposed to have previously- 
taken place (though without any return), in 
order that the act may be lawful. 

OiJJECTiox.— Transfer of property, without 
a return, amounts to gift, and that is not 
valid without seisin; now here seisin does 
not appear ; conseqiibntly how can the trans- 
fer be valid** 

llErLY. — Seisin is not in this case regarded, 
any more than in Zihar; thus, if the expia- 
tion of Zihar were ineunibeut upon any per- 
son, and he Avere to desire another to give 
the vict^ials,* as from him, and tlio other do 
aec(ftdingly, the gift is umhu-stood indepen- 
dent of seisin; and so lu're likewis(‘.— 'J'h*' 
argument of Haneefa pd Mohammed is that 
seisin being deelanal, in tlie ordinances of the 
prophet, to he a condition of gift, cannot b(‘ 
dispensed Avith ; nt'ither can it be established 
merely by supposing or assuming it, as an 
essential, because sid^'in is a smisiblo act, — 
contrary to sale, Avhieh is a legai transaction; 
and in the case of ex])iation, as cited by Aboo 
Yoosaf, the poor stand as the deputic's of the 
expiator, in the s('isin of the victuals, but 
tlie slave (in the ease here treated of) cannot 
stand as the Avif('’s deputy, because nothing 
is received by him, so as to constitute him 
her deputy in seisin. 


OHAPTEll V. 

OF THE MAiattAGE OF INFIDELS. 

The marruuio of^an Inful cl couple is not 
lissolrcl h^'tTu'V’ Jointly cnihracing the faith. 
-tIf an Intid(d man and Avonian marry Avith- 
out witnesses, or whilst the Avoman is in her 
Edit from a fonift^r Infidel husband, and this 
be no objection by the rules of their own sect, 
and they afterwards embrace the faith to- 
gether, theij^ marriage remains valid. — This 
IS according to JIaneefa. — Ziffer maintains 
the marriage to be invalid in either case— 
(that is to say, whether it be entered into 
without witnesses, or during the woman’s 
Edit), but that Infidels are not liable to be 
culled to an account until they embrace 
Islam, or until they appeal to the law,— that 
is to say, carry the matter before the judge. 
— The two disei])les ciuncide with Haneefa in 
the first case [the defect ol Avitnesses], but 
agree with Ziffer in the last [the Edit]. The 
argument of Ziffer is that the word of the 
sacred Avri tings extends to all men alike, and 
consequently to Infidels; but the parties, as 
being Zimmees, are not liable to molestation ; 
but this exemption from molestation is an 
effect of indulgence, and does not proceed 
from any idea of the marriage ^eing legal ; 

* Book of Divorce, Chap. IX.* 


and of course, where it becomes a subject of 
litigation, or the parties become Mussulmans, 
separation must ensue, the illegality of their 
marriage still remaining.— The arguments 
of the two disciples are that the illegality of 
Poliandry is universally admitted amongst 
Mussulmans, and that Infidel subjects have 
engaged to follow the temporal law in all 
such points as are universally admitted ; but 
Avith respect to the illegality of marriage 
without witnesses there subsists a difference 
of opinion among the Mussulmans; and In- 
fidels have engaged only to follow such tem- 
poral laws of Islam as are universally ad- 
mitted, and not such as arc disputed; hence, 
in the case of Poliandry a separation becomes 
necessary, but not in the case of marriage 
w itlmut witnesses. Haneefa argues that the 
marriage is not rendered illegal by the in- 
junctions of the law, because those injunc- 
tions are not addressed to Infidels ; neither 
does any reason exist why the Edit should 
be obligatory on account of the right of a 
husband who has no faith in the necessity of 
it: icontrary to a case where the Infidcd wo- 
man is the Avife of a Mus.^ulmaii, because he 
has faith in the necessity of Edit; and there- 
fore the illegality of her marriage [with the 
Infidel] should in this case be established, on 
account of his [the Mussulman’s] right; and 
the marriage being valid ab initio, on account 
of no ilb'gality appearing therein, continues 
to exist as such, since testimony is not a con- 
dition with respect to the period of its exist - 
('lice; and the circumstances of appeal to tho 
law% or of (ion version to the faith, take place 
during the existence of the marriage: neither 
does the circumstance of the Edit forbid tlm 
(foTitirmancc of the marriage ; as when a man 
(tor instance) has carnal connexion, errone- 
ously, Avith the wife of another, in which 
case an Edit is incumbent upon the Avoman, 
but the marriage continues to hold good. 

Unless it he a marriage within the pro- 
hibited deqfCeis , — If a Majoasec wed bis 
mother or liis daughter, and they afterwards 
become Mussulmans, they are to be separated. 
This holds with the two discipks, because a 
marriage within the prohibited degrees is 
universally admitted to be null, on which 
account the rule extends to Infidels as AveJl 
as Mussulmans (as before mentioned, from 
them, in the case of Edit), and tho parties, 
upon their conversion, being ncctssarily 
liable to molestation on account of such mar- 
riage, it lolhtws that a separation must take 
place upon that event; and it holds also with 
Haneefa, because, although such marriage 
be deemed lawful in the Hawayet JSaheeh, 
yet the ciriiumstance of the wife being within 
the prohibited degrees forbids the continu- 
ance of it after Conversion, on which account 
separation is take place : contrary to the 
circumstance of Edit, which (according to 
Haneefa) does not forbid the continuance qf 
the marriage. 

m-.if. one ff^t:hcm onlu he J^nrertedtja 
separation taUer^jfldce J-^'f. only cine'of the 
partfes he converted the faith, a separa- 

• 
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tion follows; but if one only appeal, Haneefa 
holds that separation does not take place: 
contrary to the opinion of the two doctors, 
according to whom separation takes place in 
this case also.— The reason, with Ilaneefa, 
for making this distinction between these 
two cases is, that the right of one party is 
not invalidated by the a])peal of the other, 
as the faith of the one is not altered by the 
appeal of the other: but where one ol the 
parties becomes a Mussulman, although the 
faith of the other be not altered by that 
event, yet the fnith of an Infidel is not suffi- 
cient to controvert or oppose the Islam ot a 
Mussulman, as Islam is the subjector and 
cannot be subjected.— Hut where both the 
parties enter into a litigation, it is univer- 
sally agreed that separation takes jilace, b('- 
causo this mutual liti^hxtion amounts to l)oth 
authorizing any third person to effect a sepa- 
ration between thorn, which if they were to 
do, the separation so effected would be legal. 

Apostates are incapacitated from marry- 
ing. — It is not lawful that an apostate marry 
liny woman, whether she be a believer,# an 
Infidel, or an apostate, because an apostate 
is liable to be put to death; nioreover, his 
three days of grace are granted in order that 
he may reflect upon the ernus which occasion 
hisapostacy; and as marriage would inter- 
f -e with such reffection, the law docs not 
permit it to him. 

In like manner, it is not lawful that a 
female apostate marry any man, whether 
Mussulman or Iiitidel, because slu* is impri- 
soned for the purpose of reffection (as above), 
and her attention to her husband would in- 
terfere therewith; nioreover, this circum- 
stance of her imprisonment necessarily ]>)•('- 
vents the matrimonial intercourse; — now 
marriage is lawful, not in respect to itself, 
but to its ends, and consequently, where 
these are defeated, it cannot be deemed in 
any respect h'gal. 

If cither the father or mother he 
maytdhcir cUUd re n arcMussalmans. — AVu en- 
KVER either the husband or the wife is a 
Mussulman, their cliildren are to be educated 
in the MusMilman faith. And if either one 
or other [of an Infidel couple] be(*onie a. Mus- 
sulman, and they have infant children, those 
are to be considered as Mussulmans, in virtue 
of the Islam of one of their parents, because 
this is tenderness to the children. 

Or where one is of a saperior order of 
InUdels^ and the other of an inferior^ their 
children are of the superior order. — If one 
of a married couple by a Kitabee, and the 
other a Majoo^^ee, their children are to be 
ri'garded as Kitabe('s, because, in this also 
there is a degree of tenderness with respect 
to the children, as a Majoosce is vorse than 
a Kitabee. This is contrary ^ the doctriqp 
of Shafei, who holds the infidelity of a 
]^Injoosee, and that of a Kitabee, to be equal : 
Dul- with our doctors a Kitabee is held 
superior to a Alajoosec. 

Upop^ic eonr^rsion of one of the parties^ 
the magistrate is to ^icipdrc the other to em- 
. r 


hmes iJut fqith^ and must separate them^ in 
ease of recusancy the wife becomes 
a convert to the faith, and her husband is an 
Infidel, the magistrate is to call upon* the 
husband to embrace the faith also ; if be 
accede, the woman continues his wife ; but 
if he refuse, the magistrate must separate 
them ; and this separation, with Haneefa 
and Mohammed, is a divorce. — In like 
manner, if the husband become a Mussul- 
man, and his wife be a Majoosee,Abe magis- 
trate is to call upon her to embrace the faith 
also ; if she accede, she remains his wife ; 
but if she refuse, the magistrate ^ must 
separate them ; but this separation is not 
divorce. — A boo A^oosaf has said that the 
separation is not divorce in either* cas.? — 
What is here advanced of the magistrate 
calling upon the party to embrace the faith, 
is an opinion of our doctors.— Shafei main- 
tains that the magistrate is not to make any 
such requisition, because this is molestation, 
and we nave engaged not to molest Zimmees, 
as they have entered into a contract of sub- 
jection to us. 

OnJECTiON'. — It would hence appear that 
the matrimonial right of possession should 
not terminate' in this case ; whereas Shafei 
also holds that it is terminated. 

Rei’LY. — T he matrimonial intercourse is 
not admissible between a Mussulman and an 
Infidel ; for which reason it is that the ma- 
trimonial right of possession is terminated 
on the instant of conversion, where either 
party cm])racos the faith, before consumma- 
tion, because in this case the right has not 
been confirmed ; but, on the other hand, if 
conversion take place after consummation, 
the termination is delayed until the end of 
three^ menstruations, because the right lias 
on this occasion been confirmed ; as holds in 
divorce. — I’lie argument of our doctors is 
that, upon either party embracing the faith, 
tlie ('lids of marriage are defeated, on account 
of difference of religion ; hen.je it is absolutely 
iK'cessary that recourse be add to some means 
by which a separation may be effected ; — 
now Islam, as an act of piety, lis incapable 
of being r('iid(‘red a cause of separation the' 
Infidel party is therefore to be called upon 
to embrace the faith, in order that the ends 
of marriage may be answered by conveision, 
or that a cause of separation may be estab- 
lished in cas(^ of refusal. The reason upon 
which Aboo Yoosaf founds his opinion is that 
the occasion of separation, to wit, refusing 
the faith, may proceed from either the man 
or the woman ; a separation, therefore, on 
account of such refusal, is not divorce, any 
more than on account of a right of property ; 
— that is to say, if, of husband and wife, 
either become the owner of the other, a 
separation ensues ; but this separation is not 
divorce ; and so also in the present case. — In 
reply to this, Haneefa and Mohammed argue 
that the hipband, when he refuses the faith, 
wilfully withholds the customary benevo- 
lence from his wife, where he has it stiU in 
Ijis power to continue it to her, by becoming 
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a^Mussulinaii ; and such beinj? the case, the 
magistrate acts merely as his substitute, in 
efiecting the separation ; in the same manner 
as wiiere a husband is impotent, or deprived 
of his penis ; but a woman is not empowered to 
divorce, for which reason the magistrate can- 
not be regarded as her substitute in effecting 
the separation when she has refused the faith. 

It is to be observed, that where the separa- 
tion takes jilacc on account of the woman’s 
refusal of the faith, she is still entitled to 
her dower, provided her husband has con- 
summated the; marriage, as in this case her 
right has been confirmed by the carnal act ; 
but if the marriage should not have been 
con^fffSiated she cannot receive any dower, 
because the separation lias proceeded from 
her, and her right to the dower is not con- 
firmed ; thus the case here is the same as 
where a woman apostatizes, or adinits the 
son of her husband to cjirnal connexion. 

And if the conversion of either happen in 
a foreign country, separation takes place tijgon 
the lapse of the woman*s term Iff prohation. 
•—If the wife embrace the faith in a foreign 
country^ and her husband be an Infidel, — or, 
if a foreigner then' become a Mussulman, and 
his wife be a Majooseea, — the separation 
between them does not take place until the 
lapse of three terms of the wife’s courses, 
when she becomes completely repudiated. — 
The reason of this is, that Islam cannot be, 
made an occasion of separation (as has been 
before observed) ; and the requiring the 
other party to embrace the faith is imprac- 
ticable, as the authority of the magistrate 
docs not extend to a foreign land, nor is it 
acknowledged there ; yet separation is in- 
dispensable for the removal of evil ; the 
condition, therefore, of separation (to wit, 
the lapse of three; terms of the woman’s 
courses), must stand in the ]dace of separa- 
tion effected by the magistrate ; and in this 
rule no distincti^ is made between a woman 
enjoyed, and one uucmjoyed.— -Shafei makes 
a distinction, on this occasion, between a 
woman cnj(^od and one unenjoyed, in the 
same manner as he distinguishes between 
them when they reside in a Mussulman terri- 
tory, and one of them embraces the faith ; 
as has been before explained. 

If t he leij 'e he (m alien, she is not to ohserre 
an EiTif, from separation, in couseipMmee of 
JiFT^Int^and*^^ eo7iL'exsion. —^\\Y.i^ a separa- 
tion takes place between husl)and and wife, 
in consequence of the conversion of theformer, 
and the latter is an alien, she is not subject 
to any observance of Edit, according to all 
the doctors. — Ilancefa holds the rule to be 
the same, where the woman becomes a convert 
and her husband is an alien; that is, that 
the woman, in this case also, is not subject 
to any observance of Edit, but the two dis- 
ci])lcs maintain that she must here observe 
an Edit the same as would be incumbent 
upon her if she were to come inro the Mus- 
sulman territory ; as shall be Imreafter 
demonstrated. ^ 
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Kimoeea does not^ ocoasioa. separation, — If 
the tusband of a Kitabeea become a Mussul- 
man, their marriage still endures, because 
the marriage of a Mussulman with a Kitabeea 
being legal ab initio, its continuance is so a 
fortiori. 

Cgsja qf Of con vert Tjmmmg from-afhrei^ti. 
land into a Afassidmm territory , — If either 
husband or wife become a convert to the faith 
in a foreign country, and afterwards remove 
thence into the Mussulman territory, a 
separation takes place between them :-ythis 
is contradicted by Shafei:— but if either 
party be brought, as a captive, out of the 
foreign country, separation takes place 
between them, according to all the doctors : 
if, however, both the parties be brought 
captives together, we hold that there is no 
separation ; whereas iShafei says that separa- 
tion takes place. — Hence it may bo collected 
that the circumstance of the parties residing 
apart in different countries is held to be a 
cause of separation by our doctors, but not 
that of their capture ; and that Shafei main- 
tains the reverse of this opinion. — The argu- 
ment of^ the latter is that separation of 
country is a cause of termination of autho- 
rity, but has no effect in occasioning an 
absolute separation in this case, any more 
than where an alien resides under protection 
in a Mussulman territory, whilst his wife 
remains in her own country ; or where a 
Mussulman goes under protection into a 
foreign land, leaving his wife in the Mussul- 
man territory ; in neither of which cases 
would separation take place, and so in this 
instance likewise capture, on the other 
hand, leads to this, that the captive is the 
solo and exclusive property of the captor, 
which cannot he established without a ter- 
mination of the former’s marriage, as it is 
on the same principle that a captive stands 
virtually released from all his debts. — Our 
doitors, in support of their opinion, argue 
that by separation of country all matrimonial 
intercourse between the parties, whether 
actual or consequential, is entirely broken 
off, and thus this separation resembles ille- 
gality by affinity ; capture, on the other 
hand, occasions property in the person, which 
does not forbicl marriage at first, for if a 
man contract his slave in marriage, it is 
lawful ; and so, also, it docs not forbid the 
continuance of the marriage ; as in the case 
of purchase, where if a person f hould purchase 
a female slave, the wife of aj^other, the mar- 
riage does not, on that account, become null. 
— And in reply to what Shafei has advanced 
with respect to cap^re, — it is admitted that 
this makes the captive the exclusive property 
of the captor, in respect to substance, but 
the object of#narriage (to wit. the use of 
tne woman’s person), is not suostance, and 
therefore capture does not annul the mar^ 
riage : moreover, between a protected for- 
eigner and his wife separation of abode does 
not yirtually take place, as^is ultimate in- 
tention ia to return hnTn«» whence nnn'w b 
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regarded, virtually, as in a foreign country, 
during lus residence in the Mussulman ter- 
ritory. 

A jivomarii^ ratirmg from a foreign to a 
Mussulman country^ is at liberty to marry. 

a woman come out of a foreign country 
into the Mussulman territory, and there be- 
come either a Ziramcc, or a convert to the 
faith, it is lawful for her to marry and 
Haneefa holds that she is not under any 
obligation to observe an Edit. The t\yo 
disciples say that she must observe an Edit, 
because separation takes place upon her en- 
tering the Mussulman territory, and she then 
becomes subject to the Mussulman laws. 
The argument of Haneefa is that the Edit 
is a consequence of an antecedent marriage, 
enjoined on account of the importance of the 
matrimonial tie ; but this tie is of no impor- 
tance whatever with respect to foreigners, for 
which reason it is that Edit is not enjoined 
upon a woman who is a captive. 

But if 'yregnantt she must wait until her 
delivery.’— the woman in question be preg- 
nant, sue must not marry until she be deli- 
vered. This is the doctrine of the Zahir 
Zawayet. It is recorded from Haneefa that 
her marriage is approved; but her husband 
must not have carnal connexion with her 
until after her delivery, as is the rule with 
v'omen pregnant by fornication. The ground 
of the former opinion is that the parentage 
of the fmtus is ascertained [as from some 
alien], and therefore the former matrimonial 
tie is regarded, with respect to the establish- 
ment of parentage, and must consequently 
be so, with respect to forbidding her marriage 
likewise, on a principle of caution. 

In a case of aimstacy^ separation tahes x>lace 
without divorce. — If either husband or wife 
apostatize from the faith, a separation takes 
place without divorce, according to Haneefa 
and Aboo Yoosaf. Mohammed alleges that 
if the apostacy be on the part of tlic hus- 
band, the separation is a divorce, because'hc 
conceives an analogy between this case and 
that of the husband refusing the faith ; for 
as, in the latter instance, he by his refusal 
appears 'vjrilfully to withhold the customary 
benevolence from his wife, where he has it 
still in his power to continue it to lier, so 
likewise in the former, by his apostacy. 
Aboo Yoosaf holds here to his opinion as 
before recited in the case of refusal. Haneefa 
makes a distinction between refusal of the 
faith and apostacy from it ; and his reason 
for this distinctipn is that apostacy annuls 
marriage, because the blood of an apostate 
no longer remains under the protection of 
the law, and his life is Mobah [free to any 
one to take] ; now divorce is used for the 
purpose of dissolving a marriage which ac- 
tually exists; and hence apostacy cannot 
possibly be considered as divorce : contrary 
1^0 the case of refusal of the faith, because it 


* Although shfe be already married in the 
foreign country. (- 


is on account of the ends of matrimony beiHg 
thereby defeated that separation is enjoined, 
in that instance, as has been already said ; 
and for this reason it is that the sepai^ation 
is there suspended upon a decree of the 
magistrate, whereas in apostacy it takes 
place without any such decree. It is to bo 
observed, however, that if the apostacy be 
on the part of the husband, his wife is" en- 
titled to her whole d 5 wer where he has 
had carnal connexion with het’, or to half 
her dower in defect of this ; and where the 
apostacy is on the part of the wife, she is 
in like manner entitled to her whole dower, 
if her husband has had carnal connexion 
with her; but if not, she has no claim what- 
ever either to dower or alimony, becausb the 
separation is in this case a consequence of 
of her own act. 

But if a 'man and wife apostatize together^ 
their marriage still continues. — If the hus- 
band and wife should both apostatize toge- 
ther, and afterwards return to the faith at 
the same tiipe, their marriage is, by a favour- 
able construction of the law, permitted to 
endure. Zifier says that it is annulled, be- 
cause the apostacy of any one of them for- 
bids the duration of it, and where that 
appears in both, it is found in one of them : 
but our doctors, in support of their opinion, 
cite an instance recorded to have happenecl 
in the time of the blessed companions [of 
the prophet], when the tribe of Binney 
Haneefa, alter having apostatized, returned 
to the faith, and the companions did not 
direct them to renew their marriage ; and 
their apostacies were all considered as having 
taken place at the same time, because of the 
uncertainty of the dates. But if, after their 
joint ai)ostacy, either the husband or wife 
were singly to return to the faith, their mar- 
riage is dissolved, because here one of thenj. 
persists in apostacy, and that forbids tiro 
continuance of marriage, the sam.‘ as it does 
the matrimonial engagcmcift at first. 


CHAPTER YI. 

OF KISSAT, Oli FAKTITION.'*' 

A man must cohabit equally ivith all his 
ivires. — If a man have two or more wives, 
being all free Avomen, it is incumbent upon 
him to make an equal partition of his coha- 
bitation among them, Avhether he may have 
married them as virgins or as Siyeebas, or 
whether some of them be of the former 
description, and others of the latter ; be- 
cause the prophet has said, “ The man who 
hath tAvo Avives, and Avho, in partition, in- 
clines particularly to one of them, shall in 


^ ♦ By Kif^sm is understood that equal par- 
tition of cohabitation Avhich a husband is 
required, by law, to make among his wives, 
where he has a plurality of them. 
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tBe day of jud^ent incline to one Bide” 
(that is to say, shall be paralytic) ; and it is 
recorded b;y Aysha that he made such equal 
partition oi cohabitation among his wives, — 
saying, “ 0 God, I thus make an equal par- 
tition as to what is in my power ; do not 
therefore bring me to account for that which 
is not in my power (by which he means the 
affections, these not being optional). 

The wife of a pri(tr marriage, and a new 
wife, are ' alike in this point, because the 
tradition above cited is general in its appli- 
cation, and also, because partition is one of 
the rights of marriage, and in these both 
descriptions of wives arc equal. 

But^^e nw(h‘ of pari ttion is hft to him- 
is left to the husband to determine 
bhe measure of partition ; that is to say, if 
he choose, he may iix it at one day of cohabi- 
tation with each of his wives, successively, 
or more ; and it is also to bo remarked that 
by the equality of partition incumbent upon 
the husband is to bo understood simply resi- 
dence, but not coition, as the latter must 
depend upon the erection of th(' Virile mem- 
ber, which is not a matter of option, and 
therefore, like the affections, not always in 
the husband’s power. 

Bart fiorif where the in'res are of different 
ra?iJi' oi'ae'fffei^ must he adjusted accordingly, 
— ^Te a man be married to two wives, one of 
them a free woman, and the other a slave, he 
must divide his time into three portions, 
cohabiting two portions with the former and 
one with the latter, because the same is 
recorded of Alee : and also, because, as it is 
hiwful to marry a free woman upon a slave, 
but not a slave upon a free woman,* it hen(ie 
appears that the rights of the former in 
marriage arc short of tliose of the latter.— 
And a Mokatiba, Modabbira, or Am-Walid, 
arc, ^vith respect to their right of partition, 
the same as slaves. 

is md incnmheni lohilst the 
husband IS on it journey. — WonrEN liave no 
right to partition whilst their husband is 
upon a journey, and hence, during that 
period, it is at his option to carry along with 
him whomsoever he pleases ; but it is prefer- 
able that he cause them to draw lots, and 
take with him on the journey her upon whom 
It X happen to fall.-Slmfei says 

that the determination of this point by lots 
is incumbent upon the husband, because it is 
recorded of the prophet, that whenever he 
intended a journey he caused his wives thus 
to draw lots. — Our doctors, however, allege 
that the prophet’s reason for tliis was only 
tlmt he might satisfy the minds of his wives ; 
wherefore drawing lots is laudable merely, 
because a man s wives have no claim what- 
soever to partition during the period of their 
ii us band being on a journey, since he is at 


By marrying one woman upo*. another is 
to be undpstood n man marrying a woman 
when he is already possessed of a wife ; the 
expression is merely idiomatical. , 


liberty not to carry any of them along with 
him, and consequently it is lawful for ni-m to 
take any one of them. 

The time of a journey is not to be counted 
against a husband ; — that is to say, he is 
under no obligation, on his return, to make 
up for the partition lost within that time, by 
a proportionable cohabitation with the wife 
or wives whom he may have left at home, 
they having no claim whatever to his coha- 
bitation with them during such period. 

If one wife bestow her turn [of cohabita- 
tion] upon another, it is lawiul ; because 
Soolah the daughter of Zooma gave up her 
turn to Aysha : but if a woman give up her 
turn, she is not at liberty to resume it, 
because she drops a right which is not as yet 
established in her, ana absolute dereliction 
cannot take place unless it be of a right 
already established, — wherefore her resump- 
tion here is as if she were to withhold from 
bestowing her turn upon the other, j 


BOOK III. 

OF RIZA, OR FOSTERAGE. 

D efinit ion of the (cnn.— R iza, in its legal 
scnseyiriC'Ms’ a child sucking milk from the 
breast of a woman for a certain time, which 
is termed the period of fosterage,* 

Dcprec of fosterage tvhich occasions prohi- 
be7/ow.— P rohibition is attached to fosterage 
in whatever degree, if it be found within the 
usual period of infants subsisting at the 
breast. — Hhafei says that prohibition is not 
established unless the child have sucked the 
breast at least live different times, insomuch 
that if an infant were to suck for any parti- 
cular space of time, whether a day or an 
hour, uninterruptedly, this would not occa- 
sion prohibition, because the prophet has 
said, “ Sucking, or giving suck, for once or 
twice, does not render prohibited.”— Our 
doctors support their opinion upon the 
authority or the sacred text, God saying, in 
the Koran, “ Your mothers who have 

SUCKLED YOU ARE PROHIBITED UNTO YOU 
and also upon a precept of the prophet, that 
“ whatever is prohibited by consanguinity, 
IS also prohibited by fosterage,” — where no 
distinction whatever is made between a 
smaller and a greater degree of it. 


• Fosterage, with respect to the prohibi- 
tions occasioned by it, is of two kinds ; 
First, where a woman takes a strange child 
t^ nurse, by «rhich all future matrimonial 
connexion between that child and the woman, 
or her relations'within the prohibited degree^ 
is rendered illegal ; Secondly, where a • 
woman nurses two children ^ale and female, 
upon the same milk, which prohibits any 
future matrimonial con|p.exion between them. 

.• 5 • 
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Objection. — A greater degree of fosterage 
is essential to the establishment of prohibi- 
tion, because the latter is here founded 
solely in an apprehension of a participation 
of blood,* on account of the growth and 
increasing bulk of the body, which cannot 
take place without fosterage, in a consider- 
able degree ; moreover, it occurs in the 
traditions that fosterage is the source of a 
child's growth. 

Reply. — Although prohibition be founded 
in an apprehension of a participation of 
blood, on account of growth, yet that is a 
point which is incapable of being absolutely 
ascertained, and hence prohibition by foster- 
age is attached, not to the degree, but to the 
mere act of fosterage, which is the occasion 
of such increase of growth : and with respect 
to the saying of the prophet, as mentioned 
by Shafei, our doctors reply that if the date 
oi* desccntf of the text [of the Koran] before 
quoted was posterior to that of this saying, 
its authority is thereby superseded, and if it 
was prior thereto, yet the saying is rejected, 
because it contradicts the text. ^ 

Length of the period (f fosterage . — 
TiiE period of fosterage is thirty months, 
according to Hanecfa. The two disciples 
hold it to be two years, and of the same 
opinion is Shafei. Ziffer maintains that it 
is three years, because something in addition 
. 0 two years is absolutely requisite (accord- 
ing to what shall be hereafter shown), and 
such addition is fixed at one year, because 
that space admits of the child’s state under- 
going a complete alteration. 'J'he ai’gumcnt 
of the two disciples is the word of Gop, to 
wit, “ HIS [the child’s] time in the womb t, 
AND [until] HIS WEANfNO IS TIIIBTY 
MONTHS : ” now the smallest space of preg- 
nancy is six months, and hence two years 
remain for fosterage ; moreover, the prophtd 
has said that “after two yeap there is no 
fosterage.” The arguments of Haneefa are 
twofold; Fikst, the text already quoted, 
where it appears that Gop makes mention of 
two things, one the Hamal [or time of ges- 
tation], and the other the Fisal [or wean- 
ing], lor both of which he indiscriminately 
mentions one period, namely, thirty months, 
wherefore it applies to each in toto; the 
same as in a case of two debts ; that is to 


• Arab. Jazeeyat, a term which has no 
sense in our. dictionaries in any manner 
applicable to the present case. It appears, 
from the context, to signify a participation 
of bodily substance, causing two persons to 
partake of one common nature. 

t The Koran was declared by Mohammed 
to have been delivered down to him in 
different portions at various times, and those 
he termed the Noozools, or descents. ^ 

t Arab. Hamal. By this is generally 
Tjnderstood pregnancy ; but as the text here 
q^uoted has reference to the child, and not to 
the mother, the Ij^anslator is under the neces- 
sity of rendering it in a phrase applicable to 
the foriper. t 


say, if a man (for example) where to make u, 
declaration that ho owed such a person “ one 
thousand Dirms, and live bushels of wheat, 
payable within two months,’’ this peri(?d of 
two months applies to each debt equally, 
and so in this case likewise. It may indeed 
be objected that, admitting this, it would 
follow that the time of being in the womb is 
also thirty months, whereas it is otherwise, — 
pregnancy being by law restricted to two 
years ; but to thiswereply, thatth >reisa cause 
of restriction short of that period operating 
upon Hamal (it being recorded in the tra- 
ditions that a child does not remain in the 
womb of the mother above two years), where- 
as there is none upon Fisal, which of ^course 
stands as it appears to be: moreover,' i,s a 
sucking child is nourished at the breast for 
two years, so is it also after the expiration of 
that terra : for the weaning is not precisely 
determined to any partitailar period, but is 
effected by degrees, as the child insensibly 
forgets the breast and inclines to other food; 
it is therefore necessary that some space for 
fosterage be allowed in addition to the two 
years, and this additional space is fixed at 
six months, being the shortest term of preg- 
nancy, as the lapse of that period affords a 
reason for altering the manner of the child’s 
subsistence, because th(‘ subsistence of a 
fodus is irreconcilable with that of a suck- 
ling; * and with respect to the traditionary 
, saying of the prophet, as cited by the two 
disciples, it has iT.dercnce solely to the period 
of the claim of fosterage ; that is to say, it 
only goes to show that no obligation arises 
from fosterage ; so as to render payment or 
hire of the same obligatory upon the [child’s] 
father, beyond the space of two years ; and. 
the text of the Koran, which says,“MOTiiEBS 
SHOULD SUCKLE THEIK CHILDllEN TWO 

YEAKs,” has also reference to the period of 
the claim of fosterage. 

Sucking ttcyond. the term of fosterage is 
notan oecasum (f prohihiiion. — If a child 
continue to suck after the proper period of 
fosterage is elapsed, prohibition is not luTcby 
established ; t because the pro].bet has de- 
clared that there is no fosterage after the 
expiration of the proper period ; and also, 
because prohibition is not established by any 
fosterage, except such as is a cause of growtii 
and increase, which are obtained only by 


* That is to say, it is to be supposed that 
within the last six months the woman may 
have coiuT'ived, and may, at the (md thereof, 
produce a child ; and a woman cannot, with- 
out injuring the hetus, give suck to another, 
cither during or after her pregnancy. 

f That is to say, if, alter the expiration of 
the proper period of fosterage, another child 
be brought to the breast, and the former 
nursling still continue to suck, these two 
are not heij^hy prohibited to each other in 
marriage, although they would have been 
so if they sucked together during the foster- 
age of the first child. 
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the fosterage within its proper period, since 
grown up persons would not hnd any effec- 
tual nourishment from sucking. 

A child’s forsaking the breast before the 
expiration of the period of fostcu*age is not 
regarded ; that is to say, if a child withhold 
from taking its milk before the period of 
fosterage has elapsed, and there be still milk 
in the mother s braast, and any other infant 
suck the ^nilk before the expiration of that 
period, in this case prohibition by fosterage 
IS established between those children. — This 
is the Zahii’ Rawayet. — Hasan has recorded 
it as an opinion of Haneefa, that this is the 
case only where the first child has not as yet 
beiO!!!^ attached to another species of food, 
so as to be capable of subsisting altogether 
without milk ; but if the child have adopted 
entirely another species of food, tliis circum- 
stan(*,e is to be considered as a weaning, and 
'prohibition by fosterage cannot in this case 
be established, because where the child is 
arrived at such a state as that other food 
suilices, tlio maiiuer of its .‘^bsisteiice^ is 
altert'd, and that growth and increase which 
tlu' cliild dt'i’ived from sucking is at an end, 
wherefore the property of paiticipatioii of 
l)lood, whicli is the occasion of prohibition, 
is not afterwards found. 

Is the suckling of a child, aftc'r the expi- 
ration of the period of fosterage, allowable 
or not? — Upon this point there are variou!;^ 
(/pillions : some have said that it is not so, 
because the act of suckling at all is per- 
mited solely out of necessity, the milk btdng 
a constituent part of the woman’s frame, the 
use of any portion of which, except as a 
matter of necessity, is prohibiti'd ; and this 
necessity ceases upon the expiration of the 
period of fosterage. 

rule 

Inbition hy fosterage . — “ Wjiatkvi-:r is pro- 
Inbited by eoNSAXCi urNiTV is so likewise by 
1 ()Si'i:JiA(iL” (acejrding- to the saying of tlu^ 
])rophet already (|uoted), e: \^e])t a sister’ s 
nmlber b^ihatoase,* whom it is lawful tor 
a manUrnurTy, although h(' cannot lawfully 
marry his sister’s mother by Idood, as she 
must either be his own mother, or the enjoyed 
of his father, both of whom are prohibited 
to him ; contrary to her mother by h^sterag-e. 
— A sister’s motlier by fosterage maybe con- 
ceived in three different ways ; First, where 
a man has a sister by blood, who has a foster- 
mother, whom he may lawfully marry; — 
Secondly, where a man has a foster-sister, 
who has a mother by blood, whom he may 
likewise lawfully marry ; — and Thirdly, 
where a male and female infant, between 
whom there is no affinity, suck at the breast 
of one woman, and the female infant also 
sucks at the breast of another woman, in 
wliich case the male infant may lawfully 


* This is a very equivocal andfvaguo ex- 
pression, as appears by the succeeding defi- 
nition of the various descriptions to* whic^ 
it applies. 


marry the last woman, who is the foster- 
mother of the female infant (that is to say 
of his foster-sister.) 

A MAN may also lawfully marry the sistc 
of his foster- son, although it be not lawfu 
for him to marry the sister of his son b; 
blood, as she must be either his own daughter 
or tho daughter of his enjoyed wife, both o 
whom are prohibited to him. 

Cases of illegality induced by fosterage, — I' 
is not lawful for a man to marry the wife o 
his foster-father, or of his foster -son (in the 
same manner as he is prohibited from marry- 
ing the wife of his natural father or son) 
because of tho tradition before quoted. 

Ou.iECTiON. — It has been declared, in the 
sacred writings, that it is lawful for men t( 
marry the wives of their sons by blood, anc 
this particular restriction to blood shoulc 
seeni to imply that marriage with the wivet 
of foster- sons was lawful ; whereas it ii 
otherwise. 

Rej‘ly. — The restriction above mentioned 
reiisrs to tho exclusion of the wives of 
children by descent, and not to the exclusion 
of tile wives of foster-sons, for tho reasons 
already mentioned. 

pRoiiiiHTiON is attached to the millc of tho 
man (that is to say, to the milk of which 
he is the cause) ; if, for example, a woman 
nurse a female child, the latter is prohibited 
to her husband, and to his father and son, 
because the husband, through whom the 
woman’s breasts have hcen tilled with milk, 
is as a father to that child.— It is recorded, 
as an opinion of Sh.ifei, that prohibition is 
not attached to the milk of a man ; because 
this prohibition arises from an apprehension 
of participation of blood, and the milk is a 
secretion from the blood of the woman, and 
not of the man. — The arguments of our 
doctors in this case are threefold; First, 
the saving of the prophet, as before quoted, 
“ Whatsoever i s prohibitecl by consanguinity 
is also prohibited by fosterage,’’ — and pro- 
hibitiiin by consanguinity being found in 
l)oth father and motner, it follows that it is 
found in both these relations by fosterage ; 
— Secondly, the prophet once said to Aysha 
(who had complained to him of Afla, the 
brother of A boo Keis, appearing before her 
whilst she had only a single cloth upon her), 

Th(3 act of Aela, in thus approaching you, 
is of no consequence, as he is your paternal 
uncle by fosterage which proves that 
affinity by fosterage is established on the 
paternal side, and that as the woman who 
suckles is the child’s mother, so is her hus- 
bandlits father, by fosterage T hirdly, the 
man is the cause of the entrance of the TniVk 
into the woman’s breasts, and therefore the 
njjUi is, out of tmution, to be regarded (with 
respect to the point of prohibition) as de- 
riving its existence from him, ^ 

A MAN may lawfully marry the sister of 
his foster-brother, it being q^owed to him to 
marry the sister of his brother by blood 
(that is, the maternal sister of his paternal 
bi^ollier). 
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It is to be observed as a rule that when 
a male and female infant suck from one 
breast, they are prohibited to each other 
in marriage, because they have one common 
mother, and are therefore as brother and 
sister. 

It is not lawful for a female to marry 
any of the sons of the woman who has 
suckled her, because they arc her brothers, 
— nor the sons of those sons, because they arc 
her nephews. 

It is not lawful for a male to marry the 
husband's sister of the woman who has 
suckled him, as she is his paternal aunt by 
fosterage. 

Q<;^ses of admixture of the milk with any 
foreign substance, — If the milk be drawn 
from the nurse’s breast, and mixed with 
water, prohibition is still attached to it, 
provided the former exceed the latter in 
quantity; but if the water exceed, pro- 
hibition is not attached. — Shafei maintains 
that prohibition is attached, in the latter 
case also, because there is actually some of 
the milk in that water, and therefore it is 
indispensably to be regarded, especially in 
a point of prohibition, that being a matter 
of caution. — To this our doctors reply that 
anj^thing less in quantity than that with 
which it is mixed is regarded as virtually 
non-existent, as in the case of a vow, for 
instance, whore, if a man swear that “ he^ 
will not drink milk,” and ho afterwards 
drink it mixed with a greater i)roporti()n of 
water, he is not forsworn. 

If the milk be mixed with other food, 
prohibition is not attached to it, although 
the former exceed the latter in quantity. 
This is according to Ilaneefa. The two 
disciples say that if the milk exceed, pro- 
hibition is attached. The compiler of the 
Hedaya remarks that this opinion of the two 
disciples proceeds upon a supposition that 
the milk and victuals do not undergoHiuy 
culinary preparation after admixture ; but 
that, if they be boiled, or otherwise prepared 
by tire, all the doctors admit that prohibition 
is not then occasioned. — The two disciples 
argue that regard is to be had to that whicli 
exceeds (as in the case of mixing milk with 
water), provided it have not undergone any 
change by boiling or other cause.— The 
argument of Haneefa is that the food is the 
subject, and the milk only a dependent, with 
respect to the end it is intended for, to wit, 
sustenance ; the case is therefore the same 
as if the proportion of the food exceeded 
that of the milk.' 

If the milk be mixed with medicine in a 
proportion exceeding the latter in quantity, 
prohibition is attached to it, because the milk 
IS designed for sustenance, vhich is the end, 
and the purpose of the medicine is onlj^ to 
strengthen the child’s stomach, or to forward 
digestion. 

IF the mill^ of the nurse be mixed with 
that of an animal, in a proportion exceeding 
the latter in quantity, prohibition is attached^ 
to it ; but not if the milk of the animai ex-’ 


ceed the other ; regard bein^ here had to that 
which exceeds, as in the admixture of milk 
with water. 

Or with the milk of another tvornan. — If 
the milk of one woman be mixed ivith that 
of another, in this case Aboo Yoosaf holds 
that regard should be had to the excess, — 
that is to say, that prohibition is attached to 
that woman's milk wliich. exceeds the milk of 
the other in quantity, — because ji)ere the two 
milks, when mixed together, become as one 
substance, and hence the smaller quantity is 
to be considered (in the effect produced), as 
a dependant on the greater quantity. — Mo- 
hammed and Ziffer contend that prohibition 
is attached to both milks equally,*^ > both 
are of the same nature, and a tiling 
cannot be said to exceed a homogeneous 
thing, because the admixture with any' ar- 
ticle of a homogeneous nature adds to the 
sum, but does not occasion any destructiofl 
or change in the matter ; and the end in- 
tended IS the same in both. There are two 
opinions re^orded from Haneefa upon this 
subject, one coinciding with Aboo Yoosaf, 
and the other with Mohammed. 

Vrohihition is occasioned by the milk of a 
virgin . — If the breasts of a virgin should 
happen to produce milk, prohibition is at- 
tached to it, — that is to say, if a male child 
were to subsist upon it, the virgin becomes 
his mother by fosterage, and his marriage 
with her is prohibited, according to the 
word of Goj) in the Koran, “ Youn motiifks 

WHO HAVE SUCKLED YOU AKE FKOnilllTET) 
UNTO yon,” which text being generally ex- 
pressed, applies to all women alike -.—more- 
over, the milk of tlie virgin is a cause of 
growth in the child, wdiich induces an ap- 
prehension of participation of blood. 

Or of a corpse.— ’1]^ milk be drawn from 
the breasts of a d(‘Coased woman, prohibition 
is attachi'd to it. — This is contrary to tiie 
opinion of JSliafci, who (^lays that in the 
establishment of prohibition by fosterage, 
the primary subject of such prohibition is 
the Avoman whose milk has been sucked by 
the cliild, the prohibition pervading througli 
the medium of that Avomaii to others [her 
relatives], but, by her decease, the original 
subject of prohibition is removed, she being 
then a dead substance ; whence it is that it a 
man were then to commit the carnal act with 
her, he would not be subject to the punish- 
ment of fornication, nor would prohibition 
by affinity be by that act established. The 
argument of our doctors is that prohibition 
by fosterage arises from an apprehension of 
participation of blood, which appears in 
the increasing growth of the [child's] body, 
and this last is occasioned by milk ; as in the 
present case. 

Cases in tvhich inilk does not occasion 
prohibition , — If a woman’s milk be adminis- 
tered to a child in a glystgr, prohibition by 
fostcragd-' is not attached to it.— This is the 
doctrine of the Zahir Kawayet.— It is re- 
corded from Mohammed that prohibition is 
thereby established, in the same manner as 
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a«fast Fould be vitiated by it:— but the 
reason of this apparent inconsistency (ac- 
cording to the Zahir llawaj^et) is that the 
causa of violating the fast is the restoration 
of the body, which is elfectcd by the glyster ; 
whereas the cause of prohibition by foster- 
age is the increase of the body’s growth, 
which is not thereby effected, nothing being 
sustenance to men except what is adminis- 
tered by the mouth. • 

If a manis breasts should happen to pro- 
duce milk, prohi])ition is not attached to it, 
because the substauce thus produced is not, 
in fact, milk, and consequently increase of 
growth is not obtained by means of it. — The 
principle upon which this proceeds is that 
mill# TStmol be secreted in the breasts of 
any person but one who is capable of child- 
bearing. 

PiioHiniTiON by fosterage is not attached to 
the milk of a goat (or other animal); that is 
to say, if two infants, a male and a female, 
were to subsist together, upon the milk of 
one goat, prohibition by fosterage is not 
established between them, bccafi.se between 
mankind and brutes there can be no parti- 
cipation of blood (that is to say, such ])ar* 
ticipation as would occasion allinity), and | 
])rohibition by fosterage arises from partici- 
pation of blood. 

Case of one of two wives suckling the other. 
— Ir'a'inan marry an infant and an adult, 
and the latter should give milk to the former, 
botli wives become prohibited Avith respect 
to that man [their hiisbaiidj, because if tliey 
Avere to continue united in marriage to him, 
it Avould imply the propriety of joint cohabi- 
tation Avith tlie foster-mother and her foster- 
daughter, Avhich is prohibited, in the same 
manner as joint cohabitation with a natural 
mother and daughter. — it is to bo observed 
uu tills occasion, that if the husband should 
not liavc had carnal connexion with the adult 
Avife, she is not entitled to any dower Avhat- 
ever, becau.se thf separation has ])roceeded 
Iroui her, before consummation : — but the 
infant has a claim to her half dower, the 
separation ifot having proceeded from her. 

Oji.iECi'iON. — The separation proceeds from 
her, because sucking the milk from the breast 
Avas her act. 

Hkfly. — A lthough the sucking nas cer- 
tainly her act, yet the act of sucii an one is 
not considered as destructive of her right, for 
Avliich reason it is that if she should happen 
to kill her inheritee, this would not set aside 
her right of inheritance. — If, moreover, it 
sliould appear that the adult had acted Avith 
any sinister vieAV of dissolving the marriage, 
the husband is in this case empowered to 
take from her the halt dower Avhich he pays 
to the infant ; but not unless she have acted 
Avith such a view, CA^eu though she were 
aware of the infant being the wife of her 
husband. It is recorded from Mohammed, 
that the husband is authorized tp take the 
infant’s half dow(ir from the adujx, in either 
case, — that is to say, whether a dissolution of 
the marriage may nave been her intention or 
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not; but the former (whicli is tho Zabir 
Kawayet) is the more orthodox opinion, be- 
cause, although the adult has by her act 
ti-xed and rendered binding upon the hus- 
band the half dower aforesaid (which had 
before stood within tho possibility of drop- 
ping*), and her so doing amounts to a dam- 
age, yet she hero stands (not as the actual 
perpetrator, but) as the cause of the damage, 
since the act of giving her milk to the infant 
is not tho occasion of dissolving the marriage 
any further than as it induces a consequence 
of joint cohabitation with a step-mother and 
step-daughter: — moreover, the annulling of 
a marriage is not Avhat renders a dower ob- 
ligatory, but is rather the occasion of its 
drooping; but the half dower is incumbent, 
in tli(‘ manner of a Matat, or present, in 
compliance Avith established custom ; and the 
annulling of the marriage is the condition of 
its becoming ineumbent; and in this view 
the adult is tho cause of the damage ; and as 
being the cause only , and not the actual per- 
])etrator, transgression is made a condition 
of li#r responsibility, the same as in the case 
of digging a well,— that is to say, if a person 
Avero to transgress, in digging a Aveil, by 
sinking it in another person’s ground, or in 
the highway, he is responsible for the Deeyat 
of any one Avho might happen to fall into it, 
Avhercas, if the well were sunk in his own 
ground, he would not be responsible: — now 
, this transgression is not found in the adult, 
unless where she is aware of the infant being 
the Avife of her husband, nnd that her view 
in suckling it is a dissolution of tlie marriage ; 
but where she is not aware of that circum- 
stance, or being so, yet gives her milk, not 
with any view of dissolving the marriage, 
but rather of preserving the infant from 
perishing, in neither of these cases is trans- 
gression supposed to exist; aud, iu the same 
manner, it does not exist, it she knew that 
the infant is the wile of her husband, but be 
iiutf aware that her suckling it will occasion 
a dissolution of the marriage. 

Objection. — N o regard is paid to igno- 
rance of the law in a Mussulman territory ; 
liow, therefore, can ignorance be pleaded in 
her excus(; in the present case ? 

ItjorLr.— Regard is here paid to her igno- 
rance, not in order to avert the sentence of 
the law (which induces responsibility upon 
her), but solely to avert the construction of 
intent of dissolution, or of Avilful transgres- 
sion, to Avhieh her act might otherwise be 
liable, and which be ing thus disproved, she 
is exonerated from responsibility, as these 
arc the only causes thereof, and neither of 
them can apply to her. 

MddmcJi^to fost^age requires the full 


• » 

* That is to say, the obligation of which 
might possibly have been annulled or can-# 
celled by the occurrence of some accident 
previous to the payment it, such as tho 
decease of the infant before consummation of 
the TYiarripge, &c. 
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number o f evidence of 

^men alone is not sufficient to establish 
fosteraj^e ; nor can it be established but on the 
testimony of two men, or of one man and two 
women. — Imam Malik has said that it may 
be established on the evidence of one woman, 
provided she be an Adil, because prohibition 
IS one of the rij^hts of the law, and may 
therefore be established upon a single in- 
formation, — as, for instance, where a person 
purchases flesh meat, and any one bears tes- 
timony to its being part of a Majoosee sacri- 
fice, in which case prohibition is established 
with respect to it. — The argument of our 
doctors is that the establishment of prohibi- 
tion in marriage is in no respect different 
from the extinction of a right of possession ; 
and the annulling of a right of possession 
cannot take place but upon the evidence of 
two men, or of one man and two women : — 
contrary to the case of flesh meat, as the 
prohibition to the eating may be established 
without affecting the proprietor’s right of 
possession, it still remaining his property 
under that prohibition : — the prohibitffin of 
this article, therefore, appears to be merely 
a matter of religion, and in which, conse- 
quently, a single evidence suffices. 


BOOK IV. 

OF TALAK, OR DIVORCE. 

Definition of the term. — Talak, in its pri- 
mitive sense, moans dismission in law it 
signifies the dissolution of a marriage, or the 
annulment of its legality, by certain words. 

Chap. I. — Of the Talak-al-Sonna, or Re- 
gular Divorce. 

Chap. II. — Of the Execution of Divorce. 
Chap. III. — Of Delegation of Divorce. 
Chap. IV.— Of Divorce by a Conditfonal 
Vow. 

Chap. V. — Of the Divorce of the Sick. 
Chap. VI. — Of llijat, or returning to a j 
divorced Wife. 

Chap. VII.— Of Aila. 

Chap. Vlll.-Of Khoola. I 

Chap. IX. — Of Zihar. 

Chap. X. — Of Laan, or Imprecation. 
Chap. XI. — Of Impotence. 

Chap. XII. — Of the Edit. 

Chap. XIII. — Of the Establishment of 
Parentage. 

Chap. XIV. — Of Hizanct, or the Care of 
Infant Children. 

Chap. XY. — Of Nifka, or Subsistence. 
CHAPTER I. 

OF TALAK-AL-SONNA, OR REdoLAR PIVORcSi^. 

^ is of 

three kinds ; — First, the Ahsan, or most 

V ~ — 

* Talak-al-Sonna literally means “divorce 
according to the Ailes of the Sonna,^’ in 


laudable Second, the Hoosn, or laud- 
able (which are the distinctions of the 
Talak-al-Sonna) ; and Third, the Biddat, or 
irregular. 

HpaAtZLjliiMiL — T he Talak Ahsan, or most 
laudable divorce, is where the husband 
repudiates his wife by a single sentence, 
within a Tohr (or term of purity)*, during 
which he has not had carnal connexion with 
her, and then leaves her to the observance of 
her Edit, or prescribed term of probation. 
This mode of divorce is termed the most 
laudable, for two reasons ; — First, because 
the companions of the prophet chiefly 
esteemed those who gave no more than one 
divorce until the expiration of the«-Vdit, as 
holding this to be a more excellent method 
■ plan that of giving three divorces, by repeat- 
ing the sentence on each of the two succeed- 
ing Tohrs Secondly, because in pursuing 
this method the husband leaves it still in his 
power, without any shame, to recover his 
v.dfc, if he be so inclined, by a reversal of 
the divorce during her Edit : this method is, 
moreover, the least injurious to the woman, 
as she thus remains a lawful subject of 
marriage to her husband, even after the 
expiration of her Editf, which leaves a 
latitude in her favour unreprobated by any 
of the learned. 

.2fc»o6v/.— T he Talak Hoosn, or 
laudable divorce, is wlnsre a husband repu-^ 
diates an enjoyed wife by three sentences of 
divorce, in three Tohrs. Imam Malik asserts 
piat this method classes with the JUddat, or 
prcgular, and that no more than one divorce 
is admitted as unexdeplionable, because, as 
being in itself a dangc'rous and disap):)roved 
procedure, it is only the urgency of release 
Irom an unsuitable wmman that can give a, 
sanction to divorce ; and this urgency is 
fully answered ])y a single I'ohr. ^ The arga- 
ments of our doctors on this topic arc two- 
fold First, a procepk, of tlie prophet 
delivered to Ebn Amir, “ One thing required 
by tlie 8()NNA is that ye wait for the Tohr, 
and pronounce a divorce in e^^h Tohr — 
Secondly, the propriety of a divorce rests 
merely upon the proof of the urgency, and 
not upon the establishment of the actual 
urgency itself, that being a matter concealed 
and unascertainable [but ))y virtual proof,] 
and the act of ])roc{}eding to divorce at a 
time when the desircof coition with the woman 
is fresh renewed (to wit, at the recommence- 
ment of her Tohr) , is a proof of the urgency ; 


opposition to Talak Biddat, which signifies 
a novel, unauthorized, or heterodox mode of 
divorce : the terms regular and irregular arc 
here adopted, as being the most familiar. 

* Meaning the space which intervenes be- 
tween the menstrual fluxes. 

t Contrary to any other mode of divorce, 
as a wife Repudiated in any other way cannot 
be again married to her first husband, unless 
she be» previously married to, and divorced 
^by, another man. 
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and the repetition of divorce at the two an irreversible divorce, although it he within 
subsequent returns of the Tohr amounts to the Tohr, forsakes the Sonna, as there is no 
no more than a repetition of the proof, and urgent necessity lor such a sentence to cfiect 
is tfierefore allow^ed of. Some of the learned release from the wife, since bv the lapse of 
have said that, in this species of divorce, it the Edit that end is obtained. but again, in 
is most advisable that the husband delay the Zeeadat, he says that this method is not 
pronouncing the first sentence of it until to be reprobated, on account of the occasional 
towards the termination of the Tohr, so as urgency of inqmediate release, wdiieh by an 
that the Edit mav not be too much pro- irreversible divorce is obtained, it not being 
tracted ; but it is evident that the husband them suspended upon the lapse of the Edit, 
should ratffer pronounce the divorce at the • • i attmiied- adhering ^ Uw. .. 

commencement of the Tohr, because, if ho ^ ^ [that is, attention to 

w^re to delay it, he might probably be the mode prescribed by the Sonna] in divorce 
tempted to have carnal connexion with the appears in two shapes, adherence to number, 
Avoman in the interim, under an intention of and to time ; to the former, by restricting 
div^png her, and then divorce her after the sentence to that of a single divorce 
such carnal connexion, which is forbidden. reversible, in which the enjoyed and the 
___________ Talak Biddat, or unenjoyed wife are the same; — and to the 

irregular divorce, is where a husband repu- latter (in which the enjoyed wife is solely 
diates his wife by three divorces at once,— considered), by pronouncing the divorce in a 
(that is, included in one sentence), or, wiiore Tohi- during whicli the husband has not hiid 
he repeats the sentence separately, thrice carnal connexion with her ; — because it is 
witliin one Tohr ; and if a husband give the proof of urgency that is regarded ; and 
three divorces in either of timse ways, the the aci. of proc(‘ediug to a divorce at a time 
lliree hold good, hut yet the aivorcer is an wtei the desire of coition with the woman 
offender against the law. is fresh renewed (as at the recommencement 

Shafei has said that all these three de- of her Tohr), is the best proof of such 
bcriptioiis of divorce are equally uiicxcep- urgency ; for during the actual time of the 
tionable and legal, because divorct' is in itself courses the woman is not an object of desire, 
a lawful act, wheuee it is that certain laws and in a Tohr where she has been enjoyed, 
have been instituted respecting it : and this desire is lessened towards her. With respect 
legality prevents any iaea of danger being to an unenjoyed wife, the Tohr and the 
enuexed to it : moreover, divorce is not pro* courses are e(iual,— that is to say, the pn)- 
liibited, even during the woman’s courses, nouiieirig of divorce upon her wliilst she is 
the prohibition there applying to the pro- in the hitter situation is not irregular, nor 
traction of the Edit, and not to divorce. — reprobated, any more than whilst in tlii^ 
Our doctors, on the other hand, say that former. This is contrary to the opinion of 
divorce is in itself a dangerous and disap- Zilier, he considering an unenjoyed wife in 
piovtd procedure, as it dissolves marriage, the same xioint of view as one enjoyed but 
an institution wdiich involves many circum- our doctors observe that the desire of coition, 
stances as well of a tcm])oral as of a spiritual with respect to an unenjoyed woman, is ever 
• nature ; nor is its propriety at all admitted, fresh, and is not lessened by the circum- 
'hut on the ground of urgency of release from stance of her courses, so lon^ as the hus- 
au uiisuitahle ^ile ; and there is no occasion, baud’s object (namely, coition), remains 
in order to procure this release, to give three lAiobtaincd ; whereas, with respect to an 
divorces at once, whereas there is an excuse enjoyed wife, desire is renewed upon the 
for giving Ibree divorces sei)arately in three Tohr. 

Tohi’s, as tiiis exhibits repeated proofs of the (hi of adlia'vtire to the Sotma in rc^n- 

urgency of it; — and with respect to what diat(n(jatiii]7nof sid^eclto'i^^^^ — TP 

Sliafei advances, that “the legality of the wife he a person who, fi-om extreme youth 
divorce prevents any idea of danger being or age, is not subject to the courses, and her 
annexed to it,’’ wo answer that the legality liushand he desirous to repudiate her by three 
of divorce, in one respect (that is to say, divorces in the regular way, lie is first to 
inasmuch as it is a destroyer of subjection), pronounce a single sentence of divorce upon 
does not admit the idea of its being danger- her, and at tho expiration of one month 
ous, but that, in another respect (to wit, its another, and in like manner a third at the 
occasioning the dissolution olmufriage,which ' expiration of the next succeeding month; 
involves concerns both of a spiritual and because tho term of one month corresponds 
temporal nature), it must ho considered as with a return of the courses, as is mentWed 
attended with danger. in the Eokan.— It is here to bo observed that 

The pronouncing of two divorces within if the lirst divorce he given in the beginning 
one Tout comes under the description of of the month, the three months from that 
Biddat, or irregular, the same as that of Lperiod are totbe counted by the lunar calen- 
three divorces, as already intimated. dar, and if in the middle of it, by the number 

A QUESTION has arisen among the learned, of days, Avith respect both to the completion 
whether the pronouncing of a divorce of divorce and of the Edit.— This is the rule* 

irreversible within one To^ be of the with Haneofa.— The two ^disciples maintain 
description of Biddat or not r" — Mqjiammed, that the second and third months are to be«i 
in the Mabsoot, has said,--“ Whoever ■ invariably counted hy the lunar calendar, 
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the deficiency of the first month to be taken 
from the fourth succeeding month, so as to 
complete it. And it is also to be observed 
that it is lawful for the husband to divorce 
this wife immediately after carnal connexion, 
without the intervention of any time between 
the embrace and the divorce. — Zifler says 
that the husband ought to allow the inter- 
vention of a month, because that term cor- 
responds with a return of the courses, and 
also, because in consequence of the embrace 
desire becomes langiiia, and is not renewed 
until after the lapse of some time.— Our 
doctors argue that there can be no appre- 
hension of pregnancy with respect to the 
woman in question; and divorce, after the 
carnal embrace, in the case of a woman wlio 
is subject to the courses, is not reprobated on 
any other account than as it induces a possi- 
bility of pregnancy, which renders the dura- 
tion of her Edit dubious, that of a pregnant 
woman being determined by her delivery, 
and, of one not pregnant, by courses; and 
as to what Zifter alleges, that “ desire becomes 
languid in consequence of the embrace,’’ it 
may be replied, that although this be ad- 
mitted, yet in the present instance desire is 
greater than in common cases, as the husband 
can indulge his carnal appetite 'with such a 
wife without any apprehension of her pro- 
ducing children, the support of whom might 
j‘all upon him ; she therefore is an object of 
desire to him at all times equally, so that this 
state [of a woman not being subject to the 
courses] is the same as the state of actual 
pregnancy; now it is lawful to divorce a 
pregnant wife immediately alter carnal con- 
nexion with her, because no doubt is induced 
with respect to the duration of her Edit, and 
the time of pregnancy is a time of desin*, as 
a husband feels desire towards a pregnant 
wife, either because she produces a child to 
liiin, or because the embrace with her does 
not occasion pregnancy ; his desire, therefore, 
is not lessened towards such a wife by enjoy- 
ment. 

Or one w ho i\psc^nant. — It’ a man be de- 
sir(7us ofl-epudiating liis pregnant wife by 
three divorces in the regular way [that is, 
according to the 8onna], ho is first to pro- 
nounce a single sentence of divorce upon her, 
and at the expiration of one month another, 
and in the same manner a third at the ex- 
piration of the next succeeding month. This 
IS according to Ilanccfa and Aboo Yoosaf. — 
Mohammed and Zifier say that the Talak-al- 
Sonna, -with respect to a pregnant woman, 
consists in giving her a single divorce only, 
because divorce is in itself a dangerous and 
disapproved procedure ; moreover, the only 
rule instituted by the law in effecting a tri- 
plicate divorce is, that the husband first pro- 
nounces one divorce, and at Jhe expiration 
of a month, or the passing of the ne.^ 
courses, another, and in the same manner a 
, ‘ ’ at the expiration of the following 

month, or the passing of the next succeeding 
courses ; now thd^ courses do not occur to a 
pregnant woman, nor does the lapse of a 


month stand in place of a return of ht-r 
courses (as with a woman whose youth or age 
prevents her having them), her whole period 
of pregnancy being as^ one long Tohr f and 
hence it follows that it is improper to pro- 
nounce more than a single sentence, the rule 
of the Sonna being restrictive to one divorce 
in one Tohr. — To this Haneefa and Aboo 
Yoosaf reply that, although divorce be in it- 
self a dangerous and disapproved procedure, 
yet it is admitted on the groundcof urgency, 
and the lapse of a month is the proof of that 
urgency, and is therefore to be regarded here, 
the same as in the case of a woman whose 
youth or age prc'vents her having the courses : 
the foundation of this is that the period in 
question is such a time as afibrds al^e/if wal 
of desire to persons in health and vigour, and 
therefore the act of divorce being proceeded 
in at such a season affords proof of the ur- 
gency of it, with respect to a pregnant woman, 
the same as to any other : contrary to a wo- 
man w'hose Tohr is long [that is, by consti- 
tution or accident protracted to any unusual 
length], as the lapse of a month is not a proof 
of necessity with respect to such an one ; this 
proof of necessity being found in her only on 
the renewal of the Tohr after the courses, 
the recurrence of which, with regard to her, 
is at all times possible, whereas, with regard 
to a pregnant woman, it is impossible. 

Qii§Q- (jf divorce pronouucml during men- 
stniatio7u — If a man repudiate his wife 
'during her courses, it is valid; because, 
although divorce within the term of the 
courses be disapproved, yet it is lawful, 
nevertheless, as the disapproval is not on 
account of any thing essential, but merely 
because a divorce given during the courses 
occasions a protraction of the Edit. — This 
kind of disapproval, or interdict, is termed 
Kihec-le-ghirehee, * and does not forbid 
legality, whence a divorce gjiven during the 
courses is valid ; but yet it is laudable that 
the husband reverse it, as itf is recorded that 
the son of Omar having divorced his wife 
during her courses, the prophet desired Omar 
to command his son to take her '^oack again ; 
which tradition shows that divorce during 
the courses is valid, but that reversal is in 
this case laudable. — This doctrine of the 
laudability of reversal is maintained by 
many of our modern doctors ; but it is certain 
that, in this case, reversal is not only laud- 
able, but incumbent, for three reasons ; 
Eikst, in the tradition above quoted, the 
prophet desires Omar positively “to com- 
mand his son,” and command is always in- 
junctive ; — {Secondly, the pronouncing of 
divorce during the courses is an ofience, 
which it is incumbent upon a man to expiate 
by every means within his power ; and this 
may be effected, in the present instance, by 
doing away its consequence, namely, the 
Edit Thirdly, the protraction of the Edit 


* This may be rendered prohibition for 
another ‘reason. 
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is injurious to the woman, wherefore reversal But if the husband were only to say, “You 
is incumbent, in order that she may not be aro divorced according to the Sonna,’’ omit- 
subj^ted to injury: —thus it is indispensably ting the word “thrice,” — in this case the 
incumbent upon the husband to reverse the intention of three divorces collectively is not 
divorce, when given during the courses ; efficient. The proofs and arguments upon 
after which, when she has become puritied this passage are all drawn from the Arabic, 
from her courses, and has again had them, and derive their weight from certain peculi- 
he may then either divorce her on the com- arities in that idiom, 
mencement of her second succeeding Tohr, or 
suffer her to remain. The compiler of the * 

Hedaya obs(^ves that this last is what is said QfJ]i£L^p£,maM li'ho 

in the Mabsoot. Tehavee has said that, if divorce of every hus- 

the husband choose, he may regularly divorce banoTs^enbetive, if he be of sound under- 
his wife on the commencement of the Tohr standing, and mature age ; but that of a boy, 
immediately succeeding the courses in which or a lunatic, or one talking in his sleep, is 
he Ij^dUgiven divorce, and reversed it, as not effective, for two reasons ; — PiEST, be- 
abovc. Koorokhec says that what is thus (;ause the prophet has said, “ Every divorce 
mentioned by Tehavee is the doctrine of is lawful, excepting that of a bov or a 
Hancefa. That which is taken from the lunatic — SECONDiiV, because a man’s com- 
Mabsoot is the opinion of the two disciples ; potency to act depends upon his possession 
and the ground of it is that the regularity of of a sound judgment, which is not the case 
divorce depends upon the intervention of a with infants, or lunatics and one talking 
complete menstrual discharge between every in his sleep is^ tho^ same, in this point, as a 
two sentences ; and the first of these is defee- boy or a lunatic, since his words in this case 
tivc, on account of divorce haviiig been pro- arc jiot the result of a deliberate option, 
nounced in the middle of it, so that as part A divorce pronoxmeed hn couqndsiqxii in 
had previously elapsei whence it wmuld ap- effvcixvv .^ — The divorce of one acting upon 
pear necessary to complete it from the next compulsion, from threats, is effective, accord- 
following return; but it is not lawful to have ing to our doctors. — Shafei maintains that it 
regard to one part only of the courses, and is not effective, because a person who is com- 
not to the other : consequently, regard must pelled has no option, and no formal act of 
be had to the next returning courses in toto. law is worthy of regard unless it be purely 
-~Th(' ground of Tehavee’s opinion is that, optional: contrary to^ the case of a jester, 
the divorce, with its effects, having been who, in mentioning divorce, acts from option, 
annulled entirely by the reversal, it is the which is the cause of its validity. — Our 
same as if no divorce whatever had taken doctors, on the other hand, allege that the 
place during the woman’s courses ; and hence person here mentioned pronounces divorce 
It is perfectly regular to pronounce divorce under circumstances of complete competency 
in the Tohr next immediately succeeding. [maturity of age and sanity of intellect], the 
If a man w.ere to address his wife, saying, result ot which is that divorce takes effect 
“You are divorced thrice, according to the Bon- equally with that of a person uucompelled, 
^a,”— and he have no particular intention in for with him necessity * is the reason of its 
^0 doing, then supposing the wife to be one efficiency ; and the same reason applies to the 
with w'hom he 1ms had carnal connexion, and divorce of a compelled person, as he is also 
also subject to tne courses, she becomes oiuie u«dcr necessity of divorce, in order that he 
divorced in that and each of the two succeed- maybe released from the apprehension of 
ing Tohrs :^and if the husband intended in so that with which he was threatened by the 
saying, either that three divorces should take compellcr. — The foundation of this is that 
place collectively upon the instant, or, that the man alluded to has the choice of two 
a single divorce should take effect at the end evils ; one, the thing with which ho is 
of each succeeding month, the divorce, in threatened or compelled ; and^ the other, 
each instance, takes effect according to his divorce upon compulsion ; and viewing both, 
intention, whether she 1)e in her courses or he makes choice oi' that which appears to him 
her Tohr at the period ol its thus taking the easiest, namely, divorce ; and. this proves 
effect upon her. — And if she bo one whose that he has an option, though he he not 
Edit is calculated by months (such as a desirous that its effect should be established, 
woman, for instance, whose courses are stopt or, in otht r words, that divorce should take 
through age), and the husband have no par- place upon it; nor does this circumstance 
ticular intention .in thus addressing her, in forbid the efficiency of his sentence ; as in 
this case a single divorce takes effect upon the the case of a jester ; that is to say, if a man 
instant, another at tlu'-cxpiration of amonth, pronounce a divorce in jest, it takes effect, 
and a third at the expiration of the next sue- although he be not desirous that it should ; 
ceeding month ; because the term of a month ^nd so likewise the divorce of one who is 
corresponds, in such an one, with the Tohr compelled. 

of a woman who is subiect to the course.s, as 

was formerly observea ; or, if Jje intended ^ ^ 

that three divorces should take place collec- * hTaraely, the necessity of separation from 
lively upon the instant, the three take place a wife who may be odiot?b or disagreeable 
accordingly, in the manner already stated . to him. 
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Or in a state o f ine briety^ is valid.^ — If a 
man pronounce a dTvc^ce' wfflst Tie is in a 
state of inebriety from drinkinp: any fer- 
mented liquor, such as wine, the divorce 
takes place. Koorokhee and Tehavee hold 
that divorce ought not to take place in thfs 
case; and there is also an opinion recorded 
from Shafei to the same effect. The argu- 
ment upon wliich they maintain this doctrine 
is that reality of intention is connected with 
the exercise of reason, which is suspended 
during intoxication from wine ; in the same 
manner as where a person has taken any 
allowed but inebriating medicine, such as 
laudanum, in which case a divorce pro- 
nounced would not take effect, and so in this 
case also. But to this our doctors reply that, 
in the case now under consideration, the 
suspension of reason being occasioned by an 
offence, the reason of the speaker is supposed 
vsiill to remain, whence it is that his sentence 
of divorce takes effect, in order to deter him 
from drinking fermented liquors, which are 
prohibited. But yet if a man were to drink 
wine to so great a degree as to produce a 
delirium or indamraation of the brain, 
thereby suspending his reason, and lie in 
that situation pronounce divorce, it will not 
take eftect. 

j:ind siQ also that of a dumh per son, — The 
divorce of a dumb person'Ts (m^^fiial, if it 
bo expressed by positive and intelligible 
signs, because signs of the dumb are autho-^ 
rized by custom, and are therefore admitted 
to stand in the place of speech, in the pre- 
sent instance in order to answer the nec(‘ssity 
of him who makes them. The various sp('(des 
of signs used by the dumb in divorce shall be 
set forth hereafter. 

divorjccs in Jt'^y 

— The utmost iTumbef of 

divorces, with respect to a female slave, is 
two, whether her husband be a slave or free : 
and the same with resptset to a free woman 
is throe. — Shafei has said that, in the niinTber 
of divorces, respect is to be had to the state 
of the man ; that is to say, if the husband be 
free he is empoAvered to pronounce three 
divorces, although his wife be a slave; 
whereas, if he be a slave, he is not authorized 
to give more than two divorces, although his 
wife should be a free woman, the prophet 
having said “In divorce the state of the 
HUSBAND is to be regarded, and in the Edit 
that of the wife — moreover, personal con- 
sequence is an essential circumstance in all 
points of authority, and that appertains to a 
freeman in a higher degree than to a slave, 
whence his authority is most extensive. — The 
arguments of our aoctors are tAvofold upon 
this topic EmsT, a precept of the prophet, 
declaring, “ The divorces of a female slave 
arc TWO, and her Edit is T<hvo courses 
Secondly, it is the woman who is the subject 
of legality, and this legality entitles her to 
benehts ; but slavery entitles only to half 
of these benehl^^ ; hence it follows that the 
divorce of a female slave should not exceed 
one and a half, buh such subdivision of it 


being impossible, her divorces extend to two 
— As to tne saying of the prophet quoted by 
Shafei, that “in divorce the state of the 
husband is to be regarded," it means no 
more than that the efficiency of divorce 
proceeds from him. 

A master cannot divorce the tcife of his 
slave, — The divorce of a slave upon his^vife 
takes place ; but that of a master upon the 
wife of his slave is of "no effect, because the 
matrimonial propriety being d right of the 
slave, the relinquishment of it rests with the 
slave, not with his master. 


CHAPTEB II. 

OF THE EXECUTION OF DIVOKCE. 

(in respect to the 
execution of it) is of two kinds ; tSarcch or 
express, and Kinayat, or by implication : — 
and first of express divorce. 

Tljiijminner of ejcpress divorce. — Talak 
Saiieeh, or express divorce, is where a hus- 
band delivers the sentence in direct and 
simple terms, as if he were to say, “ I have 
divorced you," or “ you are divorced," which 
effects a Talak Kijai, or divorce reversible, — 
that is to say, a divorce such as leaves it in 
the husband’s ])ower lawfully to take back 
Ins Avite at any time before the expiration of 
the Edit ; and these forms are termed Sareeli, 
or ex])ress, as not being used in any sense 
but divorce ; and it appears in the sacred 
writings that reversal after an express divorcjo 
is lawful. — Tlic intention is not a (ionditioii 
of divorce taking placid from these forms, for 
the same reason as Avas already assigned, to 
Avit, because they directly express | divorce, 
as not being used in any other sense. — And 
it is to be observed that a reversible divorce 
only is effected by these,, forms, althougli 
the intention of the husband be a complete 
divorce, because his intention is lu're to effect 
that upon the instant which the biAv suspends 
upon the lapse of the Edit, and. is therefore 
uuAvorthy of regard : and if his intention 
should be merely to express a delivery from 
bondage (Avhich the term Talak is occasion- 
ally used to imply), and he make a declara- 
tion to this effect before the Kazee, it is not 
admitted, as it disagrees Avith his apparent 
design : but yet it is admitted before God, 
because he intended in tliose words a mean- 
ing which they are capable of bearing : and 
if liis intention be to express a release from 
bodily labours, his declaration to this effect 
is not at all admitted, cither before the Kazee, 
or before God, as the word Talak does not 
bear the construction of release Avith respect 
to bodily labour, although it may occasion- 
ally bear that construction with respect to 
bondage : and it is also to be remarked that 
no more tlmn a single divorce can be effected 
by these forms, although the intention be 
more.—^Shafei alleges that divorce takes 
place according to whatever the intention 
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be. — The proofs on each side are drawn 
from the Arabic. 

a raOT say to ms wife, “You are [under] 
divorce,'’ or “ Y^ou are divorced by divorce,’* * 
or, “You are divorced according to divorce,*** 
without any particular intention, or intend- 
ing thereby one divorce, or two divorces, a 
single divorce reversible takes place ; and if 
his intention be tlfree divorces, a triple 
divorce take# place accordin^^ly . — The proofs 
are drawn on this occasion from the Arabic. 

If a man were to say to his wife (as above), 
“Y"ou are divorced by divorcement,’’ and 
declare that by tlie word “ divorced ’’ he 
inean kon e divorce, and by the word “ diyorcc- 
menf^a second divorce, his declaration is 
credited, because each of these words are 
capable of being construed into an intention 
of etTeciing divon.'o, and hence two reversi- 
ble divorces take place, provided the woman 
lias been enjoyed t^y him. 

It a man apply divorce to the whole woman, 
by saying (for instance), “ Yon are divorced,” 
in this case divorce' takes place, *on account 
of its applie.ation to ilsproper subject, namely, 
the woman, the relative “YY)u” implying 
the w’oman’s pe'rson in toto : and the rule is 
the sanii' where he ap])lies it to any parti- 
cular part or member, from which the %yholc 
Iierson is necc'ssarily understood, as if he 
were to say, “ your neck,” or “ your trunk,” 
or “ your head’,” or “ your body,” or “ your 
vulva,”— “ is divorced,”— for by such words 
the whole pt'rsou is implied, the terms trunk 
and body hearing that sense evidently, and 
the others in common use ; and they more- 
over occur, both in the traditions, and also in 
the Jvoran ; and, according to one tradition, 
tin* term blood may also be used in the same 
sense. Divorce takes place also where it is 
ap])lied to any general ])ortion of the wife, 
as. if the husband were to say to Iut, “ your 
half,” or “ your third, is divorced,” — because 
any general poi’ ti^ is a proper subject of all 
acts, such as sale, purchase, and so forth, and 
is tlierefore e(]ually so of divorce ; but the 
subji'ct in qift'stion (to wit, the woman) is 
incapable of division, and hene,e divorce is 
established upon her in toto, and is not re- 
stricted to the portion mentioned. 

Dicorcc ivhcn amiUed to any. specific part 
or niettiber of the hody^ such os does not (in 
common use) hmdy the whole person^, is if 
po effect . — If tKe husband say to his wife, 
“your hand,” or “your foot, is divorced,” 
divorce does not take place.- Zilier and 
Shafei maintain that it does . and the same 
ditlereiice of opinion subsists where the 
divorce is applied to any other specific 
member, or organ, such as docs not imply 

* These and the succeeding forms of di- 
vorce, literally rendered, are most of them 

apparently unintelligible, or absurd: they 
are each, however, to be con sidcred^s having 

some peculiar force or eliect, which it is im- 
possible to express, or to convey an i(ioa of, 
in translation. 


the whole person, as the ear or the nose, &c. 
— The argument of Ziffer and Shafei is, that 
those members contribute to the matrimonial 
enjoyments, such as kissing, touching, and 
so forth, and whatever is of this description, 
as being a subiect of the laws of marriage, 
is a proper subject of divorce, and as such, 
when divorce is applied to it, it takes place 
upon it, and consequently extends to the 
whole person, in the same manner as where 
it is applied to any general portion, such as 
an half, and so forth : contrary to the appli- 
cation of marriage, to any specific member, 
such as the hand or the foot, in which case 
the marriage is not valid, because it is not 
conceivable tliat legality should be estab- 
lished in that particular member, and extend, 
in consequence, to the whole person, as the 
illegality existing in the other members ex- 
ceeds the legality in that particular member, 
—whereas the reverse holds in divorce. — To 
this our doctors reply , that a specific member, 
such as tlu' hand or foot, not being in itself a 
proper subject of divorce, the application of 
that io it is null, the same as to a woman’s 
spittle, or to her nails, the ground of which 
is that the subject of divorce must be some- 
thing upon which a bond or connexion may 
exist (as divorce implies the dissolution of a 
bond or connexion), and there is no bond 
upon the hand ; for whic.h reason it is that 
the application of marriage to that part is 
invalid : contrary to a general portion of the 
body, which being (with our doctors) a proper 
subject of marriage, the application of that 
to it is valid, and it is consequently a j^roper 
subject of divorce also. There is a similar 
difiercnce of opinion where the divorce is 
applied to the belly or the back : but it is 
evident that here divorce docs not take place, 
as these parts arc never used to imply the 
whole person. 

A pa rtial divorce U complete Jn it^pjfect, 
— Tra man pronounce upon his wife anfiatf 
div(?rce, one divorce takes place, because 
divorce is not capable of division, and the 
mention of any portion of a thing of an in- 
divisible nature stands as a mention of the 
whole : and the fourth, or fifth, or any other 
proportionof divorce, is analogous to the half, 
in what is now said, for the same reason. 

EayipogaL — If a husband say to his wife, 
“ you are under three moieties of two divor- 
ces,” three divorces take place, because the 
half of two is one, and consequently three 
moieties of two divorces amount to three. — 
And if he were to say, “ you are under three 
moieties of one divorce,” some are of opinion 
that two divorces take place, this amounting 
to one and a half ; but others allege that 
it produces three divorces, because every 
moiety, amounts to one complete divorce, on 
th(* principle ahl'ady stated : various doctors 
agree in approving the former opinion. 

wite,^ you arc under divorce, from one to 
two,” or “between one and two,” in this 
case one divorce takes place ; and if he were 
»to “from one to tilree,” or “between 
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one and three/’ two divorces take place.— with twice/’ three divorces take place, al- 
This is the doctrine of Haneefa. — The two though she should be unenjoyed and if he 
disciples assert that by the first form two mean to express himself in a sense -vjhich 
•divorces take place, ana by the last three. — implies that the one is contained in the other, 
Ziffer, on the other hand, maintains that by as if he were to say, “ you are divorced 
the first form no divorce takes place, and by once in twice,” one divorce takes place, the 
the second one divorce only, this being con- superadded words in twice being held to be 
formable to analogy, because the boundaries redundant, because divorce is incapable of 
of a thing are not included in the contents ; being a container.* 

as for example, where a man says, “I have If a husband say to his wife, “you are di- 
sold such a piece of ground, from this wall to vorced twice by twice," intending the mul- 
that wall," in which case neither wall is in- tiple, yet no more than two divorces take 
eluded in the sale. — ^.The ground of opinion place. WithZifier three divorces take place, 
of the two disciples is that, in such a mode because from this multiplying mode of ex- 
of speaking, the whole is by custom under- pression is to be understood four divorces, 
stood, as for example, where one man says and three consequently take place, being 
to another, “ take, of my property, from one the_ greatest lawful number. 

Pirrn to a hundred,” which inmlies the whole . -iFaman 

hundred.”. .The argiimentof Haneefa is that, say to his wifes “ you are diWeed from this 
in this indefinite mode of expression, no par- place to Syria/' a single divorce reversible 
ticular number is implied, any more than takes place. Ziffer says that it occasions a 
where a man, in discourse, says, “ my age is complete or irreversible divorce, because, 
from sixty to seventy years,’’ or “between where he thus gives the divorce a description 
sixty and seventy,” by which he means some of length, it us the; same as if ho were to say, 
indefinite term between these two ; arid in “ you arc under a long divorce," and if ho 
reply to the argument of the two disciples, it were to say so, a complete divorce would take 
is sufficient to observe that the whole is to be place, and consequently the same in the pre- 
understood only where the expression relates sent instance. Our doctors, on the other 
to a thing of an indifterent nature, as in the hand, allege that the sentence does not affix 
instance cited by them ; but divorce is in any description of length to the divorce, but 
itself a dangerous and disapproved pro- rather the reverse, because when divorce 
cedurc : and to what is advanced by Zifier takes eflect in any one place it docs so in all. 
it may bo answercid, that it is necessary that] If a man were to say, “you arc under di- 
thc first boundary be in existence, so as that voreo in Mecca,’’ divorce takes place upon 
the second may bear a relation to it ; but in her immediately in every country ; and so 
the present case the first boundary (to wit, also if he were to say “you are divorced in 
divorce), is not in being, nor can be so, unless this house,” because divorce is not restricted 
by divorce taking place, which it accordingly to any particular place and [if he were to 
does of this necessity; contrary to the (iase intend, by thus speaking, that “she shall 
of sale, cited by Zifier as apposite to this, become divorced if ('ver she should enter 
because there both boundaries (understood Mecca, or that house," his declaration to this 
by the two walls) do actually exist previous elfect is admitted with God, but not with thp 
to the sale. It is to be observed on this Cawzee, as the tenor of his words apparently 
occusion, that it the husband, speakin,!; in contradict this construction j 
the second form, intend only a single divorce, H’ a man say to his wife, “ you are under 
it is admitted with God, as he may bo allowed divorce when 3^11 enter Mecca," in this 
to intend whatever construction the words case no divorce' takes place u^til she enter 
will bear, but it is not admitted with the Mecca, he having suspended the divorce upon 
magistrate as being contrary to apparent that circumstance.— And if he say, “ you are 
circLimstances. ... . divorced in entering the house,” this means 

If a man say to his wife, “ you are divorced “ if you enter the house,” because the con- 
once by twice," intending the multiple or taining particle frequently stands expres- 
nmltiplied product thereot, or not having give of a condition, and not being applicable 
any particular intention, ^ a single divorce here in its containing sense, it necessarily 
reversible takes place. Zifier sa3’'s that two assumes the meaning of a condition, 
divorces take place, such being the number 


understood from this mode of speaking in 
arithmetic ; and this opinion is adopted by 
Ilasn-Bin-Zeead. But if, in speaking as 
above, ho intend to sa^^ “ you are divorced 
once and twice,” three divorces take place 


Section. 

Divorce iviiJi a Deference to Time. 

If a man say to his wife, “you are di- 
vorced this day to-morrow," or “you arc 


accordingly, because this waf of speaking is y-; — — 

capable of that construction, as the word fee 9 The -words in the"' original are. “ Ante 
Jby] has also [in the Arabic] the sense of and : Taliktoon wahdetoon fee Sinnatinee,” which 
if, however, the woman be unenjoyed, no is an indefinite or equivocal mode of expres- 
raore than one divorce takes place, as in the sion, as the word fee (among various other 
case where a man says to his unenjoyed wife, senses) bears those of by, with, or and, as 
"you are divorced once and twice," but if well as in, which accounts for the distinc- 
he intend to say, ^‘you arc divorced ^>nce[T/ions here made, and the latitude permitted. 
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dfrorced to-morrow this day,’* in the first 
instance divorce takes place on the instant, 
and. in the second, on the beginning of the 
morrow ; and the second word is in both 
cases redundant ; because, where he first 
says “ this day,’’ divorce takes place imme- 
diately on the present day, and consequently 
is not procrastinated to the morrow, — and, 
on the other hand, \^here the first says “ to- 
morrow,” the divorce is procrastinated to the 
morrow, an(f does not take place immediately 
on the present day ; the second word is there- 
lure redundant in both cases. 

Where a man savs to his wife, “you are 
divorced to-morrow,” the divorce takes place 
on tli^Ldawn of the next morning ; and if he 
shoifld intend by the word “ to-morrow ” the 
end of the morrow, it is^ so admitted with 
Got), but not with the Kazec, because this 
contradicts ap])earances : but if he were to 
say, “ you are divorced in to-morrow,” de- 
claring his int('ntion therein to be “ at the 
end ot the morrow,’’ it is admitted with the 
Jvazee, according to lianeefa. IJie two dis- 
ci])l('s say that it is not admittc'd with the 
Kazec, although it be so with Goi), because 
the words to-morrow and in to-morrow are 
one and the same thing, as the word to- 
morrow is mi'iitioned in an inclusive stmso* 
in botli cases, whence it is that, from the ex- 
pression “ ill to-morrow,’’ divorce takes place 
on the first instant of the ensuing day, where 
the husband has no particular intention. — 
The argument of lianeefa on this subject is 
that the husband may b(‘ allowed to have in- 
tended some sucli meaning from his expres- 
sion, because the word in is introduced as a 
/irf, or particle of containance, which does 
not rcfiuire that the whole of the container 
should be undei stood from it ; and the reason 
why divorce takes place, in the present in- 
st^ance, from the beginning of the ensuing 
dary, where the husband had no ])articular 
intention, is, tlia^as nothing appears to the 
contrary, its commencement is necessarily 
determined to tliat period ; and regard being 
thus Inrd to ^U'cessity in the determination 
of it, it follows that if the speaker fix it at 
the end of the day, this determination must 
l)e regarded, a fortiori : contrary to his say- 
ing, “you are under divorce to-morrow,’’ 
(omitting the word in), in which case, if he 
should have intended the end of to-morrow, 
his declaration to that effect is not admitted 
with the Kazec, because the word to-morrow, 
without in, oc(;asions the woman to fall under 
the description of being divorced for the 
whole of to-morrow, which cannot be effected 
but by the divorce taking ])lace upon her in 
the l)egiiining of the day; and consequently 
tlm end of the day, in this casei contra- 
dicts appearances. 

If a man say to his wife, “ you arc under 
divorce yesterday,” and it should so be that 


* This is an .Arabic mode of expression, 
implying no more than that here the particle 
in IS understood 


he was married as this day, divorce does not 
take place at all, because he has here re- 
ferred divorce to a period in which he was 
not competent to pronounce it, and therefore 
his divorce is nugatory, the same as if he 
were to say, “ you are under divorce before 
my existence.” — But, in the present case^ if 
he had married her before the time of which 
ho speaks, divorce takes place at the time of 
his speaking; because, if a man signify a 
divorce in the preterite form, it is an indica- 
tion in the present, and hence the divorce 
takes place accordingly, this expression 
being an indication of what is now, and not 
a relation of what is past, as it does not 
appear tliat he pronounced any divorce 
yesterday, so as that he should now give 
intelli genee thereof. * 

If a man say to his wife, “ you are under 
divorce previous to your marriage with me,” 
— divorce does not tako place, because he 
applies the divorce to a ])eriod wliich for- 
bids it, the same as if he were to say, “ you 
are under divorce in my infancy,” or “in 
my sTei'p.” 

If a man say to his wife, “ you are under 
divorce upon my not divorcing you,” or 
“ when I do not divorce you,” and then re- 
main silent, divorce takes place, because he 
has hero applied it to a time which appears 
the moment he ceases to speak. — But, if he 
were to say, “ you arc under divorce if I do 
%iot divorce you,” divorce does not take 
place until near the period of his decease, 
because here the condition does not become 
established until life he despaired of. 

If a man say to his wife “you are 
divorced, whilst I do not divorce you, you 
are divorced,” t she becomes divorced on 
account of tlie last repudiation, to wit, “ you 
are divorced.”— This is where the last words 
ol the sentence are uninterruptedly connected 
with the first part ot it, and proceeds upon a 
iav(^urable construction, for analogy would 
that the first divorce takes place also 
(to wit, “you are divorced whilst I do not 
divorce you”), and thus both divorces would 
take place, provided the woman be enjoyed ; 
and sudi is the opinion of Zifier; but tho 
icason lor the nioro favourable construction 
here, IS that it is the intention of the vower 
to tumi his vow, in such a manner that he 
may not be forsworn, which is impossible in 
tJie present ease, unless that portion of time 
whieii may enable him to pronounce the 
divorce be excepted from his speech, “you 
are divorced whilst I do not divorce you*” 
and being thus excepted, divorce takes place 
on account of the words which follow. Cases 


* The reasonmg here turns solely upon 
ceitain idiornatical peculiarities in the con- 
struction Ol the Arabic language, in which 
the pret('rite is frequently adopted, by the * 
law, in a creative sense. (See Book II 
Chap. I.) # ■’ 

t This is ono of the forms under which 
niiyo.g;o by vow is conceived. 
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correspondent to this occur in the Book of 

Eiman. 

If a man say to a strange woman, “you 
are under divorce the day upon which I 
marry you,’' and he afterwards marry her in 
the night, she is divorced ; because by day 
is sometimes meant the daytime, and this 
sense alone it bears where it relates to a 
matter of continuance (such as fasting, for 
instance) , and sometimes it is meant to ex- 
press time in general, wliich sense it bears 
where it relates to a transient or momentary 
transaction, and of this nature is the act of 
divorce ; and consequently by the word day, 
in the nresent ease, is to be understood time 
generally, applying equally to day and night 
))oth.— liut if the husband were to say that 
by day he meant the daytime, and not time 
generally, his declaration is admitted with 
the Kazee, as he may be allowed to have in- 
tended that construction which is applicable 
to the word day, since, according to custom, 
day applies to the daylight, and night to 
darkness. 

Section. 

If a husband say to his wife, “ I am 
divorced from you,” by this nothing is estab- 
lished, although divorce be the intention : 
but if he were to say, “lam separated from 
you,’’ or “ I am prohibited to you,” intend- 
ing divorce, she becomes divorced.— Shafei 
holds that divorce takes place in tlio former 
instance also, where such is the intention, 
because the matrimonial right of possession 
is equally participated by the husband and 
the wife, insomuch that the latter is entitled 
to demand coition of the former, and the 
former to d(miand admission to coition from 
the latter, and the legality of the carnal (ui- 
joynumt also appertains equally to both ; 
and divorce being used for the purpose of 
dissolving the ri,i>ht, and the legality, the 
application of it to the husband liolds good, 
as well as to the wife, and coiisequo’ntly 
divorce takes place Tinder the iirst of the 
above forms, as well as under the second or 
third. — The argument of our doctors is that 
divorce is used for tlie removal of restraint, 
and this is found in the woman, but not in 
tlie man (whence it is that a married woman 
cannot go out of the house) : and admitting 
tliat divorce were used for the purpose of 
dissolving the matrimonial right of posses- 
sion (as advanced by JShafei), it may be re- 
plied that the husband is th(‘ possessor of 
the wife and the wife possessed of the hus- 
band (whence the woman is called the mar- 
ried, and the man tlu' niarrier), and conse- 
quently possession applies to the woman : 
contrary to separation or prohibition, the 
first of these being a total dissolution of 
connexion, and the second bf legality, b^th 
of which equally appertain to (!ach of the 
parties ; and hence the application of them 
to either is equally forcible, whereas that of 
divorce is of nfj force except when applied 
to the wife. 

If a man say 'to his wife, “you are, 


divorced once or not,” divorce does not take 
place. The compiler of the Hedaya observes 
that the same is said in the Jama-Sagheer ; 
nor is any difference* of opinion reciirded 
there. This is what is said by Haneefa, and 
in one place by Aboo Yoosaf. According to 
Mohammed (with whom Aboo Yoosaf in 
another place coincides) a single divorce re- 
versible takes place ; and in the book of 
divorce in the Mabsoot it is recorded that, 
where the husband says to hie wife, “ you 
are divorced once or nothing,” a single 
divorce reversible takes place, according to 
Mohammed : now between this and the pre- 
ceding form there is no sort of difference, 
and consequently, if the case cited i^ the 
Jama-Sagheer be the opinion of all 'tEe doc- 
tors, it follows that there are two opinions 
recorded from Mohammed upon this point. 
— The argument of the latter is that the 
number is rendered dubious on account of 
the particle of doubt “or” intervening 
between the word “once’’ and the negative 
“not,” wherefore regard to the former drops, 
and his words remain, “ you are divorced 
contrary to a case where he says, “ you are 
divorced or not,” in which instance divorce 
does not take place, since in this last case 
the doubt exists with respect to divorce it- 
self. — The arguments of Haneefa are drawn 
from the Arabic idiom. 

If a man say to his wife, “ yon are divorced 
after my death,” or “ after your death ; ” no 
coiis(*queuce whatever cnkics from tliis 
expression, Ix'cause, in the first instance, ho 
has applied the divorce to a time which for- 
bids it, sine(‘ a husband is not competent to 
the execution of divorce after death; and, 
in tlu; second, the woman no longer remains 
a fit subject of it; and both these circum- 
stances are essential to a legal divorce. 

Sepnrntion takes place upon either parti/ 
heeonting possessed of the other as a slave. — 
Jf a husband become the proprietor of his 
Avife [as a slave] either Avlfolly or in part, or 
a wile the proprietor of her husband, sepa- 
ration takes jilaeo between them, possession 
by bondage and possession matrimony 
being irreconcilable in the latter instance, 
because, if separation were not to take place, 
it Avouhl follow that the Avife is at once the 
possessor and the possessed (she falling 
under the lattia* diiseription by virtue of 
marriage) ; — and, in the former instance, 
because possession by matrimony is estab- 
lished of necessit}", and when the husband 
becomes actual possessor of his wife’s per- 
son, this necessity ceases, and consequently 
possession by matrimony also. 

Or upon a hushand purehasing his wife. 
— If a man purchase his own wife [as a 
slave], and afterAvards divorce her, divorce 
does uot take place, because without the con- 
tinuance of marriage it cannot exist, and in 
the present case the marriage lias ceased in 
every sbi^ie whatever, since it does not con- 
tinue even with respect to Edit ; and in the 
same planner, when a wife becomes possessor 
of her husband, either wholly or in part, if 
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tRe latter were to divorce her, his divorce does 
not take effect, because in this case also the 
roarriage has ceased, for the reasons before 
assigned. — Mohammed says that in the latter 
case divorce holds good, because the woman 
is enjoined an Edit, and hence the marriage 
continues in one shape : contrary to a case 
where the husband purchases liis wife, for 
then the marriage totally ceases, bi'causc she 
is not under any Obligation of Edit with 
respect to Iftr husband, who is now her pro- 
prietor, and has a right to continue carnal 
cohabitation with her in that capacity. 


Tf a~man marry the female slave 

“TThofFicT, and say to her, “you are divorced 
twice upon the manumission of your owner,” 
and her owner afterwards emancipate her, 
the divor(*e takes place ; but it is still in tlui 
husband’s powc'r to reverse it, becausi; he 
has suspericled the divorce upon the manu- 
mission of the master, and that is the con- 
dition of it (as a condition is*a thing not 
existing at present, but the occurnmcc of 
which is probable, and in this case actually 
takes place on manumission, wherefore that 
is the condition, and divorc<' is suspended 
upon it) ; and divorce taking place alter the 
occurrenet' of the condition, it follows that 
it takes place upon her as a free woman, and 
Inmce she is not, by two divorces, reiiclerec^ 
prohibited* by a rigorous prohibition. 

If tb(! person in (iuesti<»n W('re to say to 
the femahi slave, his wife, “when to-morrow 
arrives you are under two divorc(is,” and 
her owner were to say, “when to-morrow 
arrives you are free,” in this case it is not 
lawful for th(' husband to marry her again, 
until such time as she lias biicn married to 
•another man, and repudiated by him, and 
her Edit (which is three terms of lier courses) 
has elapsed. — ^ffhis is the doctrine of the two 
Elders. — iSlohanimed says that the liusband 
is at liberty to rev(!rse the divorce, since the 
execution of the divorce is connected with 
the mastm-^ manumission, because the hus- 
band lias suspemh'd his repudiation upon 
the same circumstance' on which the mastm* 
has suspended his manumission ; hence tin; 
repudiation is (as it were) associated with 
the emancipation ; and fn*edom bc'ing also 
associated with the emancipation, it follows 
that the execution of divorce is, of course, 
associated with freedom, and the divorce 
takes place upon the slave after freedom 
(whence it is that the Eciit of the woman 
here treated of is lived at three terms of her 
courses, whereas if she were a slave, Ikt 
E dit would be two ternis only), and such 
b(‘ing the case, reversal is approved, in this, 
as well as in the preceding, example. The 

* Three divoriais being the utmost num- 
ber to a free woman, and two Jo a slave, it 
follows that if two divorces take place upon 
a woman as a slave, she becomes irreversibly 
divorced. (See Chap. J .) * 


argument of the two Elders is that the hus- 
band has suspended divorce on the same cir- 
cumstance upon which the master has sus- 
pended freedom ; and as that takes place 
upon the woman whilst she is yet a slave, so 
does divorce likewise ; now the slave becomes 
forbidden [in marriage to her husband], in 
consequence of two divorces, by the rigorous 
prohibition, wherefore reversal is not ap- 
proved ; nor does it become lawful to him to 
marry her till such time as she shall have 
been possessed by another husband ; but this 
reason does not apply to the Edit, since that 
in a matter of caution, which is evident from 
lixiiig its duration to three terms of the 
courses, s(» that the complete fulfilment of it 
may Ix' indubitable : and with respect to 
what Mohammed says, that, “as repudiation 
is connected with I'reedom, divorce takes 
place aft(T freedom,” it is of no weight, be- 
cause, if freedom he connected with manu- 
mission, on account of the one being the 
cause of the other, and if the repudiation 
and manumission bo associated together in 
suck a maniH'r that repudiation and freedom 
must take plae(^ at the same time, we reply 
that divorce is also associated with repudia- 
tion, on account of the latter being the cause 
of the formeu* ; wlicnce it follows, that free- 
dom is associated with divorce, and not that 
divorce takes place subsequent to freedom. 

Section. 

and 

it. 

ivii'h thii fingers.—lY a man 

say'^to bis wife, “ you are under divorce 
1 thus,” holding up his thumb and fore and 
j middle linger, tliree divorces tak(^ place, bo- 
I cause from the holding up of the fingers 
number is customarily understood, where 
the sign is associated with a relative to 
number; and the word “thus” is of this 
kind ; and the lingers held up are three in 
number ; whence three divorces are to he 
understood : — and if the sign he given with 
one finger, a single divorce takes place ; if 
with two lingers, two divorces. — It is to be 
observed that the sign is to be understood 
from the fingers which are extended, and 
not from those which arc clenched. Some 
of our modern doctors, however, say that, if 
it be made with the back of the fingers, it is 
understood from those which are clenched. 
—And if the divorcer were to say, “ I have 
given the signal with the two clenched 
fingers,” whilst at the same time he had 
actually given it with the extended fingers, 
his declaration is credited with God, but not 
with the Kazee ; and so also where lie says, 
“ 1 have intended the signal by the palm of 
^myhand, am^not by the lingers insomuch 
that two divorces take place in the first in- 
stance, and one in the last, in a religious 
view ; because signs are made with the slflit# 
fingers, or the palm of the hand, as well as 
with the extended fiiigers,*and hence he may 
be allowed to have intended to express the 
• • 6 
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number of divorce by si^ns capable of that 
construction : but it contradicts appearances. 

mlc&sAi he^jQS^j^ressed with a rela~ 
in the case now under 
consideration, if the word “thus” be omit- 
ted, and the sig^n be made with the thumb 
and fore and middle finp^er, yet one divorce 
only takes place, because the siprn is not 
associated with the relative, and hence the 
words only remain, to wit,“ you are divorced” 
from which one divor(‘e only results. 

jD(^;orr<? jyronounced with an expression oj^ 
vehemence IS irreversihlc in its effect. a 
man pive to the divorce which he is pro- 
nouncing’ a d('Scription of particular vehe- 
mence or amplitlcation, as if he were to say, 
“ you are divorced irreversibly,” or “ you 
are divorc(‘d to a certainty,” an irreversible 
divorce takes place, whether the wife whom 
ho so addresses may have b(‘en enjoyed or 
not, '*-Shafei says that the divorce is rever- 
sible where she has been enjoyed, because 
reversal during Edit, after divorce from a 
wife already enjoyed, is sanctioned by tire 
precepts of the law, and bringing it under 
the description of irreversibility is contrary 
to them; thus a husband is not at liberty to 
pronounce, uyron anuneiijoyed wife, a divorce 
irreversible; the word “ irreversibly,” there- 
fore, is nugatory on this occasion, as much 
as if he were to say, “ you are divorced, with 
-his condition, that no right of reversal re- 
mains to mo.” The argument of our doctors 
on this point is, that the man has pronounced 
the divorce undc'r a descadplion which it is 
capable of b('aring, because divorce takes 
place irreversibly upon a wife unimjoyed (and 
also upon any other, at the expiration of the 
Edit); and such being the cast', the divorce 
takes place in this case irreversibly upon an 
enjoyed wife, the same as upon one unen joyed, 
the husband having, by his description, 
specitied a circumstance which is really 
applicable to divorce. And with respect to the 
case of rovt'rsal being nu'ntioned as an adth- 
tional condition (as cited by Bhafei in suu- 
ort of his doctrine), it is not admittt'd ; 
ecaiise there also a divorce irreversible takes 
place, where it is pronounced either without 
intention, or with the intention of two di- 
vorces ; but where three di^'orces are in- 
tended, that number must take place, as 
irreversibility bears the construction of three 
divorces. 

Ie a man say to his wife, ‘ ‘ you are divorced 
irreversibly,” or “ you are divorced to a 
certainty,” and intend by his words “ you 
are divorced,” to express one divorce, and by 
the additional words “ irreversibly,” or “to 
a certainty,” another divorce, two divorces 
irreversible take place, as these expressions 
are of themselves capable of effecting divorce. 

Ip a husband say to his wide, “ you arqj 
under a most enormous divorce,” a divorce 
ir^^eversible takes place, because divorce is 
«thus described only with a view to its effect 
in the immediate d^issolution of the marriage, 
and hence the description of it by enormity 
is the same as by irreversibility. And it is 


the same if he were to say, “ a most base 
divorce,” or “ the worst kind of divorce 
and so also if ho were to say, “ a diabolical 
divorce, or “ an irregular divorce ;” because 
reversible divorce is restricted to those of the 
regular description [or Talak-al-Sonna], and 
consequently all others are of an irreversible 
nature. — It is recorded as an opinion of Aboo 
Yoosaf, that, w^here the husband says, “ an 
irregular divorce,” a divorce irreversible 
does not follow, unless such be tire intention, 
because irregularity [Biddat] in divorce is of 
twm kinds,— one originating in the circum- 
stance under wdiich divorce is executed (as 
where it is pronounced upon the wife during 
her courses), — the other, in the nature of the 
sentence (as where the husband pronou'hccs 
the div^orce irreversible in direct terms), and 
hence it is indispensably requisite that the 
intention be regarded. It is also recorded 
as an opinion of Mohammed, that from the 
use of the descriptions irregular or diabo- 
lical, a divorce reversible takes place, as 
divorce may be thus described, not wuth any 
view to irreversibility, but merely to the irre- 
gularity of the circumstances under which 
it is pronounced (as where it is pronounced 
upon the woman during her courses), and 
hence the divorce is not irreversible, unless 
such b(* the intention. 

If a man say to his wdfe, “ you are under a 
divorce like a mountain,” a divorce irrever- 
sible takes place, according to Ilaneefa and 
Mohammed. — Aboo Yoosaf holds that the 
divorce is reversible, because a mountain is 
a single thing, and lu'uce the comparison 
of divorce with a mountain gives the former 
a description of unity. The argument of 
the other two sage s is, that simile, in divorce, 
is alwiys used in an amplifying sc'nse ; and 
amplilication implic'S irreversibility; whence 
a divorce irroversilile is the elfect. 

If a man say to his wife, “ you are under 
a most v( liement divorce,” ^or “ you are 
divorced like a thousand,” of’ “ a houseful,” 
one divorce irreversible takes place, unless his 
intention be three divorces, in which case 
three take place accordingly, hhc divorce 
is irreversible from the first of these forms, 
because it is there mentioned under a de- 
scription of vehemence, which occasions irre- 
versibility,^ as applying something in its 
nature decisive, and incapable of recall, — 
whereas, divorce reversible is capable of re- 
call, and therefore the description of vehe- 
ment does not apply to it; and it is irre- 
versible from the second form, because this 
simile sometimes expresses force, and some- 
times number (as it is said, for instance, that 
such a man is like a thousand, by which it 
is to be understood that he is possessed of 
uncommon strength), and hence the inten- 
tion applies with equal propriety to either 
sense ; and where no intention exists, the 
least extensive meaning of the two is adopted, 
to wit, one, divorce irreversible; and from 
the third form, because a house may be filled 
either by the magnitude of its contents, or 
b^ the number, and hence the intention ap- 
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pTies with equal propriety to either circum- 
stance ; and where no intention exists the 
leas^ extensive sense is adopted, as above. ^ 
Div orce^ U 'h'n 3}rQ)±punced^ icUh. a. uiTiiilc^ 
ts aJiFaj/s trrerersihlc. — It is a rule, wnth 
IT dneela, thal whenevi-r divorce is thus 

S ronoimced with a simile, it jiroduces a 
ivorce irreversible, whatever the thin" 
may be with whiijji it is compared* and 
whether the magnitude of that thini? be 
mentioned *or not ; it ha\inf!C been before 
remarked that simile in divorce is always 
used in an amphi'yin" sense; and ampliliea- 
tion iin])lies iireM'rsihilit y.— Aln)o Yoosaf, 
on the otlier hand, liolds, that it the map:ni- 
tud^f the suhji'ct of simile be mentioiu'd, 
the divorce is irrev(‘rsible, hut not otliervvise, 
wliatever that may be, because a simile may 
sometimes be introduced merely to express 
unity; wherefore indeiiniti* eunqiarison is 
not to betaken in an am])liryiiyir sense ; but 
when? tlie ma^mitude is mentioned, tliat un- 
doubtedly is to be eonstrind am])lifieation ; 
and hence irrc'versihility is e§tablish('d. — 
A^uiin, Ziffer maintains that if tlu' subject 
of simile be of such a nature as eonvi'ys an 
idea of majrnitude, the di^oree is irrever- 
sible, but oth('rwis(' not. Some commenta- 
tors alle"0 that iMoliammed eoincidi's with 
Haneel'a on this])oiiit ; others, that he aprna'S 
with Aboo "^hiosaf. Tlu^ nature of tliese 
diversities of opinion is exerri]>litied in a 
eas(' wln re a man says to lus wife, “ you are* 
under a divorce like a nee(lh'’s eye," or “like 
th(] size of a nc'edle’s eye," or “ like a moun- 
tain," or “like the size of a mountain;" 
for undtT the first of these forms the divorce 
is held to be irreversible' by Ilaneefa alone; 
under the second it is so witli Ilaneefa and 
Aboo Yoosaf, and not with Zitfer ; and under 
the third it is so with Ilaneefa andZiifer, and 
not with Aboo Yoosaf; but under the fourth 
Ibrm it isirreversibh' with them all. 

If a man say^o his wile, “ you are repu- 
diated by a heavy divorce," or “ by a broad," 
or “ by a Ions’ divorce,” one divorce irrever- 
sible takes ^dace: becausi' a tiling of which 
the re'jiaratiou is impracticable is called 
htaivy, and an irreversible divorce is of this 
kind, inasmuch as the reparation of it is 
difficult ; and with respect to those things of 
which the reparation is difficult, it is com- 
mon to sav, “ they are long and broad"— Jt 
IS recorded from Aboo Yoosaf that the divorci; 
thus occasioned is reversible, because the 
descriptions of difficulty, length, or breadth, 
do not apply to divorce, auu arc therefore 
nugatory. And if the man hliould, by any of 
these sentences, intend three divorces, it is 
approved, because separation is divided into 
two kinds, the light and heavy, so that when 
the heavy (which is three divorces) is parti- 
cularly specified, it is held to be efficient. 

Sect>oii. 

Of Dii'orce hefore Cphahiigtioit*-^ ■ — 
Three divorces take nldce upon an unen- 

* Divorce pronounced upon a wofnan be- 
fore cohabitation is in all cases complete anti 


joyed wife when they are jpronoun^ 
they are j r 

separately . — ^hen a man divorces^ 
li*^ore cohabitation, bj^ saying to her, 
are divorced thrice,’ three divorces i.uAe 
place upon her, because he has here given 
tliree collectively ; but if he pronounce the 
three separately, saying, “ you are divorced, 
-divorced,— -divorced," one divorce irrever- 
sible takes place from the first, but nothing 
from the second or third, because each repe- 
tition of the word “divorced" is a separate 
exi'cution of divorce; and the first of theni 
liaving already rendered the woman deci- 
.sivi'ly and irreversibly divorced, it follows 
that the second and third cannot take efiect 
u])on h('r. And it is the same where he says, 
“you are divorced oni'e and again’’ (where 
a single divorce takes place), because the 
waunan becomes com]>h'tely divorced by the 
first part of the si'iitence. 

If a man say to his unenjoyed wife, “ you 
are divorced once," and the woman should 
happen to die bt'iore the word “once" be 
proflouTiced, in this ease divorce does not 
take ])la(H', because he has here associated 
the number with the divorce, vvdiich conse- 
(}uently ought to take jdace accordingly; but 
the woman dying before the number is men- 
tioni'd, no sulijei't of divorce rt'raains at the 
lime when it should take iilacc, and hence 
tln^ cx(*(uition of it is null ; and so also, 
where he- says, “you are divorced twice" 
or “thrice." 

If a man say to his unenjoyed wife, “ you 
ar(' di\orc('d once before oiuic," or “once, 
and, alter that, again," a single divorce 
lakes ])hice ; but if he were to say, “you arc 
divorei'd once, and previous theieto once," 
two divorces take place ; and so also if he 
wi'ie to say, “you arc divmrci'd once after 
once." The proofs are alk drawn, in this 
ease, from the Arabic idiom. And if the 
nn^n say, “you are divorced once with 
once," or “ once along with once,’’ two di- 
vorce's take place, because of the associating 
particle ic'dh, wliich makes the senterice 
appi'ar as of tw(' divorces collectively. Aboo 
\oosaf says that, under the second form, 
one divorce oidy takes place : his proof is 
drawn iVom the Arabic idiom. Tn all these 
in.stanoes it is to be rc'raarked, that two di- 
vorces would take place upon an enjoyed wife. 

If a man say to his unenjoyed wife, “ if 
you enter the house you arc divorced once 
and again,” and she afterwards enter the 
house, a single divorce only takes place upon 
her, according to Hanecfa. The two dis- 
ciples say that two divorces take place. But 
if he were to say, “ you are divorced once 
and again, if you enter the house," and she 
afterwards enttr it, two divorces take place 
iffion her, aedbrding to all. And if he de- 
clare the same sentence, with a variation in 
the construction of it, thus, “ you are di- 

irreversible. An attentioif to this rule is 
necessary to the understanding of several 
ca^s m this section. ® 
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vorced once, — and again if you enter the 
house/' Koorokhee has said that here also 
there is a difference of opinion, one divorce 
only taking place with Haneefa, and two 
witn the two disciples. Aboo Lays, however, 
observes that here one divorce only takes 
place, according to all the doctors, as under 
this construction the last member ol the sen- 
tence is utterly distinct and separate Irom 
the first, and this is approved. 

divonx.—'Vm second kind of 
divorce, namely Talak-Kinayat, or divorce 
by implicaticm, is where a man repudiates 
his wife (not in express terms), but by the 
mention of sometliing from which divorce 
is understood ; and divorce docs not take 
place from this but by intention or circum- 
stantial proof, because the implication is 
not used to express divorce alon(',_ since it 
may mean divorce, and also something else, 
and hence intention or circumstantial proof 
are requisite to determine the construction 
in which it is to be token. 

In implied divorca are three forms winch 
effeci a revemlhle divorce, — Thk compiler of 
theHedaya observes that implication is of two 
kinds. The Ftiist is that from which a single 
divorce reversible takes place ; and this con- 
sists of three forms oi‘ words, to wit, — 
— “ Count ! “ Se('k the puritication of your 

womb “ You arci single !’' — oftlu' Fiiisr, 
because to count means ('numeration, and 
hence the word “count!" bears two eon-* 
structions, one, “count! (the courses that 
are incumbent upon you);” and the other, 
“count ! (tlu* bh'ssings of Almighty Cod) 
and if the speaku'r intend the former mean- 
ing, divorce; is the ascc'itained construction 
of the word, in virtiu' of su(;h his intention ; 
and liere the divorce takes ]dace, of lU'ces- 
sity, from his having desired her to count 
her courses, which order is of no force ('xce]>t 
where he has divorced her, because pn'vious 
to the divorce, the counting of lu'r courses 
was not incumbent upon her, and hence ir is 
the same as if he had said, “ you an- di- 
vorced, and count !" And as this necessity 
is sutficimitly answered by a r(;versible di- 
vorce, a reversibh; div(jrce accordingly takes 
4)laee, And of the Second, because “seek 
the purification of your womb ! ” may either 
mean, “ see that your womb be free from 
progeny, in order to your getting another 
husband” (since this expressly applies to 
the same thing as is designed by the pre- 
ceding word “count,” and therefore may, 
in the present case, stand instead of it), or 
it may mean, “see that your womb be free 
from progeny, in order that I may divorce 
you;” and where the husband intends the 
former meaning, a divorce revci’siblc takes 
place, the same as in the preceding case. 
And of the TiiiiiD, beeause “^u are single (” 
may either mean, “ you are repudiated by a 
cingle divorce” (and where such is the in- 
tention, a single divorce reversible takes 
place, as by tiiis ibrin such a divorce is 
effected), or it may mean, “you are single 
(having no other al(yng with you) or “^ou 


I are single (among women, in beauty, and 
I so forth”). Thus, these words bearing a 
variety of ccinstructions, intention is essen- 
tially requisite to their effect ; and it is to 
be observed that those forms occasion no more 
than a single divorce, because such forms 
amount to “you are divorced;” and as 
where the words “you are divorced” are 
expressly mentioned, no more than a single 
divorce takes place, so also, in this case, a 
single divorce only takes place a fortiori, 
because mere implication is weaker in its 
effect than the express mention of anything. * 
hiemntecn which effect an irrercrsihlc di- 
rorcif—Km) from ail other implications of 
divorce besides those three, where divorce 
is the husband’s intention, a single comphde 
(or irr('versible) divorce takes place; or, if 
he intend three divorces, thrc'e (li\Drees take 
place ; or, if two, two (iivorci's ; and these 
ex])r(;ssions of implication of divorca; are as 
follow; — “You arc separated!” — “you arc 
cut off I ” - “ you arc prohibited ! ” — “ the 
reins arc thrown upon your own neck ! ” — 
“ be unit('d unto your people ! ” — “ you are 
devoid ! ” — “ 1 give you to your family ! ’’ — 
“ 1 set you loose! “ your business is in 
your own hands ! ” — “ you arc free ! ” — 
“veil yours(.'lf ! ” — “bo clean ! ”— “ go forth !” 
— “ go to !” — “ go ! ” — “ arise !“— “ seek for 
a mate ! ” — all wliicli expressions arc impli- 
cative of divorce, as each of them bears a 
construction ('itlun of divorce or otherwise ; 
sinc(' “you arc* separated ! ” may either mean 
“ you are seiiarated (from me in marriage”), 
or “ you are separated (from your family ”). 
In the same manner, “you are cut o'ff!’^ 
may (-itln'r mean “ you are cut off (from 
marriage”), or “you an' cut off (from your 
family and friends ”) ; and so also “ you arc 
prohibited!’' may either mean “you are 
prohibited (in marriage”), or “ )iu)u arc 
^ l)rohibit('d (to me as a (^.ompanion because of 
j your evil disposition ”). In same manner, 

I “ the reins are thiowi uyion your own ne(;k ! ” 
may either mean “you are at libc'rty to go 
where you please (as I have divorct'd you),” 
or “you may go (to visit your imrents,'’ and 
so lortli); and so also, “ be united unto your 
pe(>ple!” may either mean “return to your 
family (as I have divorced you,”) or (“as 
you are unfit for society on account of the 
badness of your disposition”). “You are 
devoid,” may, in the same manner, either 
mean “you are devoid (of marriage),” or 
“ you are devoid (of virtue and religion) ; and 
so also, I give you to your family !’’ may 
either mean, “ I return you to your family 
(as J have divorced you), or, “I return you 
to your family (on account of your evil 
disposition, in order that you may remain 
there ”); agreeably to the same mode of rea- 
soning, “J set you loose!” may either 
mean “I set you loose (from the restraint 


An observation is here introduced in the 
text, which, as it turns upon a point of 
pamm^atical criticism, is incapable of trans- 
lation, and is therefore necessarily omitted. 
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o*f marriafre, as having divorced you)/* or, 1 those which can be construed into assent 
“ 1 sot you loose (to go whore you please) | only ; — and, Thirply, those which may be 

so ^ so, “ your business is ill your own hands,** j construed either into assent, or into excla- 

mny either have respect to divorce, or to any ! matioiis ol contumely and reproach ; and, in 
other circumstance; and “ you are free ! , the first of these situations, divorce does not 

may either imply “you are‘ free (from the | take place from any of those expressions, but 
bond oi marriage),’* or, “you are free (as by intention; and if the husband declare 
not being a sla\'c);“ and so also, “vt‘il that he liad no such intention, his declara- 
3'ours( If ! ” ma v ei^er mean “vi il yourself tion is to be credited, liecause they all bear a 
(from me as I htive divorced 3am),’* or, “Aadl double construction, and hence the intention 
yoursilf (uiat 3mu 11103’ not bc' seen 113’ a is nec(‘ssnry to establish the efiect; and, in 
straijgei ) ; ’’ in tlie s:ime manner, “be ehaiii ! “ th(‘ second situation, divorce^ takes place in- 
ma3’ eitluT mean, “asei rtairi wlu tlier 3’our dependent ot the intention in a legal view, 
womb !)(' frei' I'rom seial, that you may be eii- and the declaration of the luisband is not to 
ahled to many with anotluT man,’* or, “ that be (*redi ted, where he has used expressions 
th(‘ii!('seeiit of a child begotti'ii upon you may hearing a eonstruclion of assent only; which 
bi'lviiow’n;” and so also, “go lortii!” 11013’’ are as iollow’ : — 
either mean, “go forth (as 1 have divorei'd “ licm are disen gagt'd !^ *’ 

you),’’ or, “ go forth (to\isityour parents);’’ “ You are separated ! ’* 

and, “go to!” — “ go arise ! ’* may “ You are cut otf! ” 

either signity, “go to (aud so forth) as I “ \ on an'^ prohibited ! ” 

hav(‘ di\oreed 5'ou,” or, “go to (and so “(’ouiit!* 

forth) and do iiot provoke me to divorce Your business is in your own hands! ” 

you;” so also, “ siH'k lor a jnate!” ma3^ Choose 

eitluT iiH'an, “ seik for a husband, as I luiv'e Tbf n ason of wliicb is, that the evident 

diAorei'd you,” or, “seek for a ])rop(T com- meaiiiug of the husband, in using tlumi in 

panion to\sit with you ; ” siue(‘, Iberefori', all r('])ly to a requisition of divorce, is divorce, 
those' ('X])ressi(ms" admit the construction as tlu'y do not hear a construction of denial ; 
either of divorce or olherwisc, the intention hut if, in this situation, the husband use any 
is essemtiul to the ir e tfeet. e.\(i( pt wheTc tlm of the'se ex])re.ssie)us whieli may be construed 
liushaud uses tlie ni in reqely to a re'ejuisitiem pially into denial or assent, divorce does 
of diveirce made hyhiswit’c, in which (gise ‘ / but by intenlioii ; and the 

the- K'aze'e' is to de’cree' a divorce, hut yet it declaration of the liushaud, wdth respect to 
does not ('Xist as a duoree he twee'U the lius- Ids intention is to be cre dited. The expres- 
baud aud (Jod, uiih'ss such w'ashis intentieen/' sioiis alluded to arc as follow : — 

'J'hk eompile'i' of the ]I('ela3'a ohse'rvi's tluit “ (h) ! ” 

Kadooi’e'e' has mtt made any distinetioii what- “ (lei up ! ” 

ever l)etwe'('U Ihese expre'ssious in divore*e' : “ Ve'il yourself ! ** 

on the' e'<)ntreir3’, lu' has said, “ iroin all tliose “ (u't out! ” aud so forth ; 

cx])i('ssie)us, wdieu use el in repl3Mo a reendsi- he'cause these wuerels nmy all he construed 

tioii of divorce', a divorce' take's ])laee', iiide'- iute) eU'uial of tlie re'quest : aud as the de'uial 

qx'udeut of llie iute iillou, in alegalvievv, hut of a re qiu'st is a eiroumstanee less fore-iblei 

hot in a re ligious \ iew’,” Avhe're'as it is imt so, than tlie' act of divorce, they are ratlu'r to bo 

this rule he iiiJ^^'oiifiueel to such e-xpressious take'U in the former sense ; but yet, as tlu'y 

as are- im a])ahle' of he iiig e'oiistrued into 11 al?!o be'itr a coustrue.liem of assent, they oeca- 

deuial ot the reejiiisitieui of divore'e'. sioii diveiree, where suedi is the intention. 

I’j' IS to l)^' ohs( rved as a rub', tliat there are Tliose expressions maybe construed into a 
tbre'e- possible- situations in Avliii'li tlie iie-rson de'iiial ed the reqiu'sT, on account tliat, “(lo!*’ 
making use of lliese e'X])re'Ssie)us may stand ; 11103^ mean, “quit thus spe-akiug ; ” and, in 
hiJisr, a general situation, tiiat is, Avhe-re he like- manne'r, “(let up!” may mean, “ Iki 
is neither sA\ayed hy anger, nor b3’ any re- g’oue ! aud do not bdk tlius;” and the same 
quisitioii of di\oree, lent acts froiii an uii- of ‘C’eil 3ajurse]f!” as a direedion to put 
biassed x’olitiou ; Si.c'oxjmv, where eiivore.e is on the veil sometimes implies an order to go 
the suhjrct oi diseourse at the lime of sjieak- awa3’ ; where.fore it may imply on tliis occa- 
iiig (as, for iuslam-e, where it is deiiiaiiehel sion, “go awa3^, and le-avc oft' speaking in 
of him hy his A\ife') ; Thirdly, where lie is this inanm'r , ” and the same also of. “get 
iindi'r the inqmlse of aiigd-. The expres- out!” — hut, in the third situation, divorce 
siotis of iniYdicatlonare also (»'. three kinds : — does not take pluce without the intention of 
hiRsT, those which equally bear a construe- the sp( aker, from the use of any expression 
tion either of denial or assent , — S ecoxhly, of implication, except such as may bc equally 

^ constriu'd into assent, and into exclamations 

* That is to say, although divorce take of contumely and reproach ; and those are 
place ill point of law from the j udicial decree, ll^ie threi' foilifvving : — 

3mt in foro conseientia the man must con- “Count!” 

tinue to hold himself married, insomuch that “ Choose ! ’’ ^ ^ 

lie cannot, without sin, marry *iuther wo- “ Y(»ur business is in your own hands ! ’*/ • 

man, in lieu of lier Avho is thus divorced, from all of which, when n|ed in anger, di- 
d'his is the distinction bt'twoen law ^nd reli- voice lakes jilace in point of law, indepen- 
gion in divorce throughout. • dent of intention ; and^he declaration of the 
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husband, denying such intention, is not to to be completely effected on the instant, 
be credited, because the circumstance of admitting a continuance of connexion with 
anger proves the intention to be divorce. — It the subject ; and it is indispensably neces- 
is recorded from AbooYoosaf that if tlio hus- sary that this last species of irreversible 
band were, in anger, to say, “1 have no separation be also countenanced by the law, 
property in you ! " or, “I liave no control in order that the door of reparation may not 
over you ! ” or, “ I give you your own wajM” be closed against the husband if he should 
or, “ J have separated from 5^)11 ! " or “join repent (that is to say, that it may remain in 
yourself to your peoph' ! ” Jlis declaration his power again to marry his wife, without 
IS credited, even whf re lie denic^s having in- her being previously married to another) ; 
tended divorce, because tlioso expressions and also, in order that the woman’s delicacy 
may all be construed into exclamations of may be preserved from the effect of a divorce, 
eontumely or re])ro:icli, as well as of divorce ; by the man taking her back without the 
as his words, “ 1 have no property in you ! “ intervention of marriage with another ; and 
may moan, “because! you are so base that such Ixdng the case, divorce irreversible 
you are incapable of being considered as a ensues from those ex]:)ressions. In rep]^ to 
property:” and, in the same maimer, liis the assertion of Shafei, we observe that those 
words, “I have no control over you ! “ may expressions are not positively implications, 
im'Mii, “because of the Avickednesa and stub- since each of them may be used in ‘its own 
boriinoss of your disposition;’’ and so also, literal sense; — and as to Avhat he further 
“I give you your own way!” may mean, alleges, that “ the intention is a condition of 
“ because I cannot direct you ; ” and, in lik tlicir etleet” (thence inferring that they are 
manner, “ I have se])arated from you !” niav undoubtedly implications of divorce), the 
mean, “ because of youi vicious disposition. ’ inference is not admitted, because the inten- 
WiiAT lias just been stated, viz., that tioii is made a condition for the purpose of 
“ where the husband says, you are separated ! ascertaining one ot two species of separation, 
or, you are cut otf! divorce irreversible takes and it is thus made a condition for the 
place,’’ is the opinion of our doctors. — Shatei purpose of ascertaining one of two sorts of 
lias said that tin* divorce oeeasioned by tli(‘se a separation, which is a separation^ from 
words is reversible, liocausi! the reason why marriage, and not for the purpose of divorce 
those expressions occasion divorco is, tliat taking ])lacc : with respect to what bhafei 
they i^ro im])lieutioiis of di vorc(‘ ; whence it further advances, that “the divorce occa- 
is that the intcaitioii is a eonditiou ot their ‘ led by any of those expressions is incom- 
effeot, and also, that the divorce oecasioiK d plcte in point of niimlx'r” (thence inferring 
by tlicni is coinphitt! in part of iiun\b('r, the ' that they are implications of divorce;), we 
same as in an c\])rcss divorce, wlu'ia' the reply that the paucity of the number of 
husband is authorized to pronounce throe divorce's is not on aec,e)unt of those expres- 
(Uvorees, and having given e)ne', liis aiitho- sioiis he'ing implications of divorce, hut 
rity reunains with respect te» two othe'r;— he'cause; dive)teo is established on account of 
and also, that if he inte'iiel thre'e divore^es, the eoniie'xion of marriage hecoining dis~ 
throe take ])Iaco aeeorelinglv ; and such be'iiig sedveel ; that is to say, on account of those 
the case, reve rsal is iawtul here in the same expre'ssie)ns the tie is dissolved, and dive)ree 
inanneT as in an e-xpre-ss divemie, the tln'iig signilios the dissolution of a lie, wlu'refeire 
which is ini])liecl. 'riu' argument of e)ur divorce is iie'cessarily eestablh’is'cel ; the infe- 
docte)rs on this point is, that llio act of iric- ri'iice*, tberel’ore, is tliat the taking place of 
versiblc divorce has proceeeh'el hi this ('ase diNorce, is involveel ; but not that the aforc- 
from a compe'tent person, and is exercise d said e'xprcssioiis are implications nf divorce : 
upon a ht subject e)l it, according to the —anel ivith rcspe'ct to what ho furthe'r says, 
power by Iuav establislicel over the Avite, that “ if the husbanei intend three divorces 
whie-h enables her husband to put her away from the use of any of those expressions, 
in such a manner as that she shall he dici- three take place accordingly ” (inferring that 
sively and irre'Aa'rsibly separate d from liiin ; they arc* implications of divorce), wc reply 
and here the' husbanei is eompe'tynt to the act that the intention of three diAmrees from 
ot iiTcversiblo divorce, as being id sound tlie)se expressions is approved only as three 
mind and mature age ; and tlie Avifei is a lit diAmrees is one species of separation (for 
subject of it, as being laAAdully liable to separation is of tAVO species, — the mild anel 
irreversible divorce belorc coliabitation (and the rigorous*), and, Avliere there is no inten- 
also after it whore he'r husband prououncc's 

it for a compensation) ; and this power, like * By the mild separation is meant that 
many others, is instituted by the laAV A\ith a species of complete divorce which admits of 
view to the couAcnicnce of the individual, the husband rc-marrying his repudiated wife 
Avliich souK'tiiucs lequires a decisive sepa- Avithout the necessity of her intermediate 
ration to be effected sloAvly aciil deliberately marriage with another. By the rigorous 
(as in divorco reversible), Avhereas, at other separation is meant that sort of complete 
times, it requires that .such a separation divorce Avliich does not admit of the man 
i should take place on the instant, without re-marryiiifi his repudiated Avife until she 
any continuancemt connexion with the sub- shall have been married to, enjoyed, and 
jectot It (as in the triple form of divorce), repudiated by another man. They have 
and at other times lt^Jj,lso requires separation bgen already fully explained. 

4 , 
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ti(fh, the least forcible is established. It is 
to be observed that an intention of two 
divorces is not apjwoved with oiir doctors: 
contrary to the opinion of Zider: but this 
has already been treated of. 

If a man say to his wife, “ count ! — count ! 
— count ! ” and alter wards declare that by 
the first of tlu'se words ho meant divorce, 
and by tlie others the repetition of the 
woman’s courses [recfiiisite to its completion] 
his deelaratitm is credited in point of law, as 
he appears to have intended these last words 
in their true sense, it ht inj^ customary for 
a husband, where he divorces his wife, to 
desin* her to count the courses lU'Cessary to 
the ^omidetion of her Edit ; and hence 
appifi-ent ein'umstaiiees Ix'ur e\ idence to his 
inleiitiun : but if lu' wer*' to ooutess that in 
these last words lie had no jairtieular inten- 
tion, three divorces take place, ^ beiaiuse, 
from Ills intending- divorce by tlie tirstword, 
it tollows that he repiaitc'd it a siaamd and 
third time, in a sitmition where divorce; is 
the subject of diseoursi', and this situation 
Droves Ids intention in these rc^petitioiis to 
be divorei' also ; Avlierid’orc', it lie Avc-ro to 
deny this iiiti iitioii, yet lu' is ii(»t credited, 
cirministanees Ixairing- I'vidi'iiee a.gaiu'-t him : 
contrary to whiu’e he di i-lart's that he had no 
intention of divorei' in any of the three 
wonls, for tlu're divorce does nut take; ])laco 
at all, bf'caiise eireumstances elo not tend to | 
dispro^e his declaration ; aud eanitrary, also, 
to where lie declares divorei' to lie liis inlen- 
tioii 111 till' third word, but not in either of 
the two ])reC('(Un^, in which case no more 
than one di\ ovee t/akes place, hecaiise, as he 
does not put the const ruction of divorce upon 
the two preeedin.g woriU, it does not ap])ear i 
that divorce was the subject of elise-ourse at 1 
the period of his spe-aking- the last, it ' | 
U) hi; observeel that the eleelaration of the 
speaker in denial of his intention is not to 
be credited, >mless it bo giv(;ri n])oii oath, 
boeause hi; rehifcs what, having- passed solely 
in his on II mind, (;annot hi; known to any 
other person. — and hence he is the Aniecn, 
or inquisitoi , witli respect to the intelligence 
he gives ; and the declaration of an inquisitor 
is credited ution oath. 


CIIAPTEll III. 

OF J2Et.JG0AT.ipx OF nrvoiiOE. 
Definition ofi the phrase ~T\y\\f:ez al 
TalaV, or delegation of divorce, is wlierethe 
iiushaiid delegates or commits the pronounc- 
ing of divorce to his wife, desiring her to 
ive the eflectivc sentence, and it is compre- 
ended under thri'O diti'i rent heads, termed 
Option, Liberty, aud AVill. 

Seetion I. 

Ql Ikhtximn or . Qptim» 

Dele.nntio ^l , h y an the wifie 

divorei tip.her^dfi ; hut this right 
of option is restricted to the precise^ place or 
situation th which sher^ei^es > — If a man 


1 say to his wife, “ choose \ ” (thcrehy meaning 
divorce), or “ divorce yourself ! ” the woman 
has a power to divorce herself so long as she 
remains in the precise situation* in which 
she received it; but if she remove, or turn 
her attention to anything else, the power 
thus vested in her is done away, and her 
I option no longi'r remains, because the exercise 
I of the optional power thus committed to the 
woman is hi'ld, oy all the companions, to bo 
restricted to the precise situation in which it 
is received : and also, because this species of 
di'legatioii is a transfer of power, not a com- 
mission of agency, and to give effect to the 
former, the reply is required on the spot of 
declaration, the same as in sale, since all the 
inoiiK'nts of one situntion are accounted as a 
single inoment; hut a situation may bo 
alteri'd, sometimes by change of place, at 
otln'i- times by chance of employment, because 
a situation of eating and drinking (for in- 
stance) is not that of disputation; and a 
situation of business, on the other hand, is 
neither a situation of eating or drinjdng, 
nor pf disputation. 

aiuudlcd hu .her removal- — The 
right of option of the woman is annulled 
upon the instant of her rising from her scat, 
as that eircuiiistaneo proves hi'r rejection of 
it : contrary to the cast; of a iSillim or a Sirf 
sale, wliich docs not become null upon the 
instant of rising or removing, the cause of in- 
validity tiiero being removal without seisin. 

JnUntion^ oihJdui.~part ufifihe hxi§handy is 
retjuisite to constitute a- didegaiwn. — Axd 
where tin; hushaiid thus addresses his wife, 
an intention of divorce is a condition requi- 
site to the eifi'i't (as mentioned in tin; preced- 
ing i‘ha])ter) beeauso the word “ choose ! '* 
is oiir of tlie iuiiilieations of divorce, as it 
IS (vipablo of two eoiistruciions, by one it 
desires the woman to ehooso herself, and by 
another to ehooso her clothes, and so forth ; 
and il’ she choose herself, f a divorce irrever- 
sible taki'S place. Analogy would suggest, 
ill this case, that from choosing herself 
nothing whatever should ensue, although 
divorce he the intention of the husband, be- 
eause he cannot himself elteet divorce hy 
the use of such words ; that is to say, if he 
were h* say to his wife, “ J have chosen my- 
self iiom you,” nothing whatevi-r would 
folhnv, and consequently how can he give a 
delegaiioii of this nature ?~Jhit here divorce 
takes place upon a more favourable construc- 
tion, for two ri'iisoTis ; — Ejjist, all the com- 
panions agri'c that divorce takes place from 
the use ot this expression ;—Sfc()N 1)LY, the 
husband has it at, Ins option either to continue 
the marriiige with his wife, or to put her 
avyay, and hence it follows that he may con- 
stitute lier his substitute Avith respect to that 


• Arab. Majlis.— This term is treated of 
at large elsewhere. • 

t This is an idomaticaL phrase in the 
Arabic, signifying that she chooses her 
liberty from the matrin^nial tie. 
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rule ; and where the woman is thus left to 
her option, and says “1 choose myself,’' a 
divorce irreversible takes place, because the 
woman’s choosing of herself cannot be estab- 
lished but by her becoming sole and inde- 
pendent, which can only be the case in 
irreversible divorce, as, where it is reversible, 
the husband is at liberty to take her back 
without h(;r consent at any time during the 
continuance of her Edit, and thus she would 
not become solo and indefiendent on the 
instant, which the nature of the easi^ requires. 

Ihidiir this fonn a niufjlc (liv(n've ())dy taken 
pl(i(‘C~dicli(d(‘Vi‘r may t)e iJw,udcntiou, lx is 
to 1)0 observed tliat, in th(‘ case at present 
under eonsideration, one divorce only can 
take place, and not three, although the 
liusband should actually have intended the 
latter option not being of different descrip- 
tions : — contrary to complete separation, tor 
if the husband were to say, “ you are com- 
pletely separated,” intending three divorces, 
the three take place accordingly, wh('re such 
is his intention, bcicausc this complete sepa- 
ration is of two descriiitions, the niikk and 
the rigorous, and it follows that intention 
with respi'ct to one of these holds good. 

And, to effect divorce, it is requisite that 
the personae pronoun he mentioned hy one or 
othef of the 'parties, — It is also to be observed 
that, when' the husband uses the ex])ressioii 
“ ehoose t ” it is re(iUisito that the jiersoiuil 
pr 'iioun self bo meiitioiK'd either by the, 
Ju*j.band or the wife, insomuch that if the 
liusband wei'e to say, “ choose ! ” and the 
wife answer, “I hav('. chosen,'' divorce does 
not take place, because the effect of divorce 
is establislu'd by all the docloi's u])oii tlu^ 
(jondition ot' tlu' mention of the ])ersonal 
lironoun hy one of the ])arties; and also, 
beeaiise the ])ronoim c/annot be understood 
under any eireiimslanec's of ambiguity, and 
these words of the woman hear two eoii- 
structions : one, that she chooses her husband 
(which would not occasion divor(;e) ; raid 
another, that she choos(>s her self (which 
would occasion irrevcTsiblc divor(*e) ; divorcee, 
therefore, does not take place in defect of tlie 
pronoun, on account of its ambiguity. 

XMt is^. cither hy the h unhand in his 
dt>('l(ir/iLuni. — If a man say to wdfc, “ choose 
yourself,” and she answer, “ 1 have chosen,” 
a divorce irreversible takes place, because 
1 he word self here occurs in the wa>rds of the 
husband, and the words of the woman are 
in reply to him ; and lienee lier words vir- 
liially eoinprehend hersdf. And, in the 
same manner, if the husband wore to say, 

” ehoose an option,” and she reply, ” 1 have 
oliosen,” a divorce irreversible takes place : 
the proofs here are drawn from the Arabic. 

OxJhy iJic mife in ii^er reply,. — If a man 
say to his wdfe, ” choose ! ” and she reply, ‘‘^1 
have chosen myself,” divorce takes place, 
where such was the husband’s intention, 

> l&ecaiise the word self here occurs, in the 
reply given by the woman, and the expres- 
sion of the husband bears the construction 
of that which he intended. 


AfidL-Jdiiorc^^ takes, -place .altJmUUlLJklL 
option of it be expressecLAn the Mozares^' 
conimou tense , — If a husband say his 
wife, “choose!” and she reply to him in 
the Mozaree tense [which, in the Arabic, 
is common to the present and future], saying 
“ I, do (or will) choose myself,” divorce takes 
place, on a favourable construction. — Ana- 
logy w^ould 8ugg(;st in this case that no di- 
vorce takes place, hecduse, if the woman’s 
reply be taken only in the future.*, it stands as 
a promise, and bears that construction also, if 
taken in the present; and hence divorce 
does not take place, from her answer 
amounting only to a promise in the former 
sense, and from its ambiguity in the Ijj^ttcr ; 
as if a man were to say to his wife, “ di^'orce 
yourself,” and she were to reply, Atliko 
Nafsec [“1 do (or will) divorce myself”], 
in w^hich case divorce does not take place, 
and so in this case likewise : but the reasons 
for the more favourable construction are 
twofold -EiitST, it is recorded that, upon 
the descenj of the passage of the Koran 
relating to option, viz. “0, my son ! sa.y 
TO Youit WIVES, If you desire the life of this 
world” (to the end),— the proidiet said to 
Aysha, “ I have something to mention to 
you, but do not reply to it until such time as 
you consult your parents,” alter which he 
read to Iut the above passage, and then gave 
hi'i* an o])tion ; and Aysha said, “in such a 
matter as this 1 shall not consult my father 
or mother, but will (or do) choose (jon and 
his propliet,” which w^orcls the prophet con- 
sidt'i’ed as a reply, importing, “ I do choose ; ” 
—Secondly, the word Akhtarto [“I do (or 
will) ehoose myself”], expresses the present 
literally, and th(' future tigiiratively, the 
saiiK! ns the word Ashado [I do (or will) 
testify], in giving evidence before a magis- 
trate : I'ontrarv to where a woman answers 
Atliko JS'afsee [I do (or will) divorce myself], 
for here it is impossible to i^.civc her words 
ill a pri'sent sense, as they do nut relate to a 
thing now existing ; wdiereas the expri'ssion 
Akhtarto [1 do (or will) choosy myself], on 
the couti'ary, relates to a thing now present, 
to Avit, the woman choosing herself. 

IJ here the husband (jives a power of op- 
tion thrice repeated, and the, ivife make only 
a siiKjle reply, yet three divorces take place 
from it, independent of the hashan(Vs in- 
tention.— I f a man say to his wife, “ehoose ! 
—ehoose ! — choose !” and she reply, “ I have 
chosi'ii the first,” or “the second,” or “the 
third,” three divorces take place, according 
to the doctrine of Ilaneefa, and the in- 
tention of the husband is not requisite, 
although the word here used he an implied 
expression, because his repetition of the 
word “choose!” proves his intention to be 
divorce, as the option given to the woman 
is repeated only with that .view.* — The two 
disciples say that,, only one divorce takes 


* Some ^grammatical reasoning, incapable 
f translation, is omitted in this part. 
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place in either case ; but they agree with 
Haneefa, that the intention is not essential, 
lor reason above assigned. — And, in the 
same manner, if the woinan were only to 
reply, “ I have chosen," it is eficctive of 
three divorces. And so also, if she were to 
reply, “1 have chosen a choice.’’ — This is 
admitted by all the doctors ; bt'cause, where 
she only says, “ I ]^ave chosen,” it is pro- 
ductive of three divorces ; and, C(>nsequeutly, 
when she speaks in a way to give this ad- 
ditional force, it produces the same a fortiori. 
— And if she were to reply, “ I have divorced 
myself,’’ or “1 have chosen myself with 
respect to one divorce,” one divorce rever- 
sihl# takes place. 

the word dirorce is pientiuncd ht/ 
the^iusT)an(L tJie (Ji corce -wlnvh follows is 
recersihfe. — If a man say to his wife, “ one 
"divorce is at your o])tion,” or “ choose with 
respect to a single divorce,” and she reply, 

“ I have chosen myself,” one divorce re- 
vei'sible takes place, because the man has 
given the woman an option sg far as one 
divorce, and expressing it in direct terms 
(as above)* the divorce proceeding from it is 
reversible. 

Section II. 

Of Amir~ha~Yed^ or Lihcrfi/.f 

In a deleijidion of Hhviti/^ divorce tahes 
pl(tre~'accdr'(tirfU to the nuinher inentioned ht/ 
the 'irijcy Independent of the hnshnnds in- 
tent ion : and the divorce irhich follows i,f 
irreversible. -\v a man say to his wife, 
“your business is in your own bands,” 
intending tliree divorces, and the "woman 
«answer, ”1 have chosen myself with one 
choice,” tlirec divorces take place. The 
]u*oof of this is drawn from the nature of 
these exprc'ssions in their original idiom. 

But it the "svomari were to re])ly, ” 1 have 
•divorced myself with one divorce,” or “1 
have chosen myself by one divorce,” one 
divorce oiily^^:es plac(^ ; and this divorce is 
irreversible, although the reply bo deliv(Ted 
in express and not in ambiguous terms, 
because itt bears ndatioii to the w'^ords of 
the husband, which ))eiiig an implication, 
amount to a delegation ot* irreversible di- 
vorce, and not of rev(Tsible. — The reason 
why an intention of thn'o divorces is ad- 
mitted in the present instance, is that the 
words, ” your business is in your own hands,” 
are capable of both a restiictive and an ex- 
tensive construction, and hence nuiy imply 
three divorces, as well as one ; an intention 
to that effect therefore holds good, since that 
is one of the senses in which the words may 
1)0 taken : contrary to tho expression con- 
sidered in tho preceding section, to wit, 
“choose!” that being incapable of bear- 

* Because an exjiress divorce is uniformly 
reversible, unless otherwise sjiecitied. 

t This is a contraction of Amir-kc-ba- 
Yed-ke, literally, “ your busim^s is in your 
own hands, i.e., “ you are at liberty to do as 
you please.”— The word liberty is adopted 
singly, for the sake of brevity. ^ 


ing an extensive construction, as was there 
demonstrated. 

Delegation ofjihertij may he restricted to 
a particidaLyMM/M^Pf to several different 
S2)eci^ed periods of If a man say to 

his wife, “your hiislness is in your own 
hands this day, and after to-morrow,” the 
night is not included and if the woman 
reject the liberty thus given to her for this 
day, it is, with respect to this day, annulled ; 
hut it still remains to her for the day after 
tho morrow, because the husband has ex- 
pressly specilied twT) particular periods, with 
the intervention of a similar period, to 
which the liberty does not extend (to wdt, to- 
morrow); and hence it appears that those 
are twu) distinct liberties, and the rejection 
of one does not amount to a rejection of tho 
other. Zitfer says that both amount only to 
a single* liberty, this bi'ing analagous to a 
ease when* a man says to his wife, “ you are 
divorced this day and the day after to-mor- 
row,” which implies one divorce only, and 
not two (on the idea of one taking place 
tbii* day, and the other the day after the 
inoiTowd ; and hence, in like manru'r, one 
liberty only is implied. — But to this it may 
be replied, that divorce is not of a nature 
to admit rc'striidion to any ])artic\ilar time, 
wdu'reas liberty is capable of such restriction ; 
and b(‘ne(' that wlii(*h regards the lirst period 
menti(>ned is r(*slrietcd to tliat period, and 
that wdiich r('gards the second period com- 
menei's de novo. 

If a man say to his wife*, “ your business 
is in your'owui liauds to-day and to-morrow,’’ 
the night is comprehended in it: and, if the 
woman should reject the* liberty on tlie in- 
stant, it is totally annulled, anel de)es not 
re'turn on the moirow (ace*oreiiiig to the 
Zaliir Bawuiyet), as this aiiiounts e)nly to erne 
ld)e*rty, because' that he'tween the tw'ope-riods 
specitie'd no similar period inte'rvencs to 
which the* liberty does not extend. 
•OiUFCTieiN.— -Although a pc'riod similar 
to the* tw'o s])e(‘ilie!d eloes ne)t intervene, yet 
night iiilei’ve'ue's, irom w})ie*h itwe>uld follow 
that the liberty given for to-day and to- 
morrow is not a single liberty. 

— Twu) disline'd liberties are not 
occeisioned by tliis cireiumstance, because tlu; 
inlerveutioii e)f niglit, althougl; it may inte'r- 
ru])t or sus])cnel a matte'r, (le)es not divide 
or terminate it, as in a public ce^urt, for 
instauce, which may, em account ot the night 
coming on, he adjourne d, without any actual 
brcaclj in the* series of its proceedings ; thus 
it is the same as if the man where) to say, 
“ yeeur business is in your e)wn hands for two 
days,” in which case a single liberty only is 
understooel. 

.Lnd it is not annnlled hp^ fJw wiffs rejec- 
floh of it uMll the .time ur tmm.meniiohe(T 
he fully ejcpired.—lT is recorded, from Aboe> 
Hanccla, that although the woman should 
reject the liberty on the instant, yet it still 
remains with her for thc^following day, as 
she is not empowered to reject it (that is to 
say, slio cannot refusejier assent to receiving 
>% 
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it), it becoming: established in her upon the nouncing it, and hence it comprehends tisro 
husband saying:, “ your business is in your things, a transfer ot power, and a suspen- 
own hands,” independent of her consent sion;^ — in the sense ol a suspension, it con- 
(as in the direct execution of divorce, for tinues in force beyond the Majlis, or con tinu- 
instance, where, if the husband were to say, ance of the situation of declaration, to the 
“ you are divorced,” divorce takes place in- Majlis or situation in which the woman 
dependent of the consent of the wdfe) ; and understands or is informed of it, where she 
such being the case, liberty remains still is absent, or in the sense of a transfer of 
witli her for the morrow, when she may power, it is annulled, on her rising from her 
lawfully make use of it by choosing divorce, seat, wlicre she is present ; but the situation 
The ground upon which Zahir Kawayet of the husband is not regarded, because the 
proceeds, is that as, if she were to choose suspension is absolute with respect to him : 
divorce as this day, no liberty remains with contrary to a case of sale, as in that the de- 
ber for to-morrow, so if she reject the liberty claration of sale docs not remain in force 
this day, no right of choice remains with her beyond the Majlis of declaration, since in a 
for to-morrow, because a person who has a sale the Majlis or situation of the selLcir is 
choice of two things is not authorized to regarded as well as that of the purchaser : 
choose more than one of them. and the rdraction of the seller, at any time 

It is recorded, from Aboo Yoosaf, that if a previous to the consent of tlie purchaser, is 
husband say to his wife;, “ your business is in admitted, as sale is merely a transfer of 
your own hands for this day, and the same prop(‘rty, in whidi suspcaision is not at all 
for to-morrow,” this amounts to two liberties, understood; now since it appears that the 
because liere the delegation applies to two situation of the wife alone is regarded, and 
portions of time, distinctly and separately not that of her husband, we must recollect 
expressed : contrary to the preceding C'lse, that her situation may be altered in various 
where the times are not thus discriminated, Avays, sometimes by rcmioval from one place 
but are both mentioned under one luaul. to another, and soimbiraes by her employing 
The tithe of d may he jixvd for the occur- herself in any other matter, as was previously 
p/ any specified event. — If a man say stated, 
to his wife, “ your business is in your own , „ atinulkd on the instant of her 

hands on “ th(i day on which such an one risiny from her scat. — biTE option of a 
arrives,” and the ])erson mentioned arrive, woman who is left at liberty to choose is 
but his arrival be not known to the wife annulled on the instant of her rising from 
until night, her right of choici' no longiu* her sect, as this act proves reji'Ction, bc- 
remains, because lilierty is a thing of eon- cause by getting ii]) the atti'iition is deranged 
tinuance, and hence the Avord day, Avith and withdraAVii from the present subject: 
wliich it is associated, is n'stricted to the contrary to a case Avln re she didays answer- 
day time, and that haying passed aAvay, it ing for a Avhoh* day, for instance, and does 
discontiniK's. ^ not ris(‘ from Ikt seat, nor employ herself 

It is not annulled hy delay ( trhvre there is in anything (dse ; for hero her option rc- 
710 specification of time), nor uidil the tri/e mains to her, as a Majlis or situation is some- 
7/cr s’cc/^ Ac. “I f a man say to his times of a short and sometimes of a long* 
Avife, ” your business is in your own hands,” duration, Avhereforo her right of option con-* 
or “ choose ! ” and slu' delay answiwing the tinues until such time as sonj^/bing appears 
whole day, and do not rise trom Iku- seat, Iut siillimb-nt to ti'rminate the Majlis, or to prove 
right of option remains b) her so long as she njection. And here it is to be observed, 
does not cmidoy Inuself in any other matter, that by employing herself in amdhing else 
because a deli'gation of divorce by the forms is to be understood such a thing as is, in its 
of liberty or oiition is a transfer of poAver to nature, termiiiative of her situation, and not 
execute divorce (that is, the liusband by any g('neral thing. 

that delegation (Mupowers his wife to giAc Tt^is not annulled hy a change of posture 
divorce, as persons are tiTined empoAvered from a tnere active to a mere quiescent posi- 
who act for themselves, and the act of the | tion. — li^ the Avoman be standing, at the 
woman here is pronouncing divorce upon period of recedving the liberty of option 
herself, Avherefore this property is suiiposed from her husband, and afterwards sit doAvn, 
to reside in her), — and in transfer of power her option remains, and is not annulled, as 
a privilege of reply continues to the end of her sitting does not imply rejection, but 
the situation of ueclaration, as has been de- rather the contrary, since her attention is 
monstrated in the beginning of this chapter, thereby more colh^ctcd. — And the rule is 
And if the Avoman hear the declaration, the same where the woman, being seated, 
respect is had to the situation in A\hich leans upon a pillow, or having leaned upon 
she hears it ; but if she should not hear it, her pilloAv (at the time the husband speaks), 
respect is, in that case, liad to 4he situation^J sits up Avithout a pillow, because these are 
in Avhich she is informed of it, because, ' no more than changes from one mode of 
although Amir-ba-Yed, or liberty, be a sitting to another, and do not imp.ort rejec- 
wtransfer of poAver to execute divorce, yet the tion any im^T-e than Avhere a person sitting 
property of suspension is also allowed to upon one part changes and sits upon another, 
exist in it, as it is a suspension of the event —Our author remarks that this is the doc- 
of divorce upon the a^t of the wife in pro- trine of fne Jama Sagheer, and is most ap- 
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pro^d.— It is elsewhere said, that where the 
woman is sitting up without a pillow, and 
then l^ans upon a pillow, option no longer 
remains, as this shows an indifference re- 
specting it amounting to a rejection. 

" ■ ‘ -consult 

her to her ri^ht 

If the woman, on recidving a liberty 
of option, say that she Avislies to see her , 
fatlicr, in order to cT3nsiilt him, or to get j 
witnesses, in^rd(T to have thtdr evidence, 
her option remains, because counsel is ex- 
pedicuit in every business, and witnesses arc 
requisite to eoutrovert the husband’s denial 
of the fact; and lienee neithiT of these 
wising expressed on her part is a proof of 
rejection. 

If the woman bo riding upon a quadruped, 
or in a eamel-litt(‘r, and stop the animal on 
her husband’s offer of lilx'rty, still the right 
of o])tion is not annulled : but if she pro- 
ceed upon her journey, it is annulled, b('- 
eausc the going on or stoiqung of the animal 
is the same with those acts in ^le woman, 
since its motions diqx'iul ui)on the rider. 

A uoAT or ship is the sMiue as a house, as 
by the going on of the vessel the woman’s 
o]jtion IS not annulh'd, because its motion 
does not always depend upon the person 
whom it carries. 

Section III. 

IJhere a man enijxnrers his u'ife to Oiroree. 
herself in express terms, the diroree which 
follows IS rcrersih/e. — If a man say to his 
wife, “ divorce yourself,” not having any 
particular intention, or intending one divorce, 
and the woman reply, ” 1 have divorced my- 
self,’’ a single divorce reversilde takes phute : | 
and if she were to say, “ 1 have given three 
divorces, ” three accordingly take place, 
where such is th e intention of the husband : 
the reason }fl^li|is is that divorce, being a 
general expression, takes place in the lowest 
sp(‘cies ; but as, like other generic nouns, it 
also applics^to the whole, an intention of 
three divorces is admitted: and, where there 
is no particular intention, a single divorce 
reversible takes place, because the power of 
divorce is delegated to the wife in express 
terms, and express divorce occasions a divorce 
reversible. — If the husband siemld in this 
case intend two divorces it is not admitted, 
because a generic noun does not bear that 
construction, where the woman is free ; but, 
if she be a slave, an intention of two divorces 
is admitted, that being considered as the 
whole, with respect to her. 

.Mthou^h her reply he expressed in the form 
ofanirrecersihlc Iraman say to his 

wife, “ divorce yourself,” — and she reply, ” I 
have separated myself,’’ a divorce reversible 
takes place, because separation is of the same 
nature with divorce, since, if a husband 
were to say to his wife, ” I have irreversibly 
separated you [from me], intending divorce, 
a divorce irreversible takes place ^nd, in 
the same manner, if the woman were (a^ 


here) to say, “ I have separated myself,” and 
her husband reply, ” I have consented 
thereto,” she becomes irreversibly divorced; 
and hence the expression of the woman, ” I 
have irreversibly separated myself,” stands 
the same as the husband’s delegation, which 
is of simple divorce : but here the description 
of irreversibility which the woman has added 
to the simple divorce is held to be nugatory ; 
and the simple divorce only takes place ; as 
if she had replied, ” T have repudiated my- 
self by one irreversible divorce,” in which 
case a divorce reversible only would tako 
place : contrary to a reply of option, for if 
she wi re to answer, ” I have chosen myself,*’ 
no divorce whatever would take place, as 
those words are not of the same nature with 
divorce, for which reason it is that if a man 
were to say to his wife, ” I have chosen you,” 
or ” choose ! ” intending divorce, no divorce 
whatever takes place ; and in like manner, 
if tlie woman were to speak lirst, saying, 
”1 liave chosen myself,” and her husband 
reply, ” 1 have consented,’’ no divorce what- 
ever •takes place: yet it is an universally 
received doctrine, that if the woman say, ‘‘ I 
have chosen myself,’’ in reply to a delegation 
of option, divorce takes place ; but the words 
of the husband in tlie present case, namely, 
‘‘ divorce yourself,” is not a delegation of 
option, and hence the reply of the woman, 
as above stated, ” 1 have chosen myself,” is 
l^ugatory. 

It recorded, as an opinion of Ilanecfa, 
that in the y)resent case divorce does not tako 
place from the reply of the wife, “I have 
separated myself,” because the woman acts 
contrary to the power vested in her, by 
taking upon her to pronounce a thing difie- 
rent Irom that delegated to her by her hus- 
band, as the expression “separated” is 
dillerent from divorce, the one being implica- 
tive and the other i x press ; and the husband 
deh'gated express divorce only. 

•r, itdien thus granted^ cannot he 
If a husband say to his wife, 
“divorce yourself,” he is not at liberty to 
retract, as his expression involves a vow,* 
bi'cause he has, in this instance, suspended 
divorce upon the execution of it by his wife, 
and a vow is an obligatory act, for which 
reason a man is not allowed to recede from 
it. If, however, the woman rise from her 
seat, or remove from the place, the words of 
the liusband, as above, transferring the power 
of divorce to her, are annulled, their force 
being confined to the situation where the 
otier is made contrary to where he says to 
her, “divorce your Zirra [fellow-wife],” as 


* Literally, “his words express (or amount 
to) a Yameen,’’ that is to say, suspend the 
mgitter spoken tf upon the occurrence of some 
condition on the event of which that matter 
takes place, independent of any further 
volition on the part of the speaker ; and it ii 
therefore, with respect to him, absolute and 
unretractable. Yameen is here translated 
vow, as the above is on^ehnition of vow. 
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tliis is a commission of agency, which is not 
restricted to place, and may be therefore 
retracted by the constituent whenever ho 
pleases. 

IT.. he granted fjeneraUy- \¥ 

a husband say to nis wile, “ divo’^^e ycmrself 
when you please,” she is at liberty to divorce 
herself either ui)on the spot or at any future 
period, because the wajrd irhen exU'nds to 
all times ; and hence it is the same as if he 
were to say, “ divorce yourself at •whatever 
time you like.” 

If a man say to another, “divorce my wife,” 
the person thus addressed may divorce her 
either upon the spot or at any other time, 
and the husband may also retract, because 
this is a commission of agency, and therefore 
is not absolute, nor restricted in point of 
phuic : contrary to where he says to his wife, 
“ divorce yourself,” this being a transfer of 
power, not a commission of agency,* as the 
woman thus addressed acts from herself and 
not from another. lUit if a man say to 
another, “ divorce such an one my wife,” 
(adding) “ if you please,” the man is^ em- 
powered to divorce the wile upon the spot 
only ; and here the husband cannot retract. 
— Ziller says that this and the pna^eding 
case are alike, the addition of “ if you])lease” 
in the one instance, or the emis>ion of it in 
the other, making no dilierenee, because the 

erson so commissioned afU iwvards aets fj’oit 
^ is own will, like an agent in sab', to w'homJ 
it may have hec-n said, “sell this thing, ifi 
you ])lease.” — The argununit of our doctors 
IS that the words of the husband are a transfer 
of power, as he suspends the divoi’ce upon 
the will of the person whom he addresses, 
and he is the prinei])al who acts from Ids 
own wdll ; divorce, mol■eo^el■, admits of sus- 
])ension, whereas sale does not. 

A idj'c j ji ca heradf three 

dirorcefi may (j( re hjeraelf one dicuroin- If a 
man sny to his wile, “give yourself tlirce 
divorces,” and she give herself one divorce 
only, it takes place aecuadingly, because, 
ha\iTig bien empowered so tar as three 
divorces, it necessarily follows that she is 
enabled to give a single one. 

But^ irhcH empoicered to give herself one 
divorce onhj^ she cannot give heradf three . — 
If a man say to Lis v\if(', “ divoia'e yourself 
once,’' and she give liersc'lf three divorce's, 
nothing whatevc'r takes place, according to 
llaneefa. - Tlie two disciples say that a single 
divorce takes place, been use the woman has 
done that to which she was empowered, 
together with that to which slic was not em- 
powered ; and hence it is analogous to a case 
in whi(h a husband says to his wife, “ J re- 
pudiate you by a thousand div^orces” where 

* That is to say, after being thus em- 
powered, she stands as a principal in the 
execution of divorce, and not as an agent ; 
and a commissi^p of agency maybe annulled 
at pleasure, whereas the power devolv^ed to 
another to act as a principal cannot be so. 


three divorces take place, because he has 
pronounced that to which he is empowered 
along w'ith that to which he is not empowered ; 
consequently the former takes effect, but the 
j latter is nugatory ; and so likewise in the 
present case. — The argument of Haneefa is 
that the w'ife has, in this case, attempted to 
do an act, the power of doing which has not 
been d('legated to her by her husband, and 
hence she appears to divorce herself, first, 
and not in re])ly to the desire expressed by 
him, as lie has emi)ovvered her so far as one 
divorce only, and Ix'tvveeii three divorces and 
one there is a contradiction, the word three 
exprcssiug a compound number, and one a 
single unit : contrary to where a man pro- 
nounces a thousand divorces upon his wife, 
as here tliree take place, because he aets in 
conscfiuenee of the desire of another : — and 
contrary also to the preec'diug ease (viz. 
wlu're the hnshand desires his wife to re- 
pudiate hc'rself by thi’ee divorces, and she 
declares one ojdy),for here on(i divorce takes 
place on account of her being empowered so 
lar as three ; vvliereas, in the present ease, 
she is not empovvc'ivd so far as three, and 
having acted contrary to the power vested in 
her, what she does is nugatory. 

If here the wife's reyUj disagrees xdth^tlie 
husband's declaration tn resjn%‘t io.tJie nature 
of the divorce, it tahes ylace according to his 
declaration, not according to her reply. — If 
a man desiiv his wife to r('pudiato herself by 
a leversihle divorct', and she divwce liers(']f 
irrc'Ver.sihly, or the contrary, that mode of 
divore(' takes idaec which was desired by the 
liushaiid : thus, if a man say to his wife, 
“ give yourscll one divorce reversible,’’ and 
she re])ly, “ J have given myself a divorce irre- 
versible,” a divorce rc'versihle takes idai^e, 
because the vsoman has dc'clared a divorce in 
ex])ress terms, hut with an additional eleserij.- 
tioii, and the latter is nugatory, as heirig 
couti-aiy to the desire evr-F^'^i^^^cd by the 
husluiud ; hut the former (which is in its 
nature reversible) takc's place, as being in 
eoiiformity to the husband’s desire : — and, 
on the otlu'r Imud, if tlu* husl)aud say to liis 
wife, “give youreelf one divorce irrevi'i’sihle,” 
and she reply, “ I have given myself a 
divorce reversible,” a divorce irreversible 
takes ])lace, because the description of rever- 
sibility attaelied to the divorce by tlu* wife is 
nugatory, since* the liushaiid, having liimself 
alhxe'd a di'scriptiem to it, does not require 
more of his wife than simply divorcee, without 
any description ; hence it is the same as if 
slu* had ])r()uouiiced the divorce itself in a 
defective way : thus the divorce takes place 
under wdiatever description may have been 
affixed to it by the husband, whether re- 
versible or irreversible. 

Where the power is conditioxial upon the 
jdeasure if the xvife, it is annnJUd by her 
reply disaccording with fhehnhand' s declara- 
tion. — If r* man say to his wife, “ divorce 
yourself thrice, if you please,” and she give 
herself nnc divorce, no effect whatever fol- 
h>ws, because the meaning of his words is 
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“ if you desire three divorces, repudiate 
yourself," and the woman givinj^ one only, 
it appears that she does not desire three, and 
hence, the condition not being fultUIed, the 
divorce does not take place. 

Ip a man say to his wife, “ divorce yourself 
once, if you please," and she give herself 
three, no divorce whatever ensiies, according 
to Haneefa, because a desire of one divorce 
only is essentially dii!erent from a desire of 
three, this 15eiiig analogous to a (‘asc of 
executiou as before mentioned, that is to 
say, as the execution of three divorces in 
that instance was demonstrated to be a stm- 
sihle contradiction to that of one ; so, in the 
pres(«it instance, a wish for thrive is eon- 
tradudory to a wish for one ; and, from 
th(' woman pronouiiciiig ui)oii lu'rstdf three 
divorces, it appt'ars that she was not desirous 
of one ; and Inuiee the condition is not 
fulfilled.— llie two disci])les say that one 
(liva)r(^e tak('S phua' on this occasion, h(M*ause 
a desire for one divorce' is (‘omprehended in 
a desire for three, on tlu' same ^principle as 
the execution of thr('(' divoiau's e-oinpr<'hends 
that of one (agreeably to tlndr doetriiie before 
nn'iitioned) ; and hence the condition is 
virtually ful tilled. 

^IduL Mi^ aho^ hf/ Juir mupcudiiig her will 
tipoit ihut of her InishamL — il' a man make a 
delegation of divona' to his wih', by saying 
to h(‘r, ‘‘you are divorced if you he desirous 
of it," and she reply, " I ani desirous, if you 
desirt' it," and he reply, in ri'turii, " I am 
(h'sirous" (intending divorc('), the delega- 
tion is void, bi'cause the husband lias sus- 
pended the divorce upon the will of the 
women where that is unrestricted, that is to 
say, indepemh'nt of anything els(' ; hut, from 
the conversation, it ajipears that she sus- 
pends h('r will u])on that of her hushand, 
and hence thi* condition of divorce, namely, 
th(' iride]> ('nde nt will of the woman, is not 
fuKilled ; fTft^Hjic does not act from oxition ; 
and the delegation is void ol‘ course. — Ihe 
A\uids of the husband, in the last uply, 
namely, " I^am desirous," are not effective 
of divorce, although siu'h be his intention, 
hecaiise there is no mention whatever of 
divorce in the words ot the woman, from 
whi(‘h the husband’s wish to that effect 
might he inferred in his answer, and the 
intention alone does not suflice, as it. has no 
operation with res]je(;t to a tiling not men- 
tioned ; whereas, if he were to say, “1 am 
desirous of your divorce," it takes place if 
he so intend it, because he in this case 
appears to give divorce de novo, as a desire 
expressed with respect to any thing implies 
the existence of that thing, and hence his 
expression, " 1 am desirous of your divorce," 
is as if he were to say, ‘‘1 cause your divorce," 
which accordingly takes place : contrary to 
what would follow, if he v;ere to say, “1 
intc'nd your divorce," in which case divorce 
would not take place, because a% intention 
expressed does not imply the existence of the 
thing intended. — If, moreover, in tj^e ease 
now recited, the woman were to reply, “ I an^ 
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desirous if my father he so," or, “ if such 
a circumstance happen " (meaning a circum- 
stance which does not yet exist), and the 
father afterwards signify his desire, or the 
circumstance upon which she has suspended 
the divorce come to pass, yet divorce does not 
take jilace, and the delegation is void but 
if she, in saying, " if such a thing happen," 
mean a thing which has already passed, 
divorce takes place, because suspension upon 
a condition already fultilled amounts to im- 
mediate or unsuspeiided divorce. 

W ln^n thr. pow or is with an 

rrstrictcil il is 

pvVfh cufcndijig to (dl times and^^ 

— 1 r a man say to his wiIe7*”T"OU afb'divbrcedl 
when you ])h'ase," or, "whenever yoii please," 

I and .she r(‘je(;t his offer, saying, "I am not 
desirous of it," lu'r ri'jt'i'tion is not final, for 
luTc the power yt'sh'd in her is not coiiflned 
to th(! place or situation wlieri^ it is delegated, 
on whiidi account she is at liberty to use it 
eitlier there or ('Isi where, hecuiuse the terms 
wh('n and whenever are used with reference 
to all tiuK'S, and exU'iid to every time indis- 
criminately, and hence the sense of the ex- 
pressions, “ when you please," and ‘‘when- 
ever y(ui ph'asi'," is " at whatever time you 
pleas('," and they are, then'fore, not confined 
to place. And if tlie woman reject at ])rii- 
seiit, still it is not a final ri'jection, bi'i'ausc 
h('r liushand has empowered her to divorce 
, lu'rsi'lf at whatever time she pleases, where- 
fore ilie power docs not apply to the time 
when she does not please. — But it is to be 
observed that the woman is not in this (*aso 
authorized to pronounce upon herself more 
than one divorce, because the words when 
and whenevi'r a])ply to all times, hut not to 
more than a single divoriu' ; thus she is 
authorized to divorce herself at whatever 
time she pleases, but not to pronounce divorce 
as often as she pleases. 

1 1 ’ a mail say to his wife, " you are divorced 
as #iten as you ])lease," shi' is at liberty to 
divorce herself time after time, until three 
divorces, heevause the expression " as often " 
admits a repetition of the act but it is to 
be oi)S('rved that this suspension of divorce 
upon the woman’s will is restricted solely to 
tlie marriage at present existing, and does 
not extend to that which may afterwards 
occur; and hence, if the woman give herself 
three divorcos, and be again marriod to the 
same man, after being rendered lawful to 
him, and then pronounce divorce upon her- 
self, it dors not take place, because a mar- 
riage has then o<-eurred de novo ; — and it is 
also to h(' remarki'd tliat the woman is not at 
liberty to pronounce the three divorces upon 
herself in one si'ntencc, because the expres- 
sion "as often us," imjilies unity, and does 
ntt admit of the circumstances to whi(!h it 
relates being taken collectively, and hence it 
is lawful for the women to pronounce three, 
divorces upon herself at three separate times, 
but not at once. 

not wJion it IS expressed with an unre- 
strleleiT 7Ttsl7 i ’|5 man 
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say to his wife , “ you are diyorced wherever 
you please/' yet the woman cannot divorce 
herself but in that place ; and if she rise from 
her place before she pronounce it, her will is 
not regarded afterwards, because the words 
wherever, or wheresoever, are adverbs of 
place, and divorce has no connexion with 
place ; the word wherever is therefore nuga- 
tory, and the will only remains, which is 
contined to the precise place : contrary to the 
case of time (that is, where the husband says, 
“ when you please'’)* to which divorce has a 
relation, as it may take place at one time and 
not at another, and henoe the mention of 
time in divorce is regarded, whether it be 
particular, as “you are divorced to-morrow 
or general, as “ you are divorced when you 
ph'ase.” 

Ir a man say to his wife, “ you arc divorced 
how you please,” and she remain silent, a 
divorce reversible takes place, whether she 
be desirous or not : or, if she break silen(;e, 
and say, “ I am desirous of one divorce re- 
versible,'' and the husband reply, “ such also 
is iny desire,” divorce takes place acoord- 
ingly, because a conformity is established 
between the wdll of the wufe and the inten- 
tion of the husband ; but whore the wife 
desires throe divorces, and the husband only 
one divorce irreversible, or tlie contrary, a 
divorce rev^Tsiblc lakers place, because lier 
act is rendered nugatory by the non -con- 
formity of her will w'itb that of lu‘r husband,- 
and his words (viz. “you are divorce(l '’)^ rc- 
jnain, which are effective of a divorce rever- 
.siblc : but if the husband bav(' no particular 
intention, the will of the wdfe alone is re- 
garded, insomnolithaCwdudlier she desire three 

divorces, or only one irreversible divorce, it 
takes place accordingly, in the o])ini(»u of our 
modern doctors, as this is what a right of 
option requires.— The compiler of the Ib'daya 
observes that Mohammed, in the Mahsoot, 
says that the taking ])la(*e of one diNorce in- 
dependent of th(' w'ill of the w ife, as al)ov^, is 
the d()ctrine of Haneefa ; but that, with the 
two diseiph's, divorce does not take place so 
long as the woman (loes nut divorce herself; 
thus she has her optiou of either one divorce 
reversible or irreversible, or of three divorces ; 
and the same dihenmee of o])inion subsists 
with respect to manumission ; that is to say, 
it a master say to his slave, “ you are emanci- 
pated how you please," the slave is free upon 
the instant, according to Haneefa ; whereas, 
according to the two disciples, he is not free, 
so long as be is not desirous of being so.— The 
argument of the latter is that the husband 
has delegated to his wife a power to effect 
divorce upon herself under whatever descrip- 
tion she pleases, whether a single divorce re- 
versible or irreversible, or three divorce's ; 
and hence it is indispensiblj^ requisite that 
the divorce itself be also suspended upon her 
|will, so that a will shall be confirmed to her 
in all circumstances, that is, both before 
carnal connexitin and after it ; for, if the 
suspended upon the 
will 01 the wife, it WK>uld follow that the wife 
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could have no will with respect to the 
description of the divorce before carnal con- 
nexion, as before consummation she cannot 
give herself three divorces, since in such case 
the wife becomes irreversibly repudiated by 
a single divorce before the passing of her 
Edit, and no longer remains a subject of 
divorce. — The argument of Haneefa is that 
the word “how" implies a requi^ition of 
description ; now delegation of the descrip 
tion of a thing requires the existence of the 
subject of it, and divorce cannot have 
existence but by taking place. 

If a man say to his wife, “ you are divorced 
by as many as you please," or “ by what you 
please,” she is empowered to divorce herself 
by whatever number she pleases, as the ex- 
pression as many as and what are used with 
relation to number ; and hence the husband 
appears to have delegated a power to the 
woman with rc'spc'ct to whatever number she 
may approve. If, bowevcT, she rise from her 
1)1 ace before pronouncing any divorce the 
delegation fis void; or if she reject, her rejec- 
tion is final, because this sort of singular 
delegation does not argue or admit a repeti- 
tion of the act; and the address implying a 
thing required to he immediately determined 
upon, consequently demands an immediate 
answer. 

If a man say to his wife, “ divorce yourself 
what you please, out of three," she is em- 
powered to give hersi'lf one or two divorces, 
but not three, according to Haneefa. — The 
two discij)les, on the contrary, maintain that 
she may give hersi'lf three divorces, if so in- 
clined. — The arguments on both sides are 
drawn from the Arabic. 


CHAPTER lY. . 

/i’ - 

OF DIVORCE DV YAMEEN, OR CONDITIONAL 
VOW. 

oj the term Yamee’'’^ with respect 
to diror€e.--l\Y Yameen is here understood 
the suspension of divorce upon a circum stance 
which hears the j)roperty of a condition, and 
this suspension is termed Yameen, because 
Yameen, in its primitive sense, signifies 
sfrtmgth or power ; and the suspension is a 
motive to the suspender to he strong in the 
avoidance of the condition, in such a manner 
that he may not be subjected to the conse- 
quence or penalty, which is divorce or manu- 
mission. 

Divoi'cey prononneed with a reference to a 
future marriage^ takes plaee upon the oceur- 
rence of sueh marriage. — Where a man re- 
fers or annexes divorce to marriage (that is, 
suspends it upon marriage), by saying to any 
strange woman, “if I marry you, you are 
divorced,” or by declaring “any woman 
whom I may marry is divorced,” in this case 
divorce takes place on the event of sueh mar- 
riage. -rShafei maintains that divorce does 
^lot take place, the prophet having said that 
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thefe is no divorce antecedent to marriage— annex the divorce either to a future right or 
' The argument of our doctors is that the to the cause thereof. 

annexing of div'orce to marriage is a Yameen, Fite conditional particles of mrious effect. 
or susfiension, as appears from its containing — The conditional particles are as follows,, 
a condition and a consequence, and present viz.: “if," “when,” “whenever," “when- 
authority is not requisite to its propriety, soever," and “as often as."— Of these the 
#1 because the divorce does not take place until particle “if” is solely conditional; in the 
‘ the occurrence of the condition, at which use of the others condition is implied. — ;And 
time the authority nocessurily takes place; under the four first of these expressions, 
and the end whicli It answers, before the upon the condition being fulfilled, the Ya- 
occurrcnce the condition, is, that it re- ineen, or vow, is completed, and no longer 
strains the vower from marrying that woman, exists ; that is to say, if the condition should 
as his meaning in the ('X])ression is, “I will again occur, the penalty is not incurred a 
not marry you, or, if 1 do, you are divorced.” second lime, because the words above men- 
^Tth respect to the saying of the prophet tioned do not involve all future acts of the 
citi'd J)y Shah'i, it goes to tlu' prohibition of kind exiiressed in the condition, nor do they 
imnn^diate divorce only, and not of that (lemand a repetition of the penalty; and 
which is suspe nded ujion the occurrence of a lumce, where the act which constitutes the 
^ future possil)lc event. condition is once found to occur, the condition 

Or upon the occurrence of anj/ other cir- is fulfilled, and no longer remains; and the 
cuynstiuicc on which it maj/ he conditionally vow does not continue in force without the 
suspended.- Iv a man annex divorce to a condition; but from this rule must be ex- 
condition specified, by saying to his wife, “if cepted fhe expression “ as often as," which 
you entiT this house you are undi^* divorce," applies univei sally, and such being the case, 
the divorce takes place u])on the occurrence it is irquisite that the penalty be repeaU dly 
of the condition. This is universally ad- incurred;— in every case, therefore, where 
mitted by the learned, l)('caus(‘ of the exis- divorce is the penalty dmivcal from the use 
tence of the matrimonial authority, at the of “as often as,” it ript'atedly takes place 
time of the liushand’s declaration ; and it is upon the recurrence of the condition, 
evident that this declaration remains in force li a man say to his wife, “you are divorced 
until the condition be accomplished. as olien as you enter the house," and she 

Provided it he pronounced during an actual, enter it three times, and then marry another 
or with re ference to an, orentual, possession man, and afterwards again marry her first 
0 / Hut the annexing of divoi'ec husbarid, and the condition should then 
tomarriagi' is not lawiul, unless the vower occur, divorce dues not take place, as no 
be eithd* authorizi'd at the time, or annex p^malty remains on account of its having 
divorce tu a future possession of authority ; bf'cn completely incurred in the three 
as it. is indis])(‘nsably re(iuisitc that the divorc(‘s which followed the repetition of 
penalty be a thing of prohahl oeeurrence,, this act in the first marriage ; and as the 
in order that the apprehension of it may | eontinuanco of a Yamei'n, or conditional 
operate u])oii lh(' fears of 1 h(' vower, and that vow', depends upon the eontinuanco of the 
th.us the property of YauK en (viz. restraint condition and the penalty, when these no 
from the iippre hension of penalty), do ri^ally longer remain the vow discontinues also, 
exist at of declaring tlu.; condition, If the words “as often as" be introduced 

in virtue' either of pri'sent authority, or of a in reh'reiice to marriage, by a man saving, 
reference to a future' authority. “as often as I marry any woman she is 

()nJF(’Tiox.“What is now' said apyiears to divorced," divorce takes place up<m every 
contradict the doe^trine advanced in the pre- instaiiee of his marrying afterwards, though 
ceding cas(', of a man annexing divorce to be should marry the woman a second time, 
marriage, by sayiiigto a strange; weunan, “ if after lie'r having been in the' interim married 
I marry you, you are' divejreed," for in that to another, because liejre the penalty is re- 
casc he is neithe^r in present authority, nor fV-rre'd to the power he possesses of divorce, 
does he auuex divorce to the future poskSOs- winch is a cemsequence of marriage ; and as 
Bion of it. 1-11 , peiwer is not restricted to any particular 

. Although he dees nut annex the instance, but invariably accompanies every 
divorce to an existing right, yet he annexes marriage, it follows that the penalty must 
it to the cause of a right which may exist, take place upon every occurrence of the con- 
(namely, marriage *), and annexution to the dition. 

cause is the same as to th(j riglit itself, he- yi conditional vow of divorce is not an- 
cause in the former the latter is involved.-- nulled hy the extinction of property.— k. 
But if a man say to a strange woman, “if cokditioxal vow of divorce is not annulled 
you enter such an house you are divorced,” 1 by the extinction of the right ; that is, if a 
and he afterwards marry her, and she then Tin say to hi'J wife, “you are divorced, 
enter the said house, divorce does not take when you enter this house,” and he after- 
place, because in this case he is neither in- wards give her one or two divorces, and her 
vested with any present right, nc^ does he Edit he completed, the force of the vow still ’ 

continues under the extinctun of right oc- 
Marriage being the cause of the right to casioned hy such divorce ; because the con- 
divorce. dition specified, namely,) her entrance into 
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the house, has not yet been accomplished, 
and therefore still continues to exist ; and 
the penalty remains, because of the continu- 
ance of its subject ; wherefore the vow also 
continues : thus, if the condition take place 
during the existence of rij?ht, the vow is ac- 
complished, and divorce takes place, because 
of the occurrence of the condition, and be- 
cause the subject is liable to the penalty ; 
and if it occur under the extinction of rip:ht, 
as above, the vow is done away, on account 
of tlie condition havinj? occurred: but no 
divorce tnkes place, because in this case the 
woman is not a subject of divorce ; for a sub- 
ject of divor<^e is a woman who is a property 
aceordiiifr to the ris’ht of marriage. 

(Jast'qf a disj)nt^‘ betwcoi the parti efi con- 
cerning the. oeeiirreace of the condition. — If 
a husband and wife differ (ioneerning the 
condition, the former asserting that it had not 
y(*t occurred, and the latter that it had, the 
declaration of th('. husband is to be credited, 
unless the woman produce proof in support 
of her allegation, because the husband is as 
the defendant, denying the existence ®f di- 
vorce, and the (‘-onse(iuent extinction ol‘ his 
right; wliereas the with is as the plaintitf, 
uffirming it. This ndates to a case whi're 
the condition is of smdi a natun'. that its oc- 
OAirrence may h(' ascertaim'd by oth(*r means 
than by the testimony of iJie wife Inu’self ; 
but if it be of such nature that no evidi nce 
but her own is competent to the ascertaining 
of the condition, Jier (hudaration is to he 
credited in preforen(!eto that of her husband. 
This, however, holds with respc'ct to lierself 
only, and not with resj)eet to any other 
woman ; for if a man say to his wile, “ upon 
the coming on of your courses you are 
divorced, and also such an one my ^otluT 
wife,” and the woman afterwards declare her 
menstruation to have eommenced, divorcej 
takes pliiee ui>on ht'r only, and not upon t he 
other wile. This proecH'ds upon a favourahh' 
(Construction. Analogy would suggest ‘ihat 
divorce doc's not take' place u])on her either, 
becausi' she is in this ease in the character 
of ])laiutill’, affirming the oeemrri'nea' of the 
(ionditiou, and the eonsecpient di\ oihjc, and 
the husband is as the defendant, denying ; 
and the declaration of a plaintifl’is not to be 
credited but u]Km proof; but llie reason for 
the more favoural)le eoiistruetion of tin* law 
ill this instance, is that the woman is in- 
quisitor with respect to herself, as the oc- 
currence of her courses cannot be known but 
through her; and hen(;e her declaration is 
credited on this occasion as well as in eases 
of Edit, or of carnal conjunction ; that is to 
say, if a woman, having been divorced, should 
declare' that “ her Edit having passed, she 
had llion been married to a man, who hav- 
ing duly consummated, half tlu'u divore.e'd 
her, aiiel that her Edit from that hushaiid 
had also edapsed,’’ this her dcelaration is 
credite'd, so as to render her lawTiil in mar- 
riage to her hNt husband ; and in the same 
manner the declaration of the wife is credited 
with respect to herrdf in the preseutinstance ; 


but it is not so with respect to the other wife, 
because this one is only in the character of a 
witness with respect to the other, a^d the 
declaration of a single witness is not to be 
credited, especially where she is liable to 
suspicion, which must be the case in the 
present instance, on account of the enmity 
subsisting between her and the other, from 
the latter being her Zirra, or fellow- wife; 
whence her declaraticfn respecting such an 
one is not credited. 

In the same manner, if a man say to his 
wife, “if you be desirous that Gon should 
torment you with hell lire, you are divorced, 
and this my slave is free,” and she reply, “ I 
am desirous of such torumnt,” or if he should 
say, “ if you love me you are under divorct', 
and this my other wife along with you,” and 
she repljq “ I love you,” in both cases div orce 
takes place upon tlie woman who is addressed 
in these terms ; hut the slave is not emati- 
ci[)atcd in the former instance, nor is the 
fellow- wife repudiated in the latter, for the 
reasons mentioned in the preceding case. 

OiUEOTiON. — It would appear that divorce 
ought not to take pla('<e in the former ol‘ these 
instaiKJCs, as the falsehood of tlie woman’s 
reply is evident, since no one can be supposed 
desirous of hell lire. 

IIeply. The falseliood is not certain, as 
it is possible tliat lier hatred of her husband 
may he siifficii'utly violent to induce her to 
wisii for a reieas(^ from him at the exi^ense 
oven of infernal toiments. But notwith- 
standing tluit the ])enalty (to wit, divore(') 
be aniu'xed to her reply, with respect to this 
woman, although she speak falsely; yi't 
with resni'ct to the other person who is 
named, (livorce or manumission are not so 
annexed, and consequently that person is 
unatfected by it. 

Ihde in. ease of diroree suspended upon the 
eonrses. — If a husband suspend divorce upon 
the coming of his wifG's^""''tvl^'(^, saying, 
“ upon the coming of your courses you are 
divorced,” and she afterwards perceive the 
signs of the menstrual diseharf^c, the divorce 
does not take ]dacc until the discharge shall 
have oontinuc'd for three days, as that which 
terminates within a less time is not a regular 
discharge ; but where the discharge has con- 
tinued for three days, divorce is decreed 
from the period of its eominoneement. 

But if a man say to his wife, “ you are 
divorced upon one term of your courses,” 
she is not repudiated until she become clean 
from her next succeeding courses, and her 
Tohr, or term of purity, arrive ; because 
by one term of the courses is to be under- 
stood a complete menstruation, and men- 
struation is not completed until the return 
of the term of purity. 

Anb if he say to her, “yon are divorced 
when you fast a day,” she becomes divorced 
on the sunset of the first day on which she 
fasts: hub if say, “ you are divorced 

when you fast,” her divorce takes place from 
the ^}‘st time that she begins a fast. The 
proofs are drawn on this occasion from the 
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term of those expressions in the original 
idiom. 

If a man say to his pregnant wife, “ if you 
bridfe forth a male child you are divorced 
once, and if a female, twice," and she should 
happen to produce tw’ins, a son and a daughter, 
and it be unknown which of them was first 
born, the Kazee is here to decree a single 
divorce ; but caution dictates that it be 
regarded as two divorces. — In this case the 
woman’s Ildit, or terra of probation, is 
accomplished by her delivery ; for if she 
brought forth the son first, a single divorce 
would fake place, and her Edit would be ac- 
complished by the birth of the daughter, 
aftej which no other divorce could take place 
on aC('ount of the birtli of the latter, as the 
accomplishment of the mother’s Edit includes 
a complete dissolution of her marriage, under 
which divorce cannot take place ; and, on 
the other hand, if sh(‘ brought forth the 
daughter first, two divorces take place, and 
her Edit is accomplished by the birth of the 
son, after which no other divorce could take 
place, for the same reason ; lufiicc, in the 
first instance, one divorce only would take 
place, and in the second two divorces ; but 
in the present case the second divorce is 
not decreed, on account of the doubt !in 
wdiich the matter is involved ; yet (as was 
already observed) caution dictates that 
this bo considered as amounting to two 
divorces, 

fV?scs of divorce SH-spctidcd vpon acts 
ivhich admit of freqaeat repetition.—^ If 
a man say to his wife, “if you conv(Tse with 
Zeyd and Amroo, you are under three di- 
vorces,’’ and he afterwards give her a single 
divorce, ^ and she become se])arated by the 
accomplishment of her Edit, and she then 
converse with Zeyd, and afterwards again 
marry her former husband, and then converse 
again with Amroo, she falls under two di- 
vorces with the first.— In all three 

divorces, Ziher maintains that on this oc- 
casion no divorce wliatcver takes place. — 
This case may be considered in four different 
views; — FiUst, where both the conditions 
appear, to wit, converse with both Zeyd and 
Amroo within marriage, in which case di- 
vorce would follow evidently; — Secondly, 
where botli conditions appear without mar- 
riage, in which case divorce doe:j not take 

5 lace, the reason of which is also evident ; — 
'hiedly, where the first condition exists 


* In this and the succeed in gpassagesamat- 
ter must be adverted to which it is necessary I 
to understand, in order that their sense may 
be fully comprehended. When a man pro- 
nounces tvvo or three conditional divorces, 
these remain so far in force that they recur 
upon the recurrence of the condition, even 
after an intervening marriage ; but any di- 
vorce by vvhich that marriage ma^ave been 
dissolved is then counted in with*^at which 
thus recurs upon the recurrence of the con- 
dition. • 


within marriage and the second without,* 
in which case likewise divorce does not take 
place, as that penalty cannot follow without the 
existence of the marriage and, Fouethly, 
where the first condition exists vvithout the 
marriage, and the second within it t and 
this is the case concerning which Zififer differs 
from our doctors. — The argument of Ziffer is, 
that as the existence of marriage is condi- 
tional to the divorce taking place at the tiine 
of the occurrence of the last condition, so it 
is in the same manner conditional at the time 
of the occurrence of the first condition, be- 
cause they are both (with respect to the rule 
of divorce) as one thing, since that divorce 
cannot possibly take place without the con- 
currence of both of them. To this our doctors 
reply that the case now under considpation 
is a vow, which, being an act affecting the 
maker of it, rests upon his competency ; now 
the existence of marriage, at the period of 
suspension (that is, of making the vow), is 
made conditional, in order that the penalty 
may to a certainty ensue at the period of the 
contljtions specified taking place : and, in the 
present case, marriage actually existing at 
the period of suspension, the vow holds good : 
and the existence of marriage is also rendered 
conditional at the time of the condition being 
completely fulfilled, in order that the penalty 
may take place within marriage ; because 
this penalty is divorce, which cannot take 
place but within marriage : but, in the pre- 
sent case, the time of the occurrence of the 
first condition is neither a period within 
vvdiich the vow has any force, nor in which 
the penalty can take place ; whertdbre that 
interval is considered merely as the time 
of the continuance of the vow, to which 
the existence of marriage is not abso- 
lutely necessary, as it depends upon the 
vower, a vow being an act peculiarly 
affecting the maker of it, as was already 
remarked. 

Qase of a man first proenrinq a conditional 
dk'orce, and then repudiating his wife hy two 
express divorces. — tif a man say to his wife, 
“ if you enter this house you are under three 
divorces,’’ and he afterwards repudiate her 
by two express divorces, and her Edit be 
fulfilled, and she be afterwards married to 
another man, and ho- have carnal connexion 
with her, and divorce her, and she be then 


* That is to say, where the first occurs 
within the first marriage and the second in- 
termediately between the dissolution of that 
and the commencement of the second mar- 
riage, 

t That is to say, where the first occurs 
iijtermediatelytbetween the dissolution of the 
first marriage, and the commencement of the 
second, and the second within the second 
marriage. • 

i This and the following are termed cases 
of obliteration. They are more fully treated 
of under the article Ail^ 

• • 
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married to her first husband, and after! 
that enter the said house, three divorces 
take place upon her, according to the two 
Elders.*~Mohammed says that no more can 
take effect upon her than the one divorce 
remaining after the two which she had 
already received, as above; and such also 
is the^ opinion of Ziffer. The foundation of 
this difference, in point of doctrine, is that the 
two divorces are held, by the Elders, to have 
been entirely annihilated by the circum- 
stances of the intervening marriage, and 
hence the first husband still continues em- 
powered with respect to the three divorces 
[conditionally declared as above] upon the 
woman returning to him; contrary to Mo- 
hammed and /itfer, who hold tliat they are 
not annihilated, and thend'ore that in such 
event ho continues empowered only with 
respect to the remainder of the three (as 
shall be hereafter explained). The effect of 
this difference of opinion a[>pears in a case 
where a husband, having suspended one 
divorce upon the circumstance of his wife's 
entering a certain house, afterwards repu- 
diates her by two divorces, and the woman, 
after having married another man, returns 
to her^ first husband, and then enters the 
house, in which case she falls uthIcu* the ricor- 
ous prohibition, according to Mohammed, the 
two former divorces not having been annihi- 
i itcd by the intermediate' marriage; but, in 
the opinion of the two Elders, she dix's not 
fall under the rigorous pi’ohibition, as they 
conceive the two former divorces to have 
been annihilat'd. 

Or hj three express (tirorecs, — Tk a man 
say to his wife, ‘‘ you are under three divorces 
if you enter this house," and lie afterwards 
repudiate her by three expn ss divorces, and 
she marry aiiotlier man upon the expiration 
of her Edit, and, after being divorced by him, 
be again married to lier former husband, 
and then enter the said house, no effect what- 
ever ensues. —Ziff er says that three divor. es 
take place, because three divorces are sus- 
pended generally upon the condition, whetln'r 
in virtue of the riglit irom tlu' present exist- 
ing marriage, or of that wliieh n'curs aftc'r 
the intervening marriage with another ; and 
the expression is general, and not restrictive ; 
hence, therefore, the occurrence of the three 
suspended divorces inny wstill be ooneeived 
possible after the three divorces before given ; 
for which reason the vow also continues in 
force, as the permanence of that is implied 
in the possibility of such occurrence. The 
argument of our doctors is that the penalty 
does not consist of three divorces generally, 
but of the three suspended divorces, with 
respect to which the niishand is authorized, 
in virtue of the present existence of marriage, 
because he has imposed the /ow upon hii;^- 
self for the purpose of determent, and it is 
only the three divorces therein mentioned 
which can operate in that way, not those 


Haneefa ^nd Aboo Yoosaf. 


mth respect to which he may be authorized 
by a subsequent marriage, an event the oc- 
currence of which is not probable, the chajices 
being so much against it ; and the penalty 
consisting of those throe particular divorces 
being done away by the three divorces (in 
consequence of which the subject of divorce 
no longer remains), the vow is also done 
away: but it would be otherwise if, alter a 
vow expressed as above*, the husband were 
to repudiate his wife by a singlefirreversible 
divorce, for there the vow remains in force, 
because of the permanence of its subject.* 
Case of dicoree suspended uj)on carnal 
connexion with the wife. — If a man say to 
his wife, " when T have carnal connejLion 
with you, you are undcT three divorces,’’ 'and 
he afterwards have carnal knowledge of 
her, divorce takes place upon the instant of 
sueii carnal connexion taking placej; and 
here, although he should not immediately 
ceas(i such connexion, yet he does not be- 
come liable for either a ffnet or a proper 
dower ; but |he fine or dower become s oldiga- 
toryupon him if, after the shortest cessation, 
he should again have carnal connexion with 
her. Tliis is analogous to a vow made with 
re'spect to a female slave ; for if a master say 
to his female slave, “ when 1 have carnal 
coniK'xion with you, you arc free," and he 
afterwards have carnal knowledge of her, 
she is emanei])ated on the instant of such 
connexion ; yet she has no claim to a line, 
altlioiigh ho should not immediately cease ; 
hut if, after a cessation, hc' again renew the 
eoniK'xion, she has tlieu a claim to a ffue. 
This is the doctrine of the Zahir llawayet.— 
It is recorded from Aboo Yoosaf that a ffno 
is du(' whc're he dtdays, although he should 
not entirely retreat and again reiunv tlie 
eoniK'xiou, bocauso this amoimts to carnal 
eonj unction after divorce or eninneipation, on 
aeeouiit of his eoutiniiing tlio act ; hiii 
punishment is not due, siin^T^b- whole is 
oidy one act, in which, as the commencement 
affords no cause for punishini'nt, so neither 
is punishment incurred by the a(}complish- 
ment of it; but yet the tine is^ incumbent, 
as the commission of the carnal act upon a 
prohibited subject cannot be free from both 
punishment and fine. The grounds on which 
the Zahir Rawayet determines in this case, 
is that by Jama [the carnal act] is under- 
stood the commencement of the act; and 
continuation is not commencement; where- 
fore carnal connexion de novo is not im- 
plied ; contrary to a case of cessation and 
renewal, because in that case the conni^xion 
takes place after divorce ; but yet, even in 
this instance, punishment is not incurred, 
on account of the doubt occasioned by the 
unity of place and of passion; but such 


* The subject still remains, because, after 
a single (Jivoree, a wife c'ontinucs a legal 
subject of two other divorces, until the ex- 
piration of her Edit, 
t Mekning the Akir, or fine of trespass. 
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btfing the case, the fine is incumbent, as the 
commission of the carnal act upon a pro- 
hib^ed subject cannot be free both from 
punishment and fine. 

If, moreover, in the case now recited, the 
hush md had suspended a reversible decree 
upon his commission of the carnal act, the 
divorce is virtually reversed by his delay, 
ap:reeably to Aboo Yoosaf ; but if he cease 
and ag:ain renew, it ‘is then reversed, accord- 
ing to all th^ doctors. 

Serf (an. 

Of Istisna: that (SyJlcsta'Cdtion or Exception. 

Dirorce, with a rvscri'ntion of the irilt of 
Go(i, (/(ws }(ot tahe phtcc. — If a man say to 
liis wife, “you are divorct'd (adding) if it 
pli'ase God,’’ without any stop between, di- 
vorc(^ does not take place, because the pro- 
])het has said, “ where a man makes a vow 
of divor(‘,e or manumission, saying, if it 
PLFASF Gon, he cannot be forsworn;” and 
also, because the husband lias here intro- 
duced th(‘ words, “ if it please Gon,’' in the 
form of a condition, and Inmce tTie divorce is 
suspcmdc'd upon tlie will of God, and does not, 
take plac(' until the oceurrenee of the condi- 
tion : hut the will of (ioD not h(‘ing known, 
nothing can he di'creed which is suspended 
u])on it. — And lu‘r(‘, as the sus])ension d(‘- 
stroys the elleet of th(‘ ])reeeding words, it is 
a condition that the same lollow them (;on- 
neet(‘dly, and without pausi;, as in other 
similiir east's: and the words, “if it please 
God,” are liere said to bo introduced in tlu' 
form of a condition, bt^cause they are not 
actually conditional, as by a condition is un- 
dc'rstood a thing not at present existing, hut 
the future occurrence of which is conct'iv- 
ahle ; wherefore a thing now existing cannot 
he termed a condition ; nor a thing th(“ (‘xis- 
len(‘(' of which is impossible; and the will of 
God is of one or otlu'r of tlu'se dt'seriptions. 

pnoionncid trith a pause 
hvticce)( the <tiror<‘e and the reservation . — 
WhfAT is here said proet'cds upon a supp<»si- 
tion that the words, “if it please Gon,” fol- 
low the ])r(^eding words immediate sly, and 
without sc'paration, by a pause ; hut if the 
man should first say, “ you are divorced,” 
and remain a moment or two silent, and then 
say, “if it ]dease Gon,” the virtue of tlie 
former words is established, bee.iuse in that 
ease the additional words come in as a 
retraction from the first werds which is not 
held legal. 

If a man say to his wile, “you are di- 
vorced, if it please Gon,” and she die bi'tore 
the utterance of the latter words, divorce 
does not take place, because on account of 
the reservation, “if it please Gon,” the 
words preec'ding do not stand or o])erate as a 
desire exprr-ssi'd. 

On.JFCTiON. — As death prewents dhmrce, 
that is to say, as it is on account of death 
that divorce cannot take ])lace, it ij^llows that 
the same circumstance in the present case 
precludes the words, “ if it please Gon,” and 
thereby prevents them from operating to 


annul the first words in their effect, and thus 
it would appear that on account of the 
woman's dying as above, the divorce should 
take place upon her, she not having expired 
until after the words, “ you are divorced,” 
and before the utterance of the reservation, 
“if it please Gon.” 

RErny. —Death operates to the prevention 
of divorce on account of its cutting off' the 
subject of it; but it does not prevent the 
(‘fiVet of tln^ reservation in the present case, 
as the validity of reservation depends upon 
that of the declaration, which rests upon the 
husband, who is still living ; but it would, bo 
otherwise if he should die before haying 
utteri'd the reservation, as in that case it is 
not addl'd to the preceding words. 

Divorce pronoiua'cd, with an exception m 
point of nund)e)\ tahes place accordingly . — 
I F a man say to his wife, “you are under three 
divorce's all but one,” two divorces take place ; 
and if he say, “all but two,” one divorce 
takes yilacc ; for it is a rule, that this figure 
of speech termed Istisna, is expressive of a 
ri'iiiiiinderfrom th(' whole of a given number 
from which an I'xci'ption is niado ; and this 
is a])proYcd, bc!cause there is no difference 
whatever between a man's saying (for ex- 
ample), “lowe such an one nine Dirras,” or, 
“ I owe such an one ten Dirms all but one ; ” 
wlierefore this mode of speaking by the ex- 
ce])lion of a ])art from the whole is approved, 
bt'cause it amounts to a mention, simply, of 
what remains after the exception is made, as 
in the present instance. 

But the exception of the whole from the 
whole is disapprovi'd, since, after exception 
of the whole, nothing whatever remains, the 
mention of which might be established ; and 
hence, if a man say to his wife, “you are 
inidiT three divorces all but three, the three 
divorci's take place upon her, because the 
exci'ption of a whole from a whole is nuga- 
toi-y, and therefore not admitted to have any 
eff’fct. 

And here, as in the preceding cases, the 
exiM'ption is of no effect, unless it be im- 
mediately connected with what goes before, 
namely, the sentence of divorce. 

CHAPTER y. 

OF THE DIVORCE OF THE SICK.^ 

A trife divorced hy a dying husband in- 
herits if he die before the expiration of her 
Edit.— If a man, lying on his death-bed, re- 

* By the Mussulman law, a woman, on the 
death of her husband, is entitled to an in- 
heritance froimhis estate ; but it is possible 
that the husliand may sometimes be induced, 
from personal dislike, or other motive, where 
he finds himself dying, to repudiate his wife^ 
in order to exclude htr fromj^er right of in- 
heritance, in the event of his death ; an in- 
justice which the rule^ and cautions laid 

• • 7 * 
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udiate his wife either by one irreversible 
ivorce, or by three divorces, and die before 
the expiration of her Edit, she is still en- 
titled to her inheritance from his estate : but 
if he should not die until after the accom- 
plishment of her Edit, she has no claim. 
Shafei maintains that she is not an inheri- 
tress in either case, as the matrimonial con- 
nexion, which was the cause of her inheri- 
tance, is dissolved by the divorce; whence it 
is that if this man were to repudiate his wife 
by an irreversible divorce, and she were to die 
within her Edit, before the decease of her 
husband, the husband does not inherit of her, 
the matrimonial connexion which was the 
cause of that relationship which entitled ito 
inheritance no longer remaining*. To this 
our doctors reply that the matrimonial con- 
nexion at a time of a mortal illness is a cause 
of inheritance with respect to the wife : but 
where the husband is desirous of defeating^ 
this right by giving an irreversible divorce, 
his intention is resisted, by postponing the 
effect of his sentence of divorce to the expi- 
ration of his wife*s Edit, in order to shield 
her from injury; and such procrastination is 
possible, as a marriage is accounted still to 
subsist during the Edit, with respect to vari- 
ous of its effects, such as the obligations of 
alimony, residence, and so forth : and hence 
it may lawfully be accounted to continue in 
force with respect to the woinan’s inheritance : 
hut, as soon as the Edit is accorriplished, a 
further procrastination is impossible, because 
the marriage does not th('ii coiitiniu^ in any 
shape whatever. The case, however, is very 
different whore the wife happens to die be- 
fore her husband (as mentioned by Shafei), 
for in this instance the connubial connexion 
is not a cause of inheritance in the husband 
(in virtue of his right as connected witli her 
property), because she was not sick but in 
health at the time of bis pronouncing divorce 
and the connexion is dissolved with respect 
to his right, especially where ho liinr.ielf 
manifests his desire that it should he so, by 
pronouncing upon her an irreversible di- 
vorce ; since as the connexion would he dis- 
solved though he were not desirotis of the 
annulment of his rig-ht, it follows that it is 
so where he is dcvsirous, a fortiori. The 
mode in which the connexion may be dis- 
solved without the consent of the husband is 
by the wife, upon her death-bed, admitting 
the son of her husband to carnal connexion 
and dying within her Edit, in which case the 
husband would not inherit of her, the matri- 
monial connexion with respect to him becom- 
ing null, noksvithstanding he does not consent 
to such annulment. 

Unlp^ss she he divorced at her own request^ 
or hy her own option^ or for a compensa- 

jC , _ 

clown in this chapter are intended to coun- 
teract and guard against ; some of them are 
also designed Lo counteract any fraudulent 
collusion between the wife and her dying 
husband, to the pr^udice of his heirs. 


a woman require her husband, 
who is sick, to repudiate her by an irre- 
versible divorce, and he accordingly pro- 
nounce the same upon her,— or, if he desire 
her to choose, and she choose herself, — or, if 
she procure divorce of him in the manner of 
Khoola, that is, for a compensation, and he 
afterwards die before the expiration of her 
Edit,— she does not inherit of him, because 
the only reason for postponing the effect of 
the divorce is a regard for her Vight, to the 
destruction of which she in this case con- 
sents. But if she require him to repudiate 
her by a reversible divorce, and ho pro- 
nounce three divorces upon her, she inherits, 
because a reversible divorce does not^^dis- 
solve the marriage ; and hence her requisi- 
tion of such a divorce does not imply her 
consent to the destruction of her right. 

hi case of any possible collusion between 
the partieSy by the husband, after a declared 
divorce, cwhuawl edging himself indebted, to 
her, or bequeathing her a legacy, she receives 
whatever may be of least value, inheritance, 
debt, or legacy. — If a man, upon his death- 
bed, declare that he had repudiated his wife 
hy three divorces, at such a time, during 
health, that her Edit had passed, and she 
confirm this, and he afterwards make an ac- 
knowledgment of his being indebted to her 
in a certain snm, or bequeath her a legacy, 
she will, in the event of his decease, be en- 
titled to that sum of the throe which is the 
least, the legacy, the debt, or her proper in- 
heritance ; that is to say, if her inheritance 
he of smaller amount than the debt or the 
legacy, it goes to her, and so of the others. 
This is the doctrine of Haneefa. The two 
diseiples say that the acknowledgment or be- 
nuest are either of them h'gal, and therefore 
tliat the woman is entitled either to the 
whole of the acknowledged debt, or to the 
entire legacy (provided that does not exceed 
the third, or devisable of his 

property j), as the case may he. And if the 
husband, in conformity with the reriuisition 
of his wife, pronounce three divorces upon 
her on his death-bed, and afterwi^ds acknow- 
ledge himself indebted to her in a certain 
sum, or h('queath her a legacy, she is in this 
case entitled to whatever is of least value, 
the debt, the legacy, or the inheritance, ac- 
cording to all, except Zitfer, who says that 
she is entitled to the whole bequest (not 
exceeding the third of his property), or to 
the whole of the debt acknowledged, because 
her right to inheritance being annulled by 
lier requisition of divorce, the obstruction 
to the legality of the acknowl(‘gment or 
bequest (namely, the matrimonial con- 
nexion), is removed. The argument of the 
disciples, with respect to the former case, is 
that when the husband and wife agree re- 
specting his having divorced her, and her 


* This, which is termed Sils Mai, is fully 
explained in the Book of Wills, Vol. lY. 
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Edit having passed, she from that period be- 
comes a stranger to him, and he no longer 
renSains liable to suspicion (that is to say, 
in the persent case, suspicion of his prefer- 
ring her before his other heirs, and giving 
her more than her right, which is inheri- 
tance), whence it is that his evidence to her 
advantage is credited ; and it is also lawful 
for him to pay her his Zakat, or to marry 
her sister, mr for her to marry another man : 
contrary to the second case, as there the Edit 
still remains unaccomplished, and the con- 
tinuance of that affords ground for such 
suspicion : now the subject of suspicion is a 
cir(^mstance as yet concealed and unknown, 
wherefore the ground for suspicion is re- 
garded, and not the actual fact suspected or 
appreheqjled ; and as the continuance of the 
Edit affords ground of suspicion, the effect 
of suspicion is established, namely, the in- 
validity ofacknowh'dgrnent, or bequest ; and 
hence also is established the incredibility of 
the evidence of husband or wife respecting 
each other : as well as the inA*odibility of 
evidence, in respect to relations eitlier by 
blood or by marriage : since marriage anil 
affinity are grounds of suspicion. The argu- 
ment of Haneefa is that suspicion exists in 
either instance; in the second, because a 
woman may choose divorce, in order to ouen 
to her the door of acknowledgment, or be- 
quest, so that she may receive more than her 
proper inheritance ; and in the first, because 
it may happen that the husband and wife 
may form a collusion, and agree to hold 
forth their separation and the completion of 
her Edit, in order that he may be enabled 
to favour her, by giving her more than her 
just inheritance ; and the sus])ieion is con- 
firmed where the sulisequent acknowledg- 
ment or bequest appears to bo of more value 
Than the inheritance, on which account it is 
that sirti* ,py(;('ss is rejected, and tlie rule 
dictates that she shall receive the smallest of 
the tliree, the debt, the bequest, or the in- 
heritance. — It is here to be observed that 
' no suspieiol exists respecting the proper 
amount of the woman’s inheritance, that 
being adjusted in proportion to the whole 
property inherited, according to cstablislujd 
rules. —Neither are Zakat or evidence sub- 
jects of suspicion, as a husband and wife are 
never known to form a collusion for the 
purpose of enabling him to give her the 
Zakat upon his property, to be bear evidence 
in any matter affecting her. 

Divorce pronounced in a situcitum of 
danger cuts off the wife from her inherU 
tance^ unless the danger he imminent or 
certain. — If a husband being in a besieged 
town, or in an army, repudiate his wife by 
three divorces, she does not inherit of him 
in the event of his death, although that 
should happen within her Edit but if a 
man engaged in fight, or a criminal carrying 
to execution, were in such situaAon to pro- 
nounce three divorces upon his wife, she 
inherits where he dies in that war, or is 
slain ; for it is a rule that the wife of a Faaa* 


(or Evader*), inherits of him, upon a favour- 
able construction of the law ; and his eva- 
sion cannot be established but where her 
right is inseparably connected with his pro- 
perty, whioji is not the case, unless he be [at 
the time oi pronouncing divorce] sick of a 
dangerous illness (appearing from his being 
conffned to his bed, and other symptoms), or 
in such other situation as affords room to 
apprehend his death : but it is not estab- 
lislied where he pronounces divorce in a 
situation in which his safety is more probable 
that his destruction : — thus, a man who is in 
a fort or town besieged, or one who resides 
in an army, cannot be said to be in any immi- 
nent danger, the former of these situations 
being designed for security against the 
enemy, ana the latter to repel his attacks ; 
—whereas one engaged in fight, or carrying 
to execution, is in circumstances of immi- 
nent danger ; and consequently the evasion 
is eshiblished in the latter circumstance, but 
not in the former.— There are various cases 
recA'ded corresponding with these at present 
recited, and which proceed upon the same 
rules.— It is to be observed, nowever, that 
what is here said, viz. where he dies that 
way, or is “ slain,” shows that there is no 
essential difference between the two oases, 
where he dies in the way mentioned, or in 
any other way, the same as a husband con- 
fined to a sick bed, who happens to be 
slain. 

A conditional divorce pronounced in sick- 
nesSy does not cut off the ivife from her in- 
heritanecy unless the conditioti he her own act. 
—Ik a man, being in health, say to his wife, 
“ when the first of such a month arrives 
— (or)— “ when you enter this house (or) - 

“when such an one repeats evening prayers” 
—(or)— “when such an one enters this 
house,” — “ you are under divorce,” and the 
thing mentioned take jilace at a time when 
he^ is sick, she does not inherit of him: — 
but if he were to make such a condition 
upon his death-bed, she inherits in all these 
cases exc(!pt one, namely, “ when you enter 
this house.” — It is to be observed that the 
suspensions now treated of are of four dif- 
ferent kinds; — First, where divorce is sus- 
pended upon the arrival of a specified time ; 
— Secunuly, where it is suspended upon the 
act of a stranger Thirdly^ where it is 
suspended upon the act of the husband him- 
self ; —and Fourthly, where it is suspended 
upon the act of the woman; and each of 
these again are of two descriptions ; one, 
where the suspension is declared in health, 
and the condition occurs in sickness ; the 
other, where both take place in sickness. 
In the two first instances, namely where the 


* Meaning one who endeavours unjustly to 
defraud his wife of her right, or by som^s 
means to deprive her of it, that is (accom- 
modating the explanation if the term used 
in the^ text), one who flies from or evades 
reijderiag his wife her r%ht. 
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husband suspends the divorce upon the take place in health, and the condition in 
arrival of a specified time, by saying, “ when sickness, and the act be of a nature avoid- 
the first of such a month arrives you arc able by the woman, she does not inheritf, for 
under divorce," or where he susjiends it evident reasons. And where the act is of an 
upon the act of a stranger, by saying, " when unavoidable nature, the rule is the same, 
such an one enters the houses” (or) " Avheii with Mohammed and Zifier (that is, she dees 
such an one rcpc-ats evening prayers," it tlie not inherit), hecause, on this occasion, no 
suspension and the condition both occur in act appears on the part of the husband, after 
sickness, the woman is entitled to inherit of the connexion of the wife’s right with his 
her husband, beeaus(j his intcintioii her(? ap- j)ropcrty.— With the two Eldersfon the con- 
pears to be evasion, Iromtlie circumstance of trary, she docs inluTit, because the husband 
his suspending divorce at a time when the in tliis case obliges her to the commission of 
wife’s riglit is inseparably connected with that act, and for that reason the act becomes 
his property: but if the suspension take his own, she being only as his instrument ; 
place in hc-alth, and the condition in sickness, as in a case of compulsion, a coinpellee l^dng 
Ihe woman does not inherit of him. — Zifier one who is straitened betwetm two things, in 
says that in this last case also she inherits, whhdi predi crimen t the wife here stands, 
bticause whatever is suspended upon a con- since, if she perform the act of condition, 
dition takes place on the occurrence of that she sustains the injury of divorce, and if she 
condition, and is then like the fulfilment ol' a refrain slie is in danger of perishing cither 
promise ; and also, because iu tliis case di- her(‘ or hereafter. 

vorce occurs during sickness. — The argument Where recorery interrenea heitveen a sieje- 
of our doctors is that the antecedent sus- hed dirorce and the death af the husband, tJie 
pension induces divorce at the time of tlu^ wife is eat ojf from i)iherifanee . — If a man 
occurrence of the condition consequentially, pronounce upon his wife three divorces in 
hut not designedly, and injury is not C's- sickness, and afterwards recover his health, 
tablished but from design ; the act of tlu' but happen to die before the expiration of 
husband, theri'fore, is not to bo si't aside by her Edit, she does not inherit. — Zifi'er says 
the annulment of its efiect, namdy, non-in- that she inherits, hecause the husband iu 
licritancc.- And, in the third instanet' (that tliis ease apiiears to have intended evasion; 
is where the husband Bus]i('uda the divorce Imt to this our doctors reply that the siiik- 
upon his own act), ho is considered as an ness in which divorce was pronounced having 
Evader, and the woman inherits of him, h«‘en ri'inoved by the iutcTinediate recovery 
whether thi! susjK'nsion take ]»lae<i in liealth, of health, the lust sickness which follows, 
and the condition in sickii(*ss, or hotli oeimr is the sanu' as liealtli, whence' it upiiears that 
in sickness; and also, wlu'tlu'r the act he of lu'r right is not connected with his property, 
an avoidable or an nnavoidahle naturi' ; tin and tla refore the husband is nut an evader 
reason of whiidi is, that the husband on tlii: in divorcing her. 

occasion evidently di signs to de'feat hi: ^i)nl s<) also a Jtere her a postacy intervenes. 

wife’s right, whether by the suspension, or —If a sick ])erson pronounce tliri'c divorces 
by pi’oducing tlie condition during a mortal u])ou liis wife, and she afterwards a])osta- 
illnoss. tize from th(^ faith, and again rc'turu.to it, 

OjUFcnON. — It would seem that the bus- and the hiishand then die hji^: . .'nho expi- 
hand is not an evader when' the condition is ration of her Edit, she does not inherit of 
an act of an unavoidable nature. him. 

Rkply. — I n the ease now under coiiside- Hat not v'here her iaeest interrenes.— I f, 
ration, although the act of eoiidition he uii- howt'ver, she were not to a|Ajstatize, but 
avoidable liy him, yet it is in his power to should admit the son of her husband to car- 
avoid th(' suspension of divorce upon that naJ connexion, she inherits. — The diflerence 
act, and hence his act is set aside, in order hetwi'cn those two eases is, that by apostaey 
that the woman may not he injured. lu'i* ea])aeity of inheritance is destroyed ; 

Provided that aet he of a)t avoidable nature, wlu'reas, by admitting tlu' son of herhiis- 
— And in the fourth instance (that is, where hand to the commission of the carnal act it 
the husband suspends divorce upon an act of is not so, for although this ri'uders her pro- 
the wife), if the suspension and condition hibited to her husband, yet it does not for- 
hoth occur in sickness, and the act be of hid her competency of inheritance, since nro- 
such a nature as may he avoided by the hihitiou and iniKTitaiice may he united in 
woman (such as speaking to Zeyd, for in- the same person (as, for instance, in a niother 
stance), she does not inherit, as she in this or a sister), wherefore she inherits in this 
ease consents to a divorce ; but if the act be ease : but it would be difierent if she were 
of a nature unavoidable by hi'r (such as eat- to admit the son of her husband to carnal 
ing and drinking, or prayei, or conversing eoiiiiexion during the existence of mar- 
Avith her parents), she is entitled to inherit riage, because separation is the consequence, 
(j[)f her husband, as she is compelled to the per- whence it iqipears that she consents to the 
formance of such acts, since, if she were not destruotiqn of the matrimonial connexion, 
to perlorm theioi, there is fear of her pi'rish- Avhieli is the occasion of her inheritance, 
ing either in this world or the next; and whereas, if she admit the son of her husband 
consent cannot ex,^t wlu;re she acts from to earhtil connexion after the latter having 
unavoidable necessity ; but if the suspei^sipn pronounced three divorces upon her, pro- 
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hibition is not established by that act as it 
had been already established by divorce. 

^ii'orce ocvasiofK'd by the slander of a 
dying husband does not cut of' his wife from 
her inheritance. — If a man, being in health, 
slander his wife, that is, accuse her ^ of 
adulte'iy, and attcTwards make asseviTation 
respecting the same on his death-bed, she 
inherits of him. — ^ilohammed says that she 
does not ii^Jierit : but if the slander be also 
declared upon his (haith-bed, she inlierits, 
according to all our doctors. — The reason of 
this is that the slander amounts to the sus- 
pension of divorce upon a thing unavoidable 
03" the woman, as it constrains her to oppo- 
sition,* that she lua^" remove from herself 
the scandal of the imputation. 

And so als(, of a death -bed divorce occn- 
siojied by an Aila. — If a man make an 
Aila,t or vow of abstinence, from his wife, 
during health, and she become divorced, in 
consequence of it wduai lu' is upon Ids death- 
bed, she does not inherit of him ; because 
Aila is a vow of abstiuvuiee Iroiw carnal con- 
nexion W’ith he^ for the spatu) of four months, 
w'hicli at the ('iid of that ])eriod oc( visions 
divorce, and hence it. amounts to a suspen- 
sion of divorc(' upon the arrival of a specihed 
time, being the same as if he liad said t.oher, 
“ ii]»on tlio hijise of four months, if I have,* 
not carnal connexie)n with you witiiin that 
period, 3"ou are divore-ed;” which was al- 
ready explained. 

ff here a death-bed divorce is reversible^ the 
wife i}iherds iit every (‘use . — 1 f a man iqvem 
his death-be'd reqmeliate* his wife by a rever- 
sible dive)re*e, she inherits of him in all the 
cases lu're re'cited, be'eiause; the marriage is 
not tinully dissolveel, since it cemtinues Jaw- 
lul I'or him to have euiriial ce)iinexie)n with 
her ; and such be-iiig the case, the princijde 
• upon which she inherits stands still uuim- 
’peachoiM,j 


AV)TF. — In all these cases where it is said 
that the wife inherits, it means, “ in case of 
the deceas^ of the husbaml, before the ex- 
j)iration of her Edit,” -the reason of which 
has been akeady mentioned. 

CIIAPTEll VI. 

OF liLTAAT, OR RETURXINU TO A DIVORCED 
Wll K. 

Definition of liijaat . — Itu \AT in its primi- 
tive sense fneans restitution, in law it sig- 
nities a husband returning to, or receiving 

* That is to say, forces her to require her 
husband to verify bis accusation by a Laan, 
or solemn asseveration, before the magis- 
trate, which, if he do(!S so, occasiims divorce. 
— For a full explanation of this, see Chap. X. 
treating of Laan. 
t >Soc Chap. VII. 


back, his wife after divorce, and restoring 
her to her former situation, in which she was 
not liable to separation from the passing of 
her courses, or of the space of time cor- 
responding with their periods, and which 
she recovers by lUjaat; this is the defini- 
tion of it in the Jama Kamooz; from what 
occurs respecting it in the present work, it 
appears simply to mean the continuance of 
marriage. 

A man may return to a wife repudiated by 
one or two reversible divorces. — If a man give 
his wdfe one or two divorces reversible, he 
may take her back any time before the ex- 
luration of her Edit, whether she be desirous 
or not, (loD having said in the Koran, “ YE 
MAY RETAIN THEM WITH IfyMANITY,’' whcro 
no distinction is made with respect to the 
wife’s pleasure, or otlu'rwise ; and by the 
word retain is here understood Rijaat, or 
returning to, according to all the commen- 
tators. 

Provided he do so before the expiration of 
hcrJ'Jdit . — The existcaice of the Edit is a con- 
ditit)!! of Ixijaat, because by Rijaat is under- 
stood a continuanci' of the marriage (whence 
tin* term retain is applied to it), and the 
this cannot bo established but during the 
Edit since after that is ])ast the marriage no 
l()ng(‘r ri'inaiiis. 

Rijaat is of two ?:dnds, express and implied. 
— lU.iAAT is of two species ; the First is 
tiTiued ex])ress, whore the husband says, for 
examjih*, “ I have returned to (or taken 
hmdO niy wife, or addresses the same to her 
)ersonaliy ; and the Second implied, where 
le has carnal 'connexion, or takes conjugal 
liberties withh(*r, such as viewing those parts 
of her which usually concealed, and so 
forth. This si'cond description of lUjaat is 
ai'ttording to our doctors. Shatei says that 
the Rijaat is not approved, or regular, but 
where; it is ex])ressly ])ronounced by the hus- 
haiid (provided he be able to speak), because 
Rijaat stands as a niarriage de novo, and 
(aeejording to him) carnal connexion with the 
ivife is in this case prohibited, on account of 
its legality" haying boon annulled by tho 
divorce, wiiich is a dissolver of marriage, for 
it would appear that the marriage is itself 
dissolved by a divorce, although it be of the 
reversible kind, were it not that the law there 
leaves to tho husband an option of Rijaat, 
wjiieh is tho sole reason why he coniines its 
elfect to tin* ])rohibitioriof carnal connexion, 
ami du(*s not extend it to a dissolution of 
tho mariiage itself. 'J'he argument of our 
doctors is that that by Rijaat is understood a 
eontiii nance of the niarriage, as was before 
explained ; and this may be shown by an act, 
as well as by words, for acts sometimes 
evince continuance, as in the case of abolish- 
kjg the option^f a seller ; that is to say, in the 
same manner as the abolition of the option of 
a seller (which is the continuance of property) 
is iwovcfl by an act, so also in the present ♦ 
case ; now acts peculiar to nlSirriage are signs 
of the continuance of it; and the carnal 
connexion, or other acU* as before stated, are 
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peculiar to marriage, especially in the case 
of free women, since, with respect to them, 
they cannot be lawful but through marriage, 
and, \nth respect to female slaves, they are 
sometimes lawful by right of marriage, and 
sometimes by right of possession : contrary 
to touching, or looking at the pudenda of a 
woman, without lust, Decause that is some- 
times lawful without marriage, as in the case 
of a physician or midwife ; and the sight of 
other parts than the pudenda sometimes hap- 
pens to people who reside together; and if 
a wife resides with her husband during her 
Edit, if such an accident were to imply 
Rijaat, he might then give her another divorce 
to her injury, as it would protract her Edit. 

The evidence of witnesses to Hijaat laud- 
ahle^ hut not incumhent. — It is laudable that 
the husband have two witnesses to bear 
evidence to his Rijaat; yet if he have no 
witnesses the Rijaat is nevertheless legal, 
according to one opinion of Shafei. — Malik 
holds that it is not lawful without witnesses, 
God having so commanded, saying, in the 
Koran, “ detain them with TruMANiry, 
OR DISMISS them WITH KINDNESS, AND 
TAKE THE EVIDENCE OF TWO WITNESSES OF 
YOUR OWN PEOI'LE, AND SUCH AS ARE OF 
JUST REPUTE ; ” where, the imperative being 
of injunctive import, the taking of evidence 
appears to be incum>)ent. To this our doc- 
tors reply, that in all the texts wliich occur 
concerning Rijaat, it is mentioned generally, 
and not under any restriction of being wit- 
nessed ; moreover, by Rijaat is to be under- 
stood (as was before stated) the continuance 
of marriage, to wliieh evidence is net a 
necessary condition ; as in a case of Aila, for 
instance, where it (the Aila or vow of absti- 
nence) is done away by tin; carnal act, to 
which there are no witnesses : but yet the 
taking evidence to Rijaat is laudabh', for tlie 
greater caution, so as to put it out of tlu' 
power of any person to contradict it. AVith 
respect to the sacred text quoted by Maiik, 
the imperative is to be taken, not in an in- 
junctive, but in a recommendatory sense; 
for in this instance retaining them, and 
separating from them, are connected by the 
intermediate particle “ OR,” the text saying, 
“ RETAIN THEM, or DISMISS THEM, AND 
TAKE TWO WITNESSES,” &c., from whicli it 
appears that the calling witnesses is laudable 
only, and not injunctive, in the present case, 
because, in separation, it is held to be laud- 
able only by all the doctors. 

The wife should have due notice of it. — It 
is also laudable that the husband give his 
wife previous information of his intention of 
Rijaat, lest she fall into sin ; for, if she be 
not aware of his intention, it is possible that 
she may marry another husband after the 
accomplishment of her Edif‘, and that be 
may have carnal connexion with her by an 
ijivalid marriage, which is prohibited. 

A declaration of previous Rijaat, made 
alter the expiree^ ion of the Edit, is to he cre- 
dited where hoth parties agree in it . — If, after 
the accomplishment rf the woman’s Edit, her 


husband were to declare that he had taken 
her back before the expiration of it, and she 
confirm this, Rijaat is established ; but if she 
deny the fact, her declaration is credited, 
because the husband in this case pretends to 
have performed an act which is not at pre- 
sent in his power, and his declaration is 
therefore liable to suspicion, and is not to be 
credited unless that be removed by the 
woman’s confirmation. It is tq, be observed 
that the oath of the woman (according to 
Hanecfa) is not necessary. This is one of 
the six cases of Isthillaf,* which are dis- 
cussed at large in the Book of Marriage. 

Rut not when they disagree. — If a man, 
having repudiated his wife by a reversible 
divorce, afterwards say to her, “ ItaKe you 
back,” and she reply, ” my Edit is past,” 
the Rijaat is not valid, according to Haneefa. 
The two disciples say that it is valid, be- 
cause it occurs within the Edit, that being 
accounted to continue until the woman gives 
notice of its completion; and in this case 
the Rijaat 4akes place before such notice ; 
hence also it is that if th(^ husband say to 
her, 1 have divorced yoUj and she reply, 
” my Edit is passed,” still divorce takes 
place. The argument of Haneefa is that 
that the Rijaat appears to occur after the 
completion of the Edit, because the wife is 
trustee with respect to her declaration of her 
Edit being completed : and as^ to the case of 
divorce cited bv the two disciples, it is not 
admitted by Haneefa, for divorce in such 
a circumstance, according to his opinion, 
would not take place: admitting, however, 
that it did take ])lace, it may be replied that 
divorce takes place from tlic declaration of 
tile husband, after the completion of the 
Edit (by his saying “ that he had divorced her 
during her Edit”), because this is a severityf 
I upon himself, and may therefore be allowed 
credit; contrary to returning^J^U^- wife, as 
that cannot be established by a declaration 
made after the expiration of the Edit, since 
such declaration allccts another person. 

The declaration of n wife ivlo is a slave 
must he credited respecting the termination 
of her Edit. — If the husband of a female 
slave, after her Edit is past, declare that 
lie had taken lier back during her Edit, and 
her owner confirm his declaration, but she 
herself deny it, she is to be credited, accord- 
ing to Heneefa. The two disciples say that 
the confirmation of her owner is to be cre- 
dited, because her person is Ms property, 
and hence he makes a declaration in favour 
of the husband, respecting a thing which is 
his particular right ; this, therefore, is ana- 
logous to a case where a master makes a 

* Cases treating of the necessity of a wife’s 
confirming any question respecting her mar- 
riage by oath. 

t BecauTJ^ (if she had been before under 
two sentences of divorce) this is a third sen- 
tence, which repudiates her from him by the 
I^igorous prohibition. 
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declaration concerning his slave’s marriage ; 
that is to say, if a man assert that he had 
married the female slave of such an one after 
the expiration of her Edit, she denying and 
her master confirming his assertion, the de- 
claration of the master is to be credited in 
preference to that of the slave ; and so like- 
wise in the case in question. To this our 
doctors reply that the efficiency of Rijaat is 
founded upoi^the Edit, because, if that still 
exist, the former is good and valid, but not 
otherwise ; and as the declaration of the 
female slave is to be regarded conoerning her 
Edit, it must in the same manner bo regarded 
with respect to what is founded upon it. 
Bat if the above case be reversed, — that is, 
if the slave confirm and the owner deny the 
husband’s assertion, — the denial of the owner 
is to be credited, according to the two dis- 
ciples (and also according to Haneofa, in the 
Kawayet Saheeh), because her Edit no longer 
remain^ and the right to the Matat, or pre- 
sent,* rests with her owner; wherefore her 
assertion is not to be credited t(^the preju- 
dice of her master’s right, as she is in this 
case liable to suspicion ; contrary to tlie for- 
mer case, in which the owner, by confirming 
the assertion of the husband, acknowledges 
the continuance of Edit at the period of 
Rijaat; and supposing this to be the case, 
his [the owner’s] authority disappears ; his 
right, therefore, is not injured by her denial, 
and hence that is to be credited. If, how- 
ever, in this case the female slave assert tliat 
her Edit is past, and the husband and owner 
unite in saying that it is not past, her asser- 
tion is to be credited, she being trustee with 
respect to what she says, as having sole in- 
formation upon the p(nnt in disptite. 

At what tunc the power of Itijaat termi- 
nates. — Wjikx the menstrual discharge, in 
the third courses after divorce, continues for 
ten day8,«.^7 Howards, the power of Rijaat 
terminates upon the stoppage, although the 
woman should not yet have performed lier 
customary ablutions: hut if it stop within 
less than ten iays, the power of Rijaat does 
not terminate till such time as the ablutions 
are performed, or the hour of prayer is past. 
The reason of this is that a menstruation 
is not accounted to exceed the space of ten 
days, and hence the woman’s purification is 
understood on the instant of the stoppage, at 
any time beyond that period ; and the power 
of Rijaat consequently terminates ; whereas, 
when it stops within that period, it is pos- 
sible that it may still return, and hence her 
purification cannot be finally determined 
until the customary ceremonies of ablution, 
&c., are performed. What is now advanced 
applies to the case of Mussulman women 
only ; but with Xitabees the powei of Rijaat 
terminates on the instant of stoppage of* the 
menstrual discharge in the tnircl courses 
after divorce, altliough it should happen 
within ten days, because with sucH women 

See Book 11. Chap. III. 


no other sign is requisite to establish purifi- 
cation than the simple cessation, as they are 
not held, by our doctors, to be subject to the 
injunction of the law in this particular. 

The power* of Rijaat terminates where the 
woman performs the teyumrniin,* and re- 
peats the usual prayers, according to Haneefa 
and Aboo Yoosaf. This proceeds upon a 
favourable construction of the law. Moham- 
med says that it terminates immediately 
upon the performance of teyummim ; and 
this opinion is conformable to analogy, be- 
cause the teyummim, where water is not to 
be had, stands as a purification, having the 
same virtue with ablution, as being a sub- 
stitute for it.— The argument of Haneefa 
and Aboo Yoosaf is that sand or dust is 
rather a defile r than a purifier, as it soils the 
body, and the latter even adheres to it ; and 
rubbing the body therewith is admitted to 
be a purification from necessity only ; but 
this necessity docs not abs dutely exist until 
the proper hour of prayer arrives ; and that 
which is established through necessity is 
re.striftted in its virtue to the particular 

{)oint which occasions the necessity ; and 
lenee the teyummim is regarded with re- 
spect to prayer only, and not with respect to 
the termination of the Edit. Some doctors 
have delivered it as the opinion of the two 
Elders, that the power of Rijaat terminates 
upon the commencement of prayer : others 
say that it does not terminate until the con- 
clusion, in order that the rule respecting the 
repel ition of prayer may be fulfilled. 

WiiHRio the woman, in performing ablu- 
tion, omits any part of her person, if it be a 
complete limb (such as the Iiand or foot, for 
inslance), or more, the power of Rijaat does 
not terminate: t but if the part_ omitted be 
less Uian a limb (a finger, for instance) it 
terminates. The compiler of the Hedaya 
observes that this rule proceeds upon a 
favourable construction of the law ; for ana- 
logy*would dictate, in this ease, that if a 

* According to the Mussulman law, no 
religious act can be performed without a pro- 
yiou.s purifi(;ation, by ablution, where water 
is to be had, or, in defect of water, by teyum- 
mim, that is, rubbing the hands, lace, and 
other parts of the body, with sand or dust. 

A woman, while in a state of impurity, is 
incapable of any religious act; and hence 
this formal purification is requisite upon the 
stoppage of the menstrual discharge. The 
point upon which the ease here considered 
turns is w'hether, as the teyummim is only a 
substitute for ablution, the power of Rijaat 
continues until her repetition of prayer, or 
whether it terminates immediately upon the 
per^rmance of Ijhat act. 

t That is, as the ablution is in this case 
incomplete, the power of Rijaat does not 
terminate until prayer ; but when that is ^ 
repeated, it terminates of ^^ourse, — the 
woman’s purification being then fully ascer- 
tained. 
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complete limb be through forgetfulness 
omitted, the power of Rijaat discontinues, 
"because the woman has performed the ablu- 
tion upon the greatest number ol her limbs, 
and the rule of the whole applies to the 
greatest number ; wher(!as, on the other 
hand, in the omis.sion of any part short ol a 
complete limb, it would suggest that the 
power of Rijaat still remains, because the 
laws respecting Janayat and the courses do 
not admit of (Ti vision, and hence, where the 
power of Rijaat remains with respect to a 
part, it continues with respect to the whole, 
as in the lilHTly of prayer, for instance; in 
fr,hort, analogy requires that the rule be the 
pairu' in both coses: but the reason for a 
more fovourable construction is that there is 
II n essential dilferenee in the two eases, be- 
cause any ])art short of a complete limb soon 
becomes dry, especially in hot weather, and 
hence it is not certain but that part may 
have under^^one ablution together with the 
rest, for which reason it is here said that the 
Rijaat terminates ; whereas a complete limb 
Coes not quiekly Ix'coine dry; neitlfr cam 
t he omission ot so large a portion ot the per- 
son, in ablution, be ascribed to forgettuln(;ss. 
It is K'corded from A boo Yoosaf hat the 
omission of ablution wdth res])ect to the 
mouth or nostrils is the same, as with 
respect to a com]il('te liiiib; but it is (dse- 
where recorded Iroiii him tiuit these stand 
the same as any pirt short of a complete 
limb (and of tins oniiiioii is Mohammed), be- 
caus(i tluire is a (litlerenee of ojuiiiou con- 
eerniiig tlie divine iiijuiictioii diicetiiig the 
ablution of those parts. 

A inaij inhv hack an 'an(‘}tjoi/(‘(J 

dirorred irife, prorided she he dc/it ered of a 
r/ii/d H'iihin sink a time as vshddiskvs its 
jiarcntagc in kim.* — If a man divorce a wute 
who is pregnant, or who has brought forth 
a child, and ihclari' that hi* has never had 
carnal conneAion wutli lier, he is novel the- 
less at liberty to take her back, be^eanse 
where the ])regnancy a])pears w'ilhin such 
time as rendi'rs it possible to be derivi'd from 
liim, to him it is to be ascribed ; and tliis cir- 
cumstance iiroves bis connexion vitli her, 
wlience a rif.ht of Rijaat is established in 
him, as the divorce thus appears to be rever- 
sible ; and in the same maniu'r, where the 
larentage of the child born of her is (!stab- 
ishi'd in him, liis connexion with her is also 
established ; and it thus appearing that she 


^ To understand the scope of this case, it 
is requisite to advert to one of the funda- 
mental laws of divorce, — that a divorce pro- 
nounced upon a wminan with wdiom the 
husband has not had carnal connexion is, in 
all cases, irreversible. The case here ^;on- 
sidered supposes the liusband to have repu- 
diated his wife by a sentence of divorce 
undefined, ^ that is, without specifying 
whether it is<^reversible or irreversible ; for if 
lie were to declare it under the latter de- 
scription, it hold^^so at all events. 


I has been enjoyed by him, the divorce is con- 
sequently reversible ; and his declaration is 
in either case null, as the law denies iit, be- 
cause, by ascribing the woman’s pregnancy, 
or the birth of the child, to the carnal act of 
the husband, it establishes her marriage, and 
consequently his right of Itijaat, a fortiori. 
It is to be observed that by the husband di- 
vorcing a wife wRo has brought forth a child 
is here meant divorce after delivery ; for if 
the child were born after the divorce, the 
Edit would be thereby accomplished, and the 
power of Rijaat would terminate of course. 

A 7nan acknowledginq that ke had never 
consummated ivitk kis divorced wife has no 
potver of liijaat, although ke have keen in 
retirement ivitli her. — If a man retire with 
his wufc in such a way as amounts to a Khal- 
Avat Saheeh, and afterwards divorce her, de- 
claring that he lias not bad carnal connexion, 
he has iiopowiT of Rijaat, because that would 
have beim eonlirmed to him by his commis- 
sion of tin* carnal act ; but be acknoAvledges 
that thisRas not taken place, and hence bis 
desdaration is credited, as it opi'rates to the 
pn'judiee of his right ; and the law does not 
on this occasion deny bis dc'claration, bciaiuse 
a woman’s right to h(‘r stipulat'd dower is 
founded noon lur making delivc'ry of her 
IX'rson, and not upon lu'i* husband’s seisin of 
it: contrary to tlie former ease, as there the 
law is repuguantto tht' husband’s declaration. 

If a Ilian divorec' his wife after a retire- 
ment, and again take her liaek, and after- 
wards ass('rt that be lias not h:ul carnal con- 
neexon with bei', and she should be delivered 
of a child within a day short of two yi'ars 
aft(T divorce, the Rijaat is valid notwitli- 
standing bis assertion, bisauise the parentage 
oif the child is established in him, as tlio 
w'omaii had not doiiared the com])letion of 
her hdit, and a child may be supposed to 
continue so long in the wcm^J^vReiiee the 
luisliand is considered as having had carnal 
connexion with her before divorce, because 
if her pri'gnaney Avere ascribed to such con- 
nexion alter divorce, the m/erriage stands 
dissolved on tlu' instant of divorce, on ac- 
count of its not luxAing been then consum- 
mated ; and of course the subsequent carnal 
connexion is iinlaAvful ; and Mussulmans arc 
not suiiposed to commit any uiilaAvlul acts. 

liijaat niay be established by the birth of a 
child, — If a man suspend the divorce of his 
Avife upon the circumstance of her producing 
a child, and she be dt livercd of a child, and 
again of anotlu'r within not less than six 
mouths after, although it Averc more than 
two years, Rijaat is established,'^ provided the 
Avoman have not declared the completion of 
her Edit, because divorce faking place upon 
the Avoman in consequ(*nee of her first de- 
livery, Edit Avas incumbent upon her ; and 
her second child must be supposed to pro- 

* That is to say, the man is considered as 
having taken back bis Avife. (See the begin- 
ning of this chapter.) 
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eeed from an embrace of the husband dur- tcntion or wisb of tbc husband to take back 
in"- the Edit, which act on his part amounts his wife; but where he does not do so before 
to a formal reversal of the divorce. ^ the Edit is accomplished, it appears that ho 

If a man say to his wih^, “ every time that had no such wish or intention, in which case 
you produce a child you are under divorce,” it would be evidemt that Die scntenceltook 
and she be delivered of three childi-en at efieet upon the instant of his pronouncing it, 
three separate births, that is, within not less and that tlio wife was consequently sepa- 
tliaii six months of each uth(.r,lUjaat is estab- rated from that period; for it the effect of 
lished by the ])irth of the second child, and the sentence were in reality restricted to the 
in the same manner by that of the third, b(‘“ completion of the lidit, another Edit would 
cause, upon the birth of the lirst, divorce then always be requisite after the first ; and 
takes place, and Edit is incumbent, and ui>on hence, as it appears that the wife is, in effect, 
that of the second Uijaat is established, for us a stranger to her husband, from the time 
the reason before observed, that it must be of the senti'iu'e of divorce, it follows that ho 
sup})osed to proceed from an embrace of the has no authority to carry her forth ; whence 
luisband during the Edit ; and a second di- it is here said that he cannot carry her upon 
vorce takes ])lace, because the husband has a joiiriu'y until he has called witnesses to bear 
suspended divorc'-e iqion (diildbirth with thy evidince tohis Bijaat; — in which case the Edit 
expn'ssion, “every time that,” and Edit is is annulled, andliis authority re-established, 
incumbent in consequence of this divorce ; Cohuhitalion is not made illegal hy a re- 
and by tlie birth of tlu! third, Bijaat is again rersihlr diroree.— Cahxai. connexion with a 
establishi'd, for the same reason as above, wif(‘ is not remlered illegal by a reversible 
and a tlurd divorce takes place in the same divorce, according to our doctors. Shafei 
maniKT as the second: and in tlfcs case the inn int?i ins that it is rendered illegnxl thereby, 
Kdit is to be counted by the course's, lu'e^ause since \he connubial connexion is dissolved, 
tlu' woman is not pregnant, but subject to becauseofth<'a])])earance()fthatwhichter- 
coursc's, at the period of each divorce taking minates marruij^e, namely, his sentc'iice of 
])lace upon her. divorce. The argument of our doctors is that 

‘(('Oman ((nder rerersllde dieoree may the connubial tie still continues, insomuch 
ado('n //cr.sc//’.— J r is allowed to a woman that the husband is at liberty to take back 
under revm'^ible divorce to adorn herst'lf, as Ids Avif(', ('Ve n against luu will, because a 
she is lawful to lu-r hnsliand on account of right of Jvijaat is rcsc'rved to him out of ten- 
their marriage still ludding ; and as Rijaat derness, in order that he maybe enabled to 
is laiidabh;, and her adorning of her ])erson recovi'i* his with wlnm he becomes ashamed 
may ('xcit(' him to it, the action is therefore of having divorced her ; and this neci'ssarily 
permith'd by the law. implying that he is emnowert'd to recover 

A man mast not aojn'oaeh a re('ersihly di- her, his Ix'ing so proves tliat Uijaat is a con- 
roreed wife irithont giving her intimation ~ tinuamui of the marriiige, and not a marriage 
It is not i)ro])cr for a man, having a wile | d(> novo, as a man cannot marry a woman 
under levei’sible divorix', to ap])roach her against her will. With ri'spect to what 
wi4P;)ut jut'vious intimation, or letting lu'r tShaiei advances, that “ the connubial con- 
htai- his footst('|)s : — this is where he has no nexion is dissolv ed on account of the ap- 
intentioii«i^,Jiijaat ; because a woman is pearamuj of that which tc'rminates marriage, 
sonntiuH's undressed, and it might liap[)en nam^'lv, his seiiknci' of divorce',” it may be 
that if he wd’c to come ujiun lyr uiuuvan's replied that the effect of the terminator is 
he wamld s('e parts of her, the sight of vyliich postponed to the completion of the Edit, ac- 
occasions Uij*at ; and this not being Ids in- cording to all the doctors, out of tenderness to 
tention, lu' would givm her another divorce, the Imsband, as above, 
which w^ould protract her kdit. ■/’ 

divorced ivife eanttot he carried vpon a . ^(‘vtion, 

journey until llijaaf he estiddished.—K^W'S Q/’ Circumstanees which render a divorced 
cannot carry with him, U])on a journey, a ife lawjid to her ILushand. 

wife w'hoiahe has repudiated by a reversible A man may marry a wife reirudiafed from 
div'orc(', until he have called witnessi'sto bc'ar him tty one or two irreversihle divorces. — In 
evidence to his Uijaat. —Zilfer says that tlu) a case of irreversible divorce, short of three 
husband has sindi a power, beicausc^ their divi^rcys, the husband is at liberty to marry 
marriage still hold- ; which is the reason his wyile again, either during her Edit, or 
why he may lawliilly hav e carnal connexion after its completion, as the legality of the 
with her, according to Ham ('fa. — The argii- subjc(;t still continues, since the utter ex- 
ments of out doctors arc twofold ; — ITkst, the tinction of such legality depends upon a 
word of Ooi), who has said, “ takk tiikai third divorce ; and accordingly until a third 
NOT FoKTU FiiOM TiiKiK JAVKLLINGS,’’ wlu'rc divorcc take pl^e, the legality of the subject 
the text applies to the w omen underiH'versibh' coittinues. 

divorce, the carrying of whom upon a journey Out i:ctjon.~If the legality of the subject 
is the removal of them I'rom their dwel- continue, it follows that it is lawful for any 
lings, and is therefori' illegal, — 1:11:condly, 1 other person besides the husband to marry 
the only reasoTi why the elfect of a sentence ' tlu' wih' during her Edit. " 
of reversible divorcc is postponed to t^ie ac- JtiU’LY. — Her marriage wdth any other 

complishment of the Edit is, the possible in- 1 during her Edit is forbidden, on account of 
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its inducing a doubtful parentage ; but if 
the husband marry her, this objection can 
not exist. 

But if hy three divorces he camiot marry 
her until she he previously married to another 
man. — If a man pronounce three divorces 
upon a wife who is free, or two upon one 
wno is a slave, she is not lawful to him. until 
she shall first have been regularly espoused 
by another man ; who, having duly consum- 
mated, aft(!rwards divorces her, or dies, and 
her Edit from him be accomplished, because 
OoD has said, “ if he divorce her, she is 

NOT, AJTEIt THAT, LAWFUL TO HIM ” (that 

is after a third divorce) “until she marry 
ANOTHER HUSRAND.’’ And here two divorces 
to a slave are the same as three to a free 
woman, because the legality of the subject 
has only half its force in a slave, on account 
of her state of bondage ; and hence it would 
follow that, to such an one, a divorce and a 
half stands the same as three divorces to a 
free woman, but ns divorce is incapable of 
subdivision, two divorces are allowed. As 
to what is said, that the second husband 
duly consummating is a condition, it is 
founded on the text here quoted, in wliich 
the word Nikkah [marriage] im])lies caimal 
connexion, as it hciirs two meanings, hy one 
of which it signifi( s carnal conjunction, and 
by the other the legal union of the sexes, 
and it is on this occasion taken in the Ibrmer 
sense; but even admitting that the word 
Eikkali, in the text, meant simply the mar- 
riage contract, yet the condition is estab- 
lished upon a well-known tradition of the 
prophet, wlio being qestiqnc'd concerning a 
person’s power of marrying again a wife 
who, after he liad repudiated lier hy three 
divorces, had been married to another man, 
and whom, after retiring with her, and li(t- 
ing her veil, that man liad divorced, replied, 
“ the woman is not lawful to her first hus- 
band until she has tasted the embrace of the 
other;” but the condition requires only tlu' 
entrance of the penis into the vagina, and 
not the emission of seed, as the above tradi- 
tion implies the entrance generally, whence 
that only is understood. 

Nature of the consummation in the second 
marriage which renders a divorced ivife again 
lawful to her first huslnutd. — A youth under 
puberty is the same as a full grown-inan 
with respect to legalizing ; that is to say, if 
a man give his wife three divorces, and she, 
after her Edit, marry with a youth Tinder 
maturity, and he perform the carnal act with 
her, she then [in case of his decease or 
divorce] becomes lawful to her first husband, 
because the condition, naraeljq entrance, in 
virtue of a regular marriage, is necessarily 
supposed to be fulfilled. ^ Malik says that 
the carnal act of a full-grown man i^ the 
condition, because unless he be arrived at 
maturity the woman’s tasting (that is, en- 
joying plepure from) his embrace, which is 
the condition, is not fulfilled : but the cases 
before recited in the book of marriage dis- 
prove this distihetion of Malik. It is to be 


observed, that it is recorded in the Jama 
Sagheer, that a boy under puberty, but who 
is such as to be able to perform the •carnal 
embrace, is termed a Moorahick ; and where 
such an one has carnal knowledge of his wife, 
ablution is incumbent upon her, and she is , 
therebyrendered lawful to a former husband, 
if .he should have repudiated her by three 
divorces ; and the carnal embrace of such an 
one is implied from the circuinstanco of his 
having a priapism and desire. It is also to 
be observed that ablution is made incumbent 
upon the woman, in the present case, only on 
account of the entrance of the hoy's penis 
into her vagina exciting an emissio sominis 
on her part, the necessity thereof with re- 
spect to her being solely in consequence of 
her full puberty ; but it is not incumbent 
upon the hoy, he not being subject to the 
necessity of such observance ; but yet it is 
required of him, that he may be habituated 
to a laudable custom. 

A FEMALE slave, whom her husband has 
repudiated’ by two divorces, is not rendered 
lawful to him by the carnal embrace of her 
mastc'r, because that which is essential to her 
legality (namely, marriage) docs not exist 
here. 

The second 'marriage, when contracted 
under a legalizing eonilitum, is disapproved ; 
hut yet the tvoman is rendered legal hy it to 
herfrst hushand.—lv a man marry a woman 
whose husband had repudiated her by three 
divorces, under a condition of rendering her 
lawful to her former husband, as if he were 
to declare to her— “I marry you under a 
condition of rendering you lawful to your 
former husband,” or, as if she were to say to 
liim--“i marry with you under the condi- 
tion of my b(‘Coming lawful to my former 
husband,” — tliis is an abominable marf^ige, 
because the second husband is here termed 
a Mohullil, or legaiizer, and tlj^-’*^phet has 
aid, “let the curse of God fall upon the 
Mohullil and the Mohallal-le-hoo : * but 
nevertheless, if the parties contract a mar- 
riage under this condition, -and the man 
divorce the woman after carnal connexion, 
she, upon the completion of her Edit, be- 
comes lawful to luT former husband, as 
there undoubtedly exists a consummation 
in a regular marriage, which is the cause of 
legality, and the marriage is not invalidated 
by the condition. It is recorded from Aboo 
loosaf that such a marriage is null, as it 
falls under the description of a Nikkah 
Mowokket, or temporary marriage, because 
the words of the husband, “ I marry you 
under a condition of rendering you lawful 
to your former husband,” imply, “ I marry 
you until the time of our having carnal con- 
nexion, and not for an indehnite time, and 
is therefore the same as where a man says to 
a woman, “ I marry you for a month,” and so 
forth ; and the marriage being invalid, the 

* The thing rendered legal. It means, on 
this occasion, a thing rendered legal by some 
indirect and unapproved expedient. 
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wonfan cannot by that means be rendered 
lawful to her former husband ; but in reply 
to thi^our doctors urg'c that the restriction 
of the marriagre to any specified time is not 
expressly mentioned by the parties, nor does 
the man here marry the woman under any 
other condition than that of doing bv her as 
marriage requires ; and hence it does not 
come under the description of a temporary 
marriage. It is recorded from IMohammcd 
that the manage is legal and valid, for the 
reasons before mentioned ; but yet the woman 
is not thereby made lawful to her first hus- 
band, because tiio second husband here en- 
deavours to precipitate a thing wliich the 
law postpones (for the law postpones her 
legality to her former husband to the 
death of her present), and therefore meets a 
due return in the defeat of his design (to wit, 
legalizing the woman to her former hus- 
band) ; in the same manner as in the murder 
of an inheritee ; that is to say, if any person 
slay his inheritee, he is thereby cut off from 
inlieritance, as having attempted^o yjrecipi- 
fate that which the law has postponed, and 
thus meets his punishment in the defeat of 
his design (to wit, immediate inheritance); 
and so also in the y)resent case. 

Thvjird hudand, rccovvr'uKj Ins trife hif 
an intvrvrnioif marruKfc^ recovers his fall 
power of divorce over /o-r.- Iraman repu- 
diate his wife by one or by two divorces, and, 
her Edit being completed, she be married to 
another man, and afterwards return to her 
former husband, be becomes again autho- 
rized so far as three divorces, the one or the 
two divorces formerly pronounced upon her 
by him having been cancelled and obliterated 
by her marriage with the second husband, 
in the same manner as three divorces would 
have been.* This is the doctrine of the two 
Elders. Mohammed says that marriage with 
a «eeond Jms band does not obliti'rate any 
thing shoft^f tliree divorces. The proofs 
on either side are drawn from the Arabic. 

The wife's declaration of her haring (wen 
legalized is to he eredited. — If a man pro- 
nounce three f!ivorces upon his wife, and she 
afterwards declare that “her Edit having 
been duly accomplished, she has been mar- 
ried to another man, and enjoyed and 
divorced by him, and that her Edit from 
him is elapsed,”— her former husband may 

* That is to say, one or two divorces are 
obliterated, the same as three would be, had 
that been the number formerly pronounced 
by him. It is necessary to observe that this 
case involves a principle in divorce which is 
nowhere expressly mentioned ; namely, that 
the same woman is not a legal subject of 
more than three divorces to any one man, 
and consequently, that a man who repudi- 
ates his wire by two divorces (for instance), 
if he marry her again, unless the interven- 
tion of another husband obliterate tfiese two, 
has no power beyond one divorce in the 
second marriage. • 


lawfully admit her asseveration, and marry 
her, provided that from the period of his 
divorcing her such a space of time have 
elapsed as affords a possibility of this haying 
been the case, and that he actually believe 
her assertion to be true; because the sub- 
stance of the woman’s assertion is either 
a matter of mere temporal concern (as not 
comprehending) any merit or demerit before 
God), or it is a matter of religion (on ac- 
count of legality being suspended upon it), 
and the declaration of a single person, either 
in matters of a temporal or spiritual nature, 
is worthy of credit; and the confirmation of 
her assertion is not forbidden or reprobated, 
wdiere the space of time which has inter- 
vened admits the possibility of its truth. — 
The h'ariual diffcT concerning the shortest 
period which admits of this possibility, as 
shall be fully explained in treating of Edit. 


* CHAPTER VII. ’ 

OF AILA. 

I}efinitlQ]2^of^,J]M in. its 
primitive sense, signifies a vow. — In law, it 
implies a husband sw(‘aring to abstain from 
carnal knowh'dge of his wife for any time 
above four months, if she bo a free woman, 
or two* months, if she be a slave. 

The mode in ivhich A it a is established . — Ip 
a man swear tliat h(; will not have carnal 
connexion witli his wife, — or, that he will 
not have such eoniu'xion with her within 
four months, — an Aila is established; be- 
cause God has said, “ WnETtF A man makiss 

A vow [Aila] WITH UKSPECT TO Ilia WIFE, 
HE MUST STAY FOTJK MONTHS,”— tO tllC end 
of the verse. 

In breach of Aila expiation is incamhent, 
man, in a case of Aila, have carnal 
knowledge of liis wife within four months 
after, he is forsworn in his vow, and expia- 
tion is incumbent upon him, this being in- 
curred by the breach of his vow ; ancf the 
Aila drops, as his vow is cancelled by the 
breach of it. 

lint if it he observed, a divorce irreversible 
ensues at its termination. — But if he have 
not carnal knowh'dge of her for the space 
of four months, a divorce irreversible takes 
place, independent of any decree of separa- 
tion from the magistrate.— Shafei says that 
a decree of the magistrate is requisite, be- 
cause the husband here withholds her right 
(namely carnal connexion) from his wife, 
and hence the magistrate acts as his substi- 
tute, in effecting a separation ; as in the case 
of oimnchs and^irapotent persons, in short, 
according to Snafei, a right to demand 
separation rests with the woman, in the 
same manner as in the case of her marriage 
to one who is impotent or an eunuch ; and in 
conseipu-nce of a decree of Ae magistrate 
she becomes repudiated by a divorce irrever- 
o 
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Bible. — The arguments of our doctors are two- 
fold:— First, the husband, in abstaining 
from carnal connexion for the space of fonr 
months, acts unjustly towards his wife, by 
withholding from her that which is her right, 
for which the law makes him a due return, 
in depriving him of the benefit of marriage 
upon the expiration of that term ; and this 
is an opinion recorded from Othman, and 
Alee, and Abdoola-lbn-drlussaood, and Ab- 
doola-lbn-Abbaas,and Al)(loola-lbn-Aumroo, I 
and Zeyd-lbn-Sabit Secondly, in times 
of ignorance * and Ail a stood_ as a divorce, 
and the law afterwards constituted it a di- 
vorce postpoiu'd to the period of four months : 
— jVow, if a man swear to abstain for four 
months, bis vow drops at the expiration of 
that term ; that is, if the same man should 
afterwards marry and cohabit with the same 
woman, he is not forsworn, beeause the vow 
was t(im])orary ; but if he should liave sworn 
to abstain for ever, his vow eoiitinu(*s in 
force, be(‘.ausc it is general (that is to say, is 
not restricted to four months), and no viola- 
tion appears by whiedi it might be cami'dled : 
yet divorce does not take ])lae(^ ui)on it iv- 
leatedly, unless wlieie marriage is ropoaied, 
X'eausi!, after separation, the withholding of 
the woman’s right cannot be sui)p()S(‘(l to 
('xist ; but if, after s('paration,_ the vowm* 
were to marry her again, the Aila, returns ; 
and consequently, upon carnal cohabitation 
in this marring!', he would be forsworn ; or, 
if ho abstain, an irreversibh- divorce again 
takes place upon her, at tlu' expirat ion of four 
months, as befori', because tlie obligation of 
the vow continues, on account of its being 
genera), and in consiMpieiuL' of tlie man 
marrying her again her right to carnal con- 
nexion is established, and of course bis in- 
justice iu witlibolding it from her.— And Iutc 
it is to be observi'd that the reeomnu'ncf'raent 
of the Aila is to he counted froin tlie date of 
the second marriage; and if this man were 
again a third time to marry lu'r, tlu'^Aila 
returns, and occasions an irreversihh* divorce 
at tlu' expiratu)!! of four mouths, iu ease of 
the husband refraining from eanial eonnoxion 
for that term, for the rc'asous already stated. 
— What is now advanced prf)eecds upon a 
supposition of tlu' vower marrying the woman 
again without the iutorvention of liermarriage 
with another man; hut if, iu the interim, 
she had been married to another man, divorce 
would not take place in consequence of the 
vower abstaining from carnal conm'xion for 
tlu' space of four months, in the second mar- 
riage, because the vow is eontined, in its 
effect, to divorce in the tirst or original pro- 
priety, * the Aila in the present case, being 


* That is, before the establishment of ^thc 
Mussulman faith. 

^ t AY hen a man marries a woman, his milk 
(which is hero and elsewhere renderc'd 
propriety, ort-right; that is, peculiarity of 
possession) continues with respect to her, 
notwithstanding ^ivorcc, until it be abro- 
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the same as if the husband were to suspend 
divorce upon his abstaining from carnal co- 
habitation for tlie space of four months, 
where the effect is restricted to the propriety 
then existing, and so in this case likewise. — 
This case is grafted on the case of oblitera- 
tion, poncerning which there is a difference 
of opinion between Ziffer and our doctors; 
and that case is where a man, having said to 
his wife, “ if j^ou enter this house you are 
under three divorces,” afterwiA‘ds repudiates 
her by an express senti'iiee of three divoroes, 
and she is again married to him, and then 
enters the said house, from which no divorce 
takes place, according to our doctors, whereas 
Ziffer holds that divorce taki's place ; as was 
ri'cited at largo in a foriiier cha])ter. — Ihit 
observe that, intlu' ease now under e.ousider- 
ation, allliongh divorce do not take place, 
yet the obligation of the vow remains, as it 
was g('neral, and continues uncaiicelled by 
any breach of it ; and hence, if the man 
should ever have carnal connexion with the 
wife at aiy; subsequent period, expiation is 
iiieiimbi'iit u])()ii him, on account of this 
breaidi of liis vow. 

yi row of fihstinrnre for n term short of 
four mouths (tors not constitute ^lila, — Ie a 
man make' a vow to abstain from carnal 
knowledge of his wife for loss than four 
months (as if he W('r(‘ to rc'striet it to two 
or to three moutlis), it is not an Aila, because 
Ibn Abbas has said that Aila is not occa- 
sioned by ti vow of abstinence from carnal 
(!onn('xi(»n with a wife for a period short of 
four mouths ; and also, beeause a husband 
who abstains from tlie einbrnc!' of his wife 
foi' tlie sjiaei' of four months or upwards, 
lias no obstnielion to ])lead, tliat bi'iug the 
long(‘st rqiaee during which any obstriK'tion 
is supposed to exist but an obstruction 


gated by lier marriage with IflfiTilier. In 
short, the propriety, or peculiar right, of 
a husband is a ])rineiplc which is alive in 
the ai'.tual ('\isteiice of inarria^'e, and is not 
aiiuiliilqti'd, but remains dormant, or (piies- 
eent, under a termination of it by divorce ; 
and lumci' it is that, where a man marries a 
woman, after having repudiated her, he is 
said to attain a revival of propriety, not a 
propriety de novo. Many of ifie most im- 
portant and (a])parently) unaoeoiintablc laws 
of divorce are to be trad'd to this source. In 
the present ease the Aila is said to have been 
restricted in its effect to the vower’s original 
propriety, and exinscf^uently, in its effect, 
recurs upon every revival of that propriety 
by marriage ; but it being abrogated by the 
woman’s intervening marriage with another, 
the vower’s suliseqiK'iit marriage with her is 
an attainment of propriety de novo, iu which 
the vow cannot operate. 

* l»y the obstruction here mentioned is to 
be iindq^’-stood pregnancy for the last four 
months, during which it is not deemed lawful 
lor a husband to have carnal connexion with 
his 
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inay»ooutinue for a time short of four months, 
ancl consequently divorce will not take place 
from a vow of abstinence for that time. 

If a*man make a vow, sayin^^ to his wife, 
“by Got) I will not have carnal connexion 
with you for two niontlis, nor for two months 
after that,” Aila is established. The proofs 
of this arc drawn from the Arabic. But if 
a man swear that ‘‘he will not have carnal 
connexion with his wife for two months,” 
and then renfuin silent for a clay, and the 
next day airain swear that ‘‘ he will not have 
carnal connexion with her for two months 
after the other t.vo,” Alia is not establislual, 
because the second vow is distiiirt and sepa- 
rate f%)in the former, the liusband, upon nis 
making? his flr^t vow, beinp: ijrobibited from 
carnal connexion for two months, and u])on 
niakiiif^ the second, for four months, exc(‘pt- 
injj; the day on which he rcanained silent, 
whence the term of four months complete 
(l)('ini2: the space of tinu' reipiisite to consti- 
tute Aila) is not included in this vow. 

If a man vow that “ ho will not have 
carnal connexion with his wife mr a. year, 
c\c('j)tins‘ a day,” Aila is not (‘st'il)lisbed. 
This is contrary to th(' opinion of Ziller, who 
places the cxceptt'd day at the emd of the 
year, conceivina' this to be analoi>ous to a 
case of hire ; that is to say, if a man a»rree 
to b't or liir(‘ a house to another tor a year 
exeeptin.e: a clay, tbc' day excepted is trans- 
fcrri'd to the end of tin* year, and so in this 
case likewise; and the c‘Xce])tion heinp: trans- 
ferred to the end of the four montlis, the 
coin])lete term of an Aila is involved in the 
\(m. The ai’g'umeiit of our doctors is that 
the term Mawah'c [maker of an Aila] is 
a])plied only to one who (lannot have carnal 
connc'xioii with his wife for the spac^e of four 
months without incurrin<i’ a pcmalty, such as 
cx})iation for instance* ; but in the present 
ca^e lh(‘ husband may have carnal connex- 
ion with^iih. wife without ineurrinj^ any 
penalty, because! the day excepteel is not par- 
ticularly speeillcd, ce)utrary to a case of lure, 
wdicre the exce])ted day is transferred to the 
end of the ye-eft*, from ne'cessity, as the con- 
tract, or en^aj^cnient of liire, would without 
that be void, on account of ij^noraneo ; 
wdiereas this is not tlie case in a vow. But 
if, after this vow, the man were on any par- 
ticular day to have cjirnal connexion with 
his wile, and four inejuths or upwairds of the 
year still rt'inain, Aila is established, as the 
exception then drops. 

If a man, heinp: in Basra, and his wife in 
Koofa, swear that he will not go to Koofa, 
Aila is not established, ho<'ause he can still 
have carnal connexion with his wife, with- 
out incurring any j)C'nalty,‘^ by bringing her 
from Koofa to the place of liis residence, and 
there enjoying her. 

A vow of ahstinenco, under a jivnalty an- 

* That is, without subjecting himself to 
any obligation of performing expiation for 
the breacli of his vow. • 


nexed^ constitutes an Aila. — If a man make 
a vow, annexing to his breach of it pilgid- 
mage, fast, alms-gift, manumission, or di- 
vorce, by saying to his wife, “if I have 
carnal connexion with yon, I am under an 
obligation to fast,”— or ‘‘ to give alms,”— or 
“to perform a pilgrimage,” — or ‘‘such an 
one, my slave, is free,” — or “ you are di- 
vorced, —or “such an one, my wife, is di- 
vorced,” — Aila is established, as in this case 
an obstacle is opposed to the commission of 
the carnal act from the, terms of the vow, 
in tlie mention of the condition and the 
penalty, tlie stweral penalties above men- 
tioned amounting to prohibition, as the in- 
curring of any of them is attended with 
trouble or injury. Ahoo Yoosaf objects 
that suspending the manumission of a slave 
upon the eommissioii of the carnal act docs 
not amount to an Aihi, as it is possible for 
the husband to evade the penalty, by lirst 
selling the slave, in^ which case ho might 
commit the a(;t without incurring any 
])cnalty. To this TIaneefa and Mohammed 
rei)ly lhat the sale of the slave! is not a 
matter of certainty, as a purchaser is not 
always found, and lienee this objection is of 
no weight. 

Ail(( holds respecting a wife under re- 
rersddc divorce. — If a man make an Aila 
wdth respect to a wife under rcversit)le 
divorejo, tlie Aila is established ; hut if, with 
r(‘S])ect.to one under irnwersible divorce*, 
it is not established, hecaiuse connubial 
union still subsists in tlu' former case, hut 
not in the latter ; and in tlic sacred writings 
she alone is declared to ho a subject of a vow 
of a])stinence who is tin' wife of the vower. 

Jlut drops on Ute aeeomjdtslement. (f her 
l^i<lif.— \v a man make an Aila with respect 
to a wife under reversihh' divorce, and her 
Edit h(' aec()m])lished heloiv' the expiration 
of the term of Aila, the Aila them drops, as 
tin* woman (beeomiiig totally separated by 
the <*#mph‘ti()ri of her Edit) no longer remains 
a subject of it. 

ui}> Aila made respecting a woman before 
marriage is nugatory . — If a man say to a 
strang(! woman, “ lly God I will never have 
carnal coniu'xioii with you,” — or “you are 
to me like the back of my mother,” * and ho 
aft{*rwar(ls marry lii'r, neither Aila nor Zihar 
are established, as th(‘se expressions are ipso 
facto null, the woman, at the time of nis 
addressing her in these terms, not being a 
subject ot either one or the other, since none 
are so hut wives : but yet if a man marry a 
woman after having vowed in this manner, 
and have carnal knowledge of her, he must 
perform expiation on account of breach, of his 
vow, which is still binding upon him. 

* *A species of abuse, by which, in times of 
ignorance, the wife stood virtually divorced. 
Since the propagation of the faith, it only 
occasions the wife to he prohi)i)ited to her 
linsband until such time as he shall perforin 
an expiation. See article ^ih ar. 
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The term of Aila, with respect to a slave, 
is two months, this being: the space of tim^ 
fixed for her final separation ; thus the term 
of Ailaof a slave is haK that of a free woman, 
as well as her Edit. 

An Aila made respecting a wife at a dis- 
tance mag he orally rescinded, — If, at the 
time of making’ an Aila vow, there should 
exist any natural or accidental impediment 
to generation on the part of either the man 
or tne woman (such as the former being sick, 
or the latter being impervia coeunti, or an 
infant, incapable of the carnal act, — or their 
being at such a distance from each other as 
does not admit of their meeting during its 
term), it is, in this case, in the man’s power 
to rescind his Aila, by saying I have re- 
turned to that woman, upon which the Aila 
drops.“Shafei says that Aila cannot be re- 
scinded but by the carnal act (and such is 
likewise the opinion of Tchavee), because, 
if the above declaration of the husband 
amounted to a rescindment, it would follow 
that a breach of the vow is therein estab- 
lished, and consequently that expiation is 
incumbent; whereas this is not the 5ase. — 
The argument of our doctors is that, the 
Mawalee, having wronged his wife by a vow 
prohibiting his carnal connexion with hcT, 
it remains with him to make her such satis- 
faction as circumstances admit of, by a \er- 
bal acknowledgment ; and the wrong being 
thereby removed, he is no longer subject to 
the penalty jmnexed to it, namely, divorce. 
— It is to be (mserved that if the obstruction 
to generation, in the case under considera- 
tion, be removed during Aila, and after tlie 
Mawalee’s oral rescindment as above, such 
rescindment is null, and his commission of 
the carnal act is then requisite to rescind it, 
as he is here enabled to employ the actual 
means, whilst the end remains as yet un- 
attained. 

An equivocal expression of divorce ^ tafes 
effect according to the liHshainl' s interpretation 
of his intention. — If a man say to his wife, 
‘‘you are prohibited to me,” let him be asked 
concerning the intention of these words ; and 
if he say, “ my design, in those words, was to 
express a falsehood,’^ his declaration is to be 
credited, as his intention coincides with their 
actual tenor. (Some have said that his 
declaration is not to be credited before the 
Kazee,* as his speech is apparently a vow, 
since the rendering prohibited that? which is 
lawful amounts to a vow.) And if he say, 
“ I intended divorce,” a single divorce irre- 
versible takes place, exceptwhere he designed 
three divorces, in which case three divorces 
take place, as was stated in treating of Talak 
Kinayat, or divorced by implication : and if 
he say, “ I intended Zihar,” Zihar is accord- 
ingly established with ^e two Elders. 
Mohammed says that this is not Ziiiar, 
because it is essential to Zihar that the hus- 
band compare his wife to his own relation 


That is, in point of law. 


within the prohibited degrees, which i^ not 
the case in this instance. — The argument of 
the two Elders is that he has declared prohi- 
bition generally ; and Zihar also inv^iyes a 
sort of prohibition (namely, the prohibition 
of carnal connexion, until after expiation), 
and a circumstance generally expressed is 
capable of bearing a restricted construction. 
— And if he say, ‘‘ I intended prohibition,” — 
or “ 1 had no particular intention,” his speech 
amounts to a vow, and conseq^jently an Aila 
is established from it, because a vow is the 
original thing (with our doctors) in rendering 
prohibited that which is lawful, as shall be 
demonstrated in treating of vows. Soine doc- 
tors construe any expression of prohibition 
into a divorce, where there is no parncular 
intention, as being agreeable to custom. 


CHAPTER VIII. 

OF KILOOLA. 

pefinition of the term. — EnoOLA, in its 
primitive sense, means to draw off or dig up. 
In law it signifies an agreement entered into 
for the^ purpose of dissolving a connubial 
connexion, in lieu of a compensation paid by 
the wife to her husband out of her property. 
— This is the definition of it in tne Jama 
Ramooz. 

Reasons which Justify Khoola^ or divorce 
Jor a coinpensation. — Whenever enmity 
takes place between husband and wife, and 
they both see reason to apprehend that the 
ends of marriage are not likely to be answered 
by a continuance of their union, the woman 
need not scruple to release herself from the 
power of her liusband, by offering such a 
compensation as may induce him to liberate 
her, because the word of God says, “No crime 

IS IMPUTED TO TJIE WIFE OR tlUSRAND 

RESPECT mo THE MATTER IN LIEU OF WHICH 
SHE HATH RELEASED HERSELF;” that is to 

say, thiTe is no crime in the husband’s 
accepting such compensatior , nor in the 
wife s giving it. 

Which occasions a single irreversible 
divorce.— where the compensation is 
thus offered and accepted, a single divorce 
irreversible takes place, in virtue of Khoola; 
and the woman is answerable for the amount 
of it, because the prophet has said that 
Khoola effects an irreversible divorce : and 
also, because the word Khoola bears the 
sense of divorce, whence it is that it is 
classed with the implied expressions of it, 
and from an implied divorce a divorce irre- 
versible takes place but intention is not 
essential to Khoola, because by the mention 
of a compensation, the act is made indepen- 
dent of it and also, because it is not to be 
imagined that the woman would relinquish 
any part of her property but with a view to 
her own'safety and ease, which is not to be 
obtained but by a total separation. What is 
nowr-dvanced proceeds upon a supposition 
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of fhe aversion being on the part of the '^fe, 
and not on that of the husband ; but if it be 
on t)j[e part of the husband, it would be 
abominable in him to take any thing from 
her, because the sacred text says, “ ip ye be 
DESIROUS OF CHANGING (that is, repudiating 
one wife and marrying another), take not 
FROM her any thing and also, because 
a man, by divorcing his wife from such a 
desire of change, involves her in distress j 
and it behovf's him not to increase that dis- 
tress by taking her property. If, moreover, 
the aversion be on the part of the woman, it 
is abominable in the husband to take from 
her more than what he had given or settled 
upon»her, namely, her dower. (According to 
the Jama Saghcer, if the husband take from 
her more than the dower, it is strictly legal, 
as the text of the Koran already quoted is 
expressed generally : but the former opinion 
is founded on a tradition of the prophet, to 
whom a woman having mentioned her hatred 
of her husband, he advised her to give up 
her dower, as a compensation, t^ induce the* 
husband to divorce her, to which she replied, 
“ 1 will give that and more !” but the prophet 
answered, “ not more — and here the aver- 
sion was on the part of the woman). — But 
et if the husband should take more than the 
ower, it is approved in point of law and 
so also, if he were to take any compensation, 
where the aversion is on his part, because 
the sacred text goes to establish two points ; 
one, the lawfulness of Khoola in judicial 
view ; and the other, its admissibility 
between the parties and Gob Almighty ; 
now, from the tradition which has been 
recited, it appears that where the aversion is 
on the part of the wife, a Khoola for more 
than the dower is disapproved ; and, on the 
other hand, the text before quoted shows that 
if the aversion be on the part of the husband, 
he shoi^fd not take any thing, and consci- 
quently not more than the dower a fortiori ; 
wherefore the ground of admissibility is 
abandoned, on account of the contradiction 
between th^ tradition and the text; and 
practice is established upon the other re- 
maining ground, namely, the lawfulness of 
Khoola in a judicial view. 

The wife is responsible for the compensa- 
tion . — If a husband oiler to divorce his wife 
for a compensation, and she consent, divorce 
takes place, and she becomes answerable for 
the compensation ; because the husband is 
empowered, of himself, to pronounce eithiT 
an immediate or a suspended divorce, and he 
here suspends the divorce upon the assent of 
the woman, who is at liberty to agree to the 
compensation, as she has authority over her 
own person, and the matrimonial authority, 
like retaliation, is one of those things for 
which a compensation is lawful, although it 
do not consist of property ; and the divorce is 
irreversible for the reasons already assigned, 
and also because Khoola is undersitood to be 
an exchange of property for the person ; and 
upon the husband being vested with a right 
in the property, the woman, in retfirn, is 


vested with a right in her own person, in 
order that an equality may be established. 

Difference between a wife requiring Khoola 
in lieu of an unlaivful article^ and requiring 
dworce in lieu of the same in express terms , — 
If the thing oftered to the husband in return 
for Khoola be not lawful property (as if the 
woman were to desire him to grant her 
Khoola in lieu of wine or a hog, and he con- 
sent, saying, “ I agree to a Khoola in lieu of 
such wine,’' or so forth), a divorce irreversible 
takes place, but nothing is due to the hus- 
band but if a compensation for divorce con- 
sist of a thing not lawful property (as if the 
woman were to desire her husband to divorce 
her for a cask of wine, and he consent, saying, 

“ 1 divorce you in consideration of such 
wine,’^ and so forth), a reversible divorce 
takes place. — The reason for divorce taking 
place in both instances is that the husband 
has suspended it upon the consent of the 
woman, which is already testified ; and the 
difference between the case of Khoola and 
that .of divorce is that, in the former, the 
comptmsation being null, the word used by the 
husband [Khoola] remains, and that, as being 
a Kinayat, or implied sentence, is effective of 
irreversible divorce ; whereas, in the latter, 
the word divorce is express, and conse- 
quently occasions reversible divorce only. — 
And the husband has here no claim upon his 
wife, because she has not named any uppre- 
ciablo article, which might be the means of 
deceiving him ; and also, because if the thing 
named be partieularly specified by her, it 
cannot be lawfully made incumbent upon 
her in favour of her husband, on account of 
his being a Mussulman; and in the same 
manner, it eannot be made incumbent if it 
be not particularly speeitied, as in that case 
she docs not charge herself with it : — but it 
is otherwise where she specifies a thing under 
a false denomination (as if, for instance, she 
were to make a proposal of Khoola to her 
husband, by saying, “divorce me for this 
cask of vinegar,” and he agree, and the cask 
afterwards appear to contain wine), for in 
this case he has a claim upon her for an 
equal quantity of vinegar of the medium 
standard, because her naming an appreciable 
article has been the means of deceiving him : 
— and it is also contrary to a case in which 
a master emancipates his slave, or constitutes 
him a Mokatib, in return for a cask of wine ; 
for then the emancipated person is responsi- 
ble to his emancipator for the amount of his 
estimated value as a slave, because the 
owner’s property in his slave is a thing 
which bears a certain estimable value, and 
which he therefore cannot be supposed 
willing to relinquish gratuitously ; whereas 
the property in the wife’s person is not of 
any estimable lalue in the circumstance of 
the dissolution of the connubial right, as the 
only reason for its being so, in the attain- 
ment of such right, is its importance, an(f 
consequfmt title to respect ; ■v#ience it is that 
the attainment of that right without a return 
is not countenanced by^the law; but the 
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relinquirfunent of that right being in itself 
a manifestation of such respect, there is then 
no occasion to impose upon any one an 
obligation of property for the purpose of 
manifesting it. 

The compensation for Khoola may consul 
ef anything which is lawful in dower, — 
Whateveh is capable of being accepted as 
■a dower, is also capable of being accepted as 
a compensation for Khoola, since whatever 
is capable of being a proper return for that 
whicn is appreciable (namely, the woman’s 
person at the time of its coming into pro- 
priety), must, in a superior degree, be capable 
of being a compensation for a thing not ap- 
preciable (namely, the woman’s person at 
the time of the destruction of propriety). 

Case of Khoola required in lieu of pro- 
erty unspecified, — If a woman say to her 
usband, “ Grant me Khoola for what is in 
my hand,’’ and he agree, and it should after- 
wards appear that she had nothing in her 
hand, divorce takes place ; but nothing re- 
mains incumbent upon the woman, as she 
has not deceived her husband by any specific 
mention of property : but if she were to say, 
“ grant me Khoola for the property in my 
hand,” and he agree accordingly, and it 
should appear that she had nothing in her 
hand, she must in this case return to him her 
dower, because she has deceived him by a 
specilication of property which did not exist ; 
and hence he docs not appear to consent to a 
relinquishment of the connubial propriety 
without a return, and the woman cannot be 
legally bound to give the thing spccitied, or 
its value, as its kind or species is unknown ; 
neither can she be laid under any legal 
obligation to render the estimated value of 
her pepon, that is, her proper dower), be- 
cause, in the circumstance of the destruction 
of the connubial propriety, that is not appre- 
ciable ; it is therefore fixed that there rcmiain 
incumbent upon her whatever the husband 
may have given in lieu of his attainment of 
the propriety, in order that thus he may 
be shielded from injury. — If, moreover, a 
woman say to her husband, “ grant me Khoola 
for the Dirms in my hand,” and he agree, 
and it afterwards appear that she had nothing 
in her hand, he has a claim upon her for 
three Dirms.— The proofs are here taken from 
the Arabic, 

Case of Khoola in lieu of an absconded 
slave. — If a man enter into an agreement of 
Khoola with his wife, in lieu of an absconded 
slave, on the condition that, if the slave be 
recovered, she shall make him over to the 
husband, but if not, she shall not be answer- 
able ; yet she is not released from responsi- 
bility, and it remains incumbent upon her 
either to make delivery of the slave or of his 
value, because an agreement of Khoola k of 
a reciprocal nature (whence it is requisite 
^ that the recompence be received on the part 
of the husband) ; and the condition of release 
from responsibility agreed to by the parties 
'IS disapproved, and consequently void ; but 
yet the Khoola is ot so, as it is not rendered » 


void by involving an invalid condition. 
Analogous to this is a case of marriage ; — 
for if a man marry a woman, agreeing to 
give, as her dower, an absconded slave, on 
the condition that if he be recovered he shall 
be made over to her — but if not, that the 
husband is not to be answerable ; yet the 
husband is not released from responsibility, 
and it remains incumbent upon him either 
to deliver to his wife the slave specified, 
when able so to do, or to pay her his price. 

Cases of Khoola granted for a specified sum. 
— If a woman say to her husband, “ divorce 
me thrice for one thousand Dirms,” and he 
pronounce a single divorce, there remains 
incumbent upon her one third of the thou- 
sand Dirms, because, in requiring three 
divorces for the whole sum, she has required 
each divorce, separately, for the third of that 
sum. — It is however to be observed that the 
single divorce pronounced in this case is 
irreversible, as being given in Heu of pro- 
perty. 

If a wor^an say to her husband, divorce 
me thrice, upon my paying you one thousand 
Dirms,’’ and the husband give her one di- 
vorce, nothing is incumbent upon the woman, 
according to Haneefa, and the husband is at 
liberty to take her back. The two disciples 
say that a divorce irreversible takes place in 
return for one third of the thousand Dirms, 
because the expression “ upon payment of” 
is the same as the word ” for ” in contracts 
of exchange. The argument of Haneefa is 
that the expression “upon payment” is a 
condition, and the thing conditioned cannot 
h(‘ divided according to the parts of the con- 
dition itself : contrary to the word “ for,” as 
that is used to express a return, and as the 
property is not due, divorce express (and 
consequently reversible) remains. 

If a man say to his wife, “ divorce yourself 
thrice, for (or upon payment of), Hie thou- 
sand Dirms,” and she pronounce upon herself 
on(.‘ divorce, no eficct whatever takes place, 
because the husband is not desirous that she 
should become separated for a'^y thing short 
of the whole sum specified : contrary to_ a 
case where the proposal comes from the wife 
(as in the preceding instance), because, as 
she there appears to be desirous of procuring 
separation from her husband at tno whole 
expense specified, it follows that she is wil- 
ling to procure it, at the third of that expense 
only, a fortiori. 

If a man say to his wife, “ you are divorced 
upon payment of one thousand Dirms,” and 
she agree, divorce takes place upon her, and 
the husband has a claim upon her for the 
thousand Dirms, in the same manner as 
where a man says, “you are divorced for a 
thousand Dirms,” and the wife consents, in 
which case divorce takes place, and one thou- 
sand Dirms are incumbent upon her: — but 
it is to be observed that in both cases the 
woman’ s^^assent is a condition, because the 
words of the husband, “ you are divorced for 
one thousand Dirms,” mean, “ you are under 
divorce in return for one thousand Dirms 
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dufe from you to me/^— and his words, ** you 
are divorced upon payment of one thousand 
Dirms,” mean, “you are under divorce on 
condition that one thousand Dims be due 
from you to me,*’ and the retuni cannot 
be made incumbent upon her without her 
assent ; moreover, a circumstance suspended 
upon a condition cannot take place until the 
condition be previously fultiUed, wherefore 
the elfeet in this case depends upon her 
a^reeinf? to ^hat is proposed. And here the 
divorce is irreversible, for the reason already 
stated. 

If a man say to his wife, “jw are 
divorced, and there is against you a thou- 
sand* Dirms,” and she consent, — or, if a man 
say to his slave, “you are free, and there is 
against you a thousand Dirms,” and the 
slave assent, — the slave is free, and divorce 
takes place upon the mfe, but nothing 
remains incumoent upon either, according 
to Haneefa: — the rule is also the same if 
they were not to assent.~The two disciples 
say that the sum specihed is incimibcnt upon 
them, where they assent ; but that, if they 
do not assent, neither divorce nor emaiici- 

E ation take place ; i‘or they argue that the 
itter part ol the husband’s address is such 
as is used in bargains of exchange ; and a 
contract of Khoola, or of Kitabat, being a 
contract of exchange, is therefore to be con- 
sidered as such as in hire, for instance, 
where if a man say to another, “ carry this 
burthen, and there is a Dirm for you,’^ it is 
the same as if he W('re to say, “carry this 
burthen for a Dirm.” — To this Haneefa re- 
plies that the latter part of the sentence has 
a separate and detached sense, and there- 
fore IS not to be connected with the preceding 
part, unless there be something to show that 
it is so ; — but here nothin exists to evince 
^uch connexion, because divorce and manu- 
missioi^are frequently produced without any 
substantial return : — contrary to cases of sale, 
or of^ hire, as neither of these are to be 
conceived without a substantial compensa- 
tion. ^ 

A proposal of Khoola madv, to the tcife^ 
U'itli a reserve of option to the ha shandy ts 
tnraUd. — If a man say to his wife, “you are 
divorced for a thousand Dirms, on a con- 
dition of option to me (or, to you) for three 
days,” and she consent, the option is invalid, 
where it is reserved to him, but valid where 
it is reserved to her ; and if she reject his pro- 
posal within the three days, the Khoola is 
null ; but if she do not reject it within that 
time, ^ the divorce takes place, and the sum 
specified by the husband becomes incumbent 
ui>on her. — This is the doctrine of Haneefa. 
The two disciples say that the option is null 
in either case, and that divorce takes place 
upon the woman, and the sum specified 
becomes incumbent upon her, because option 
is used for the purpose of dissolving a con- 
tract, or other agreement, after i^ has been 
concluded, and not for preventing the execu- 
tion of it ; and the act of the man, or of the 
woman, implying proposal on the tart of 


the former, and acceptance on that of the 
latter, does not carry with it dissolution on 
eitW part ; his proposal does not, as it is a 
Yameen, or suspenaing vow, on account of 
its involving a condition and a consequence 
(namely, the suspension of divorce upon the 
woman’s consent); and a vow is in itself 
incapable of effecting dissolution ; nor does 
her acceptance, as that is the condition of 
the vow, and as the vow^ is in itself inca- 
ahle of effecting dissolution, so is the con- 
ition ; and such being the case, the reserve 
of option on either part is null. — The argu- 
ment of Haneefa is that Khoola on the part 
of the woman stands as a sale, since it is a 
transfer of propeu'ty for a return, and accord- 
ingly, if it proceed first from the wife, by 
her saying to her husband, “ divorce me in 
return for one thousand Dirms, on a con- 
dition of option to me (or, to you) for three 
days,’* and she afterwards retract before her 
husband signifies his consent, her retractation 
is approved, on which account it is restricted 
to tlpit Majlis, or situation,^ and does not 
extend beyond it, — that is, if she rise from 
her scat before her husband signifies his 
assent, it becomes null; the condition of 
option in it therefore, when proceeding from 
the wife, is 'approved ; but when it proceeds 
from the husband, the condition of option 
is not approved, because it is then a vow, 
wherefore his retractation of it is not ap- 
proved, and it continues in force beyond the 
Majlis ; and as it is a vow on the part of the 
husband, he can have no option, since a vow 
docs not admit of option. Let it be also 
observed that the case of a slave, with 
respect to manumission, is the same as that 
of a wife, with respect to divorce that is 
to say, manumission for a consideration is 
an exchange, on the part of a slave, the 
same as divorce for a return, on the part of 
a wife. 

The assertion of the husband respecting 
Khfjola is to he credited. — If a man say to 
his wife, “ I yesterday divorced you for a 
thousand Dirms, but you did not consent,’* 
— and the woman reply that she did con- 
sent, the assertion of the husband is to be 
ensdited: but if a man say to another, “I 
yesterday sold you this slave for a. thousand 
Dirms, but you did not consent,’^ and the 
oDier reply that he did consent, the asser- 
tion of the purchaser is to be credited. — The 
reason of the difference between these two 
cases is that divorce for a compensation is 
a vow, wlien proceeding from the husband, 
and his acknowledgment of his having made 
the proposal does not necessarily imply an 
acknowledgment of the condition having 
taken place, as the vow holds good indepen- 
dent of that circumstance, whereas sale 
cannot be effaeted without the consent of 
the purchaser, and hence an acknowledg- 
ment of sale necessarily implies an acknow- 
ledgment of that circumstance without 
which sale cannot exist, n^ely, consent, 
and the seller’s denial of that circumstance 
is a contradiction to his previous aoknow- 
. ^ 8 * 
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led^nnent, and consequently not to be 
credited. 

A mutual discharge leaves each party with- 
out any claim upon the other. — A Mobarat, 
or mutual discharge (signified by a man 
saying to his wife, “ I am discharged from 
the marriage between you and me," and her 
consenting to it), is the same as Khoola, — 
that is to say, in conseouence of the declara- 
tion of both, every claim which each had 
upon the other drops, so far as .those claims 
are connected with their marriage. This is the 
doctrine of Hanecfa. Mohammed says that 
nothing is done away by either except what 
is particularly mentioned by both the husband 
and the wife. Aboo Yoosaf unites with Mo- 
hammed, as to the Khoola, but with Haneefa 
as to the mutual discharge. — The argument 
of Mohammed is that mutual discharge and 
Khoola are contracts of exchange, in which 
the circumstances specifically stipulated are 
alone regarded, and not those which arc not 
stipulated. The argument of Aboo Yoosaf 
is that the word Mobarat, from its gramma- 
tical form bears a reciprocal sense,' and 
therefore requires that the discharge be 
equally established on both sides; and this 
is general ; yet the discharge is in this case 
restricted to those rights connected with 
marriage, as the design proves it to bo so ; 
but Khoola only re(iuires that the woman be 
freed from the restraint of her husband ; and 
as that is obtained by the dissolution of the 
marriage, it does not require that all its 
effects be terminated. The argument of 
Haneefa is that Khoola bears the simse of 
separation, and that is general, the same as 
a mutual discharge, and consequently mar- 
riage is thereby terminated, tog(‘ther with all 
its rights and effects, the same as by a mutual 
discharge. 

Khoola entered into hy a father on behalf 
of his infant daughter is invalid. — If a father 
transact a Khoola with the husband of his 
infant daughter, agreeing to pay the don- 
sideration out of her property, the Khoola is 
not valid with respect to her, because this 
exhibits no regard for her interest, as lier 
person is not appreciable in the dissolution 
of a marriage, whereas the consideration is 
so : contrary to marriage (as where a man 
contracts his infant daughter to another) for 
that is valid, because the woman’s person, on 
entering into a marriage, is appreciable: — 
and the woman’s person not being appreciable 
in the dissolution of a marriage, the Khoola of 
a wife sick of a mortal illness is considered 
as proceeding from the third of her property; 
but being appreciable upon entrance into a 
marriage, if a man sick of a mortal illness 
were to marry a woman on a proper dower, it 
is considered as coming from the whole of his 
property. — The Khoola, therefore, being ill'C- 
gal, the dower of the infant does not drop, 
^^nor does the husband acquire any right to 
her property. — There are two traditions with 
respect to the*uct of the father occasioning 
divorce in this instance ; according to one, 
divorce does take pitace ; but according to the 


other it does not ; the former, how ver, is the 
better opinion, because the Khoola is a sus- 
pension of divorce upon the consent oi the 
father, which is the same as upon any other 
condition. 

Unless he engage to hold himself responsible 
for the compensation. — If a father transact a 
Khoola on the part of his infant daughter for 
a certain sum, engaging to hold himself 
responsible for the payment, the Khoola is 
valid, and the sura specified becomes incum- 
bent upon him, because the engagement even 
of a stranger for the consideration of Khoola 
is valid, and consequently that of a father in 
a superior degree : in this instance also the 
infant’s dower does not drop, as the Tather 
I has no authority with respect to the relin- 
j quishrnent of it. 

I Or refer it to his daughter's consent.— 
And if the father were to stipulate that his 
daughter is to be responsible for the sum 
specified, this will depend upon her con- 
sent where she is competent {that is, capable 
of eomprehmiding the nature of her situation, 
and that of the present transaction, and pro- 
nouncing upon them) ; and if she consent, 
divorce takes place, on account of the con- 
dition being fulfilled upon which it is sus- 
pended : but the sura specified (or considera- 
tion) is not incumbent upon her, as an infant 
is incapable of undertaking the discharge of 
any peemniary obligation ; and if the father 
consent on his daughter’s behalf, there are 
two traditions eoncerning it; — according to 
one, divorce does not take place until she 
shall eventually express her consent ; and 
according to another, divorce takes place 
independent of it ; but here the compensa- 
tion agreed for is not incumbent upon her at 
all events. — And in the same manner, if a 
iatluT, transacting a Khoola on the part of 
his infant daughti r, agree that the compen- 
sathm shall consist of her doweilixfund he 
lia])p(‘n not to be suret y for the same,* the 
validity of the Khoola depends upon the 
daughter’s consent, which if she declare, 
divorce takes place ; but yet h^r dower does 
not drop : and liere also, if the father consent 
on his daughter's behalf, there are two tra- 
ditions concerning it, as already stated : if, 
however, he be surety for the dower, amount- 
ing to one thousand Dirms (for instance), 
divorce takes place, because the condition 
(namely consent) is existing ; and five hun- 
dred liirms only are incumbent upon him, 
according to a favourable construction of the 
law. Analogy would suggest that he is liable 
for the whole thousand, upon this ground, 
that where an adult woman transacts Khoola 
on her own behalf, before consummation of 
marriage, for any specified sum (say one 
thousand Dirms), and her dower be also one 
thousand, the whole sum is incumbent upon 
her, and is discharged by five hundred drop- 
ping from her dower, and her paying the 


* See Book of Marriage, Chap. III. 
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otlfer five hundred out of her own property : 
— but according to the more favourable con- 
BtruQ^tion of the law, nothing whatever is 
incumbent upon her, because the intent of 
the husband, in the transaction, is merely 
to free himself from the obligation of her 
dower ; and this end being obtained, nothing 
beyond that remains incumbent upon her. 


CHAPTER IX. 

OF ZIUAE. 

Definition of the ferm,—Tm word Zihar 
is derived from Zilir, the back. — In the Inn- 
uage of the law it signifies a man comparing 
is wife to any of his female relations within 
such prohibited degree of kindred, whether 
by blood, by fosterage, or by marriage, as 
renders marriage with them invariably un- 
lawful,— as if he were to say im her [by a 
peculiarity in the Arabic idiom], “you are to 
me like the back [Zihr] of my mother.” It 
is essential to Zihar that tlie person compared 
be the wife of th(i speaker, insomuch that 
Zihar does not apply to a female slave ; and 
competency to pronounce Zihar appertains 
only to one who is a Mussulman, of sound 
mind, and mature age, that pronounced by a 
Zimmee or an infant being nugatory ; and its 
efii'ct is to prohibit the person who pronounces 
it from carnal connexion with his wife, until 
he shall have performed an expiation. 

Zihar prohibits carnal con^iexion until ex~ 
piation. — If a man say to his wife, “you 
are to me like the back of my mother,” she 
[the wife] becomes prohibited to him, and his 
carnal connexion with her is unlawful, as 
w,ell as every other conjugal familiarity, 
until hi^ perform expiation for the same, as 
is enjoined in the sacred writings. 

Nature anil duration of Zihar, — In times 
of ignoiance (that is, before the establish- 
ment of the ^lussulman faith), Zihar stood 
as a divorce ; and the law afterwards pre- 
served its nature (which is prohibition), but 
altered its effect to a temporary prohibition, 
which holds until the performance of expia- 
tion, but without dissolving the marriage. — 
The reason for this is that Zihar is an offence, 
as being a declaration founded upon a false- 
hood, and which amounts to a disowning or 
denying of the wife ; and therefore finds its 
proper punishment in her being rendered un- 
lawful to him who pronounces it, by a pro- 
hibition which cp\not be removed but by his 
performing expiation : and as carnal con- 
nexion becomes prohibited by Zihar, so do 
aU its accompanying nrivileges, such as 
kissing, touching, and otner familiarity, lest 
the husband be tempted to the commission of 
the carnal act ; in the same manner as is the 
rule with respect to relations wittiin the 
prohibited degrees, with whom not only the 
carnal act itself, but also every famil^rity 
which leads to the commission of it, are pro- 


hibited : contrary to that respecting women 
fasting, or in their courses, with whom 
although the commission of the carnal act 
itself be prohibited, yet other liberties are 
not so, as those situations are perpetually 
recurring ta them, and if such a rule were 
to hold, it would operate as an almost con- 
tinual restraint upon them ; whereas^ with 
respect to women under Zihar, or within the 
prohibited degrees, this is not the case. 

If the prohibition occasioned by Zihar he 
rio/ated, yet no additional penalty is in- 
curred, — If a man, having prodouced Zihar 
upon his wife, have carnal connexion with 
her before he makes expiation, it behoves 
him to repent and pray forgiveness from 
God ; but nothing is incumbent upon him, 
except the expiation on account of his Zihar, 
as before, and that he refrain from any re- 
petition of the carnal act with her until he 
icrform such expiation, because it is re- 
nted of the prophet that he thus commanded 
one who had committed the carnal act with 
his wife after Zihar, and before expiation ; 
from nvhich tradition it appears that nothing 
more is incumbent (in consequence of the 
commission of the carnal act before expia- 
tion), for if it were so, the prophet would 
somewhere havs mentioned it. 

Zihar cannot occasion divorce . — Let it be 
observed that from the words of the husband. 

you are to me like the back of my mother,” 
nothing but Zihar is establishea, because 
the term employed expressly signifies Zihar ; 
and if he should intend divorce by it, yet 
that does not take place, as the law of di- 
vorce [is broken through in this particular,* 
and consequently Zihar does not admit of 
divorce being intended by it. 

Zihar is established by a comparison with 
any part of the body which implies the whole 
pc/t son. — Ip a man say to his wife. “ you are 
to me like the belly of my mother,” or “ the 
thigh,” or “ the pudendum,” — Zihar is 
thereby established, as Zihar signifies the 
likening of a woman to a kinswoman within 
the prohibited degrees, which interpretation 
is found in the comparison bein^ applied to 
any of the parts or members improper to 
be seen. — And Zihar is in the same manner 
established, by the likening of the wife to 
any other kinswoman within such prohibited 
degree as that marriage with them is at all 
times unlawful, such as sisters, and aunts, 
and foster-mothers, who are invariably pro- 
hibited, as well as a natural mother. And 
so also if a man say to his wife, “ your head 
is to me like the back of my mother,” or 
“your pudendum,” or “your waist,”— be- 
cause by these the whole person is figura- 
tively expressed ; and so also if he were to 
say, “your half or your third,” because 
in ibis case th5 efifect is established in a 


* That is to say, Zihar has been made, by 
the law, a thing distinct and ^parate from 
divorce, and subject to a rule peculiarly ap- 
rPlicable to itself. • 
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diffusive portion * and consequently extends mother/' and thereby intend divorce or Alla, 
to the whole person, because, as the diffusive yet nothing but Zihar is established, accord- 
portion of any thing is a proper subject of mg to Haneefa. — The two disciples sayt that 
all other acts, such as purchase, safe, and whatever he may intend is established, as 
so forth, so is it of divorce ; but divorce prohibition equally implies either Aila or 
being incapable of division, is necessarily divorce : according to Mohammed, however, 
established in the whole person; and as where divorce is the intention, no Zihar 
Zihar resembles divorce, it therefore, like is established; whereas, according to Aboo 
divorce, extends to the whole also. Yoosaf, divorce and Zihar arc both estab- 

A general compnrimn takes effect accord^ lished together (that is, divorce is estab- 
ing to the husband’s explanation. — Where a lished on account of the intention, and Zihar 
man says to his wife, ^‘you are to me like on account of the term Zihr [back] being 
my motner," it is requisite that his intention expressly .mentioned, as was stated in its 
be examined into, so as to discover the true proper place). — The argument of Haneefa 
predicament in which the wife stands; and is that the words above recited expressly 
if he declare that his meaning was only to signify Zihar, and therefore do not bear any 
show respect to his wife, it is to be received other sense ; and the word prohibited, which 
according to his explanation, because in is introduced there, relates solely to the pro- 
speech respect maybe expressed by a general hibition by Zihar, as prohibition is of various 
comparison ; or, if he declare his intention kinds, of which that by Zihar is one, and is 
to have been Zihar, that is accordingly estab- on this occasion preferred, on account of the 
lished, for here appears a comparison with accompanying comparison with the back of 
the whole person of his mother, in which her the mother; and all other kinds of prohibi- 
back is included ; hut as that is not expressly tion bcini^oiily constructive, and tliat by 
mentioned, the speaker’s intention is lequi- Zihar positive, the prohibition to which the 
site to establish it; and if he declare his word “prohibited” alludes, is to be taken as 
intention to be divorce, a divorce irreversible relating to the Zihar only, 
takes place, as his comparing his wife with Zihar has no effect upon any but a wife. — 
his mother is likening her to one who is pro- Zihar is not established with respect to any 
hibited to him, and is therefore the same as but the wife of the spcMikcr, insomuch that if 
if he were to say, / you are prohibited to a man ])ronounce a Zihar upon his female 
me,” thereby intending divorce ; — but if he slave, it has no effect, for various reasons : — 
declare that he had no positive intention. First, God has said, — “ men who tro- 
neither Zihar nor divorce are established nounce Zihar rpon their avomen,” — 
(according to Haneefa and Aboo Yoosaf), where, by women is understood wives; 
because the address bearing tlu> construction Secondly, the legality of a female slave is 
of respect, must here be taken in that sense, of a secondary or dependant nature, and 
as being of less importance than any other, that of a wife of a primary or original 
Mohammed sa^s that Zihar is cstablish(‘d nature, and hence those two persons must 
independent of intention, because, a com- not bo confounded ; Third Zihar is an 
parison of the wife with a limb or member imitation of divorce, and divorce does not 
of the mdther^ occasioning Zihar, it follows take place u])on a slave, 
that, wherh it is made with the whole, Zihar If a man marry a woman without her 
is established d fortiori. — With Aboo Yoosaf, consent, and pronounce a Zihar upon her 
if the intention of the husband be merely before that be obtained, and she afterwards 
prohibition, Aila only is established, signify her consent, the Zihar is void, 
because the » prohibition by Aila is less rigo- because the husband, in making the com- 
rous than by ^Zihar. — With Mohammed, on parison, said no more than what was at that 
the contrary, Zihar is established : his argu- time strictly true, and hence what he says 
ment is takep from the Arabic. does not amount to a disowning or denying 

And the same of a comparison in point of of her. 
prohibition— a man say to his wife, “ you Ob.tectton. — It would here appear that 
are to me prohibited, like my mother,” in- the validity of the Zihar remains suspended 
tending either Zihar or divorce, it takes effect upon the woman’s consent to the marriage, 
according to his intention, as this address in the same manner as the manumission of 
may be taken in either sense, — in that the purchaser of a slave jfrom an usurper 
of Zihar, as being a comparison,— and in rests upon the consent of the proprietor (tnat 
that of divorce, as expressing prohibition, js to say, where a person purchases a slave 
strengthened by the comparison. In this of the usurper of him, and emancipates him, 
case, however, if he have no intention, accord- the validity of his emancipation depends 
ing to Aboo Yoosaf, Aila is established,— upon the proprietor’s assenting to the sale), 
and, according to Mohammpd, Zihar, — as in because Zihar is a right of possession by 
the preceding case. — And if he say, “^you marriage, in the same manner as manu- 
are to me prohibited like the back of my mission is a right of possession by right of 
property. 

Reply. — The validity of the Zihar is not 
• Joozoo Sn'ae is here rendered a diffusive suspended upon her consent to the marriage, 
portion, in opposition to Joozoo Mayeen a because Zihar is not one of the rights of 
particular or specified portion. «. marriage, as it has no place in the ordinances 
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of the law,* whereas matrimony has a place 
in them, and that which is not of the law is 
incapable of appertaining as a right to that 
which is one ol its ordinances; contrary to 
the case of manumission proceeding from the 
purchaser of a slave out of the hands of his 
usurper, as manumission is a right of pro- 
perty. 

Zihar voUectivQly pronounced fakes place 
upon every indiruliiai to whom it is addressed. 
— Where agtnan addresses all his wives col- 
lectively, saying, “ ye are to me as the back 
of my mother,'’ Zihar is established with 
respect to every one of them, ho having on 
this occasion a]iplied the Zihar to them all 
indii^'riminately, as in divorce, where if a 
man direct a sentence of divorce to the whole 
of his wives collectively, it takes idace upon 
the whole. And here an expiation is inoum- 
bent upon him, on account of each wife 
respectively, because prohibition has been 
established with respect to each ; and expia- 
tion is ordained for the purpose of terminating 
and abolishing the prohi nition ; and wh(Te 
that is numerous the expiation ^rnust be so 
likewise, according to the number of pro- 
hibitions ; contrary to a case where a man 
pronounces an Aila (or vow of four months’ 
abstinence from carnal connexion) upon all 
his wives collectively, and breaks his vow 
by having carnal knowledge of them within 
the four months, for here a single expiation 
only is incumbent upon him, because in this 
case expiation is incumbent upon him, out 
of respect to the* honour and greatness of the 
name of Gop ; and his name, in a vow of 
Ali, is mentioned once only, as it is pro- 
nounced by the man saying to all his wives, 
“ by God 1 will not have carnal connexion 
with you.'’ 

Section. 

Of J^jrpiatiou. 

• Ziiiir 7nay he expiated hy the emanci- 
pation of a .slave. Ac. — The expiation of a 
Zihar may be ctfected by the emancipation of 
a slave ; or if, from not being possessed of 
such slave, ^his mode be impracticable, it 
may be elfected by a fast of two months 
successively ;t or if the state of the health 
do not admit of such fast, by the distribu- 
tion of victuals to sixty poor men ; because 
a passage which occurs in the Koran, re- 
specting expiation, demonstrates the obliga- 
tion of pertorming it in one or other of those 
ways : but the expiation is supposed to pre- 
cede a man’s touening his wife, after having 
pronounced a Zihar upon : — in expiation by 
manumission or fasting this is evident, be- 
cause the text relates to that; and so also 


That is, there are no particular rules 
instituted for it in the Koran, the laws re- 
specting it being raken from the Sonna. 

+ By Sawm, or fasting, is here and else- 
where understood an abstinence Aom food 
and every canial enjoyment from the rising 
to the setting sun of each day, within the 
prescribed term. • 


in expiation by the distribution of viotuaU 
to the poor ; — because by expiation prohibi- 
tion is terminated, wherefore it is necessary 
that the expiation be first made, in order 
that carnal connexion may be lawful. 

The emancipation of a slam of any descrip- 
tion suffices.— suffices for an expiation that 
a slave be released, whether that slave be an 
infidel or a Mussulman^ an infant or an adult, 
a male or a female, because the word Kakba, 
in the Koran, applies equally to all of these, 
as it signifies one who is possessed, in right 
of property, by another, under any descrip- 
tion whatever.— Shafei says that the eman- 
cipation of an infid,el does not suffice as an 
expiation, because this is a right of God, 
which cannot lawfully be expended upon 
one who, as being an iiffidel, is his enemy i 
like Zakat, which is a right of God, and the 
disbursement of which upon infidels, as being 
the enemies ef God, is therefore illegal. — 
To this our doctors reply, that the emancipa- 
tion of a slave [Rakba] is what is mentioned 
in the text, and that is fulfilled by the manu- 
missjjm of an infidel : and as to what Shafei 
advances, of expiation being a rig-ht of Gop, 
and therefore not to he expendea upon his 
enemies, it may be replied that the intention 
of the expiation is to render the slave equal 
to the fulfilment of such duties as relate to 
God, that is to say, of Zakat, pilgrimage, 
bearing evidence, fighting for ^ the faith, 
magistracy, and so forth ; and if the slave 
he not a Mussulman, and continue an infidel 
after manumission, thereby enhancing his 
crime of infidelity, and precluding himself 
from receiving those advantages which he 
was qualified to enjoy through his freedom, 
it is to be attributed to the error of his choice, 
and not to any defect in the act of the 
expiator. 

Unless such slave he defective in oxie of his 
facnltie.s. — It isnot suflicieiit, as an expiation, 
to emancipate a slave who is blind, or maimed 
of both the fellow-members, whether hands 
or feet, because here such a slave is utterly 
deprived of one of his bodily endowments 
(‘ither of seeing, carrying, or walking, and 
the privation of any one advantage in a slave 
renders the manumission of him insufficient 
as an expiation, since a person in such a 
state is accounted dead : but where the 
privation is not entire it does not forbid the 
validity of the expiation, and hence it suf- 
fices for that purpose to emancipate a slave 
who is blind of one eye, or maimed of one hand 
or foot, or of a hand and foot, from opposite 
sides, as this amounts not to an absolute pri- 
vation of one of the advantages, but only to a 
defect : case, however, is otherwise where 

he is maimed of a hand and foot upon the same 
side, for in this case his emancipation would 
n^t suffice, as tiiis amounts to a privation of 
the advantage of walking, since, without 
the assistance of the hand upon the lame 
side, that is impracticable. • 

The emancipation of a deaf^lave suffices.— 
It suffices, as an expiation, to emancipate a 
deaf slave. Analogy woi^d suggest that this 



120 mVOIlCE. [VoL. I. 


is not sufficient, as the slave is here deprived 
of one faculty ; hut it is admitted as suf- 
ficient, upon a favourable construction of 
the law, as the radical faculty still continues, 
since one who is considered as deaf may yet 
be capable of hearing what is spoken aloud : 
if, however, he cannot hear at all (as where 
a person is born perfectly deaf), his eman- 
cipation does not suffice. 

But not that of ono who has lost hath his 
thumbs. — It does not suffice, as an expiation, 
to emancipate a slave who has lost both his 
thumbs, as his power of carrying, which is 
one of his bodily endowments, is in that case 
destroyed. 

Or who is insane. — Neither does it suffice 
to emancipate a slave who is insane, because 
no use is to be derived from the members of 
the body unless they be informed with reason, 
and therefore a privation of reason amounts 
to a privation of all the corporal endowments. 

Unless it he an occasional insanity only . — 
But if the slave be one who is insane only 
at intervals, his freedom suffices for an expia- 
tion, as this circumstance is not an aitter 
privation of the faculty, but only a defect in 
it, which does not prevent the sufficiency. 

Not of a Modahhir^ or Am-Wahdy or 
Mokatihy ivho has 'paid part of his ransom . — 
It does not suflice, as an expiation, to 
emancipate a Moddabir, or Am- Walk! , as 
such are eventually entitled to their freedom, 
and hence their bondage is incomplete ; — and 
so also of a Mokatib who has ful filled his 
contract of Kitabat in part, because in this 
case his freedom must be accounted as in 
return for the part of bis ransom already 
received, and consequently does not suffice 
for an expiation, as that is an act of piety, 
in which speciality isessential. — It is recorded 
as an opinion of Ilaiiecfa that the release of 
this Mokatib is sufficient, as bondage is found 
to exist in him in every shape, and accord- 
ingly the contract of Kitabat admits of being 
annulled: contrary to Am-Walids and Mo- 
dabbirs, as a Tadbecr or Isteelad cannot be 
cancelled. 

If a person who pronounces Zihar emanci- 
pate, for expiation, a Mokatib who has not 
paid any part of his ransom, it suffices. — 
Shafei says that it does not suffice, because 
the Mokatib is a claimant of freedom, in 
virtue of the contract of Kitabat, and is 
therefore the same as a Modabbir. — The 
argument of our doctors is that bondage 
exists in a Mokatib in every shape, because 
the contract of Kitabat is capable of annul- 
ment; and also, because the prophet has 
declared “a Mokatib is a slave as long as 
a single Dirm remains due from him.’* 

That procured for a parent or child suf- 
fces.—lv a man purchase his father or his son, 
intending expiation therebyv it suffices.^— 
Shafei says that it does not suffice ; — the 
same difierenoe of opinion subsists in the case 
bf expiation of a Yameen, as shall be recited 
at large in treating of vows. 

But not that of a share in a coparcenary 
It a man, h^g rich, emancipate his 


half of a coparcenary slave, and then ind^to- 
nify his partner for the value of the remainder, 
this does not suffice for an expiation , with 
Haneefa. — The two disciples hold that it 
suffices, because the expiator, becoming pos- 
sessed of his partner’s share by indemnifying 
him, does in effect emancipate a slave who is 
entirely his own property but it were other- 
wise if the expiator be poor, as in this case 
it is incumbent upon the slave to perform 
Siayet, or emancipatory labour, *ior the part- 
ner s share ; and hence the emancipation 
is, so far, for a return. The argument of 
Haneefa is that in this case the emancipation 
is defective in the proportion of the partner’s 
share, until the transition of the property 
in it to the emancipator be effected by bis 
indemnifying the other partner, and this 
circumstance forbids its sufficiency for an 
expiation. 

'The partial emancipation of a sole slai'e 
( token followed by the emancipation of the 
remainder) suffices. — Ir a man emancipate 
half of his,9wn slave, as an expiation, and 
afterwards emancipate the remainder for the 
same purpose, it suffices, as this amounts to 
no more than emancipating him by two sen- 
tences instead of one ; and the defect which 
appears in the second half on account of the 
first half being already free is not regarded, 
since this defect has been induced upon the 
expiator’s property, in consequence of his 
emancipating it on account of expiation ; 
and a dtdect like this is not regarded ; but is 
considered in the same light as when a man 
having thrown a goat on its side for the 
purpose of sacrifice, happens to direct his 
knife in the animal’s eye, so as to render it 
detective, which is not regarded, the sacrifice 
of the goat being still lawful, as the defect 
has befallen the property on account of 
sacrifice: contraiy to the preceding case, 
bc'cause there the defect appi'ar^ in the 
property of the other partner. — This proceeds 
upon the tenets of Haneefa. — With the two 
di>ciples manumission is indivisible, and con- 
sequently the emancipation of p.n half is, in 
effect, the emancipation of the whole slave, 
so that it is not considered in that instance 
as proceeding from two sentences. 

But not tf carnal connexion take place 
hetu'een the tivo emancipations. — If a man 
emancipate half his slave, as an expiation 
of Zihar, and then have carnal connexion 
with the wife upon whom he had pronounced 
the Zihar, and afterwards emancipate the 
other half, it is not vaKd as an expiation, 
according to Haneefa, because he holds 
that manumission admits of division, and 
the condition of its sufficiency, in the sacred 
writings, is that it be performed before the 
man touch his wife ; but here the emancipa- 
tion of one half takes place after touching. — 
With the two disciples, on the contrary, the 
emancipation of an half amounts to an 
emancipation of the whole, wherefore the 
emancipation in this case appears to take 
place upon the whole, before touching. 

^ Ziha^may he expiated hy fasting two months. 
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— If’ the person pronouncing a Zihar be not 
possessed of a slave, his expiation may be 
made by fasting for two successive months, 
provided those do not include the Ramzan, 
nor the festival of Fittir,* nor the days of 
Xihr t or Tashreek. + The fast must be suc- 
cessive (that is, uninterrupted), because it is 
thus expressed in the text ; and it is a 
condition that the Ramzan he not included, 
because the abstinence observed in that period 
is not countcfl in expiation ; for if it were to 
be so counted, this would in (‘fleet induce the 
annulment of a thing ordained by Uon ; and 
it is also a condition that the festival of 
Fittir, and the days of Nihr and Tashreek, 
be nf^t included, as (these being ordained 
festivals) any extraordinary abstinence in 
them is forbidden. 

But if carnal connexion tal'C place during 
the fasij it must he commenced dc noro. — If 
the expiator, eitluT waliully or through for- 
getfulness, in the night, or, from the latter 
cause, in the day time, should during the 
term of expiation liav(‘ carnal eoi^TUixion with 
the wife upon whom he had pronounced the 
Zibar, ho must again begin the fast anew, 
according to Ilaneefa and Mohammed. Ahoo 
Yoosaf says that it is not incumbent upon 
him to begin it again, as his (umnexion with 
the wife docs not amount to an interruption 
of the fast, since that is not broken by it ; 
and if it be said that one condition of the 
fust is that it precede* touching, it may be 
replied that a compliance with that injuiKition 
is lu're rendered impossible; he th(.‘refore 
holds that it must in this case suffice that a 
part of it precede touching, for if the fast be 
commenced anew (as in the doctrine of 
Ilaneefa and Mohammed), it follows that the 
whole would he subsequent to touching. — 
The argument of Ilaneefa and Mohammed is 
that the conditions of making expiation by 
fast ar(4jtwofold ; — one, that the fast precede 
touching ; — another, that the two months be 
exempt from touching ; and the s(‘C<md of 
these being violated by the connexmn, tin; 
circumstance^ with respect to which the con- 
dition was made is not fulfilled, and therefore 
the fast must be commenced anew, because 
though the observance of the hist condition 
he nowrendered impossible, yet stillit remains 
in his power to perform the expiation in such 
a way as may fulhl the second condition of 
it. 

If the expiator wilfully break his fast in 
the day time, within th(‘ two months, either 
with or without excuse, he must commence 
it anew, according to all the doctors, as this 
is an interruption of the fast, a condition of 
which is that it be for two months succes- 


* The day of breaking Lent. 

+ The day of sacrihee, being the tenth of 
the month Zooal Hidjee, when the pilgrims 
assemble at Mecca. ^ 

i The true sense of Tashreek (as here ap- 
plied) the translator has not been able to 
discover. • 


sively ; and this being still in his power it is 
therefore incumbent upon him. 

Fasting the ovily mode in which a slave can 
expiate Zihar. — If a slave pronounce a Zihar 
upon his wife, a fast of two months succes- 
sively is the only mode of expiation which is 
allowed him, because he is incapable of 
possessing any thing in his own right as a 
proprietor, and consequently cannot expiate 
m any other way.— And here, if the owner 
of this person were to release another of his 
slaves, or to distribute victuals to sixty poor 
men, on his behalf, yet it does not sumce, 
as a slave, being incapable of possessing 
property, cannot be regarded as a proprietor, 
from his master s consignment or transfer of 
it. 

Zihar may he expiated hy the distribution 
of a.lms.~{v the pi'rson pronouncing a Zihar 
be incapable of observing a fast (froin the ill 
state ot his health or other cause), it is in- 
cumbent upon him to give victuals to sixty 
poor men, Gon having said, “where a 

MAN, CANNOT FAST, LET HIS EXPIATION BE 
MAD¥ BY BISTIiinUTINa VICTUALS TO SIXTY 
POOR MEN.’’— By the t(irm victuals is here 
understood half a »Saa* of wheat, or one 
8 aat of barley or dates, or the value thereof 
in money ; hcoauso the prophet has said, 
“for each pauper there is naif a Saa of 
WHEAT — and also, because regard is here 
had to the removal of want from each for 
one day, and consequently the proportion to 
each is detcrminecl by the Sadka Fitter, or 
alms given on the festival breaking Lent. — 
Observe that what is here said, “ or the value 
thereof in money,” is the opinion of our doc- 
tors, as has been related at large in the book 
of Zakat. And if the expiator bestow one 
Mant of wheat, or two Mans of Barley, or 
dates upon the poor, it suffices, since this 
fulfils tno design, as wheat and barley are 
of one and the same genus or nature, in 
respect to food, and consequently to com- 
p(^rteatc the defect in one grain by an addi- 
tion of the other is lawful: contrary to a 
case where a man fasts, and at the end of 
a month becomes incapable of continuing 
the fast, on account of sickness, for here the 
expiation would not he effected hy giving 
victuals to thirty paupers, because fasting 
and victuals are not homogeneous, and con- 
sequently the completion of one by means of 
the other is insufficient. 

If the person pronouncing a Zihar desire 
another person to distribute the victuals for 
him as an expiation, and the latter do so, 
it suffices, as this amounts to borrowing so 
much ; and the p?iuper to whom the person 
so commissioned gives the victuals appears 
first to make seisin of them in behalf of the 
expiator, and then to receive them on his 
0^ account; Hhus the expiator is first 


* About four pouneb. 
t About eight pounus. 
t About eighty^unds. 
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seised of the property, and then makes it 
over to the pauper. 

If the pronouncer of a Zihar feed sixty 
paupers morning and evening-, it suffices, 
where they are filled, whether they cat more 
or less. — Shafei says that this does not 
suffice, as it is requisite that the victuals be 
regularly consigned to sixty poor men, the 
same as in Zakat and Sadka Fitter, because 
in consigning, their wants are more eflect- 
■ually rolievea than by feeding, which is only 
an act of permission, and consequently can- 
not stand for consignment. — The argument 
of our doctors is that the word Itaam, or feed- 
ing, is what is mentioned in the text, and the 
literal meaning of that is to give a power 
over food, which is found in permitting to cat, 
the same as in consignment: but in Zakat 
and Sadka PTttcr, consignment is essentially 
requisite, and mere perinission does not 
suffice, because there the gift is incumbent, 
and by gift, consignment is understood. — In 
short, with respect to whatever is mentioned 
in the sacred ordinances of the law under 
the term victuals, permission is sufficient ; 
hut in what is mentioned under the terms of 
gift or payment, consignment is a condition. 

If among the sixty paupers thus fed 
morning and evening there be an infant 
newly weaned from the breast, it does not 
suffice, as the exuiation is not in that case 
completely performed, a child of this de- 
scription not being yet able to eat a full jiro- 
portiou of victuals. 

With barley-bread it is requisite that some 
provision be bestowed such as it is usual to 
cat with bread, as the appetite cannot be 
satisfied with that alone ; but with wheaten- 
bread this is unnecessary. 

If victuals be given to one pauper for 
sixty days, it suffices, because the relief of 
want is what is required, and want recurs 
every day, wherefore giving it to the same 
person a second day amounts to giving it to 
a second pauper. — But if the victuals for sixty 
be given at once to a single pauper, it does 
not suffice : —yet if they be given to him at 
sixty separate times within the day it suf- 
fices, according to some ; but others allege 
that it does not suffice. 

Carnal connesrion during expiation hy alms 
does not require that the alms he distributed 
anew. — If the person pronouncing a Zihar 
have carnal connexion with his wife within 
the time of his performance of expiation by 
alms, as above, still it is not necessary that 
he should recommence, as it is not set forth 
as a condition in the word of God that this 
species of expiation should precede touching : 
hut it nevertheless behoves him not to touch 
her until he shall have made expiation, as 
it is possible that in the interim he may be 
enabled to perform that by ti e manuraisspin 
of a slave, or by fasting for two months, in 
which case this would induce expiation by 
'“those methods after touching, contrary to the 
injunction of text. 

If a man, as an expiation for two Zihars, 
distribute to each gf sixty paupers a double 


proportion of victuals (suppose one Saa- of 
wheat to each), yet this does not suffice for 
more than one Zihar, according to the two 
Elders. — Mohammed says it suffices for Doth. 
— But if the victuals be bestowed in this way 
upon sixty paupers, as an expiation for the 
breach of a fast, and for Zihar, it suffices for 
both.— 'J'he argument of Mohammed is that 
what is bestowed upon the paupers aforesaid 
suffices for the performance of both expia- 
tions, and the persons upon vwhom it is 
bestowed are also proper subjects of both 
expiations, and consequently the act is effec- 
tual for two expiations, in the same manner 
as where the occasions of expiation are dif- 
ferent (as in the case of expiation ter a 
breach of fast and a Zihar), — or where the 
expiations arc separately performed. The 
argument of the two Elders is that the inten- 
tion, where things are of one and the same 
nature, is nugatory : but regard is bad to it, 
when things are different in nature, because 
a respect to intention is ordained, for the 
sake of d^tinguishing between different 
things ; ana hence, if atonement were due 
from a person for the neglect or omission of 
two days* last, in the month of Ramzan (a 
Thursday and a Friday for instance), and 
the person by fasting afterwards two days 
intend atonement, it suffices, although the 
days on which he thus fasts be not the same 
with the days of omission, because the thing 
is essentially the same ; contrary to whore a 
person owes one day's fast for atonement, 
and another day’s fast in pursuance of a 
vow, — for then a distinction is necessary, 
because of the difference between the things: 
now as the intention, wluTe the things are 
of the same .nature, is nugatory, and as the 
thing bestowed is capable of constituting a 
single expiation only (because half a Saa of 
wheat to each pauper is ordained as the 
smallest amount sufficient towards e^niatioii, 
wherefore the expiation is vitiated oy being 
under, but not by exceeding, the prescribed 
qiiantity), it follows that the distribution of 
victuals as aforesaid is effectual towards one 
expiation only, the same as where a single 
expiation only is intended -.—contrary to 
where the victuals are bestowed at separate 
times, because giving a second time is the 
same as giving to another pauper. 

If the man upon whom two expiations of 
two Zihars are thus incumbent emancipate 
two of his slaves, it suffices, although he 
have no specific intention as to either the 
slaves or the Zihars, respectively: — and in 
like manner, if he fast for four months, 
or distribute victuals to one hundred and 
twenty paupers, it snffices, because, as the 
thing is the same, specific intention is not 
requisite. 

If, moreover, this man emancipate a single 
slave in part of expiation of two Zihars, it 
rests with him to specify to which of the two 
he intendj-^ the manumission of that slave to 
apply ; but if he were thus to emancipate a 
slave in part of expiation of a Zihar, and of 
a MuiMer, it is invalid with respect to eitW. 
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Zifl^r says, that the emancipation of a single 
slave is totally ineffectual in either case.” 
Shaf§i, on the other hand, maintains that it 
is equally efficient in both cases, the speci- 
fication resting with the expiator, because 
all expiations are of one and the saine 
nature with respect to their end, which is 
the covering of criminality, but as intention 
with respect to things similar in nature, is 
unavailable, the simple intention remains; 
and as {if tlmt were ex])iation) the expiator 
is at liberty to specify to which expiation 
the act is to apply, so here also. — The argu- 
ment of Zifier is that the expiator in this 
case appears to liave einsincipated halt his 
slavl^ on account of one Zihar, and the other 
half on account of the other Zihar, and con- 
sequently, that he is not at liberty after- 
wards to' specify his emancipation as apply- 
ing to cither Zihar in particular, after having 
granted it as ap])lying to both, since he then 
possesses no further option.— Our doctors 
argue (with Shafei) that specification, with 
respect to things similar in natur% is unavail- 
able, and consequently nugatory, wherefore 
simple iutention remains ; but whore things 
2ivv different in nature (such as the cinan- 
cipation of a slave, as an expiation for Zihar, 
and also for homicide), the specificativm^ of 
intention is available; and the intention 
being approved, the emancipation of the 
slave d()(‘S not apply wholly eitluw to the 
expiation for Zihar, or to the expiation for 
homicide. — As to what Shafei advances, 
that all expiations arc of one and the same 
nature, in regard to their end, it may bo 
replied that a difiVrcnce of nature between 
the expiations, in the present case, subsists 
in regard to the different occasions of them, 
although in respect to their end they be of 
one and the same nature. 


, CnAPTEll X, 

OF LAAN, OR IMPRECATION. 

Definition of the term. — Laan, in the lan- 
guage of the law, signifies testimonies con- 
firmed hy oath, on the part of a husband 
and wife (where the testimony is strength- 
ened by an imprecation of the curse of God, 
on the part of the husband, and of the wrath 
of God on the part of the wife), in case of 
the former accusing th(! latter of adultery. 

A mmi accusing Jm wife of whoredom must 
verify his charge hu an imprecation — \y a 
man slander his wife (that is to say, accuse 
her of whoredom), or deny the descent of a 
child bom of her, by saying, “ this is not my 
child,” and she require him to produce the 
ground of his accusation, imprecation is 
incumbent upon him, provided both parties 
be competent in evidence— (that i^ of sound 
mind, adults, free, and Mussulmans,) and 
that the woman be of a description to subject 
her slanderer to punishment (that if, mar- 


ried, *) for if she be not such (as if she have 
been, for instance, enigyed under an invalid 
marriage, or delivered of a child whose father 
is unknown), the man is not under any ob- 
ligation to make an imprecation, although 
she be a person competent in evidence. 

Conditions under which the imprecation is 
incumbent .— according to the tenets 
of our doctors, is a testimony confirmed by 
oath, as was before observed ; and it in- 
volves, on the part of the husband, if his 
accusation be false, the curse of God, which 
stands as a substitute of punisliment for 
slaudtr ; — or, on the part of the woman, the 
wrath of God, which stands in the place of 
punishment for whoredom, if it be true ; — 
it is therefore requisite that the parties be 
both competent in evidence, as the ground 
thereof is testimony ; and it is also requisite 
that she he of a description to subject her 
slaudercr to punishment, as the Laan, with 
respect to the husband, stands as a substi- 
tute of punishment for slander (whence the 
nece.ssity of her being a married woman) ; 
and^ Jjaan is incumbent on account of the 
denial of a childj because the husband, in 
denying the child s descent, accuses his wife 
by implication. 

Objection.— T he denial of the child's 
descent does not positively imply an accu- 
sation of the wife, as it is possible tliat the 
child may not have been begotten by the 
husband, and yet that the wife is not an 
adultress (as where a man, for instance, has 
had carnal connexion with her erroneously, 
and a child is produced from it, in which 
case the child is the undoubted progeny of 
another), and hence, in his denial of its 
descent from him, the husband speaks truly, 
without any accusation of adultery against 
the wife being implied. 

Reply. — This possibility is of no weight, 
because a stranger, if he were to deny the 
de.scent of a child Irom the known and re- 
puted father, is held to bo a slanderer not- 
withstanding this possibility ; and so in this 
case only. — It is also a condition of impre- 
cation that the wife require her husbana to 
produce the ground of his accusation, as this 
is her right, the demand of which is neces- 
spy, as well as that of all other matters of 
right; and if he declme it, the magistrate 
must imprison him until lie either make an 
imprecation, or acknowledge the falsity of 
his charge, by saying, “ I falsely attributed 
adultery to ner, --as this is a right due 
from him to his wife, and which it is in his 
power to render her, wherefore he is to be 
imprisoned till such time as be does what is 
incumbent, or acknowledges his falsity, so 
as that the occasion for the imprecation may 
be removed (that is, the condition of impre- 
ctg^ion, namelj^ the mutual charge of ialse- 
hood), because imprecation is not incumbent 
except where each charges the plea of the 


*Arab. -Mahsana. For a*full definition 
of this term, see Slandi^. 
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other with falsehood, after the husband ment for slander, punishment is due ul)on 
having produced against his wife an aecu- the former, because in this case a reason is 
eation of adultery. And the husband having found against imprecation on the part of the 
made an imprecation, the same is then in- accuser, he being incapable of making it. 
cumbent upon the wife, it being so ordained Form of imprecation and the manner of 
in the Koran (but imprecation commences making it . — The manner of imprecation is 
with the husband, as he in this case appears as follows:— The Kazee first applies to the 
as the plaintiff) ; and if she decline making husband, who is to give evidence four several 
imprecation, the magistrate is to imprison times, by saying, “ I call God to witness to 
her till such time as she either agrees to the truth of my testimony concerning the 
make it, or to acknowledge her husband’s adultery with which I charge this woman 
veracity, this being his right incumbent upon and again, a fifth time, “may the curse of 
her, and which she is able to render, where- God fall upon me if I have spoken falsely 
fore she is to be imprisoned until she ren- concerning the adultery with which I charge 
ders it. this woman;” — after which the Kazee re- 

Not inemnhent upon slaves or infidels. — If quires the woman to give evidence, '’four 
a slave, or an infidel, or one who has suffered separate times, by saying “I call God to 
punishment as a slanderer, accuse his wife witness that my husband’s words are al- 
of whoredom, punishment for slander is due together false, respecting the adultery with 
upon him, because here imprecation is impos- which he charges me;” and again, a fifth 
sible,* and consequently its original is due, time, “may the wrath of God light upon 
and this is punishment for slander, that me if my husband is just, in bringing a 
being the original ordinance in this case, charge of adultery against me.” — Hasan 
according to the woid of God, — “If. men records it a r an opinion of Haneefa that the 
ACCUSE MABKIED WOMEN OF WHOREDOM^* AND husbaud should, in making the imprecation, 
PRODUCE NOT FOUR WITNESSES, SCOURGE address himself iu the socoiid person, saying, 
THEM WITH EIGHTY STRIPES now inipre- “by God I speak truly concerning the 
cation is the substitute of punishment for adultery with which I charge you,” because 
slander ; and whore the substitute cannot be the use of the second person does not admit 
had, the original is due. ^ the possibility of the address affecting any 

NoVy where the wife is a slavey an infidel^ other. The reason for the form, as^ above 
or a convicted slanderer .--\y the accuser be stated, is that the relative, when joined to 
a person competent in evidence, :md his wife the third person, removes doubt, 
be a slave, or an infidel, or a Kitabeca, or hath parties have made imprecationy 

one who has suffered punishment as a slan- a separation takes p/acc.— And on both 
derer, or of the descriy)tion of those whose making imprecation in this manner, a sepa- 
accusers are not liable to punishment, as ration takes place between them ; but not 
being an infant, or idiot, or adultress, until the Kazee pronounces a decree to that 
punishment is not due, nor is imprecation effect. — Ziff'er says that separation takes 
incumbent upon him, as in this instance place upon the imprecation, independent of 
neither competency in evidence nor marriage any judicial decree, because a perpetual pro- 
(in the sense which induces punishment) are hibition is established by it, the prophet 
attached to the accused. having said, “the two who makeiT^preca- 

OB.1ECTION.— It would appear that in this tion can never come together,” — which 
case punishment for slander is due upon 'the proves their separation, as the prophet’s 
husband, as imprecation is a substitute for forbidding their ever coming together after 
that, ^ and where the substitute cannot be imprecation expressly declares this. The 
had, it follows that the original is due. argument of our doctors is that as, in conse- 

REFLY.—runishment is not due upon the quence of the establishment of a prohibition 
husband, as he is capable of imprecation, between them, the retaining of the woman 
the obstacle to which exists in this case on with humanity"’ is impossible, it is incum- 
the part of the wife, and this circumstance bent upon the husband to divorce her on a 
precludes punishment, in the same manner principle of benevolence ; but if he decline 
as where she acknowledges the truth of the so doing, it then behoves the Kazee to issue 
accusation.— The foundation of this is a say- a decree of divorce, as the Kazee is the sub- 
ing of the prophet, namely, “ There are four stitute of the husband in this matter for the 
descriptions ot women with respect to whom purpose of removing injustice : and a proof 
imprecation is not incumbent, Jews and of this is that Aweemar divorced his wife 
Christians married to Mussulmans, and after imprecation, in the presence of the 
slaves married to freemen, and free women prophet, which shows that the marriage still 
married to slaves.” continued, and was not virtually dissolved 

Nor where both parties are convicted slan- by the imprecation, otherwise the prophet 
derer s. — If the accuser and his wife be pw- would have prevented him from pronouncing 
sons who have both already suffered punish- divorce.— Observe that the separation here 


* As infidelff'^and slaves, not being compe- Alluding to the words of Koran, — “ Re- 
tent to give evidence, are incapable of im- tain them with humanity, or dismiss 
preoation. f them With kindness. (See Rijat.) 
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, meiftioned is an irreversible divorce, acoord- 
ing to Haneefa and Mohammed, because the 
f act of#the Kazee must be referred to the hus- 
. band, as in cases of impot ence. 

The husband, on receding from his impre- 
' f cation, ynay again marry his ivlfe. — If, after 
imprecation, the husband should acknow- 
ledge that his accusation was false, by say^ 
ing, “ I falsely laid adultery to her charge,'’ 
ie becomes ^ivileged with respect to her, 
ttiat is to say, it is lawful for him to marry 
her as well as any other person.* This is 
according to Haneefa and Mohammed. — 
Aboo Yousaf says that she is for ever pro- 
hibited to him, and that he cannot marry 
her,— the prophet having said, “two who 
make imprecation can never come together,” 
which shows the separation estahlislied be- 
tween them to be perpetual ; wherefore his 
marriage with her is illegal. — The argument 
of Haneefa and Mohammed is that the hus- 
band’s acknowledgment is a retraction from 
his evidence (that is, from’ his imprecation), 
and evidence is by subse<iuent«retra(dion 
rendered null and of no I'tfect : and as to the 
saying of the prophet above cited, it means 
that the partii's cannot come together as 
long as they both persevere in their impreca- 
tion ; but aftiT the Inisband’s acknowledg- 
ment, the imprecation no longer remains 
either in substance or in efiect, and conse- 
quently they may then come together. 

Inprecation occasions a decree of bas- 
tardy. — If a husband accuse his wife, by 
denying her child, it is rerjuisite that the 
Kazee issue a decree denying the descent of 
the child from him and affixing it upon the 
mother ; t and the manner of the impreca- 
tion here is that the; Kazee lirst makes the 
husband give evidence, saying, “ 1 testify in 
the sight of God that I speak truly coneern- 
the matter 1 have brought against her, 
in ’denying the child ; ” after which he makes 
the wife give evidence in the same manner, 
saving, “ I call God to witness that he speaks 
falsely concerning the matter he has brought 
against me, in«denying the child.’’ 

If a husband accust his wife, both by bring- 
ing a charge of adultery against her, and also 
by denying a child born of her, it is necessary 
that both these circumstanc(»s b(‘ mentioned 
in the imprecation, after which the Kazee is 
to issue a decree, denying the descent of the 
child from the husband, and fixing it upon 
the mother, because the prophet once so 
decreed upon such an occasion, and also, be- 
cause the design of the imprecation in this 
case is to bastardize the child, wherefore a 
decree must be passed agreeably to the 
design of it. 

A DECEEE of separation between the parties 
comprehends a decree of bastardy in respect 
to the child. — It is recorded as an opinion of 
Aboo Yoosaf that, in a decree of separa- 
tion, a decree of bastardy is not compre- 


* That is, without her being previously 
married to another. • 

t That is, bastardizing it. 


bended, but that it is requisite that the 
magistrate first effect the separation, and 
then say, “ I throw the child upon the mother, 
and remove it from the father’s house;’ 
because separation may sometimes take place 
without anecting the descent of children, as 
where a man accuses of adultery a wife who 
has children,* in which case a separation is 
established by imprecation, but bastardy is 
not induced upon the children ; the Kazee’s 
mention of bastardy is therefore requisite. 

ui husband receding froyn imprecation must 
he punished for slander.~~lF a husband, after 
imprc'cation, contradict himself, by acknow- 
ledging that he had accused his wife falsely, 
let the magistrate punish him, because he 
then acknowledges himself liable to punish- 
ment: and it is afU^rwards lawful for the 
husband to marry her again (according^ to 
Haneefa and Mohammed), because, having 
()nc(‘ suliered punishment for slander, com- 
petency to make impivication no longer ap- 
pertains to him ; and the prohibition which 
is thc*cficct of the imprecation is removed. 
In tlie*same manner, if the husband and wife 
make imprecation, and the husband after- 
wards accus(^ of adultery a strange woman, 
who is married, and sufier punishment on 
that account, it then becomes lawful for him 
to marry his wife again, for the reason afore- 
said. And so also, if the wife, after divorce 
in convsequenoe of imprecation, be found in 
adultery, and suffer correction from the Kazee 
on that account, it then becomes lawful for 
the husband to marry her again, as a com- 
petency to make imprecation no longer 
appertains to lier. 

Imprecation not incumbent where the hus^ 
band or wife is an infant, or an idiot. — If a 
man accuse his wife, she being an infant or 
an idiot, imprecation is not incumbent upon 
the parties, because the accuser of suen a 
person is not liable to punishment for slander 
unless ho be a stranger ; imprecation, there- 
fore,' is not incumbent in tW accusation of 
such wives by their husbands, as it is the 
substitute of punishment for slander. And 
the rule is the same where the husband is 
insane, or an idiot, because such an one is 
not competent in (widen ee. 

Or cohere the husband is dumb. — If a dumb 
person accuse his wife, imprecation is not 
incumbont, because imyirecation is not in- 
cumbent unless tlie accusation be expressed 
in terms, as is the case in slander, where 
pimishimmt is not incurred unless the ac- 
cusation has b(H‘Ti expressly made. — Shafei 
opposes this ; for he holds that punishment 
is du<i upon the accusation of a dumb person, 
and consequently, that imprecation is in- 
cumbent, bi;eauso his signs are the same as 
the words of one yho has the power of speech ; 
biit^the argument of our doctors is that the 
signs of a dumb person are not altogether 
free from doubt, and punishment is removed 
by any circumstance of doubt. 


* Meaning, children already born, before 
<he|)eriod of the husband’V accusation. 



126 I?IVORCE. [VoL. I. 


Or where the accusation is indirectly in- 
sinuated. — If a man say to his wife, “ your 
pregnancy is not of me,” imprecation is not 
incumbent. — This is the opinion of Haneefa 
and Ziffer ; and the reason upon which they 
found it is, that tlie circumstance of preg- 
nancy does not admit of being positively 
certified, wherefore the husband’s words do 
not convey an immediate accusation. — The 
two disciples say that imprecation is incum- 
bent in this case, provided the woman be 
delivered of a (;hild within six months ; and 
it is this which is meant by what is said in 
the Mabsoot that “the existence of preg- 
nancy at the time of accusation may be 
certified ; ” but to this we reply that where 
the accusation cannot be immediately es- 
tablished, it must remain suspended upon a 
condition, in tlie same manner as if the hus- 
band were to say to his wife, “ if you produce 
a child it is not mine ; ” and the suspension 
of accusation upon a condition is nugatory. 

But if he were to say to her, “ you are an 
adulteress, and your pregnancy procei'ds from 
adultery,’’ im])recation is incumbenr upon 
Imth parties, as accusation is h(‘re establisned 
in the mcaition of adultery. V(‘t th<.‘ Kazee 
is not in this case to issue any d('cree affect- 
ing the descent of the fretus. — Shaha says 
that a decaeo of bastardy must be pro- 
nounced, because the proplv't decreed a 
bastardy in the instance of llillall, who had 
accused his pregiuinf wife.— d'he argunnmt 
of our doctors is tliat the efiect of a decree 
of bastardy cannot take placa; until after de- 
livery, since before delivery there is a pos- 
sibility of doubt resp('cting the pregnancy ; 
the Ivazec, therefore, is not to det^ree a bas- 
tardy. — As to the decree of tlie prophet quoted 
by Shafei, it is possible tliat the proplud may 
have been e(*rtified of the woman’s preg- 
nancy by inspiration. 

Imprecation made posterior to the hirth of 
a child does not affect that ehiUVs descent . — 
If a husband deny the descent of the child 
upon the near approach of birth, or at the 
time when it is usual to ri'Cidve congratula- 
tions, and to purchase clothes and make 
preparations for it, his denial holds good, 
and imprcs’atiou is incumbcuit upon him on 
account of it : but if he do not deny it until 
afterwards, although imprecation be here 
also incumbent, yet the descent of the child 
remains established in him. — This is the 
doctrine of Haneefa.— ;The two^ disciples say 
that the denial is admitted during labour, as 
it is admitted within a little time, but not 
within along time, and hence a distinction 
is made between the shorter period and the 
longer, by the time of labour, as the pains of 
labour are among the efiects of breeding. — 
The argument of Haneefa is, that it is im- 
possible to fix any time, because time is fixed 
for the purpose of consideration, and man- 
kind vary in the length of time necessary 
for that purpose ; wherefore regard is had to 
a thing which shows the child to be his, 
namely, his receiving the usual congratula- 
tions, or remaining silent at the time of fuch 


congratulations, or purchasing things to fire- 
pare for the birth, ordetting that time pass 
without denying it. — This is where he is 
present ; but if he be absent, and ignorant 
of the birth of the child, and afterwards 
come, the time aforesaid is regarded, accord- 
ing to both authorities ; that is to say, with 
Haneefa, it remains to him to deny the child 
within such space of time as congratulations 
are admitted— and with the fwo disciples, 
within the space of time which corresponds 
with a woman’s labour. 

If two children be produced at one birth, 
and the husband deny the descent of the 
first-bom, and admit tliat of the second, in 
this case the parentage of both is established 
in him, because they are both supposed to 
be begotten from one seed ; and punishment 
is due upon the husband, because he has 
contradicted himself in acknowledging the 
second child ; and if he admit the first, and 
deny the second, the parentage of both is 
established in him for the same reason : and 
imprecatien is here incumbent, because his 
denial of the sec^ond child implies an accu- 
sation from which he docs not afterwards 
retract (as in the former instance), since his 
virtual declaration of his wife’s chastity, in 
acknowledging the parentage of one of the 
children, here precedes the accusation, being 
the same as if he were first to say, ” she is 
chast(;,” and th(*n to say, “she is an adul- 
teress,” in which case imprecation would be 
incumbent, and so here likewise. 


CHAPTER XL 

OF IMl'OTENCE. 

An impotent husband must he allowed a 
year's probation, after which separation 
tabes place, — If a husband be Inneen [im- 
potent], it is requisite that the Kazee appoint 
the term of one year from the period of liti- 
gation, within which if the accused have 
carnal connexion with his wife it is well ; 
but if not, the Kazee must pronounce a sepa- 
ration, provided such be the desire of the 
wife, because the same is recorded from Alee, 
and Omar, and Ebn Musood, — and also, be- 
cause the woman is entitled to the carnal 
enjoyment, and it is possible that the hus- 
band may be incapacitated from the per- 
formance of that act, not only by a radici ’ 
infirmity, but also by some supervenient and 
accidental cause, whence it is necessary that 
some certain term be appointed, in order that 
the true reason of his inability may be ascer- 
tained; — and this term is fixed at one year, 
because that contains four seasons, and dis- 
eases are principally occasioned by an excess 
either heat, cola, dryness, or humidity, 
qualities which are peculiar to each seasor 
respectively ; and it is probable that one o 
these four may particularly agree with th( 
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I mdh’s constitution, so as by its influence to aforesaid. Wtere she was married as a 
V dissipate bis disease ; thus it may be ascer- vir^n, she is to be examined by so®ae ot her 
tain^, when a year has completely elapsed, own sex, and if they declare beT to be still a 
whether his inability proceeded from any virg*in, the term of a year is to be ap fainted, 

, radical infirmity, in which case, it is impos- as above, because the husband s la^ehood is 
* sible to retain the wife with humanity,* and then evident : but it they declare her muli- 
#.!; hence it is incumbent upon the husband to ebrity,* the Kazee is in that case to require 
, separate from her, upon a principal of bene- the husband to make oath, which if he do, 
volenee : but if he should not do so, the her rig-ht to separation is defeated ; but if 
Kazee is in rtiat case to pronounce a separa- he decline, decision is to be delayed for a 
tion, as his* substitute ; yet it is requisite year as above. — All that has here been said, 
"tihat the woman desire such separation, as it supposes the husband to be merely Inneen, or 
is her right. — The separation here mentioned impotent: hut if he be a Majboob, or corn- 
amounts to the <‘xeeution of a single divorce plete eunuch (that is, one deprived both ot 
irreviTsible, because tin* act of the Kazee is yard and testicles, or of the former only), 
attritmted to the husband, whence it is the the Kazee is to pronounce an immediate 
same as if he had himself pronounced such si^paration (where such is the woman's 
a sentence upon her. Shafei alleges that desire), because in this case the delay of a 
this separation is an annulment of the mar- year can be atti'nd(»d with no advantage : 
riage ; but with our doctors marriage is held if, howi'ver, he be only a Khasoe, or simple 
to be incapable of being annulled of itself, eunuch (that is, castrated), decision is to be 
although it may he annulled hy eftect, in the defiured for a year, as in a case of inipotency, 
same manner as in the case of a husband’s because' there the yard still remains, with 
apostaoy. And this separation «mounts to which it is possible that he may perform the 
an irrevcrsihle divorce.', not a reversible, be- act. • 

cause the intent of it is the wornairs re'lief Hulcs to he ohsci'ved at the expiration of the 
from a hardship, which cannot be effected but f/ear of probation. — W tieue the terin|of a year 
by complete divorce; for if it were not so, is appointed for the trial of a man charged 
it would still remain in the husband’s power with impotence by a wife whom he had 
■to reverse it, which would defeat the de- married as a virgin, and he declares, at the 
sign. expiration thereof, that he has had carnal 

And the irife retains her irhole dower, if connexion with her within that interval, and 
the husband should ever hare been in retire^- she denii's this, she is then to bo examined 
i/nent with her. — Tlu' wife, in tlu' case Inve by some of lu'r own s^x ; if they pronounce 
mentioned, is entitled to her whole dower, if her to be still a virgin, she has it at her 
Ihe husband should ever havcb(*en in ndire- option either to separate from her husband, 
Tnent with her, because rc'tiri'mi'nt with an or to continue with him, because the testi- 
inneen is accounted a Khalwat Sahoeh, or mony of the examiners is confirmed by her 
Complete retirement, as well as with any other I virginity, that being the original state of 
1|)erson ; and an Edit is incumbent upon her, every woman ; but should they declare her 
as was mentioned in a former plac(‘. — What muliebrity, the husband is then to be re- 
'isherp advanced pr()C(‘eds upon a supposition quired on the other hand to make oath, 
■Oi the knsband acknowledging that he has which if h(i dci'line, she has an option, as 
Hot performed the carnal act with his wrie. abov(‘, her plea being strengthened by the 
It at the wife's claim of separation map he circilmstance of his declining to swear; Wt 
here defented hy the husba?ul sweariny that if he swear, she has no optifm. If. moreover, 
he had enjoyed her. — liuT if he controvert she was a Hiyef'ba originally (that is at the 
her plea, asserting that he has copulated time of marriage), and the husband declare 
with her, and she have been married as a that he has had carnal connexion with her 
■Siyeeba, his affirmation upon oath is to be within the year of probation, and she deny 
credited, because he is the defendant against this, his declaration upon oath is to be cre- 
her claim of sc'paration, and the affirmation dited,--that is to say, the oath is to be ten- 
of a defendant must be en dited when given dered to him, which, if he take, she has no 
Upon oath : moreover, the instrument of option ; but if he decline it, she has then au 
Ifeneratiou is originally created free from ontion as already stated. And here, if she 
'fcability or disease, and it is natural that he choose to continue with him, she has no sub- 
^ould perform the carnal act where no sequent option, as by so doing she manifests 
^struction exists ; and the declaration of a an assent to the relinquishment of her 
“person is to be credited when apparent cir- right. 

•OUmstances bear tesliraony to his veracity, The year of probation to he calculated hy 
and where he rests his cause upon the nature the lunar calendar. — The year of probation 
things. If, therefore, the husband thus ap])oiuted by th(^ Kazee in cases of impotence 
make oath, the wife’s right of separation is is lb be counted’by the lunar calendar ; this 
hereby defeated ; but if he decline this, the is approved ; and the days of the courses 
'Iterm of a year is then to be appointed as and of religious faste (such as Ramzan), are 


* Alluding to the words of the Kora^ be- * Meaning womanhood, as opposed to vir- 
fore mentioned Iginjty. ^ 
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therein included, as these occur in all years hold, as the husband who labours underbuy 
al^e, nor can a year pass without them ; but of those defects is still capable of generatioa, 
the days of sickness of either party are not whence an evident difference appears bejween 
included, as a year may pass exempt from the two cases, 
such an occurrence. 

A husband cannot annul the marrutge^ 

where the defect is on the part of the wife . — 

Ip the defect be on the part of the woman, 

the husband has no right to annul the mar- CHAPTER XII. 

riage.* — Bhafci maintains that he may annul edit, r 

it, and put her away, on account of any of _ ^ ^ , t> -nj-x • j 

the live following defects, namiily, leprosy, Definition of the tervfi ^ By Edit is under- 

scrophula, madness, Ritk,t or Karrn,^ be- stood the term of probation incumbent upon 
cause some of these (such as the two latter) a woman in consequence of the dissolution 
are obstructive of generation ; and others of marriage after carnal connexion : the 
(such as the three former) are causes of most approved definition of Edit is, th« term 
natural and insuperable aversion, as is con- by the completion of which a new marriage 
firmed by a tradition of the prophet, who has is rendered lawful. 

said, “ fiee from LEPEES as ye would from a The Edit of divorce of a free ivoman is 
WILD EEAST."— The argument of our doctors thr>'e menstruations. — When a man re pu- 
is that if the enjoyment of the wife’s person diates his wife, being a free woman, either 
were to hj totally prescinded by any circum- by a reversible or an irreversible divorce, or 
stance (such as death, for instance, lx* fore 1 when at^paration takes place between a hus- 
retirement), yet the marriage is not ann,ull(‘d, | band and wife, without divorce, after carnal 
but is rather establislu d and confirmed, inso- 1 connexion, the Edit, or woman's term of 
much that the whole dower ^'emains due ; and ! probation, consists of three terms of her 
hence, where sucli privation of the connubial j courses, provided she be one who is subject 
enjoyment is merely dulnous, on account of ; to the menstrual discharge, God having so 
its b* ug occasioiK'd only by a defect in the i commanded in the Koran. — The separation 
subjcft, it r(}mains unannulled, a foitiori, which takes place between a married couple, 
upon this ground, that the design of niatri- inde[)endent of divorce, bears the same 
mony is to legalize generation, and the construction as divorce, because the Edit is 
connubial enjoyment is the advantage pro- made incumbent in a case of divorce for the 
posed in it; and the ability to portonn the purpose of ascertaining whether the woman 
act, where any natural obstruction exists, , he pregnant, and the same necessity occurs 
maybe <»btained, as in a ease of llitk or j where separation takes place between a hus- 
Karrn (for instance), which arc to bo remedied I hand and an enjoyed wife without divorce. — 
by ciiirurgical operations; and in all other The separation without divorce may be occa- 
cases the ability is evident. sioned either by a woman admitting the son 

A wife cannot sue for a separation on of lier husband to carnal connexion, or by 
the ground of ho husband being leprous, her apostatizing from the faith. 
serophulous, or insa?ie. — li' tlu; husband be And of one not subject to courses, three 
limutie, leprous, or scropliulous, yet bis wiie months; and of one u'ho is preg^>ant, the 
has no option, as in cases where he is an term of her travail . — The Edit of a woman 
eunuch, or impotent. 'J'his is aecordinV to who, on account of extreme youth or age, 
Haneefa aud Aboo Yoosaf. Mohammed says is not subj(‘ct to the menstrual discharge, 
that she is entitled to an ojition, in ordiT that is tliree months, because God b.as so ordained 
she may remove an e\il ti’om herself: con- in the sacred writings, — The Edit of a preg- 
trary to the ease of a husband, he having- it nant woman is accomplished by her delivery, 
in his power, in similar cinaimstanocs, to whether she be a slave or free, because God, 
relieve himself by divorce.- The argument in the sacred writings, has so ordained ro- 
of the two Elders is that in marriage no | specting woman in that situation, 
right of option originally exists, for if this That of a slave is tu'o menstruations. — The 
were allowed, it would operate to the destruc- Edit of a female slave is two terms of her 
tion of the husband’s right ; and it is ad- courses, because it is thus mentioned in the 
mitted in the case of eunuchs, or of persons traditions, and also, because bondage is re- 
naturally impotimt, only beeause the eircum- strietive U) the half, whence it would appear 
stance of natural or accidental infirmity tends that the Edit of a slave should be only one 
to defeat the end for which marriage was in- term and a half of her courses, but the men- 
stituted ; but with persons of the descriptions strual discharge being incapable of subdivi- 
now under consideration this reason does not sion, the half is, of necessity, made a whole 

term, aud hence the Edit of such an one is two 
terms ; aud it is to this that Omar adverts, 

* That is, to break it off', so as to destroy where he says, “ I would if possible fix the 
the woman’s claim to her dower, which could Edit of a female slave at one and an half of 
not be done by divorce. her cour'.es.” 

t Vulva iuipervia cocunti. And of one not subject to courses a month 

j A bone, or other unnatural excrescence, aw /la//.— W here the female slave is 
vulva anteriore po-rte enasceus. . , one who from extreme youth or age is not 
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suliject to the menstrual discharge, her Edit marriage is not accounted to continue to the 
is one month and an half, because time being time of her husband's decease with respect 
capable of subdivision, the term is fixed at to inheritance, since a Mussulman woman 
the Italf on account of her bondage. cannot inherit of an infidel : but yet the 

Edit of tvidowhood. — The Edit of a free wife does here inherit, because her claim to 
woman upon the decease of her husband is inheritance is established upon the instant of 
four months and ten days, such being the herhusband'saj^ostasy;— her Edit, therefore, 
term mentioned in the Koran and that of is three terms of her courses, 
a female slave in the like circumstance is two A female slave, emancipated daring Edit, 

inonths and five days, bondage being restric- must ohserve the Edit of a free xvoman.—lY 
tive to the Imlf, a master emancipate his female slave, whilst 

Case (f Edit of widowhood after divorce, in her Edit from a reversible divorce, she 
— If a man divorce his wife upon his dt'atb bed, is in that case under Edit as a free woman, 
so as that she still inherits of him,* Ilaneefa and must count it accordingly : because, in 
and Mohammed say tliat her Edit, in conse- reversible divorce, so long as the Edit is 
quom^e of his decease, is four months and iin K^complished, marriage continues in every 
ten days, if she complete three terms of her shape: — but it a master eTuaheipate his 
courses within that ])eriod ; but if the three hunale slave, whilst in her Edit from a di- 
terms be not accomplishc'd, as requiring a vorce irreversible, or from the decease of her 
longer time (five months forinstance), her Edit husband, her Edit is not atfected or altered 
is in that cas(' three terms of her courses, wliat- by such emancipation that is, it does not 
t ver time those may ri'quire. In sliort, here beconu' the Edit of a free woman, because 
arc two terms; one, that of four months and her marriage has bi;en completely dissolved 
ten days ; and the other, that of three men- by the irreversible divorce, or by the hns- 
struations ; and whieh(W('r of fliese is the band J death. 

longest, the same is the term of Edit. — A boo l\i(le of Edit of a woman ^mst hearing . — 
Yoosaf says that the Jhlit of this wmman If an Ayeesa* be in her falit, counting it by 
is three menstruations.— This difierenee of months, and the menstrual discharge should 
dodrino obtains wdiere the sick ])(Tson has chanci' to appear upon her, in this case all 
repudiated his wife hv one divorce irn'- regard to that portion of the Edit which has 
versilile, or by threi; Jivorei's but Avhei*e been counted by months drops, and her Edit 
the divorce is reversibh', the Edit is four commences de novo, to be counted by tho 
months and ten days, according to all tin' ti'rms of her c/nirses. — Tho compiler of this 
doctors. Idle argunu'ut of Aboo Yoosaf, in work ohservi's that this is where the Ayeesi 
supj)oi‘t of this doctriiK', as abovi', is that the had been subject to the courses before sho 
marriage had been dissolv'd and terminated became liojxdess of children, as in this case 
hy the divorce, pres ions to tho dcceiihv of the her despair is done away; and this is ap- 
hnshaud, and the Edit of divoree is tlmw proved, (x'cause it is evident that months, 
terms oi th<‘ coiirs('s, svlK'iice suelt is th(‘ lulit nith respect to such a woman, arc not 
iiKiumbent in the present easi', as that of four the alwdute substitutes of Edit : but if an 
montlis and t<’n daj's (being the hidit of Ayeesa be one to wiiom the menstrual dis- 
widowliood), is re(]nir('(l only vvluTcthe mar- charge' lunl nevcT occurred before, and be in 
ri;ig(' Was dissolved by th(' linsbamTs decease'; her Eelit, counting it by memtlis. and see 
])ut in ibe pre sent e-ase it was elissolve'd tlu* a])])t'araiice ol tlie sanguinary discharge, 
Ix’fore bis de'atli, by divorce. To this iiidee'd re'gi^vd to the term of tho JMit which has 
it may be objected that, if the marriage be been counted by montlis does not drop, be- 
disse)lved lu'ture the husband’s eh'eii'ase', it cause tlu' counting by months is the original 
would I'ollovvAhat the wife cannot inherit rule with respe'ct to such a woman, and not 
but the marriage is aeu'ouiited to bedel in mere'ly the substitute for he r courses, 
re'speet to inheritance only, and not so as to If a woman be in her Edit, counting it 
alte'r or afieet tlie Edit : — contrary to where by the te;rm of lior course's, and after two of 
a dying husband repudiates his wife by a those they she) uid sto]), and she become an 
reversil)le divore'O ; iie r Ivlit in that case Ayeesa, her IMit eomraencos de novo, to be 
being universally held to be strictly an lieiit counteei by months, and all rc'gard to the 
of widowhood, since the mariiage then ce)urse8 dre^ps, so as that tho substitute 
actually eoiitiuiies in every shape.— I’hc (which is months) and the original (which is 
argument of llaiiet'fa and Mohnmme el is that the courses) may not he confounded, 
the marriage being here accouiiled to con- Ea/e of Edit in an invalid marriage . — 
tinue with respect to inheritance, is also The Edit of a woman wedded by an invalid 
accounted to continue with respect to Edit ; marriage is counted by her courses, both in. 
and hence the longest of the two is regarded, case of her husband’s death, and also of a 
— If a man he put to death for apostasy, so as separation taking place between them ; and 
that his wife iiiliei'its of him, the same dific- so evvise tliai ot a woman with whom a 
renee of opinion obtains respecting her Edit man has had carnal connexion erroneously ; 
as is above recited. — Some commentators because, in those cases, the EMit is incumbent 

allege that her Edit is held to h(.' thxee terms — — — ~ • 

of her courses by all the doctors, as her * Literally, a despairer, thq^ is, a woman 

— whose courses are stopped, and who is con- 

* Sipf Ebnu T\ • RpoiicTitlv supposed to Tbe uast child -hesri no-. 
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merely for the purpose of ascertaininjif whe- 
ther the woman be pregnant, and uot as a 
right of marriage; and as the courses are 
the means of ascertaining the state of the 
womb, the Edit of those women is to be 
counted by their returns. 

Edit of an Am- Walid,~~\¥ the master of 
an Am- Walid should die, or emancipate her, 
her Edit is three terms of her courses.— 
Hhafei says tliat her Edit is only one term, 
as it is iiKMimbeiit upon her on account only 
of the extinction of the owner’s jiropriety, 
and coiis('(iuent]y no more is requisite to 
cfic'ct it than what may suhice to cleanse her 
woinl).— The argument of our doctors is, 
that Edit is iiKuimhent upon h<‘r, on account 
of the extinelioii of Eirasli'** (for she is the 
partncT of her master’s bed), and is, therefore, 
the same as that used in the dissolution of 
irtarriage : — moreover, Omar lias said, “tlie 
Ejitt of an Am- Walid is tlirce terms of her 
eourses.” — If the Am-Walid he not suhji'ct 
to the menstrual diseliarge, her Edit is tliree 
months, the same as that of a mijrried 
woman. ^ t 

Edit of the, 9 rid 010 of an infant, — If an 
infant die, leaving a wife i)i-egnant, her Edit 
is aec()Tnplished by her delivery, according 
to II iieefa and Mohammed. Aboo ^"o(^saf 
says that it is four months and ton days 
(and such also is tlu; o])inion of Sliafei), be- 
cause 11 h! pregnancy eannol lie attrihiiled to 
the infant, and is, thendoiw wiih respiad to 
Imn, tli(! same as if it liad taken ])la(*e pos- 
tiirior to liis dee<'ase. - The arguiiK'iits of 
Ilaneida andMohamnu'd iKurin are twofold: 
FIKST, the word of Ood, who has said in th(‘ 
Koran, “a woman, jk siif dk niiklnant, 

MlfSTWAITPNTlL HLll DKLI V KLl Avllich is 
goiU'rally expressed, and tlu'refore ap])lies t*' 
tli(5 woman here tri'nti'd of: Sfoondlv, the 
Edit of a woman wliose husband dies is (in 
case of her pregnancy) tixed at the numiiu- 
ingtiTin of her travail, whether that be short 
or long; now the Kdit of a widow is^not 
dcsig-ned for the pui'iiose of aseertaining the 
state of lu'i’ womb ; fur if it were so, it would 
not be d"termiued by the lapse of time 
(supposing her to be one M'lio is subject 
to the menstrual dl^eharge), but by three 
terms of her courses ; wiiertus we see tiiat 
the law fixes it at four months and ten days, 
although she be a woman of that description ; 
but it is made incumbent merely as a fultil- 
ment of one of tlie rights of marriage : and 
the same reasoning applies to the wife of the 
infant in question, all liough her pregnancy 
he not attributed to him : contrary to where 
Iireguancy takes place, subsequimt to the 
infant’s decease ; for here her Edit of four 
months and ten days having commenced, 


* Fir ash literally means a bed, whence it 
^ is metaphorically used to express a right of 

cohabitation or concubinage : it is so used 
in the sense of a wife or a concubine, whence 
it is here and elsewhere translated pai’tner of 
his bed. 


is not afterwards to be altered by her sub- 
sequent pregnancy ; but in the case now 
under consideration, the Edit of the term of 
travail Avas due from the instant that Edit 
became incumbent ; hence there is an evi- 
dent differencii between the two erases ; and 
consequently there is no analogy betvA^cen 
them. The pregnancy is determined to have 
taken place after the death of the husband, 
where the woman is not delivered within less 
than six months from the date of the hus- 
band’s decease. — This is the approved rule. 
Some have said that it is so judged only 
where slic is delivered within not less than 
two years. Eut if a husband, being adult, 
should die, and bis wife be delivered 3of a 
(thild at any time between six months and 
two yi'ars from the period of his decease, her 
Edit is aceonqilisluid by her delivery, bc- 
euusi' the ])regnan(!y is in this case attributed 
to the liusband, and Inaice is accounted the 
same as if it Inid existed at the period of his 
de(*ea,se. — Observe tliat the parentage of a 
eliild liorn <,;;f the wile of an infant cannot he 
esiablislied in Iht' infant, whcilluT her preg- 
nancy had appeared during liis life, or not 
until after his dee-easi', bi'cause an infant, 
not, bi'iiig possessi'd of seed, cannot be con- 
I'.eived eutialile of impregnating a Avoman ; 
and marriage is uot held to be a substitute for 
sei'd,"^ exe('])tiug Avhere thc^ existence of seed 
on tlu; part (*f the man may be supposed. 

lid it of divorce of (t mcnstrnon.s woman, 
|- Ik a man divori'i' liis wife whilst in her 
e-Mirses, that ti'rin is not to bi' counted in her 
Edit, because tlu' Edit is fixed at three eom- 
])let(i iiK'nstrualioTis, and if the above wito to 
l)t' ('ounted, it M’ould induce a deiicieney, as 
])art of tliat bad passed ])rt'vitms to divorce, 

I and thi'refoi'e cannot be included. 

Edit of a dirorevd irnman who hofi con- 
nc.vKm a'ith a man daring flic fcrni of he?' 
Jidit (f dirorcc. —Ik a man liave 
carnal connexion Avitli a woman w'Po is in 
her Ihlit from devoree, another Edit becomes 
ineunihent upon hi'r, and the two are blended 
together, — that is to say, her ensuing courses 
ari' aiM'ouuled in both Edits ; and if the 
former Jhlit should be accomplished before 
till' latter, the aeeom])lislmieiit of that still 
remains ineunihent upon her. This is the 
0 ])inioii of our doctors. — Shafei maintains 
that two Ihlits cannot be blended together, 
because the J'ldit is an act of piety (as it 
restrains from taking anotlier husband, and 
so Ibrth), and tAvo acts of piety are not per- 
mitted to be united in one account ; as in 
fasting for instance, where no part of the 
abstinence of one day can be put to the ac- 
count of another. — The argument of our doc- 
tors is that the design of the Edit is to ascer- 
tain the state of tlie Avomb, and as that is 
ansAvered by a single Edit, the two Edits may 
be counted together ; and piety is not the de- 
sign of the Edit, but rather a dependant on it ; 


^ * That is, cannot be held to amount to a 
yirtutil cstablislmieiit of parentage. 
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wh^ce it is that the Edit mav be accon- 
plished, even without the knowledge of the 

merely by her refraininir from going: 

abroad, or from marrying another husband, 
or from consummating her marriage with 
liim during the term of it 

Edit of a ividou' irho admits a man dar- 
ing her Edit of a idoa hood . — If a man ha\e 
carnal connexion with a woman who is in 
her Edit froi^ tlie deatli of her iiusband, she 
is to complete that of four months and tiui 
days, being the Edit of widowhood ; at the 
same time counting such terms of hercourst s 
as may occur within the remaiiuhr of that, 
time, so as tliatthe two Kdits may be counted 
tog('ther as far as is ])ossihle 

The Edd of a u'idoir, or a diroreed a'ife^ 
may he aeeomplished a'dlomt her hnoudedge. 

The Edit of divoret' coninieiices imnu'- 
diat(dy U])on divorce, and that of wddowhood 
u])on the decease of the husi)and ; if, tlua'i*- 
fore, a w'oman be not informed of her w idow'- 
hood or divorei' until such time as the term 
of Edit he ])assed, lu'r I'hlit is tlf^m aeeom- 
pli>htHl, because the occasion of Edit being 
incumbent is widowhood or divorce, and it 
is therefore ludd to coramemui upon the 
occurrcmce of the oceasion. — f)ur niodern 
doctors have decrei'd that tlie hdit of divonie 
should not he held to commeiuM^ until tlie 
divoi’cc h(! puhludy declared, in ordiT to 
guard against collusion between the ])arti('s ; 
as it is possible that a husband and wife 
might privat(‘ly agree to declare a divorce, 
and pretend that lalit had alrcaidy past, so 
as that, by this nu'ans, the marriage b('ing 
dissolved, he might be enabled to acknow^- 
ledge a debt in tier favour, or niake lier a 
beqiu'st of more than Iut proper inheritance. 

Edit from an i)iralid marriage. — In an 
invalid marriage the Edit eommonccs imnu'- 
diate-lsupon the Kazea-’s di'cree of seimration, 
oi*u])oii%']u‘ deterniination of the Iiusband, 
(‘X])r»'ssly signihed, to refrain iroin carnal 
coniu'xion. — /ilfer says it commeuia's from 
the date of the last carnal connexion of the 
parties, becau#e, in an i valid marriag(‘, it is 
the carnal connexion whi(;h gives occasion 
for it, and not the niarriagi*. — The argu- 
ments of our doctors are twofold; — Eikst, 
every instance of carnal connexion occurring 
in an invalid marriage stands only as one 
single act, as tliey all proceed 1‘rom, and origi- 
nate in, one contract (wlnmce it is that one 
dower suffices for the wffiole); wherefore, 
until the actual separation, or determi nation 
signified, as above, Edit eanm>t be estab- 
lished, for in every previous instance of 
carnal connexion it is possible that the same 
may be repeated ; and hence, so long as the 
separation or determination do not exist, no 
particular instance of the carnal act can be 
positively termed the last ; — Sr^coNULY, the 
last instance of carnal connexion cannot be 
ascertained to be the last, but by the hus- 
band’s signified determination to retrain for 
the future, since permission on the part of 
the woman, and ability on that of the^an, 
in a matter of so concealed and doubttul a 


nature as carnal connexion, stand as a con- 
tinuance of it, and any other man who may 
be desirous to marry the woman will require 
to know the effect ^of the Edit ; it is there- 
fore requisite that something known and 
visible be substituted for that which is con- 
cealed, so as that sueh \isible circumstance 
may adbrd a standard wdiereby to determine. 

A u'oman's oath conjirms the accomplish- 
ment of her Edit. — If a woman under Edit 
should' declare that it is accomplished, and 
her husbaiui deny this, her declaration upon 
oath is to be enalited, because she isconhded 
ill iu this point, and he has thrown an impu- 
tation upon her veracity ; she is therefore to 
swear in the mamier of a plaintiff. 

(\iseof a iron, an re-married after divorce^ 
and ag((ui repudiated. ii i:N a man, having 
repudiated lii^wife hy an irn vt'rsiblo divorce, 
marries her again during luT Edit, and aftor- 
wards divorces her before e-onsunimation, a 
(‘om])lete dowser is in this ease incumbent 
upon him, and upon thi‘ woman an Edit de 
noroj necordiiigto Ilaiieefaand Ahoo Yoosaf. 
— Mohaiiinu'd says that no more is incum- 
bmit upon the man than an half dower, nor 
upon the woman than the aecoiuplishment of 
h('i‘ first Edit, because the si'Cond divorce is a 
divoreo before (‘onsummatioii, and therefore 
does not recjuire either that he should pay a 
eomphde dower, or that he should observe a 
new Edit ; nor does anything remain with 
respeiT to her,' hut that she complete the first 
Edit iiieumheiit iu consequenee of the first 
divorce : for the obligation upon the woman 
to compleU) her first Edit disappeared upon 
tlu' husband marrying her again ; hut this 
last luaiTiage being done aw^ay by his divorc- 
ing her a second time, lier oliligation to the 
completion of her first Edit ri'curs. The 
argunumt of Ilanecfa and Ahoo Yoosaf is 
that the Becombdivorci! is, in fact, given after 
carnal eoniu'xion, since the woman is still 
actually witliin the seisin of tlio man in 
eonsequencu; of such connexion formerly had 
with her, the effect of which remains, namely, 
the Edit ; and where bet marrii's her again 
during her Edit, she being still witliin his 
soisin, such possession is the substitute of 
that wliich ;i])pertaiiis to him in virtue of the 
si'oond marriage ; as in the ease of an usurper, 
wlio if he make purchase of the article 
usurped whilst it is within his sidsin, is held 
to be seised of tlio purchase on the instant of 
the ox(‘Cutiun of the contract of sale ; it is 
therefore evident that the second divorce is a 
divorce after carnal connexion. — Ziffer says 
that no Iklit whatever is incumbent upon 
the woman, because the former Edit dropt 
in consequence of the second marriage, and 
therefore cannot recur ; and no Edit is due 
on account of the second divorce, as that is a 
divorce before consummation : but the argu- 
ments of the two Elders, as above recited, are 
a sufficient reply to this. 

If a Zimmee, or infidel subject, repudiate 
his wife who is also au infidel subject, no 
Edit is incumbent upon her : and the same 
^ alien wiSban who, having 

« 
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been converted to the faith, comes from the 
foreign into the Mussulman territory :* it is 
therefore lawful for such women to marry 
before the expiration of the term of Ivlit, 
unless they be pregnant. This is the opinion 
of Haneefa with respe-et to such infidel sub- 
jects as do not hold or believe in the obliga- 
tion of Edit. The two disciples say that Edit 
is incumbent upon wom(ai of either descrip- 
tion; — upon infidel SLi])jects, Ix'eause they 
have bound themselves to the ol)servimee of 
all such things as appertain to the temporal 
law ; and upon alitois who, having omhiaced 
the faith, come into the Mussulman territory, 
because it is so u])()n su(‘h woiiKm on other 
accounts, such as the (haith of tludr husbands, 
or tlii'ir jidniittiiig the son of the husband to 
carnal eonnc'xioii, and is therefore equally 
obligatory on account of separation of coun- 
try , — contrary to case when' a maiqlxo’ng 
converted to the faith, comes from a foreign 
into a Mussulman t(‘rrilory, and Ids wife 
remains in the fon'ign (iountry, for upon Ikt ■ 
no Edit is incumlxmt, as tlie oldigatiori* of it | 
cannot reach or alfeetdier in n foreign’land. 

-The argunnait of Jljuu efa with r(‘S])eet to 
infidel sulqects is that they not h(‘ing under 
any- obligation in rc'speet to th(' ordinance's of 
tlio law, the obligation of tlu; Kdit, as a right 
of the law, cannot h(! conee'ived to alfeet 
them nor cun it. he snt)posed to do so on 
account of the ri.^lit of the liushaud, as lu' 
does not liold or Ijclievc' in 1 lu‘ obligation of 
it; and his arguments with res])eet. to alie'ii 
women are twofold ;--Eiiisr, Gon has com- 
manded Mussulmans, saying, “ vj-; ]\iay 
MAiniV FORKKiN WOMKX, WHO FoN- 

YKliTFI) TO TJIK FAITH, COMi; INTO TJIF TFJ{- 
lUTORY OF THF RKLIFVFRS," SfCoNDI.V, 
wherever the Idlit is iueuiuln'iit, t h<' right of 
man is eoimeeted with it; ])ut a Jiirlx'c', or 
alien, is not considered as imin, hut asmc've 
matter (whence it is tliat he is made a ])ro- 
perty or slave).-— 11 ut whei'e tlie Avoiuan is 
pregnant the Edit is iiicmufx'ut, on aeesumt 
that the feetus of whieli slu' is pregnant is of 
estahlislied descent. It is recorded from 
Haneefa that it is lawful to marry sueli 
women, be ing pregnant, but that the lius- 
band must j'c'frain fi’om eanial connexion 
until after delivery, in like nmnner as in tlie 
case of women pregnant and l)y whoredom. — 
The former, however, is tlie better opinion. 

Of Hi dud, or Mourning, 
T)ejinition,-^^x Hidad is understood a 
woman abstaining from the use of perfumes, 
such as scented or otlier oils ; or of ornaments, 
such as dying the edge of the t'yelids Avith 
antimony, and so forth, except on account of 
some particular pretext, or (as is said in the 
Jama Sagheer) on account rtf aches or p#ins 
which those applications may remedj\ 


Mourning is inmmhcnt on the death a 
-Hidai), or mourning, is incum- 
bent upon a Avoman Avhose husband ^ics, 
where she is of mature age and a Musslima, 
’lecause the prophet has said, “ It is not law- 
ful for a Avoinaii Avho believes in Goii, and a 
future state, to observe HriiAD for more than 
three days on account of the death of any one 
except heriiHSRXND ; hut for him it is incum- 
bent upon her to observe HuiAoforthc space 
of four months and t('n days.” 

Although lie die during the wifes Edit 
from irreversible diroree.-‘OvR doctors say 
that it is equally incumbent upon a woman 
Avhose husband dies Avliilst she is under 
reiuidiation by irrevT'rsilile divorce. — Jsliafei 
asserts that it is not incumbent upon her, 
because the sole intention of its institution is 
to signify grief for the decease of a husband 
Avdio has faithfully adhered to the marriage 
contract until d('ath; hut there is no cause of 
grief for th(i demise of on(i avIio had, during 
life, thrown! his Avift.' into ditlieulty and per- 
ph'xity hy’“di\mr(;e. Tlie arguments of our 
doctors, in su]i])ort of their opinion upon this 
point, ar(' tAVofold; First, the pro])li('t forbad 
Avomen under Edit dying their hands with 
lliiina,* as it is a spedes of perfume; 
Sr, FONDLY, mourning isincumhi'ut as a sign 
of griet' lor tlu' loss of tlu; blessings of matri- 
mony, Avhieh is not only the means of lier 
sn])])ort, hut also of the preservation of her 
chastity ; and an irroversihle divorce is a more 
compl('t(' termination of those hh'ssings than 
evmi d(*ath itscdl', siiute it is lawd’ul for a 
Avornan to TK'rform the lastotllces of ablution, 
and so forth, to the corpse of a dc'ceascd hus- 
band from A\di()iu she is not irn'A^ersihly 
diAx^rci'd, Avheivas it is not lawful for her to 
jiertbrm tliose otli(*('S to the corpse' of one 
i from Avhom she' is completely divorced ; 
wdierefort' in this case also a moiindng is 
incumbent. — It may here he observed thht 
nmurning is incumbent for two rc'asons ; 
Fjkst, as it is a manifestation of grief (as 
Av'as mentioned above) ; Secondly, because 
ornamenting or setting olf the .person by the 
us(' of the aboA'e articles is a means of ex- 
citing the de'siros of men, and th a Avoman 
under Edit marriage is forbidden, Avherefore 
she must refrain from th(' use of such things, 
lest she full into that Avhicih is piohibited. — 
It is record('d, in the Nakl 8aheeh, that the 
prophet Avould not peimit Avomen under Edit 
to use antimony upon their eyelids, or to 
anoint thera.selves, as the former is an orna- 
ment, and the latter is one Avay of using per- 
fume. — By what is said in the delinition of 
Hidad, in the beginning of this section, viz., 
‘‘abstaining from perfunres, and so forth, 
exee])t on account of some particular pre- 
text,” is to he understood that the use of 
those is lawful, where there is any suffieient 


* This supj^oscs a woman who, ha\dng been * A sdt’t of herb, the juice of AV'hich dyes 
converted to the faith in a foreign land, the palms of the hands and soles of the feet 
deserts her infidel husband there, and comes of a ^reddish colour. The herb Cyprus, or 
into the Mussulm^ territory. I . privet. 
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reason for it, as they are then used of neces- 
sity; but it is requisite that the intention [of 
the ftiourner] in the use of tliem he niedieinc, 
and not ornament. 

If a 'woman he aecustomed to tin' use of 
nmdions, in such a manner tliat then' Tiiiaht 
he an appn hension oi her liealth siiili'vinfr 
from the disuse, in this ease, provided tlie 
cause for ajjprelKmsion ])e in lier eonei'])tion 
appanait ani evident, it is lawful to(‘ontinue 
the us(‘ of them, because tilings of Avhieh 
oeeurrenee is stroimly aiqu-elu'iuh'd hy lua- 
are considered as aeteally existiiuj: and estah- 
lislu'd ; and in tlu‘ same iiiaiiner, slu' may i 
ai furred or velvet a'anmaits. A\lu'i'e I 
tluu’e is a ma'essity ; hut it is in no \\il‘e law- 
ful tor lu'i’ to use Minna, heeausi* of the pre- 
cept of tlie ])ropliet heCort' rt'cited ; nor to 
w< ar cloth dyed with sallVon, ])eeaiise that 
p-i' < s a ]»erfume. 

Mov rnin(j naf hu'H niln )it i(po)i ij/ihlr/ 
U'oinvH or {hid if is tiinimhrf/f (f/Hui 

s/(ircs).- ^hu’KM.Nu is not. ineumheiit ui»ou 
an inlidel woman, as slie is not ^mnd to tin. 
ol)serAam‘( s recjuiiH'd hy tlie law ; neilln'r is 
it ineumhent u]»on inl'ants or alrls umlei- aLM>, 
lor the same laasoii: hut it is ineumhent 
u])oii teinale sl.iM's, tlu'y heiim’ hound to tin' 
ohser\ ane( s of the law in all such ])oints as 
do not alfeet the ri^ht (d’ tln'ir owm i, which 
is the cas(' with mourninj>' ; it is to h(' oh- 
seiAcd, hoAvevi'r, that tin* mouininu’, with 
res]n (‘t to iimale sla^es, does not includo a 
prohibition from eoin^f abroad, since' tliis 
would he an iiil'riimement u])on tin* lu'o- 
prietor’s riydit, w Inch ]>!'( cedes the rij^ht of 
Con, as the individual is necessitous, whereas 
Con is not so. 

J\(ir u/Kiii nor upon irtihors 

from imnlid n/rou’/o_e/e.--Moi jin L\<i is not 
im-umhent upon an Am-Y"alid under J'Mit 
fi’om 4he decease' of her j)ro])rietor ; nor u])on 
a wonum umler J'idit who has lu'eai contracted 
in an invalid mariiaye, Ix'cause', with I’C- 
spe'ct to such 'wonn'ii, the hlessiiea's ol' niar- 
riai»’e cannot he said to peiiNli so as to alford 
a rc'ason for tfle mani testation ofp:rief ; more- 
over, ornaments and tlu' use of i>erfumcs, 
and so lorth, are in their original nature 
allowuihle ; and where' no s])ecial icason 
appears tor the prohihiti(/n of tliem, they 
neeessarilv continue' to be so. 

Vroposuuj for o u'onian durinq her .Edit 
is disajiproi rd . — \'V is not decent in any per- 
son ])uhlicly or ex])ressly to soli<*it or se'ck 
connexion with a woman umle r Edit ; hut 
it matte>rs ned if this he elone in an inelirect j 
and amhi^nieius manner : yet they she)uld ned | 
pass/any secret pi'omise' ol marriace' to each 
other, this he'ing- forbidden in the Koran. — 
The ambiguous rnoele of proposal abovm men- 
tioned is described hy Khn Abbas to he, that 
the man in the woman’s pre sence may de- 
clare his wish to marry, in gem oral terms 
■wdthout any particular a])plicatiem^ 

Jluh's for the hehariour of ironicn during 
Edd . — Er is not lawful for a woman under 
divorce to go abroad, either in the niight or 
day, whether the divorce he reversible oi' 


irreversible, because the word of God in the 
Koran forbids them frc)ni appc'aring abroad : 
but a wddow' is at liberty to go forth during 
the whole day, and for a short season of the 
night also; yet she must not pass the night 
anywhere hut in lud' own apartments. 'J ho 
reason of this indulgence is that as a widow 
has no provision from lu'r husband’s pro- 
])erty, it may be necessary that she should go 
forth to seek for a siihsistynce, and it may 
somi'tiuK's hap])en that she is detained abroad 
a considc'rahh' time, ]H'rhaps till after night- 
fall, wheiRc the extension of the liberty to a 
part of th(' night; hut it is otherwise with 
a woman umltr divorc'c, as she is entitled 
[during lalit ] to a subsistence from the bus- 
liaiid. ^ I't if a woman vvu're to enter into 
an <'ugag('nu'ut of Khoola with her husband, 
niakingtlu' eousiiU'ratioii for Khoohi to con- 
sist of h(‘r subsisU'iico during lu'r Edit, some 
sav that slu' is at lilx rty to go during tho 
(lay, v\ hih' otlu'i’s maintain that she has no 
liberty of going foith what('V('r, as the loss 

lu r (Rvn voluntary act, wlu ri'forc' the prohi- 
bition, vvliieh is right of the law, still con- 
tin m-s in jorce. 

1 r is ineumlu'nt upon a woman under Eldit 
that sh(' obscivi' and a(‘com])lish the same in 
j th(' ]»la(‘(' vvli('r(' slu' was residi'iit at tlie period 
1 of divorce' taking iihujc, or ol’ the husband’s 
j (lrc('as(', whether that Ix' her owm aecmstonied 
1 dvvi'lling, or a house whc're slu' may be upon 
a visit (that of her ])ar('nts, for instance), 
hceausi' this is so oiMlered in the Koran ; and 
it also ai)]x'ars in tlu' traditionary jirecepts 
of the pro])h('t that he said to a woman 
whos(' husband was slain, “ stay in your own 
hous(' until your Edit Ix' accom])lished.” 

iridow nutg reitiore from, her hnsh(ind*H 
house, if iuc(mreui(‘jdtf/ silnufed there. — If the 
a])artment alloth'd to a widow, in the house 
ol’ h('r d('t*('as('(l husband, he not suflieieiitly 
spa^-ioHs for her accommodation, and it 
slKuild ha^qx'ii that the heirs of the defunct 
exclude lu'r from tin* other parts of the 
hous(', it is then lawful for her to remove 
els('wh<'re, h< 'cause she has lu're an excuse, 
and any good ] in text siitliees in all matters 
a]/pertaining to the s])iritual law, of which 
dcsciiption is Edit ; the case is therel'ore the 
same lu'iv' as vvlu're tlu' woman has reason to 
fear thiev('s in lu'r own house, or where 
there is an a])prehensioii of its falling, or 
where she holds it hy hire, and is unable to 
})ay the rent ; all which circumstances are a 
sullicieiit cause of removal, as well as in tho 
present eas('. 

A udfe under irrerersihlc dirorce must he 
uerommodutrd trith a separate apartment . — 
WirKiii) a husband and wife are separated by 
ir^'versible or tiiplicato divorce, it is requi- 
site that there be a curtain or .partition 
between them ; and there is no objection to 
their continuing to reside in the same house,*' 
provided this he attended to, ^ the husband 
has himself declared her to be prohibited to 
him ; but if he be a di^olute person, one 
w^.o has no command of ms passions, and of 
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whom it may he apprehended that he will 
commit with her that which is unlawful, it 
is in this case expedient that she rt^move to 
another house (since ilirra is evideiiily a 
sufficient excus('), and that slu; continue the re 
until the aoconiplislinn nt of h(‘r J^Mit ; — it ia 
better, however, that the dissolute husband 
leave her in his house, and remove to 
another himself. — It is laudable in the par- 
ties, wlu thcr tlu' husband be dissolute or 
otherwise, to enyaf,^' a female; friend to re- 
side in the house with tlu m, who may be 
able to prevent any impro])er connexion. — 
Jf the dwe]ling-hous(; be so small as not to 
admit of tiudr n sidin^^ in it under these pte- 
eautions, it is then neeessary that the wife 
removi; elsc^where ; but it is better that the 
husband rcmiove, and leave her to reside in 
the house. All this proceeds upon a suppo- 
sition ol‘ tlie husband’s havinj^ no more than 
one house. 

link rcspcrfhig a wife div, arced upon a 
journey. — If a woman accompany her hus- 
band upon a journey, or on a pilg'riimi}?^' to 
Mecca, and lie ^dve her threi' divorei's u{)on 
the way, or die, leaving' her in an uninhabited 
place, slu! must return to lier own (uty, pro- 
vided the distant' be within threi‘ days’ 
journey, because this is not to b(' considered 
as goi 'g abroad, but rather as a eonseijueuce 
of her having befoi'c gone abroad ; but if the 
distanei' exceed three days’ journey, she is 
then at liberty (dtiier to return honm, or to 
])roeoed upon the idlgrimage, -whetlier lum 
guardian be witli her or not.— The eom])iler 
of this work observes that this is only where 
she is left within three days’ journey from 
M(*cea, where iier stay would be more' dan- 
gerous than her proeeeiiing ; luit her return 
to her own city is preferabli', in order 
that she may there aeeoniplish her Edit in 
the house of Ikt husband. — Hut if, in the 
case uiidc'r consideration, the divorce or 
death oeeur in a city, or other inhafiti'd 
place, the woman must not. go forth from 
that place until her Iklit he acc()m])lished, 
after wliicli .slic may leave it, provided she he 
aeeompanied liy any male relation within th(‘ 
prohibited di'grees. — What is here ad\aiiced 
is the docti'iiK' of Ilaiieefa. — The two dis- 
ciples say that, if the woman he aceom])anied 
by a relation within the prohibited degrees, 
she may leave tlie place before her Edit he 
past ; for they argue tliat she ought to he 
allowed to return home, in ordi'r that she 
may relieve hersidf I’rom tlu' disagreeable 
circumstances attmiding her residence in a 
strange place, and also trom the derangement 
and trouble of a journey, because these are 
sutrieii'iit pretexts, and the impropriety^ of 
her travadling is removed by the eireum- 
stanee of her relation accompanying hivj. — 
To this llaneefa ri'plies that Edit affords a 
^ strongir reason against removal than even 
the Avant of a ri'lal ion’s protection, as a 
woman may lawfully go to any distance 
within a day’s journey, without being accom- 
panii'd by a relation, wdiereas this is not 
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it is unlawful for a woman to go to any 
greater distance, unaccompanied by a rela- 
tion, it is so for one under Edit, a fortiifri. 


CIIArTEIl XIII. 

OF THE ESTABLISHMENT OF I^’AHENTAGE. 

A child horn after six months from the 
date of a marrkiijv upon which is suspended 
a conditional diroree, is the lawful of'spriny 
of such ?narria(/e.—\.F a man make a cleclaia- 
tioii, saying, “if I marry such a woma^i she 
is divorced,” and he afterwards marry" her, 
and she produce a child alter six months 
from the Hay of the marriage,* the parentage 
of the child is established in him, and the 
dower is ineumhmit upon him ; the former is 
established, because; tlie wife is in this case 
considered as a partner of his bed at tlie 
period of c(mc(;ption, as having brouglit forth 
a child at^tlie expiration ot six complete 
months Irom the date of the marriage, a 
time eonsiderahly posterior to the divorce, 
siiiet' that takes pltice immediately after the 
marriage, w herelore the coiieej)tion must be 
coiisidered as having taken ])laee prior to the 
(iivore(‘, that is, within the niarruigo. 

OiMix’i'ioN.- - It Ls not to he imagiued that 
eonoeptiou should take place at the time of 
maiTiage. as it is a consecpience ot the carnal 
act, which ha])pens ])osti'iior to it ; hoAv, 
therotore, can it lx* eslahlished that the eou- 
eeptioii took i)laee he lore divorce, since the 
latter occurs ui)iui the instant ol the marriage ? 

i( KiMiY. — Cuiievption may la* imagined upon 
the instant of the marriage, as it is possible 
that the man may marry the woman wlalst in 
the commission of the carnal act, and conse- 
quently, that mairiage and coucepti^txi iiipy 
have taken place at the same insiint : and 
as genealogy is a matter the establishment of 
wd-iieh is of great moment, this supposition 
has therefore been adopted : and the dower 
is ineuuilu'iit, h-. eausi' the (fesceut of the 
child being established in him, he is vir- 
tually held to have eoliahited with his Avife ; 
and it is due on account of consummation. 

The parentage of a child horn I wo years 
after rerersihlc diroree is eslahlished in the 
diroreer. — If a man repudiate his Avife by 
a diAoree reversible, and she bring forth a 
child at the end of two years, or more, trom 
the time of the divorce, the parentage of the 
child is established in him, and the divoreo 
[ is reversed, provided she had not belore 
I declared the accomplishment of her Edit, 
because it is possible that her pregnancy 
may have taken place during Edit, as the 
Toliar (or term ot purity) ot some women 


* This^pneans any time hetw-ecn six months 
and tAvo years from the dale of the marriage, 
us the tormcr of tlu'so is held to be tlie 
shortest, and the latter the longest possible 
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is’mucli longer than that of others, which 
circumstance may have protracted its con- 
tinimnce : but it she be delivered of a child 
within less than two years from the time 
of divorce, she becomes completely se]>arated 
trorn her husband, on account of the com- 
pletion of her Edit by delivery ; and in this 
case also the ])arentage ot tlie child is 
established in tlie husband, because it is as 
possihle thi4 the conception may have' tah('n 
place pre\ious to divorce (that is, within the 
marriage), as it is that it may have taken 
jdace alter di voice (that is, within the Edit) : 
but yet revi rsal is not establislied, bc'cause, 
as i^ is ])os.Nible that conception took place 
after di^ orce, so it is also ])Ossd)le that it took 
place before divorce ; therefore reversal can- 
not be established, on account of the doubt 
whiel) exists on this iioint ; but where tlu' 
woman is not delivered until after two years, 
reversal is established, as the concejition is 
])osterior to divorce, and must be attributed 
to the huslKind, since no charge of adultery 
lias been advanced aaaiust the Vif(', where- 
fore it is c^’ideIlt tliat Ik- has bad (‘onnexion 
with her during Edit, a circumstance by 
which reversal is establisluHl. 

so (f/so of (I cluld horu 'U'ifliiii tiro 
i/rars o ftn' iripHi'dtr or irrrrrrsih/i (tirorrr. 
- 1 1’ a man repudiate his wite eitlun by three 
divorces, or by an irrevei siiile divorce, and 
she b(‘ delivered of a child within less than 
two yi'urs from the ])iriod of tlu* divorce, tlu' 
parentage is c'stablished in him, as it is jiossi- 
ble that tlu* ])regnancy may have existed at 
that tilin' ; and the right of cohabitation does 
not positively ai)])ear to have been dissolved 
impious to pregnancy, ^\ lienee the parentage 
is establislu'd in this manner for the sake of 
cant ion. —But if the di'livery \ver(‘ not to take 
place until alter tbe expiration of two yi'ars 
i‘rom»Eie jx'i’iod of se])aialion, the parentage 
of theT-hild is not establislu d, as pregnancy 
in tliat cas(‘ exideiitly a]jpears to have taken 
place jiostei'ior to divorci', and conseipieiitly 
tlie child cannot be supposiai to be bi gotten 
by the man 'Iki (im stion, since to him lairnal 
connexion witli ih(‘ woman is unlawful: yet 
it he claim the child as his own, the parentage 
is established in him, as Ik* here takes it 
u])on himsell, and it may be accounted lor 
by su])])osing him to have had conm'xion with 
th(' woman, erroiu'ously, during her Edit. 

^liut so iifcnisc of (t child horn of a icifc 
inidcr agr iritlun tdiir inoidhs iificr either 
irverersihlc or rcrersible (liror(‘e, Iv a man 
re])udiate, by an irreversilile (b voice, a wdfe 
who is under the age of jmberty, but yet 
such an one as may admit of carnal con- 
nexion, and she bring forth a child alter tin* 
ex] oration of nine nioiiths from the time 
of divorce, the iiarentage of the child is 
not established in him ; but if the delivery 
be Avithin less than nine months, it is 
established. — This is according to llanecfa 
and Mohammed. — Aboo Yoosaf %ays that 
the parentage is established in the man, 
although the child should not be born^^vitbin 
less than two years from the period of diycred^. 


because she was under Edit, and it is possible 
that the pregnancy may have existed at tho 
time of the divorce, and she not have declared 
the accomplishment of her Edit, wherefore 
this infant wife is the same as a full -grow n 
Avoman, — The argument of Ilaneeta and 
Mohammed is that the Edit of the wife is 
ill this case appointed to be counted hy 
months, Avdierefore it is accomplished at tho 
expiration of three months, by the rule of 
the hiAV, independent of any cfeclaration on 
her part , — it, therelore, she be delivered of 
a child w'itliin less than six months from the 
end of tliat term wdiieh completes her Edit, 
tlie parentage of the eliild is established ; 
but, if slie bring not forth until after that 
tiiiu', the parentage is not established, as it 
appears to have been begotten at the time 
Avlieii she w'as not a ]»artiu'r of the husband’s 
bed, for tbe ease' treats of a girl irreversibly 
dixoreed under puberty, and consequently 
not subject to tbe menstrual discharge, and 
wliose iklit is therefore compli'ti'd by tho 
la}).s« of time, namely, three niunlhs, Avhere- 
foreltis not possibb' that pregnancy should 
liave existed at tbe time of divoi’ce ; and the 
riglit of eoluibitatioii ajipears to have uii- 
doubteilly expired beibre pregnancy, so that 
the descent cannot he established. And if the 
wule under these eireiimstanees be repudiated 
by a reversible divorce, the rule is the same 
(with llanecfa and iMohammed) as before re- 
cited. AboO Yoosaf says that tbe parentage 
of till; child is establislied in the husband if 
it be bom within twenty-seven months from 
the time of divorce, as it must be allowed 
tliat bo may ba\o bad eoimexioii Avith her at 
the iatti'r end of the term ot three mouths, 
Avhieh constitut(!S her Edit-, and she b(j deli- 
A^ered within the longest term of pregnancy 
admitted by tlie lawq namely tAvo years. But 
if tbe iiifant Avife declare her pregrniney to 
liave taken ])laeo during Edit, the rule is 
then tho same as Avith respi'ct to grown 
woTnen ; that is to say, the parentage of tlie 
child is established m tin; husband, as her 
pulierty is proved liy her own aflirmation. 

The jxinntage of a child born of a ividow 
irithin tiro i/enrs after the decease of her 
husband is established in hini.~l¥ a widow 
bring forth a child, the parentage is estab- 
lished in her husband, ])rovidid the delivery 
happen within two years from tho lime of lijs 
decease.- Eider says that if sh(‘ be not de- 
livered until after six months from the time 
of tbe comph'tion of tbe hdit of widowhood, 
in this ease the parentage cannot be estab- 
lished, because her Edit, upon tho lapse of 
lour months and ten days, is completed by 
the ordinaiiee of the law, as the Edit is, by 
the hiAV, lixed to that time, and is therefore 
the same as if she were to declare the accom- 
pRshment of her Edit, as in the case of the 
infant before mentioned. — Our doctors, on 
tbe other hand, say that the Edit of tht^, 
woman in questiim is not absolutely fixed 
at four months and ten dayf, but has also 
another mode of completion, namely, delivery, 
since marriage Avntli an a)€ult woman is con- 
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sidered as a cause of pregnancy : contrary to llie parentage of a child horn of a icidou\ 

the case of a girl under puberty, because the when wuumtr averted^ m estahhshed in her 
natural state of such an one is an incapacity deceased ha shandy Didependent of evidence. — 
to bear children, as an inl’ant is not a subject If a woman under Edit from the death other 
of impregnation until she attain maturity, husl)and bring forth a cliild, and declare it 
and concerning the maturity of the intant to he his, and tlie heirs confirm her assertion, 
there is a douht. tliough no person Ix ar evidence to the birth, 

And so also of a child horn irithin six the child is held to he descended of the hus- 
months after the wife declaring her Edit to l)and, according to all our doctors.* This, 
have expired.— Iv a woman uiuhr Edit dc- with respect to inlieritaiice, ia- evident, as 
dare the same to Ite accornplislied, and 1)e inlieritaiice is a sole right of the heirs, and 
aft(Twards delivered of a child within less consequently their t(;stimony or acknowh'dg- 
than six months from th(i time of her declara- ment is to be credited in ('very matter vvhi(_di 
tion, the parentage of' the child is established, affeids it. — A (piestion, however, may arise in 
as it is ('vident that her declaration was un- this case wlu'ther the parentage of the i^hild 
founded, and is (smsequently null: hut if he hy such testimony established with respect 
she bo delivered after six months from the to others tlian thos(' heirs: and upon this the 
time of her declaration, the parentage is not learned in the law observe, that it those hc'irs 
established, because nothing appears in this he. persons of a descri])tion capable of being 
case to annul her declaration, as it is possil)le admitUal as vv itiu'sses, tlu' parc'ntagc is estah- 
that her pregnancy may have occurred after lished with res])e(;t to all others as well as 
that. themselves, beiuxnse their testimony amounts 

MHiaterer he the oceasio)/ of the Edit. — to proof', for which reason some doctors re- 
TniH reasoning apjdies to ('very Woman quin' that t'neir conlirmation of the woman’s 
under Edit, whatc'vcr the occ.ision may hc', assertion be delivered in the form of evidence: 
whether divorce reversible or irreversihlo, or lait tlu' necessity of tliis is di'iiied hy otlu'i’s, 
the decease of her husband ; or of vihati'ver be(;anse the ('stablishinent of parentage, with 
descri])tion or natiin*, wlu'thc'r it Ix' countc'd res])ect to the rest of mankind, is a necessary 
by months, or by tlie returns of tluf coiu’ses. cons('(iuenc(' of its ('stablisliiiK'nl with respect 
Th - hirth mast h(‘ jrnned hy eridenee. — to tlie imnu'diate lo irs of the deceasi'd l)y 
'Will ^ a woman under hdit is delivered (d' tlieir confirmation; and wh('r(' a matt('r is 
a child, the jiarc'ntage is not ('stal)lislied, oiici' fully establislied upon any particular 
(according to llanc'i'fa), unless the f)iitli Ix' j gi-onud, no lO'cx'ssity exists for any I'urtlier 
proved hy the evideiRU' of two male witm ss('s, ' conditions witli ri sixx;! to its I'stablishment. 

or of one male and two h'luale. — Ihi ' ^ ./ child homt (nfhin less than si.r months 

where there is no ap])arent prc'gnancy, oi' ' marriage is not the of'spring of that 

where the same is not acknowledgi'd by tlu' marmfgfe ; hat if after si.r months it is so, 
husband: but if tlo' ])r('gnancy be a])par('nt, independent of the hashand's ael Jtoadedg- 
or the Imsband hava.' acknowh'dged it, tlo' men); or ap<m the eridenee id' one adt ness to 
parcntag(i is established inde]>eiident of' the | tin hirth a Jn rc he dentes if : (/nd l.aan 
testimony of witnesses. Tlu' two disci])h'S inettmlxmt, tf he jtersist in his denial: and 
maintain that, in all cases, the ])arentag( the trife's testi/mmy is to Ite O'editott in j ^ 
is established upon tlu' te'stimony to the date (f tlte tnarriage, — 1 1 ' a niafi man y 

woman, — because the ’ ' ^ a. w'oman, and slu- bring forth a child wdthiii 

habitation still contiiiiK's during Edit, and less than six months after llu' marriage, the 
it is this right which oeeasions the lixiiig of ])ar('utage of the child is not estahlislu'd in 
the parc'iitage of a ehild n]x)n tlu' hnshand, tlui hnsliand, as pn'gnaney in that ease ap- 
wlnTi't'ore nothing more is rc<iuired than that jiears to havi' existed previous to th(' mar- 
some pc'rson prov (' tin' hirth, and the identity, riag(', and consequently cannot he derived 
by testifying “This is the ehild of which fiom him; but if slie be delivered after six 
such a woman wais (h'liv cri'd,” — and thus months,itisestahlislu'd,wlietlierhc'acknow- 
mucli may be sufhcie'iitly jiroAC'd by the testi- h'dge it or not, because tlu'n the marriage 
mony of a single woman, ill the sanu' manm'r a])pears to hav(' existed at tlu' time of im- 
as it is during marriage, in a casi'wliere jux'gnatioii, and the term of pregnancy is 
the husband disputes the eliild’s idi'iitity. comjdete. If, moreover, the husband deny 
Haneefa, on the other hand, argues that the tlie hirth, it may be jiroved hy the'^ev idi nee 
Edit is accornplislied by tlu' woman’s decla- of one woman, aftc'r which the parentage is 
ration of delivery; but the mere completion ('stablished in virtue Ad’ the marriage; and 
of Edit is not ])roof, and the descent still such hidng the case, if he persist in deity in g 
remains to he tirst established, for wdiieh the ehild, imprecation becomes ineumlx'iit, 
reason it is that complete proof (that is, the because his denial then amounts to an im- 
testiniony of two men, or ol one man and l^vvo piitation on liis wife’s eliastity, since it im- 
women) is made a condition: but it would plies a charge of adulti'ry against her. And 
be otherwise if the pregnancy w^ere apparent, if, upon the birth of a ehild, a dispute were 
'or acknowledged hy the husband, as in this to arise between the husband and wife, ho 
case the pari'qtage is established prior to the * 

birth ; and the cdiild’s identity is there aseer- 

taine(i by the identity ^of one w'oman,— the * This means, at whatever lime the child 
midwife, for instance. ■ horn, after the husband's decease. 
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asserting that he had married her only four mother’s womb beyond two years and the 
months before, and she maintaining that shortest term is six months, because the 
they had been married six months, the de- sacred text says, “thk whole teem of 
claration of the wife is to be credited, and pregxakcy and weaning is thirty 
the child belongs to the liusband, because months;’* and Ibn Abbas has said that 
apparent circumstances testify for the wife, the term of suckling is two years, wherefore 
as it appears that her pregnancy has been a six months remain for the pregnancy. — 
consequence ot marriage and not of whore- IShafei has said that the longest term of 
dom. — A question has arisen among our prt'gnancy extends to four years ; but the 
doctors whether the woman’s assertion is to text here quoted, and the opinion of Ibn 
beoredited without being oontirmed by oath? Abbas as above, testify against him.— It is 
The two disciples hold that it requires lier probable that Shafei may have delivered 
oath ; but Haneefa maintains the contrary this opinioi' upon hearsay, as this is a 
opinion. matter which dot's not admit of reasoning. 

iJinorre stispouh'd upon f]t(‘ hirilt of a Of so of n niff/f tHi'orf'itffj a wife n'ho is a 

onnnot tnho pl(ic(‘ oti the cridrnco of (ofo \ shfr(\ (tod /hoft pnreintsini/ her.—lv a man 
tconnuL to the birth . — If a man suspend marry a female slave, and afterwards divorce 
divorce upon the eireumstauee of his wili‘’s lu'r, and then ])ur(duis(' her, and she bo 
bi'aring a cliild, by saying to her, “ upon j deliv«'red of a child within less than six 
being delivt'red of this ehild you are di- months from tin* day of piirehase, the 
voreed,” — and a Avoman afterwards give parentagt' is ('slablished in him ; hut if she 
tr'stimouy to her Ix'iiig delivi'red, yet divtu-ee he delivt'red after six months, the parentage 
dot's not take phiet', aticortling llaiiet'fa. is not established ; because', in the first 
I’lie tAvo (lis(*iph's maintain tliat diA'orce takt'S iiistaijce, the child is considt'red as born of a 
place, because the cA-idt'Uce of a singh' Avoman Avoman under Edit, (;one('ption apiiearing to 
suflices in all such matters as are inqiropt'r have taht'n jilaet' befori' purehast' ; but, in 
to be beheld by mi'ii ; and tlu' eAideiuui of | the seeond instance, it is regardt'd as slave- 
one Avoman to a birth being admitted, it is beirn, as the' length of the term of ])regnancy 
alse) to be' admitteei Avith r('s])e'(it te) whate'Ver here aelmitsof eouejeiition be'ing referre d to 
proe'ee'ds 1re)m the' birth, Avhieli in the' pro- a time subse'eineiit to purchase; and the 
.sent instanee is (li\ ore'c.— 'i he arguiiie'iit, of ehild thus apix'ariug to he born (not of a 
Jlanofta is that the woman, in this ease;, wife, luit) of .a slave, his ackiioAvledgment is 
stands as a ])laintiff for pe nalty against luT requisite* to the' e'slablisliment of its jiareiit- 
husband, anel lie- appears as the de'lendaiit., age*. — What is neiw aelvance'd proce-eds u])on 
Avlioreforo lier elaim (;.inuot be ('stablislu'd the supposition of the slave being ri'pudiate'd 
but by complete proof.— I'lie* toundation of by a single elivorce', re'versible or irreversible, 
this is that llie evidence of a A\bman is or by Khoola: but if she be re])udiated by 
admitle'd A\ith re'S])e'e*t to cliild-birtli from tw(> divorce's, the; ])are'Ulag(' of the child is 
nc(;e'ssity only, ami lias thercfoi'e' no ('llect est.iblishe el, if it he horn Avithin two years 
with re'spe'e.'t to divorce;, sinee that is a matter from the date; e)l' tlie divorce*, he e'ause in this 
altoge^h(_T distinct Ireern child-birth, and uu- ease; she is re'iielere'd unlawful to he;r husband 
e^niu'cftel Avith it, although sue-h coiiiieMoii hy (lie rigorous prohibition, wlu'nce; the 
appear to exist from the ])ee'uliar circuni- pre'gnancy can be referred only to a time; 
Stances of the jirese'iit ease*.— Rut if the pre'wieius tei elivoree, sine'e*, umler such a 
husliaiid aekiiowdt (liHj the preguaiH'.y, divoree* eircumstanee, she is not rendered lawful to 
take's place it^ion the' waimaii imlepe'ndeiit of the* man by his siihseque'iil ])ui'(;liase of he r. 
the* eviele iie'C of eetlmi’s, uecoidiiig tei Haiiee fa. ]\l)sv(dl((nrons (‘((scs. — Ii’ a man waj to his 
— The two elise]])les he)ld that in this ease also fe'inale slave', “if tluTO he a (;liild in your 
the testimony eef the iiiidAvife is iiee'essaiy, womb it is mine,” upon a woman afterwards 
because piN'ot is indis])(‘usabl(' teethe establish- bearing testimeeiiy to the birth, the slave 
ment eif a DaAvee llins, eir claim eef jeenalty, he eeemes Am-\Valid to tliat man, because 
and the evieleiiee of the midAVife amounts to lie're ^alJ tliat is requisite' is to prove the 
pj’oof, aee-ording to Avhat Avas liefore said. — child’s identity, by shoAving that “such a 
The arguments of llaru'eTa are twofold;— woman lias been de'livered of such a child,” 
TTrst, the aeknoAvledgment of pregnancy —and this is sulHcie'iitly ascertained hy the 
amounts to au acknowledgment of tliat Avhieii testimony of the midwife, according to all 
pregnane'y induce's, and extends thereto, and our doctors. 

that thing is child-birth; Secondly, the If a man say of a boy, “ this is my son,” 
husband, in acknowledging the pregnancy, and afterwards die, and the mother come 
declares his Avife a trustee-, as the ediild is a declaring h{;rself to be the Avife of the 
(leposit in her possession, and consequently deceased, she must be considered as such, 
her Avord is to be credited in the surrender aii|| the boy as his child, and they both 
of the deposit, as much as that of auy other inherit of him. It is recorded in the Xa- 
trustee. Avadir tliat this rule proceeds upon a favour- 

The torn of pregnancy is from months able euuslruction of the law, for analogy < 
to two' ycars.—Tiiv. hulgest term of preg- requires that the AVoman shou^ not inherit, 
nancy is two years, because ol the declaration since descent is established not only in 
of Aysha, “the child does not remain^ thqj virtue of a valid marriage, but also of an 
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invalid marriage, or of erroneous carnal 
connexion, or of possession by right of 
property, and therefore the man’s d(clara- 
tion that “this is his son “ does not amount 
to an acknowledgment of his having mar- 
ried th(} motlier : i)ut tlie reason for a more 
favoiirahle coiistruetion of the law here is, 
that the ease supposes the woman to he one 
wliose freedom and maternal right in the 
child are matters of public notoriety, and 
the validity of a marriage is ascertained 
by circumstan(;es. Rut if the woman be 
not known to he free, and the heirs of the 
husband maintain that she is only an Am- 
Walid, she is not entitled to any inherit- 
anc(;, Irecaiiso tire mere airpearance of freedom 
(supi)osing this case to occur in a Mussulman 
territory), although it deh'ud tlie party 
from slavery, is not sulhcient to establish a 
claim of inheritance. 


CnAkTER XTV. 

OF ITIZANIT, OR TIIK OF INFANT 

(UIILDRFN. 

In case of ^(‘pftrafiaa, fhc care of the h/faut 
chl> ’I'ca hcloHtfs h> ihc a >fc. — If a s(‘])aruti(>n 
take pliice betwoiii a husband and wife, \\lio 
are ])ossessed of an infant child, the riglil 
of nursing and keeping it r(*sts with the 
mothi'i', bi cause it is reeoi-(h d that a woman 
once applii'd to tlu' ])rophet, sayuig, “ t), 
prophet of Con! tliis is my son, tlie fruit 
of my womb, clierislied in my bosom and 
suekllsl at my lireast, and his father is de- 
sirous of takiiig liim away from me into his 
own care ;”—!() whieli the prophet ri'plied, 
“ thou hast a right iu the ehild prior to that 
of thy husliaiid, so long as tliou dost not 
marry Avith a slraiiger — moreover, a mother 
is naturally not only more tender, hut^ also 
bottcT qual'ilied to elierish a ehild during in- 
fancy, so that, eoinmilting tlie care to Iut is 
of advantage to tlie ehild ; and Siddech 
alluded to this, when he addressed Omar on 
a similar ('ccaAon, saying, “ the spittle of the 
mother is hetti'r i'or thy ehild tliaii honey, O 
Omar!” whieli was said at a time A\heu 
separation had takcai jilaee Ix'tweeii Omar 
and his wife, the mutlua- of Assim, the latter 
being then an infant at tin* breast, and Omar 
desirous of taking him from the mother ; and 
these words Avcrc spoken in tlie presence of 
many of the companions, none of wdiom 
contradicted him: -but the Aifka or sub- 
sistence of the ehild is iiicumhent upon the 
father, as shall be hereafter ex])laint*d. It 
is to he ohsi'i’ved, however, that if the 
mother refuse to keep the child, ther(* is 
no constraint upon her, as a varii-ty of 
causes may operate to render her incapable 
* of the ('.barge. 

On/er of i^^'ccedenrc hi Jliza nit, after the 
mother. — If tin* iiiother of an infant die, 
the right of llizanit (or infant education) 
rests with tlie maternal grandmother, in prer^ 


ference to the paternal, because it originates 
in, and is derived from, the mother ; but if 
she be not living, the paternal grandifiother 
has then a right prior to any other relation, 
she being as one of the child's mothers (whence 
it is tliat she is entitled to a sixth of the 
effects of a child of her son, which is the 
mother’s share *) ; and she must, moreover, he 
considered as having a more tender interest 
in her own offspring than v^ny collateral 
relation. If there be no grandmother living, 
in this case a sister is preferable to either 
a maternal or paternal aunt, as she is the 
daughter of the father and mother, or of one 
of them, whence it is that she woul(jl take 
place of the aunts in inheritance — (according 
to one tradition, the m'aternal aunt is pre- 
ferable to a half-sister by the father’s side, the 
pr()])h(*1 having said, “ the maternal auut is 
as a mother’’). — A full sister, also, has pre- 
fei'i'iice to an half-sister, maternal or pat('rnal ; 
and a maternal sister to a paternal sister ; 
because the right of Hizanit is derived 1o 
them throfigh the mother, d'he maternal aunt 
li'.is prefereuee to the jiatiirnal, because pre- 
cedeuec is given, in this point, to the mater- 
nal relation. The same distinction also pre- 
vails among the aunts as among the sisters ; 
— tliat is, she who is douiilv relat(*d has a 
preferc'iice to her who is singly related ; thus 
the maternal aunt, who is lull sister to the 
uiotln'r, ])r(‘eedes an half-sister, maternal (")r 
])ah‘rual ; and, iu the same manner, a mater- 
nal sisior ])rcee(les \l ])aternal sister ; and so 
also of llu' ])ateriial aunts. If, however, any 
of these women, luiMiig the right of Hizanit, 
should marry a strang('r, Ijer right is thereliy 
aiinullcd, on account of the tradition bi'fore 
quoted, and also ht'cause, wTiere the husband 
is a sti anger, it is to be ay)])reheiided that lie 
may trc'ut the ehild unkindly ; wdierc the 
woman, therefore, who has charger, of an 
iufaiit marries, it is lU'ither advahtag('ous 
nor a(h’i.sal)h* that the infaut remain with 
lur, unless the pi'rsun slie mari'ics be a 
relation, --as wh(*re the mother, for instance, 
liaving charge, marries the eKild’s yiatcTnal 
uiieh', or the maternal grandmother marric'S 
the paternal grandfather, — because these 
men, hoiiig as parents, it is to be expected 
tliat they will heliave with tenderness: — 
ami so also oi' any other ri'lation within the 
prohiluted degrees, for the same reason. 

Any woman whose right ef Hizanit is an* 
nulh'd by her marrying a strangt r recovers 
the right by the dissolution of the marriage, 
the objection to her exercise of it being 
th(*reby removed. 

In defect of the maternal, it rests u'ith the 
nearest paternal relation. — If there be no 
woman to w horn the right of Hizanit apper- 
tains, and the men of the family dispute it, 
in this case the nearest paternal relation has 
the preference, he being the one to whom 
the authority of guardian belongs (the de- 


* TJhis must mean, in case of the mother’s 
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^rees of paternal relationship are treated of 
in their proper place) : but it is to be ob- 
served that the child must not be entrusted 
to any relation beyond the prohihited dtjrrees, 
such as the Mawla or emanci]iator of a slave, 
or the son of the paternal uncle, as in this 
there may be apprehension of treachtay. 

Lcngtit ofthv term of II Iza nit . — Tin: rij^ht 
of Hizanit, with respect to a male child, aj)- 
pertains to liie mother, j.rrandinother, or so 
forth, until he become inde])('nd('nt of it him- 
syili’, that is to say, become capable of sbilt- 
iii", eatinu:, dnnkiny. and ])erforminj,^ the 
other natural fiinetions without a^sistanei' ; 
aftei^ which the ebarye dc'volves upon the 
father, or next paternal relation entitled to 
the oflice of g-uardian, because, when thus 
far ad\anc(‘d, it then becomes lucessary to 
attend to his education in all braiu'hes of 
uselul and ornamental science, and to ini- 
tiate him into a knowh dpfe of men and man- 
ners, to elfect which the father or paternal 
relations are best (pialihed — (Ivasaf says that 
the Hizanit, with resja'Ct to a bt)^', ctaises at 
the end of s(‘veii years, as in g-eneral a child 
at that ag'(' is cap<ible of perl'orming: all the 
necessary ollices tor hims('lf, w'ithout assist- 
anc( ). “ But the rig^ht of Hizanit w ith respect 
to a g:iil anperlains to tlie mother, g-raiid- 
motlu'r, and so forth, until tlu' first appear- 
ance of tlie menstrual disclmrgi' (that is to 
say, until slie attain the' age ol‘ ])ul)c'rty), 
because a girl has o(*casion to learn sucli 
manners and a ccom pi ishim ntsas are pro])crto 
W'omen, to the teadiiiig ot w hich the female 
relations are most competent ; but .ifti'r that 
period the charge of her propi'rly belongs to 
th(' father, because a girl, alter maturity, 
refjuiri'S some ]) 1 ‘ 1 'soil to superiiitend lu'r 
Conduct, and to this the lather is most 
com])letely ([ualified. It is n corded from 
Molu*i^med that the care of a female chihl 
devolves upon the father as so(m as slu' 
begins to leel the carnal a])))et itc',* as she 
then reijiiiivs a supciiiitendeni'c ovc'i* her 
conduct , and it is universally admitted that 
th(' right of •}ii/anit of girls is restricted t( 
that ])eriod, with respei't to all tin* femah 
relations (except the mother and grandmotlu'r. 
It is writh'ii in the Jama Saglu'er, that tlu' 
right of Hizanit, w ith any (excejit the inotlu r 
or grandmotiier, discontinues ujmn the girl 
becoming ca])able ot ])ertorming the natural 
oflict s without assistance, bc( ause no otlur 
is entithd to require any scrxice of her 
(whence it is that they cannot liire her as a 
servant to otheis), and sm-h hciiig the case ^ 
the end (namelv, the girl’s education) cannot ' 
be obtained: f)ut it is ( therwiie with the j 
mother or grandmother, as they aie invested 
wdtli a legal right to re(juire her ser\icc's. 

A shire hits the nijht upon ohtulnlnij her 
freedom. — If a man contraci his female slave 

* This is supposed by the i\Iuss^ilmans to 
commence some time before the appearance 
of the menstrual discharge, at between 
eleven and twelve years of age. 


or Am-Walid, in marriage to any person, and 
she bear a child to her husband, and the 
master afterwards emancipate her, shi' then 
becomes (wdth respect to the child) as a free 
woman ; that is, upon becoming free she 
obtains her right of Hizanit which had not 
ovisteii while she was a slave, because her 
service, as a slave, would necessarily inU'r- 
h're wdth the proper discharge of the duties 
of Hizanit. 

^Iml also an Infidel mother the n'lfe of a 
Mussu/man. -A Zii\bikea, or female infidel 
subject, married to a Mussulman, is entitled 
to the Hizanit of her child, although he bo 
a Mussulman like the father; but this only 
so long as the child is incapable of forming* 
any judgment with resp('ct to religion, luul 
wdiilst then' is no apprehension of his im- 
bibing an attaebment to inlidelity ; but when 
this is the (nis(', he must he taken from tho 
mother, bi'cause, although it be for the child’s 
advant.»g(' to bo under her car(' until that 
period, his remaining longer with lu'r might 
prov(J injurious. 

ChUdnn^ after the term of Hizanit., re- 
main soil'll/ under the eare o f the father. — A 
noY or girl, having passed the period of 
Hizanit, have no option to b(i with one 
parent in ])reft'renc(' to tlu' other, but must 
ncc(.‘ssarily tlK'iici'forth remain in charge of 
tile fathe r. Shafei maintains that they have 
an (tption to remain with either parent, be- 
cause of a tradition of the ])rophet to this 
cllect. Th(' argumc'nt of our doctors is, that 
young ])ersons, from want of judgment, will 
naturally wisli to stay xvitli the ])arent who 
tri'ats thi'in with most indulgence, and lays 
thnn under h'ast ri'straint, wdu'rt'fore giving 
tliem a choice in this matter would not bo 
tenderness, but rathc'r tlie reverse, as being 
contrary to their ti ue interest; and it a])- 
pears intlu'Aakl Saln'chthat tlu' companions 
withheld tins option (lom children. AVith 
iHSj^i'ctto tlu' tradition cib d by Shaft i, it 
may be obsei ved tliat, in the instance theic 
alltuh'd to, w here tlie prophet gavt; a boy his 
choice, he lirst juayed to Hod to direct him 
tlnri'in, ami the boy then chose, under tho 
inilueuce of the prophet’s prayer. 

Sei'flon. 

A mother eannot remove a' Ith her child to 
a strani/e p/uee.~~li a div(jrc( d woman be 
desirous of removing with her child out of 
a city, she is not at liberty to do it; but yet 
if she ivmovt'with her child out of a city, 
and go to her native place, where the con- 
trac.t of lu'i' marriage was executed, in this 
yase lu'r rennwal is lawful, because the father 
is eonhden'd as having also undertaken to 
!■( sul(' in that ]dacc, both in the eye of the 
la^v, and aec(;rding to common usage, for tlie 
prophet has said, “ Whoever marries a 
wmman of any city is thereby rendered a 
Dkmzkn of tluit city;” and hence it is,*^' 
that if an alien w oman were tg come into the 
Mussulman territory, and th(?re to marry an 
infidel subject, she also hecomes an infidi'l 
lsit)j<ct; it is to be obseived, however, that 

I it 
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this rule does not apply to an alien man, 
that is to say, if an alien man were to come 
into the Mussulman territory, and there to 
maiTy a female subject, he is not thereby 
rendered a subject ; for if he choose, he may 
divorce this ’^dfe and return to his own 
country. 

If a divorced woman be desirous of remov- 
ing with her child to a place which is not 
the pla(;e of Iut nativity, but in which her 
marriage conli act was executed, she is not 
at lil)erty to do it. This is demonstrated by 
Kadooree in his compendium, and also ac- 
cords with what is rdaled in the Mabsoot. 
The Jama Sat>heer says that she may take 
her eliild thither, ])eeaijse where a marriage 
contract is ex('cuted in any place, it occasions 
all the ordinances thereof to exist and have 
forc(i in that ])lace, in the same manner as 
sale amounts to a delivery of tlu; artich^ sold 
in the place of sale ; and a woman’s right to 
the care of her ehildia'ii is one ol‘ the oi di- 
nances of marriage', wherefore she is entith'd 
to keep her eJiibl in the place where she was 
maiTic'd, although slie he not a native of 
that jdace. The ])rinc]])le n])on wliieh the 
Mabsoot proeaeds in this ease is, tiiat the 
cxecutiem of a contract ()f marriage in a 
idaco mert'l^' of (aisual I'csidence (such as the 
staj o of a journey, does not constiiule it a 
hoiiic, according to ge neral usage', and this 
is tlie better o]iinion. In shemt, tee the* pro- 
priety of the voman earrying her ebild Ireim 
one place te) anotlier, tA\ej pen i its are esse'ii- 
tially re'quisile-, euu', that she- be a native of 
the pdaee to 'vvbie*h shc' geie's ; and the otber, 
tliat lu'r marriage eemtraet lias be'C'n tlicre' 
exeented ; this, Jmwc'ver, means only a\ liej'e' 
till' idaci'S are' e'onsiderably distant ; but it 
tliey be so near that tlu' father niay go to se-e 
his child and return the same night, there' is 
no ohjeetioii to the wub' going to the- othi'i 
place with the' ehild, and there' reinaiiniig ; 
and this, wd\ate\ er he the size or degree' of 
the place's, whethe'r eitie'S e)r villages ; nor is 
there any objection tei he r reinoxing Irenn 
the village' to the' city or chief touii ol a eiis- 
triet, as this is in no' respect injurious to tlii' 
father, and is aelvaiitageous lo the ediilel, 
since he will the re by hi conu' known and ac- 
quainted with the pee>j>le' e>f llu' ])lace , hut 
the reAcrse [lliat is, lu'r reimnai Irom the 
city to a \illage'], 'SNoiild he injurious to the* 
child, as he woulel thereby be liable to ac- 
quire the low' mauiu'rs aiicl nu'an sentiments 
of villagers ; whe refore a woman is not at 
liberty to carry her child from a city to a 
village. 


CHAPTER XY. ^ 

OF NIFKA, Oil MAINTENANCE. 

^ Definition of the term, — XiFKA, in the 
language of tVo law', siguities all those thinp 
which arc necessary to the support of life, 
such as food, cloth^'.s, and lodging : many con- 
fine it solely to food. ^ . 


Sectio?i I. 

Of the Nifha^ of the Wife, ^ 

The s?{Ijsistenre of a irife is i?wn?nhe?7t upon 
her htfshatid. — When a w'oman surrcnelers 
hiTsedf into the custody of her husband, it is 
iueuinbe'iit upon him thenceforth to supply 
her with fond, clothing, and loelgiug, w'hether 
she be a Mussulman or an infidel, because 
such is the precept both in tlu' Koran and 
in the traditions ; and also, because main- 
tenance is a recompense for tlie matrimoi|^il 
restraint ; wdienec it is that w'here a person 
is in eustoely of another on ae*(;ount of any 
demand, or so forth, his subsistence is in- 
cumbent u])on that other, — as when a public 
mag-istmte, for instance, is imiuisoned on 
ai'i'iuint of nny mul-administration in his 
otliec', in whiedi ease' his subsistence must 
1 ) 1 ' provide'd from the ])ul)lie tri'asury ; and as 
the' juithorities ui)on which this i)roe*eeds 
make no distiiietious hetw'ee'ii a Mussulman 
and an infielel, the' I'ule holels the same with 
res])ect to cjtlu'r iii the pi'e'si'ut e*ase'. 

J/7 }>ro]>ortlo/{ tothe ranh and virvnmstanees 
of the p‘iriies.~\y, 'adjusting the obligation e)f 
the Alika, or maintenance of a w'lfe, regard is 
to be had to the rank and e'oiidilion botli of her 
and lu'r busbanel : thus if the' parties be both 
wealthy, he must su])])ort her in an opulent 
manni'i ; if they be both ])Oor, he is requirt d 
only topro\i(le for hiT aeeorelingly ; and if 
he be rie-b, anel slm poor, he is to allbrd be'r 
a moderate sulesisleiu'e', sue'h :is is bi'low the 
forme'r and above' the* latter — The e'ompili'r 
of this w'ork says that this is the o])ini()n 
adopti'd by Kbasaf; anel tliiit de-e-ri'i'S ]niss 
ae-coreliiigly. Koorokliee' is of opinion that 
the rank and (ionelition of the' liusbanel alone 
is to be rt'garele'il (and such also is the doc- 
trine of Sliafe i), he'eiause' the sae*red text says, 
“EEr nni srenoiiT ii Eit accofuinu to lus 
Ai;rLi'i"i — 'fill' giound ot Khasaf’s^Mpinion 
is a tradition res])e(*ting the' projihet, who, 
on a W'omaii a])plying to him for his judg- 
mi'iit upon this point, said to her, “take 
from the ])ro])erty ot yonr h'usband what- 
ever may sutUci' te>r the' subsistence of your- 
self and your e hild in the customary way;” 
from wliii'h it ajipears that the cii cumstanecs 
of the Avoman are to be i-egarded as wi'll as 
tliose of the man, for maiiite iiaiiee is incum- 
bent only so far as may sulliee lor the pur- 
pose inteudi'd by it, aud as aAVoman in mean 
circumstanees has no occasion for the same 
subsisteuee' as one who is accustomed to live 
in aftliience, such is (with respi'ct to her) 
uniu'ccssaiy ; and as to the text above 
quoted b^' Shafei, it means no more than 
that if tlie woman be in afiluent eircum- 
stanex's, and her husband otheiAviso, he shall 
sii])port her according to his ability, and 
the remainder, or difierence, sliall be a debt 
upon him. By the expre'ssion “customary 
Avay,” iy, the tradition eiuoted by 8hatei, is 
to be ufiderstood a midelling or moderate 
Avay, that is, a medium betAveen the circum- 
stanc%)S of the wife, and those of the hns- 
'band where the former happens to be rich 
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ancfcthe latter poor ; and as the prophet iii| 
his decision left this to the jiid^ment ofi 
the parties themselves, the proportion is not 
specifically determined by the law. — Shafei 
lias so determined it, saying that the Nifka 
or maintenance incumbent uiion a husband 
in behalf of his wife, if he be o])ub'nt, is two 
Mids, or about one thousand Dirms* an- 
nually, — if he be poor, one Mid : and if 
in middling circumstances, one and a half : 
this, howevif', is not admit tt‘d, because a 
thing declared to be iiieumbi'iit “ so far as 
may suihee” cannot be legally lixed at any 
specific rate, as the proportion must neces- 
sarily vary according to circumstaru'es. 

Ami ihls^ (tlf/inthjh s/tr trif/iliolil Iiersolf 
on account of Iter douuo'.—lv a woman re- 
fuse to surrender lier^elf to her husband, on 
account of her dower (that is, on account of 
its not having been paid to her), her main- 
tenance does not drop, but is incumbent 
upon the hiishand, although she be not yet 
vitliin his custody, since her ndiisal is only 
in pursuani'c of her right, and c^nseiiuently 
the ohji'ction to the matrimonial custody 
originates with the husband. 

liuf not if she he tcfracfot'if. — In a wife be 
disoliedient or ridraetory, and go abroad with- 
out her hushand’s consent, siu' is notentith'd 
to any su])j)ort from liim, until she ndurn 
and make snlmiission, because tlu^ rej(‘(*tiou 
of the matrimonial restraint in this instance 
originates with her ; hut when she ndiirns 
bonus she is tlien suliji'ct to it, for which rea- 
son slu' again becomes entitled to her support 
as beform It is otlierwise where a woman, 
residing ill the house of her husband, refusoi: 
to adniilhim to the (jonjngal embrace, as she h 
('iitith'd to inainU'iiance, notwithstanding Inn* 
opposition, b(!C.ause being then in his jiower. 
be may, if he pleas(‘, enjoy her by fon^e. 

Or an in fant inccpahic of (jcncrafion . — Tf 
a/matil^t wife be so young as to be incaiiable 
of generation, her maintmiamu! is not iij- 
euinbi nt upon him, liecause although she 
sliould be within his custody, yet as an 
obstacle ('\ists in her to tin; earnal mubrace, 
this is not the custody which mititlcs tr 
maintenance, tliat luing deseiibed “custody, 
for the purpose of enjoyment,’' wliich does 
not apply to the case of one incapable of tin 
act contrary to the case ot the sick woman 
to whom maintimance is due, althougli she 
be incapable, as shall be hei-eafter denion- 
strateil. — Shafei .-^ays that maintenance is du 
to an infant wife, because he holds it to be ; 
return for the matrimonial propriety, in th 
same manni'r as it is with rcspi et to a slave 
for the proprii-ty in his personal service. T( 
this, however, our doctors reply that th( 
dower is the return for the matrimonial pro 
priety, and one thing does not legally admi' 
of two retui-ns ; wherefore, in the case of ai 

Dirms have varied in their value 
different times, from twenty to t\|enty-fiv< 
passing current for a Deenar. The sum hert 
mentioned is from about eighteen to twenty 
two pounds sterling. • 


infant wife, the dower is due but not main- 
tenance. 

But it is due to an adult wife from an 

But if the husband be an 

infant incapable of generation, and the wife 
an adult, she is entitled to her maintenance 
at his expense, because in this case delivery 
of the person has been performed on her 
part, and the obstacle to the matrimonial 
enjoyment exists on the part of the husband. 

It is not due where the wife is impri- 
soned for debt. — If a woman be imprisoned 
for debt, her husband is not required to sup- 
port her, because the objection to the matri- 
monial custody does not in this case originate 
I'ith him, wlu'ther her imprisonmmit be 
wing to herself (as in a case of wilful delay 
md eoiitumucy) or otherwise (as where she 
s poor^ and unable to discharge the debt). 

Or forcihli/ carried r>//‘.~ANT), in the same 
laiima*, if a. woman be forcibly seizi'd and 
arrhal off by any person, she has no claim 
. maintenance from her husband ; and so 
ilso, if a woman go upon a pilgrimage, under 

of a ndation within tlu; prohibited 

degrees, — Ix'cause she is not tluui in custody 
;)f her husband, and Inu’ not being so is occa- 
sioned by her own voluntary act. 

Or (joes upon a pihjriniaje—XT is recorded 

HU Aboo Yoosuf that a woman upon a pil- 
grimage is ('iititled to a maintmiance from 
her husband, as her nndt'rtakiug the indispen- 
sable pilgrimage ■** is a suflicient pretext for Ikt 
_ -- -..g him ; but be allows Iut only a Nifka- 
llizr, or suiiport ns in a settled place ; and 
not a. Nifka-Silr, or support as upon a jour- 
ni'y ; as the former only is incumbent upoA 
the husband, not tlu' lattcT. 

Unless she he actunnpanwd hy the hushanrL 
— I>UT if the husband accompany his wife 
upon her ])ilgrimage, licr maintenance is then 
incumbi'iit upon him according to all onr 
doctors, because in this ease; she continues in 
hiscusto'dy; but she is entitled to a Aifka-llizr 
only, not to a Nitka-Sifr, as he is not the occa - 
sion of her travelling, whence it is that ho is 
not obliged to furnish lur with a conveyance. 

It ('ontinues durimj her .saV7i:^^c.‘?,s\~lF a 
woimni Icill sick in her liusband's house, 
is still entitled to a maintenance. 
This is upon a principle of benevolence, as 
analogy would suggi-st that she is not entitled 
to maint ('nance where she falls sick so far as 
to be incapable of admitting her husband to 
the conjugal embrace', since in this case sho 
cjuinot be deemed in custody for the purpose 
of enjoyment; but the reason for a more 
favourable coustr action of the law in this 
ease is, th.it she still remains in custody, as 
her husband may associate and indulge in 
dalliance with her, and she may continue to 
superintend his domc'stic concerns, and the 
olmtacle to carnal enjoyment is (like the mon- 

— It is incumbent upon 
all MoslamiP'S to perform at least one pil- 
grimage to Mi'cca, and this ome is reckoned 
among the Firayez, or sacred ordinances, 
whence the above epithet.^ 
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Btrual discharge) an accidental occurrence. — 
It is recorded from Aboo Yoosaf that if a 
woman deliver herself into the custody of 
her husband, and then fall sick, sht* is still 
entitled t-o maintenance ; but if she fall sick 
lirst, and th(‘n deliver iierself to him, she has 
no claim to maintenance until In-r recovery, 
as the surrender of her fx'rson is not in this 
case conipleU; ; and the le irm d in the law 
admit this to be a proper dihtinction. 

A husha/ul nfnA 'maintain his icij'<'\^ ser- 
Q)ants. — Tjik niainbaiaiice of th(MVife’s ser- 
vants is ineumbent upon her husband, as well 
as that of tJie wih‘ hersdf, provided he be in 
o])ulent circumstances, b; cause ho is obliged 
to provide Ins wild’s maintenance, “ so far as 
may suHice’’ (as aloresaid), anditisnot sutli- 
cient, unless In r servants also be supported, 
they being essential to her ease and comfort; 
but it is not absolutely incumbent u])on him 
1.0 provide a maintenance for more tlian one 
sf'rvant, according to Ilaneefa and Mo- 
hammed. Aboo Voosaf says he must pro- 
vide maintenance for two servants, as one is 
reciuired for service with in the housij, and 
the other out of doors.- -The arguments of 
llane(ifa and Mohammed on this point an; 
twofold : —Kii; ST, one si'rvaiit may answer 
both purposes, whence two an' unnecessary ; 
MKeoNr)tv, if th(‘ husband were him sell to 
undeital ** all the services r(‘<juired by tlie 
wife, it \v ould sullici', and a st'i vant would 
be unneci'ssary ; and, in tlie same manner, 
it sullicc'S if lie constitute any siTigle servant 
his siibstituU' tlu'rein ; wben'lore a sei^ond 
si'rvant is not reijuisite. Tiie ‘learned in the 
law say that thi; rate of inainb'nance due 
from an opuh'iit husband to his wife's ser- 
vants is the same as that due from a jioor 
husband ta his^ wife, — narm iy, the lowest i 
that can be admittesl as sullicif'ut. — Ilaneefa, ' 
says that a husband v\]io is poor is not re- 
<juired to lirid maiuteiianee for liis wife’s S(‘r- 
vants; and this is an api)ro\ed doctrine, as 
it is to be su])posed that tlu' wife of a iioor 
man will serve herself. ]\loliammed holds 
that it is due from a poor husband, in the 
same manner as from one more opulent. 

If the husband bv poor, the nunjistrate 
(nnjuarer the a-ife to raise sabsiste/te(‘ 
upon his ere(tit.-~lv a husband become poor, 
to such a degree a;? be unable to provide 
his wife her maintenance, still they are not 
to be separakHl on this account, but the 
Kazee shall direct the voman to procure m*- 
cessaries for herself u])on her liusband’s 
credit, the amount remaining a debt upon 
him. — Shafei says that they must he sejia- 
rated, because whenever the husband be- 
comes incapable of providing his wife’s main- 
tenance, lie cannot “retain her with hu- 
manity'’ (as is reejuired in the sacred writ- 
ings), and such being the case, it behoves 
him to divorce her; and if he decline so to 
do, the Kazee is then to efiect the separation 
*as his substitute, in the same manner as m 
cases ol emaseplation or impotence : nay, the 
necessity tor this is more urgent in the pre- 
sent instance thai^^i^ cither of those 


as the maintenance is indispensable. ‘To 
this our doctors reply that if a separation 
take place .the right of the husband i^ de- 
stroyed in toto, which is a grievous injury 
to him; whereas, if the wife be desired to 
])roeure maintenance for herself upon his 
credit, his right is by this means pri'served 
with the smallest possible injury; wherefore 
they are not to be separated, but the wife 
shall be directed to take up the articles ne- 
cessary for her subsistence upcffi his ert'dit, 
as was already stated:— but the wife is in 
this (*ase restrieti'd in lier expences to a rate 
which must be determined by the Kazee. 

At a certain s])ecifie(t rate. — The Kazee 
cannot act as the substitute of the husband 
in elfeeting a separation here, as in cases of 
emasculation or impotence, because property 
in marriage is only a dependant, or second- 
ary consideration, the primary object being 
procreation, and that which is a dependant 
merely eannot be ]uit in competition with 
the original intent, upon which principle it 
is that the, Kazee is empowered to eftect a 
Hi'paration in either of the other tvvo in- 
stances, as tJu're the original intent is de- 
h'ated: but it is not so in the present case. 
The advantage of the Kazee desiring the 
woman to proimre a maintenance upon her 
liusband’s credit, and of bis living the rate 
tliereof, is that she is tlieri'by enabled to 
make her Imsband rc'sponsible for the 
amount ; for if slu- contract any debt with- 
out this autboril y, the eri'ditor’s claim lies 
against lu'r, and not against her husband. 

7 b he raried ((eeurdtiKj fa an// ehange in his 
eirea/nst<(i/ees , — If tlu‘ husband were in 
indigent eireumstances at the time of the 
Kazee authorizing the wife as aforesaid, and 
be have eonseipii ntly determined her main- 
teiianec' at the rati' of poverty, and the hus- 
band aftervvTurds bi'oome rich, and she sue 
for a proportionable addition to hc»_fiiaiif*- 
ti'iianei', a dei'ree must be given in hi'r 
favour, as the rate of the maintenance differs 
aeeording to the poverty or opulence of the 
husband. ^ 

^irrears of ///ainfei/ance 'not (hie nnless flic 
inai/denanee hare been deereed h/j the Kazee. 
or the rate of it prerioashj defennined on he- 
tireen (he parties. — If a length of time should 
elapse during which the wife has not re- 
ceived any maintenance' from her husband, 
she is not I'lititlixl to demand any for that 
time, cxce'pt when the Kazee had before de- 
termined and decreed it to her, or where she 
had entered into a composition with the hus- 
band respecting it, in either of which cases 
she is to be deereed her maintenance for the 
time past, because maintenance is an obliga- 
tion in the manner of a gratuity,* as by a 
gratuity is understood a tiling due without 
a return, and maintenance is of this descrip- 
tion, it not being held (according to our 
doctors) to be as a return for the matrimonial 


* Arab. Sillit. lly this is to be here under- 
stood a present or gratuity promised but not 
,yet pal'd. 
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propriety ; and the obligration of it is not 
valid but through a decree of the Kazee, 
like a Kilt, which does not convey a rirfit to 
possession but throui^h seisin, whii'h estab- 
lishes possession: but a composition is of 
equal etfect with a decree of the Kazee, in 
the prcs('nt case, as the husband, by such 
composition, makes himscdf respon.^ible, and 
his power over his owm ])(Tson is superior to 
that of the magistrate. — This reasoning: does 
not apply to tlie case of dowi'r, as that is 
considered to be a return for the use of the 
wife’s person. 

Arrcurs o f a flccrvod nuuntenancc drop in 
COSO of tho dj'uth of eifiior party.-- If the 
Kaze(#deer«'e a wife her maintc'naiiee, and a 
leiis^th of tinu' ('lapse without lier ree('ivin«: 
any, and the husband should die, lu-r main- 
tenance drops ; and the rule is tin' sanu' if 
she should die ; Ixicause maintenance is a 
gratuity, respc etin^^ wdiich the mb' is that it 
drops in cons(‘qu('nce of (h'ath, like a jjfift, 
which is annulled by the di'iu'ase of eitlu'r 
the donor or donee before seisin bmng- made 
by the latter. — Shah'i says that ilie main- 
b'nance is in all circumstance's to be consi- 
dered as a (h'bt u])on the husband, in eontor- 
mity with his tenet, that it is not a o-ratuity 
but a return, w’herefore it cannot drop like 
demands of tlu' fornuu’ descri])tion. — This 
was before r('])lied to. 

^Idranors of '))i(tiidra(t}ior C(nniof hr rr- 
ctainird. — Ira man s^ive his wufe* one year’s 
maintenanci' in advance, and then die before 
the expiration of the year, no (daini lies 
aaainst the woman for restitution of any 
7Jart of it. — This is the doctrine of Haneefa 
and A boo Yoosaf.— Mohammed savs that she 
is entitled only to the proportion due for the 
term past, from the be,i’iniiin^»’ of the year 
till tlu! husband’s decease, the reniaindc'r 
beina: the ri^ht of his Inurs; if, therefore, the 
dijfere^^ remain wuth her in substanet', she 
must restore it ; or, if it do not n'lnain, she 
is responsihle for the value (and this also is 
the doctrine of Shafei, and the same diller- 
enee of opinion obtains in respect to clothes 
and apparel), ^(jcause the wife in this (;ase 
has received in advance the return for the 
matrimonial conlinement, to which slu* has a 
(daim, in virtue of such confinement, but lier 
claim is annulled by the husband's d('(;eas<*, 
since she no lonuer remains contined, and 
consequently the return is annulled in jiro- 
portion to the annulment oi‘ lu'r (‘brim, in the 
same manner as the stipend of a Kazee. — d’he 
aiKument of the two Elders is that the main- 
tenance IS a ^’■ratiuty, of which the elaimant 
has already taken ])ossession ; and restitution 
of a j>-ratuity cannot be demanded after 
death, the virtue of it beini? C(jmplet('d by 
that ev('nt, as in a case of f^ill ; Avliencc; it is 
that if th(' maintenance were to perish in the 
wmman’s possession, without her consuming- 
it, no part of it can be deraand( d of her, ac- 
cording to all thn doctors, whereas, i||it were 
a return, it might be demanded in a case of 
destruction, as well as in one of consump- 
tion, nor would there be any diHerenot be- 


tween the two. — It is recorded from Moham- 
med that it the proportion advanced do not 
exceed that of one month, no restitution is 
refuiired, as this proportion is inconsiderable, 
and stands as an allowance for present use. 

A stare may hr so/d for the maiutnuDire of 
his wife, if the tatter he frrr.—\Y a shivo 
marry a free woman, her maintenance is a 
debt upon him, for the discharge of which he 
may be sold ; but this is only provided the 
marriage was with his owner's consent, as 
h(U’ maintmiance being due from the slave, 
the obligation to it must ultimately affect 
his owner; the d<'bt is therefore charged to 
the slav(‘, in the same manner as om^ con- 
tracted in trade by a Mazoon, or privileged 
slave; but his owiuu- is at liberty to redeem 
him by discharging the (h'bt, because the 
wumian’s right ('xtends to her maintenance 
only, not to the slave’s ])('rson: and if the 
slave die, her right to any arri'ar of main- 
tenaiuu' dro])s (and so also wlu'ri'he iskilh'd), 
since it is a gratuity, as was alri'adv stated. 

.1 hastiaad mast maintaiti his /r//c, hriay 
a star^, frrrr she resides irilh him. — If a 
man marry the iemah' slave of anotlu'r, and 
In-r ow'iK'r give luu’ permission to reside in 
her husband’s house, her maintenance is in- 
('umbent u])on the husband, Ix'cause she is 
tin'll within his (uistodv: but if she hav(^ not 
])ermission to resnh' wuth her husband, he is 
not r('s])onsit)le for her maintenance, as in 
this case In-r custody is not established. — 
The t(‘rin lu're ‘a])})lied to the permission 
granted by tin' mastiT [taboweeat] means 
not only liberty to reside in the husband’s 
habitation, but also an exi'rnption from all 
S('rvic(' ; wherc'fore, if any service be after- 
wards refjuirc'd of her, the mainb'Tiance from 
the husband drops, as custody, which is the 
ground of her right to mainternuice from 
him, necessarily ceases on such an occasion. 
— It is lawthl tor tlie master to rcfiuire the 
service' of his female slave, although In' have 
grant('d h('r l(*ave to reside w itdi her hus- 
band, becaus(' such leave is not binding upon 
him, as is demonstrated in its jiroper place. 

J>ut it is to h(' ohsf'rved that if the h'lnale 
slave voluntarily pi'rform her mastc'r’s ser- 
vic(', without his calling- u])on lier, In-r right 
to maiutenance Irom her husband does not 
dro]). 

^htd. the same (f Am~Watids. — These 
rules ap])ly equally to Ain-Walids as to ab- 
solute slaves. 

Aeefion II. 

A^infe 77iasf he aerommodatf d ioifh a sepa- 
rate apartt7ient. is incumbent upon a 
luisband to ]irovide a scjiarate apartnnmt for 
liis Avif('’s habitation, to be solely and exclu- 
sively appropi‘iat«‘d to her use, so as that 
non| of the husband’s family, or othnrs, 
may enter without her permission and de- 
sire, be(!aiise this is essentially necessary to 
her, and is therefore her duo the same as 
maintenanee, for tin.' wmrd of ©od appoints 
her a dwelling-lnmse as well as a suhsis- 
• incuiii]^nt upon a hus- 
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band to provide a habitation for his wife, so 
he is not at liberty to admit any person to a 
share in it, as this would be injurious to her, 
by endanj^orinj? her property, and obstruct- 
ing; her enjoyment of his society ; but if she 
■desire it, the husband may then lawfully 
admit a partner in the habitation, as slic by 
such a r(’f]uest voluntarily r(4inquhshes her 
rig'ht : neither is tlie husband at liberty to 
intrude upon his wife liis child by another 
woman, for the same reason. 

If the husljand ap])oint his wife an apart- 
ment witliin his own house, giving her the 
lock and key, it is sufficient, as the end is by 
this means fully obtained. 

Jif/f undvr the control of her huHtmmf with 
respect to visitors, A iiusuand is at 

liberty to prevent his wife’s parents, or other 
relations, or her children by a former mar- 
riage, from coming in to her, as her a])art- 
mont or habitation is his property, which he 
nniy lawfully prevent any person from en- 
tering ; but he cannot prohibit tlnun from 
seeing and conversing with her whenever 
they pleas(‘, for if he weia' to do so, it would 
indu/te Katta Jvihm, or a breach of tiie ties 
of kindred, and their setung or conversing 
with lier is in no respect injurious to him. 
Home have said that ho cannot ])rohibit them 
from coming in to Ikt, any more than from 
conve sing with or se(dng her, but he may 
Ijreveut them from residing with her, as this 
might cause distnrbane.o and iiieonveni(mce. 
Others have said that he cannot imdubit his 
wif(i from going to visit lu'r parents, nor 

1 )revent the ^larents from visiting her every 
Friday ; mdther ean ho forhid her other 
relations from visiting her on(^c a year ; and 
this is approvx'd. 

McintciHDiee to the irife of (tn ahsente(‘ is 
decreed oot of his snhst/uiee. - If a W’oman’s 
husband absent hinis<df, leaving effiects in 
the hands of any person, and that ])ersoii 
acknowledge tlie di'posit, and admit the 
woman to !)(' the wife of the absentee, the 
Kazi-e must decrc'e a maintemance to her out 
of the said etl’eets ; and the same to tlie 
infant {‘liildreii of the absentee, and also to 
his parents. And the riih* is tlie sami* if the 
Kazee himself he aiHiuainte'd witli Uk; above 
two circumstanees, where the trustee denies 
both or either of them.— The arguiiumt upon 
whidi this proceeds is that wTiere the above 
person acknowdedges the W’onian to be the 
wife of the absentee, and also, that he has 
property of th(' latter in his hands, such 
aeknowuedgment amounts to an avowal of 
her being entitled to reiseivc her right out of 
the said property, wdthout the husband’s 
consent, as a woman is authorized to it by 
law. 

^ Although, by the customs of the i-'ast, 
men are not permitted to enter into the 
wmmeii’s apartnieiits without especial per- 
mission, yet it is not uneommon to converse 
wdth a wuimqu tlirough a curtain, or (as some 
part of this passage seems to imply) through 
a grate. 


OB.TECTiON.~-If a woman be decreed her 
maintenance out of the effects of her absent 
husband, in consequence of the tnistee’s 
acknowledgment, this admits the judgmrat 
of a magistrate against an absentee, which 
is illegal. 

Reply.--' The order of the Kazee is not in 
this case directly against an absentee, but 
only virtually, and by implication, h(;cause 
the above person is the Zoo-al-Ycd, or 
immediate possessor of the property, and 
th(‘ acknowledgment of such an one is to be 
credited in anything affecting his trust, but 
more especially in the present case, since if 
he were to demy either the marriage or the 
deposit, it would not bo in tlic wcivman’s 
power to sue him, for if she do so, and pro- 
duce wdliK'sses in support of her plea, their 
evidence could not be received, as a trustee 
cannot he sued on a plea of marriage ; nor 
ean tlu' woman ap])ear as plaintilf against 
him wuth res])oct to the pro])ei’ty in his 
hands, since she is not the husband’s agent : 
and the iruslee's aeknowledgnumt being 
credited, the ivazoo, in conseijuence of it, 
issues a deevee for the ivife’s iiiaiiitenanee, 
which must affect th(' husband of course ; 
and the decree of a Kazee, afiecting an 
absentee in this way, is approved. — If, more- 
o\'er, th<' ])roperty of tlie absentee bo in the 
bands of the ])erson afoi’esaid in the wmy of 
Mozarihjil, or as a debt, the rule holds the 
same as if it Averc a deposit. 

Unless th((i he of a nature different from 
(rhat is 7nT> ssierj/ to her support . — What is 
I now said sup])os(‘s the ])roperty to he of the 
! same natiin' wTtli the Avoman’s riglit, such as 
money, grain, or cloth : hut Avhere it is 
otli(‘rwisc, a maintenance must not Itc de- 
cided out of it, hecausi', in lids case, it can- 
not. h(' fnrnislied frou) it hut by selling a 
])art, and defraying th(^ o.xpense of it out of 
the amount; and all onr doctors that 

th<‘ i)ro])erty of an ahsente(' cannot be sold. 

Ilaneefa is of this opinion, because the 
Kaz(‘(' cannot sell the effects even of a 
IH'i’soii on the spot, ])utinust re(iniro him to 
sell them, and disehargo the inaiutc'iiane.e 
Avitli tlie amount ; and consequently liw is 
jirohihited from selling the iii'operty of an 
alisentee, a fortiori. The twm disei})les also 
are of tlie same o])inion, heeause, although 
they hold that the Kazee may dispose of the 
property of a jierson on the spot, for the 
discharge of his wife’s maintenance, without 
his consent, yet this is only wffiere he refuses 
to do so; hut tlie ])roperty of an absentee 
cannot be thus disposed of, as his refusal is 
not knoAvn. 

But she must gire security that she has not 
already received anything in advance . — When 
the Kazee decrees a Avomaii lii'r maintenance 
out of the effects of her absent husband, it 
behoves him to take security from her for 
Avhatever she receives for tlie indemnity of 
the abs'mtee, as it is possible that she may 
already ha\x; received Ikt maintenance in 
advance, or that she may have been divorced, 
and her Edit be passed ; and the Kazee must 
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als^ require her to make oath that she has 
not received any part of her maintenance in 
advance : contrary to a case where the Xazee 
mak(ft» a distribution of inheritance among 
present heirs, according to evidence, and 
they do not deny any knowledge of another 
heir, for in this case he does not require a 
similar security Iroin thi-m in behalf of 
another heir, who may hereafter appear, 
because the ^lakfool-le-hoo, or surety, is 
there unkn(»vn and undehned ; hut in the 
present case the surety is known, being the 
absent husband. 

It can be decreed onhj to the u ifcy infant 
childroi, or parents of the absentee . — A 
Kazee cannot decree maintenance, out of tlie 
etfc'cts of an absentee, in behalf of any but 
tliose alri ady mentioned (namely, tlie wile, 
infant cliildren, and parents of the absentee), 
as they alone are authorized to receive a 
maintenance independent of any decree of 
the Xazee (that, in the prc'sent case, being 
only in aid of their right), nhereas the otla'r 
relations Avithin the jirohiliited degrees are 
not ('lilith'd to any maintenancf Avithout a 
decree ot the Kazee preAiously obtained for 
that pur})ose, as the obligation of it with 
res])ect to them varies according to circum- 
stancts, wherefore the Kazee decn'cing it to 
them Avould amount to a judgment against 
an absentee, Avhich is not allowed. 

Ah decree can he issaed against an ab- 
sentee's propertg ajxm the bare testiniong <f 
his wife — If tlie Kazee himself be not assured 
that the woman is the wife of the absentee 
and the trustee, lactor, or debtor, do not 
acknowledge her to be so, and she should 
oh'er to produce Avitnesses to prove that she 
is so, — or, it the absentee should not have 
lett any elfects, and she oiler to jirove her 
marriage by evidence, AVith a Anew to obtain 
a decree authorizing her to procure a main- 
^naiice upon the absentee’s credit, still the 
Tvazee^cannot issue a decree accordingly, 
because this would be a judgment against 
an absentee, which is inadmissible. — Zilfer 
says that it is the duty of the Kazee to hear 
the proofs, afid (although he cannot decree 
the marriage to be thereby established) to 
order her a miantenance, as this is a tender- 
ness due to her, and no injury to the absentee, 
because, if he should alterwards appear and 
confirm her assertion, she has only taken 
what was her right,— or, if he should deny 
the marriage, an oath will be tendered to 
her (in case of her having no witnesses), 
and if she decline swearing, his assertion 
remains established ; but if she prove her 
assertion by evidence, her right is established; 
and if she cannot produce any pi oof, and 
he swear, she or her bail then remain re- 
sponsible.— The author of this work says that 
it is the duty of the Kazee;, in the present 
instance, to decree maintenance to the absen- 
tee’s wife, from necessity. 

Section III. • 

A divorced wife is entitled to maintenance 
during her W UEKE a inan ^ 


his wife, her subsistenejiB and lodging are 
incumbent upon him during the term of her 
Edit, whether the divorce be of the reversible 
or irreversible kind. — Shafei says that no 
maintenance is due to a woman repudiated by 
irreversible divorce, unless she be pregnant. 
— The reason for maintenance being due to 
a woman under reversible divorce is that 
the marriage in such a case is stiU held to 
continue in force, especially according to our 
doctors, who on this principle maintain that 
it is lawful for a man to ha\'e carnal connex- 
ion with a wife so repudiated. — \\ ith respect 
to a case of irreversible divorce, the argu- 
ments of Shaft i are twmfold ; Ejest, Kattima 
BintKayshas said, “ My husband repudiated 
me by three divorces, and the prophet did 
not appoint to me either a place of residence 
or a subsistt nee ; Secojadly, the matri- 
monial propriety is thereby terminated, and 
th(' maintenance is held, by Shafei, to bo a 
return lor such propriety (w^hcnce it is that 
a Avoman’s right to maiiiteiiaiice drops upon 
the death of her husband, as the matrimonial 
propwety is dissolved by that event) but 
it wohld be othei’Avise if a woman repudiated 
by irreversible divorce be pri'giiant at the 
time of divorce, as in this case the obligation 
of maintenance appears, in the sacred writ- 
ings, which expressly direct it to a woman 
under such a circumstance. The argumeut 
of our doctors is that maintenance is a return 
for custody (as was before observed), and 
custody still oontinues, on account of that 
which is the chief end of marriage, namely, 
ohspring (as the intent of hMit is to ascertain 
whether the woman be pregnant or not), 
wherefore subsistence is due to her, as well 
as lodging, which last is admitted by all to 
be her right ; thus the (!ase is the same as if 
she were actually pregnant ; mori over, Omar 
has recorded a precept of the prophet, to the 
effect that “ maintenance is due to a avoman 
“ divorced thrice during her fidit : ” — there 
are ^Iso a variety of traditions to the same 
puipose. 

Iso niaintenanco due to a Main- 

tenance is not due to a woman after her hus- 
band’s d{‘ceas(', because her subsequent con- 
huemeiit [during the term of Edit, in conse- 
quence of that event] is not on account of the 
right of her husband, but of the law, the Edit 
ot Avidowhood being merely a religious obsir- 
vanee, whence it is that the de sign of ascer- 
taining the state of her womb is not in this 
instance regarded, and accordingly the Edit 
is not counted by the menstrual terms, but 
by time ; maintenance is moreover due to a 
woman from day to day, and the husband’s 
right in his property ceasing upon his decease, 
it is impossible that any maintenance should 
be made due from what is, after that event, 
the property of his heirs. 

Y\br to a icifc m whom the separation 
originates . — WiiEN the separation originates 
with the woman, from anything which can be* 
imputed to her as a crime, such as apostatizing 
from the faith,y or having cafnal connexion 
or dalliance with the son of her husband, she 
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on acooTiHtof extreme youth or tender habit), 
the owner must then be compelled either to 
rovide their raaiT)t<*naTice, or to sell them, 
eeauHo slaves are elaimanls of ri/^dit not- 
■withstaudinf^ their houda^'e, and by sale 
their ri^ht is obtained, at the same time 
tliat tloi owiiei-'s riirbt is also presfTved to 
him by bis aeqnisilion of an equivalent in 
the prieo for wbieb be disposes of them. — 

This rule do(^s not bold with respect to other 
living'’ ju'ojierty (sm-b as horses, and so forth), 
heeause ealtle are not ebiiniants of ripbt, 
and eons(ajir'ntly the owner is not compelled 
to an alte/Tiative with r('sjK‘et to tliem, as in 
the eas(* ol slave's: but yet men are direet(al 
to turnisb their cattle ■with subsist(‘n<!e on 
a ])ri?icijjle of pi(‘ty, as the neglect of this is 
crmlly towards the creature, and at the 
same time (lest I’ucti ve (d‘ property, wbi(di is 
i’ocbiflderi by the projdK't.-- Alxjo Ycxjsaf is 
of opinifju that the owiic'r of (aittle may be 
compelled to finnisli them a prop(T and 
suflici(‘rit subsist(‘ne,e : but it is the more' 
approved doctrine that bo is notliable to any 
compulsion on that bead. 


BOOK V. 

OF >rTAK, OK TI]K ]\1 AKUMlSSION OF 
Sl.AVtS. 

[ 7 /(/S' //as h/'ca o/a/ifed^ /a con.s/7y//('//rc 
i^f i/(v altoli(ii)ii of sla /(■/ /! h// ^Ivt ]\ of 
ISIrS, so t}/ai t/to h'(U'}/hiif //po// (i/c s/dt- 
JVVi //as hi‘/‘o///(‘ o}isoh i(\ t///d of j/o /d/ld/f 
( jt'ccpt io i//(‘ a //! /(j/(</ /•/(/// ^ ic/zo van von- 
saH i//c vavl/i l']dd/{)n.'\ 


BOOK VI. 

r 

OF KIMAN, OK VOWS. 

J)rfj///f/o// of I'd/na// — Ih.M.w is the plural 
of Yameen. - ^'alueen, m its iii'imuive sense, 
means slreii^nh oi- ])()wer ; also the rifibt 
Laud t -ill the laiiyuaae of the law it si”’- 
nities an obhj^Mtiuii by means of which the 
resolution of a. vo^\el• is si reiin-tbeiied in tlu' 
peilormance or ibe uNoidance of any tliin.a ; 
and tlu' man who swears or \ows is termed 
Ibe Halitf, and the tiling swmrn to or yowetl 
the ^laliloof- all-bee. 

Chap. 1. — Introdudory. ! 

Chap. 11. — Of w hat constitutes an Oath I 
or Vow, and what does not consti- 
tute it. 

Cha]). Ill — Of Kafara, or Expiation. 

Chap. IV. — Of Vows with respect to 
entrance into, or residence in, a par- 
ticular Place. 

Cha]). \ Of \'ow's respecting various 
A(*li;jns, such as going, coming, 
liding, and so forth. 

Chap. C Vow^s in eating or drmk- 

mg. " 
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Chap. VIT.— Of Vows in speaking ftnd 
conversing. 

Chap. VIII. — Of Vows in manuniV5sion 
and Divorce. 

Chap. IX.— Of Vows in Buying, Selling, 
Marriage, (fee. 

Chap. X. — Of Vows respecting Pilgri- 
mage, Fasting, and Prayer. 

Chap. XL — Of Vows in Cioihing and 
Ornaments. ^ 

Chap. XIL— Of Vows in fciking, Kil- 
ling, and so forth. 

Chap. XI 11. — Of A"ows respecting the 
Payment of Money. 

Chax). XIV. — Of Miscellaneous Cases. 


CHAPTER I. 

. Oat/is [<f a in'//ful 'naffh'c] are of three 
Z'/nr/.s.— ()A1H8 arc of three diltcrent kinds 
Ejkst, Ohaiuoos;- Six ox n, Mooinikid (which 
is also termed Makoodat) and Thikd, 
Liclioo. ^ 

, ib’/;///?7/.- -A Yamkkn Giumoos* signifies 

an oath taken concerniug a thing already 
past, in wliich is conveyed an intentional 
falsehood on the part of the swearer : —and 
such an oath is highly sinful ; the prophet 
InxMiig declared whosoever sweardh 
falsely, the same shall Got) condemn to hell/' 

K\1'aka, or expiation, is not incumbent 
(Unit is to say, is of no avail) in a Yameen 
Ghanut!)s; hut a viqientence and (le])recatiou 
of the anger of lu'aven are ineumbeiit.- 
Shalei alleges that expiation is incumbent, 
because that was ordained for the xnirpose of 
doing away any disrespect shown to the 
nam(' ol' God, which is sinful ; and this di^- 
resjx'd is eMih'ut in a Yameen Glianioos, as 
it IS calling God to witness to a falsehood; a 
Yameen Ghamoos is therefore the same ns r 
VaiiUHUi Moonakid ; and as, in thaj jU'X))^/!- 
tion is ineumhent, so in this likewise 'J'he 
argument of our doctoi's is that a Yameei, 
Ghamoos is a crime of great magnitude fr 
deadly sin), - and expiation is an ad of piety 
(whence it may he fulfilled by fasting, anc 
iiiteiilion is a condition of it) ; but there 
is no ex])iation for a deadly sin, and eonse- 
qiientlv there is none for a \ ameen Ghamoos: 
contrary to the ease of a Vameeii Moonakid, 
as that falls under the class of Mobah, or 
things indiU'erent 

OiUEci lox. -I’he description of Mobah, or 
indillerent, apiilies to things in which there 


• Literally, a false oath, or perjury. — It i.f 
here projier to observe that the distinctiont- 
explained in this chapter relate solely te 
such oaths or vow^s as, being false or broken, 
are sinful, and consequently supposed tc 
excite the divine auger, which must be ap- 
peased by cxniation : contrary to true oaths 
or to Y)W's duly faltillcd, as the former o' 
these are frequently requiri d for the sake o' 
justice, and the latter are permitted, hence 
neither an oath nor vow, simply as such, car 
be supposed to require expiation. 
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is f[o offence ; now as a Yaraeen Moonakid is 
of an offensive nature, how can it be Mobah ? 

lt»rLY.~ The offence, in a Yanieen Moo- 
nakid, occurs suhsc^qiH'Utly to the deelui’ation 
of it, and is oeeasiont d by a disresiuad slioun 
by the vower to tlie name of God, of his 
own free o]>tion ; whi ivas the otieiiee, iu a 
Y^aineen Gliamoos, t'xisls from tlu' first ; and 
such being the ease, a Yaiueen (ihamoos is 
not to be eqiifounded with a Yameen Moo- 
nakid. 

Cofifra('f(‘(J con's (n'hcn not fnMJtcd).-- A 
Yamecx Moonakid* sieiiities an uath taken 
coiKH'ruing a matter whiefi is to eonu'. Tims 
a mail swears that lu' vill do such a thing, 
or ht‘ ^Mll not do such a tiling : — and where 
the pronouneiT fails in this- (^that is, wlu're 
he does not act according to the obligation 
of his oath), — expiation is incumbent uj»oii 
him : and this is established uiion the au- 
thority of the sacred writings. 

And inronsidcndc ofd/ifi. - A Ya^ieen 
Li(.noot is an oath takim (‘oneianing an in- 
cident or ti'ansaetioii already ])asT, wlim-i' the 
swearer belu\es that the matter to which he 
thus bears testimony accords with what he 
SNM'ars, and it should ha])])cn to he actually 
otherwise': and liom tlu' di\ine nu rcy it 
maybe hop('d that the sweanr wall not la* 
condemned lor su(*h an oath, sin(*e God has 
d('clared, in tlu' Koran, “ I wall not (’all 
You TO A('(’OrNT EOn AN ]N(’o\si DEUA I E 
OATH.’’ An instance oi‘ Yamet u LigluMj is 
Avhere a person sees Ainroo ])assing at a 
distance, and su])posing him to bo Zeyd, 
sa> s, “by God that is 7a yd ! ” 

J'J.cpidfion is incninhcnt, n'hcihrr fltr rofc 
he fcilfnl or (oni pulsntory^ or alAnnnjh the 
uafk h(‘ tal.rn under a dee(]dlon of' f/te 
memori /. — A AVilul vow, and a com pul- 
satory vow, and an oath taki-n under a de- 
Cqptii^ of the memory, are all thi' same, and 
oil aocftMnt of each ex]dation is incumheiit,t 
because the pro])het has said, “there are 
three yeoint^ of serious im])ort, th(> spoiting 
Avith which is also serious, to wit, MAnniAOE, 
DiyoLCE, am^ a yowl”— S hafei, controverts 
this doctrine. Ilis arguiiH'uts will he lu're- 
after recited at larm' umhr the head of 
Ikrah, or compulsatory pioci’ss 

The viohttion of n row, n'hether try C(nn- 
pnlsnrn or t h ronylt fotr/et fni ness, ieijiures i .r. 
vH/fion . — lu a man do a thing which hre;d<s 
his vow, either by eompulMon, or through 
forgetiiilness, thesi' are both tin? same, and 
cx])iation is iiieumlxut upon liim in eitlu'r 
case, because the spi'citled act which is the 
condition of exjiiation is not made void by 
the circumstances of coni]mldon or forget- 
fulness : — and so also, if the thing should be 
done by a maniac or an idiot, - because there 
lilvCAvise the condition is actually fultilled. 

Odjection.- Expiation is not incumbent 


but for the purpose of obliterating a sin 
now no sin can be imputed to maniacs or 
idiots, as such are not made answerable ; it 
would therefore follow that expiation is nut 
incumbent u])on them. 

Keply.— A lthough expiation be intended 
for the purpose of expunging sin, yet the 
obligation of it in this case rests upon the 
argument of a sin (namely, the breach of a 
vow), and not upon the actual sin itself, so 
that, wherever the breach of a vow appears, 
expiation is incumbent. 

CIIAPTER II. 

OF AVUAT CONSTITUTES AN OATH OR VOW, 

AND WHAT DOES NOT (^INSTITUTE IT. 

An o(dh may he expressed hy nsiny the 
'name of (iod, or any of his eusfomary at- 
triJiatis. — YameI'N (ihal is, an oath or vow) 

const itutt'd by tlu' use of tlic name of 
A hunt lily God, or of any of those appelhi- 
tionsliiy Avhich tlu' Di ity is gmu rally knoAvn 
and nnderslood, sueh as Kihiuan and Bi- 
h('('m.* An oath m.iy also ho ex]>ressed hy 
sueh attiihut{'s oi'the Deity as are eommonly 
ns(d in sw'earing, sueh as tlu' power, or the 
dory, or tlic might of God, heeause an oath 
IS usually ( xprissi d under oiu' or other of 
thos(' quolitiis: ami the si'iist' of Yameen, 
namely, streiiglh, is by this means obtained, 
since as tlu; swearer helioAcs in the pow'cr, 
glory, might, and ollur attriiuites of the 
J)('ily, it folloAvs that the nn'iition of these 
I attril)utes only is sutlieieiil to slrengtlien tlie 
I resolutii.n in the ])('rlormaneo of the act 
' voA\('d, or the avoidanet' tlu-reof. 

TJxeepli/iy his knoa'ledyv, irrath, or merry. 
- If a man swear “by the knowdedge of 
God,” it does not eonstitnte an oath, because 
an oath ex])ress( d hy the kiiowh'dgi; of God 
is i^ot in iis(' : moreovt'r, hy knowledge is 
friquently implied merely that Avliieh is 
known ; and in this sense the word know- 
ledge is not expressive eilhi'r of the naino 
of God, or of any of his attributes. — In the 
same manner, should a person swiar “by 
the Avratli of God,” or “ hy the imrcy of 
God,” it does not constitute an oatli, heeaiue 
an oath is not comimmlj’ expressed hy any of 
these attrihuti's : mori'ovi'r, by tlie wmrd 
liihmat fmercy] is sometimes understood 
rain, and heaven is also oeeasioiially ex- 
pressed hy that term; and by the AVord 
Ghazb [wrath] is understood ])unishmeiit ; 
and none of tlu si' are either appellations or 
attributes of the Deity. 

If is not constituted hy ^tsing any other 
7iame.— \v a ju rson swi ar by any other name 
than that of God, -sueh as the prophet, or 
tluiholy tem])le, this does not constitute an 


* Literally, a coiitraeled oath, or yoAv. 
t Literally, a nugatory oath, dl (some- 
times) a rash oath. 

X That is, if the thing sworn to be^alse,. 
or the vow be violated. < 


* Aiiolici', the mi'reiful, and the beneficent. 
Those uttributes are affixed % the name of 
the Deity, at tile beginning of the Koran, 
and (in imitation thereof fat the beginning 
of tivery Mussulman book. 
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oath,— as the prophet has said, “ if any man be taken, in this case, as a coiroboration'or 
among ye take an oath, he must swear bjr confirmation of the promise contained in the 
the name of Gon, or else his oath is void. ’ speech, being the same as if he were to<say. 
If a person also swear by the Koran, it does “ 1 shall do this indeed.” 
not constitute an oath, although the Koran The expressions^ “i sivear,^’ “/ ro?/?,” or 
be the word of Gou, because men do not “7 testify'* eonstitute an oath^ ivithout the 
swear by the Koran. The compiler of the nante of GocL—Iy a man say, ” I swear,” or 
Hedaya observes that this is where the “1 vow,”^or “testify," whether the words 
swearer only says “ by the prophet,” or “ by “ by God"* be superadded or not, it consti- 
the temph'," or ‘'by the Koran but if the tutes an oath, because such woiyls are corn- 
swearer say, “if I act contrary to what I monly used in swearing : the use of tlnmi in 
now say, niayl Ix' deprived of the prophet,” the present tense is undisputed; and they 
or “of tli(' t(‘in])le,” or “of the Koran;” are also sometimes used in the future tense, 
this constitutes an oath, because such priva- where the context admits of a construction 
tion would r(‘duce the swearer to the state in the present; and attestation amounts to 
of an iniidel, and the suspension of infidelity an oath, as in that sense it occurs in'* the 
ui>on a condition amounts to Yameen.^ sacred writings : now sweaiing by the name 

Tarfivles of swearing. — An oath is con- of God is both customary and conformable 
firmed by the use of the particles of swear- to the divine ordinances, but wdthout the 
ing ; and these (in the Arabic) are thre(‘, name of God it is forbidden; when it so 
namely, the letters, waw, and be, and te,* as occurs, therefore, it must be construed into 
oaths arc commonly repeated and under- a lawful oath -A hence, some say, that inten- 
stood under this form ; and in this sense tion is not reiiuisite in it ; others, however, 
these i)arti(!les occur in the Koran. Let it allege that the intention is essential, because 
be also observed that the parti(des of sWear- the words here recited bear the construction 
ing are sometimes understood, though not of a promise,— that is, tliey admit of being 
eximessc'd, that is, are omitted in the expre.s- n-ceived as applying to the fut ure, and also* 
sion, although imiilied in the sense; and of being taken as a vow without the name of 
this constitutes an o:ith ; as if a man were God. 

to say “ Gon, I will not do this:" because If a person, speaking in the Persian lan- 
[in the Arabic] it is common to ri'jeid the guage, were to say, “1 swear by God," it 
particle i'or the sake ol brevity : sometimes amounts to an oath, because here the idiom 
indeed the letter lam is used for the swear- confiiu'S the expre ssion sohdy to the present ; 
ing T)artich', as it is (capable (according to but, if he were to say simply, “1 swear,” 
Mo(ilv tart) of being substituted for be some allege that this does not constitute 

^Sfretfring by ilte irath <f fiad is not an an oath, if he were to say, “1 swear by tlu^ 
o(f(h. — IIankmfa alleges tliat if a man should divoj’(;e of my wife,” this is not an oath, as 
HW('ar “ by the truth of God," this does not an oath is net so ('xpressed in practice, 
constitute' an oath, and in this Imam JMo- Swearing ht/ the existence of (rod males 
hammed coincides. There' are two oinnioiis an oath. — If a man, in swearing, say, “by 
of Aboo Voosaf recorded on this point: the age," or “the existence" (of God), it 
according to one it is not an oath; hut constitutes an oath, becausi' the age oi; exis- 
aeoording to tlu' other it is an oath, because' te'iice of God signilies his eternity, ^nich bs 
truth IS one of the attributes of the Dpily, one of his attributes. [Several either forms 
signifying the certainty of the divine exist- of swearing are' he'ie recited, but of no con- 
ence, and hence it is the' same as if the seeiuence, as their validity or nullity depends 
swe'arer w 're to say, “ by God, tlm truth!” altoge'tlur upon certain peculinities in the 
and as oaths are common unde'r this mode of Arabic idiom.] 

ex])ression, so an oath is here constituted. vtac may t)e contracted by the impre- 

Th(‘ nrgiime'iit of Mohammed and Hane efa cation (f a conditional penalty. — If a person 
is that the te'rm “the truth," as here ex- should sa 5 ’', “if! do this may T be a Jew,” 
pre ssed, relates nu'rely to the ieh'iitity of or “ a Christian,” or “ an inlide'l,” it consti- 
the godhead as the objc'ct of obedie'uce, and tutes an oath ; because, as the swe aivi' has 
hence an oath thus c'xpre'ssed appears to be made the condition a sign of infide'lity, it 
take n by that which is ue'ither an appella- follows that he is conscious of his obligation 
tion nor an attribute ot (ioD. The learned, to avoid the condition ; and this obligation is 
however, say, that if a iie'rson e'xpress him- ])ossible, by his making it an oath, in such a 
self thus, “by the trutli, 1 will do so and way as to render unlawful to himself that 
so,” this constitutes an oath, because the which is lawful.— And if the oath relate to 
truth is one of the appellatives or proper any thing which he has done in the time 
names of God. Put, if a person were to say, past, as if he were to say, “ if I have done so 

“ I will do this truly,*’ it docs not amount 

to an oath, because the word truly can duly 

* That is, the Buperaddition of the expres- 

^ ^ sion, “ by God," must be understood in it, 

* Each of ^ these letters, prefixed to the so as to‘niake it appear an oath made con- 
name ot God, is expret-sivc of the English by. formably to the divine ordinance, lest the 
t A celebrated Arabic grammarian and speak, er, swearing in a w ay that is for- 

rhetorician. ” -j bidden, be found guilty of an ofience. 
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may* * * § I be a Jew,’* or “ an infidel,’* and so 
forth, this is a Yameen Ghamoos, or perjury. 
The sn^earer is not, however, in this ease 
made a Jew or an infidel, because the words, 
“ may I be an infidel ” (and so forth), relate 
to some futuie indefinite period.— Some, on 
the contrary, have alleged that be becomes 
actually as an infidel,* because the penalty 
which the swearer imprecates upon himself 
relates to the present instant of his testimony, 
being the sanie as if he AVere to say, “ 1 am a 
Jew, &c."— But the fact is, tlie SAvearer does 
not become a JeAV or infidel in either of the 
cases before us (that is, in that of a voav Avith 
respect to tlie future, or an oath regarding 
the fast), provided he consider this merely 
as a form of swearing : t hut if lie ludieve 
that by thus SAveaiiiig he fully subjects 
himself to the penalty expressed, he sutlers 
accordingly, in either instance, because he 
appears consc'iiting to intiddity, on aceo'unt 
of having ventured upon a thing by the com- 
mission of which he conceives that he may 
be rendered an infid d. f • 

Ip a ])erson say, “if I do thus, may the 
anger of God lall ujion me,” this does not 
constitut(' a voav, as not being a customary 
mode of expression for that purpose. And 
so, also, if a person were to say, “may 1 
be an adulU'rer,” or “ a drunkard,” or “ an 
usui’('r,” beeaus(‘ these are not generally un- 
derstood or reedved as forms of swearing. 


CHAPTER 111. 

OF KAFAllA, on EXPIATION.^ 

•*d Jna// he (\v])lntv(J hij the (onaunpn- 
tioH of <1 the (list ton if (tints.- Tjik 

ex))iation oi' a aoav |j is efleeted by the eman- 
cipation of a shiAc ; and the emancipation 
of such a slaje as suffices in Zihar, suffices 
also in the* case of a voav or if the SAvearer 
choose, let him clothe ten paupers, giving to 


* That is, becomes subjected to the penal- 
ties of actual apostasy from the faith. 

t Where no oilier ])onalty than that of 
expiation can be iucuired. 

X All these cases suppose the thing sworn 
to b(' false. 

§ The term Kafara means not only an 
expiatory atonement for the breach of an 
absolute vow, but also thf substitution of an 
expiatory act for the ]>f'nalty imposed by a 
vower upon himself in the case of a vow sns- 
ended upon a (condition, by which he had 
esitrned to restrain himself from the com- 
mission of any particular act. 

11 Meaning expiation for the i>reach or 
violation of a vow, — or for any other descrip- 
tion of Yameen which admits of expiation, 
such as a Yameen Lighoo, &c. * ^ 


each one piece of cloth, oy more (the smallest 
quantity to each is as much as is necessary 
in prayer *:)—ot if he please, let him distri- 
bute victuals among ten paupers, the same 
as in the expiation of Zihar. — All these 
modes of effecting the expiation of a vow are 
authorized in the Koran, according to the 
words in the text, — “ the exfiatiox 

THEKEOF MAY BE EFFECTED BY FEEDIKO 
TEN FOOll FEBSONS AVITH SUCH FOOD AS IS 
USUALLY CONSUMED IN YOUll FAMILIES, Oil 
BY CLOTHING TEN FOOll PEIISOXS, Oil BY THE 
iiELEASE OF A SLAVE.” — It is manifest, there- 
fore, that, in tlie present instance, one of 
these three modes is indispensable. 

Or fast in if the delinquent (from 

his poverty, or other cause) should not be 
able to elh'Ct his expiation in any of these 
thri'C modt's, he may do it by fasting three 
days suc(;essively.-'-Shaf(‘i says that he lias 
ano])tioii; if he think proper, he may fast 
for three days successi vi ly, or for any three 
s(‘parale days, — bc'caust' the Avords of the 
Koran are, “ if he lu: enable to do this, 
LET iOm FAST EOli THRICE DAYS,” Avliich ex- 
pression is general.— The liaiieelite doctors, 
in support of their o])iiiion u])oii this point, 
(piote tlu‘ authority of the reading of Abdoola 
Ibn Massaood, Avho expounds the text to 
mean three days successively ; and this 
accords AVith Avhat occurs in tlie Jladia'S 
Mashlioor.f— With res])( ct to what lias been 
said of the smallest (juaiitity of cloth suffi- 
cient ill expiation, it is re corded Horn Imam 
Mohammed. — J lull ('c fa and Aboo A’oosaf 
assert tliat the smallest ([uantity of cloth 
liroiier upon this occasion is as much as may 
1)0 sufficient to elotlic nearly the Avliole body ; 
foi‘ a mere Bhilwur f is not sullicient; and 
this is the more autheiitie doctrine : because 
one who is only tlius clothed is regarded 
as nake-d. — d'hat peution e)f cloth, however, 
Avhieh may notsulliee in regard to clothing-, 
may he sufficient in eating, accoreling to its 
A alwe ; that is, if a ])erse)n were* to bestow, as 
an expiatie)!!, suedi a einantity of cloth as, 
although it may not sullicc for the pro])or 
clothing, yetis e<[nal iii value to the feed- 
ing of ten poor men, it suffices as a feeding 
expiation, Avhother such may have been the 
intention or not. — I’hus, if tlie pe*rson to 
make cxfiiatiem Averc to give* to eaoh ])oor 
person the half of a prope-r dress (lor 
instance), this woulel not he; sullicient le)r 
an ('xpiatioii by clothing ; but it' the value of 
the cloth thus distributed to each be ee(ual 
to the ])riec of three peiunds of wheat, it 
suffices as an ex]>iatiou by feeding. 

Vrrrions exjnniion does not suffice. — Ie a 
pe rson xierlormtlie expiation before the viola- 
tion of his vow, it does ne>t suffice. — JShalei 
maintains that it suffices, where theexpiatiein 

* Mussulmans must bo clothed in prayer 
at least from the waist downwards. 

t A collection of traditions called. 

i A species of draAvers which are a suffi- 
cient clothing for prayer. 
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is effected by means of property, and not by 
fasting, because the expiator makes his 
atonement posk'rior to the occasion of it, 
{namely, his vow), and hence the case is the 
same as that of a pilgrim performing oxida- 
tion for wounding game,*— that is, if the 
pilgrim perform (expiation altt-r the act of 
■wounding, it snfhe('s ; and so also in tli(‘ pre^- 
sent case. The argument of our doctors is 
that expiation is ordained as an atonement 
for otienc(' ; hut in th(^ case before us no 
offonee has y(;t appealed.- -Jn reply to what 
is advanetul hv^ Sliafei, tiiey observi'that the 
vow is not the occasion of the olhmee, as 
nothing can he considered in any degree the 
occasion of an oileiice, but what necessarily 
leads thereto, and avowd(jes not necessarily 
lead to its own violation, but is rather pro- 
hibitory of it ; henee the vow is not the cause 
of tlie offence in the present instan(*(‘ : con- 
trary to the case of the pilgrim, adduced by 
Sliafei, in whicli the wound inflicted upon 
the deer leads to its destruetioii, by ulti- 
mately oe<*-asioning itsd('ath ; tlu^se tlu^refore 
are not analogiuis eases. — It is to lx* oliterved 
that whatever tlui expiator may have given 
to tlie poor before* the violation of his vo-w, 
he must not take hack again, because this is 
alms, and it is not lawd'ul for a man to take 
back his alms. 

j 4 n fu! VfHv he hrol'e'it and e.r}>iate(h 
— Jf a man hind himself, by a vow, to tie* 
commission of a sin, as if In, wen* to swx'ar, 
“ by God 1 will not pray,” or ” I Avill not 
converse wdth my lather,” or “ 1 woll nninle r 
such an one in such a month,” il is ineumlx'iit 
upon him to violate his vow, and ixTl'orin an 
expiation, l)('eaus(5 it is nem'dixl in tin* 
traditions, that if u tnaii vow a Ihing, know- 
ing that the neglect is pivicrahh* to tin* 
fulfilment, he ought to act ae('ordingJy, 
p(‘rforming an expiation for the breach of 
his vow. 

The voirs of iajidel,^^ hein(j nmjatory^ ean- 
not he held as rhdafed. If an infidel slfould 
make a vow, and afterwai'ds \i(»late the 
Baino, ('ither as an intidel or as a ^lussulnian, 
(supposing him to have been converted to the 
faith in the interim), still he is not forsworn, 
because he was not c*oinp(*tent to make a 
vow : as a vow is c()ntraet(*d (that is, is made 
binding) by a rov(‘rence for the name of (Jon, 
and tlie vovver, whilst he was an infidid, 
cannot be supposed to have ('iiterl.iim'd any 
reverence for the name of God an infidel, 
moreover, is not eonip<‘tent to the perfor- 
mance of expiation, as that is an act of piety. 

of ahsfinence.- If a man make cer- 
tain articles unlawful to lum,t which are in 
their owm nature lawful, as if he wu^re to 
Buy, “I have made this elotli (or, this provi- 


• Pilgrims are forbidded to destroy game 
of any kind wdthin a certain distance of 
Mec('n, termed the Iliram [forbidden ground] 
of pilgrimuge.c 

t This is a phrase by which is understood a 
vow of abstinence, from the thing expressed. 


sion) unlawful to me,”* yet such articleMoes 
not actually become unlawTul to him, but he 
must perform expiation when he happ^ms to 
put on that cloth, or to eat that pro\ision. — 
Shafei says that expiation is not incumbent 
upon him, because rendering unlawful that 
whi(di is lass ful does not amount to a voss , as 
a vow is an act authorized by the law. — The 
argument of our doctors is that the words, 
‘I I have made unlawful,” evipcc the estab- 
lishment of illegality in the thing : now 
tlujre is a possibility of establishing illegality 
in a thing that is really otherwise, by sup- 
posing that the speaker had taken an oath 
that ho wxuild not wvar the (duthes, or eat 
the provisions ; and this suppositicfxi is 
adopted, in order to establisli the illegality 
declared by the speaker ; and it follows that 
wh('nover lie does that thing wdiieh he has 
rendered illegal to himself, he becomes for- 
sworn, wdiether the matter bo great or small, 
heeause when unlawfulness is once estab- 
lished in a thing, the illegality pervades 
every part* of it. 

If a man were to say, “every thing lawful 
is unlawful to me,” every species of food and 
drink fortlnvith becomes iinlawl'ul to him, 
unless where the intention or design of the 
\ow has regarded something else. — Tins 
proei'eds upon a favouiable construction. 
Analogy would suggest tluit the vower, as 
soon as he lias uttered his vow, must beeijme 
forswa>i‘n, as being unas oidably and eontin- 
ually pla(!(‘d in tlu* ix'rlonnaiuie of some 
lawiul act, such as hreutlnng, moving, 
resting, or so I’ortli ; and such is the ojiiiiioii 
of /life]* n]X)n it ; lint the more favourable 
const niMion is that the dc'si^n of the vow is 
to esiahlish something, tlu* eoniniissioii of 
which shall he a crime ; and as this cannot 
lx* elfeeted where the intention, from the 
words of the vow, appears to be gi^^nc'ral, 
ri'gard to its universality drops, lufk siuMi 
being' flu* eas(*, tlie vow will hi* construed " 
respe('ting meat and drink, tor the sake of 
general ap]di('atioii, as it is in practice com- 
monly a])])lied to th(' ai'lieles,/)f customary 
uibsisteuet'. A vow of this nature does not 
ine-lude tin* U'^e of women, unless by the 
intention of the vower ; but in this case it 
constitutes an Aila, hc'causo the form of 
wairds here recited is a vow, hearing the 
intcr])retation of “ by God, I will not have 
carnal connexion w ith my wife and it is 
to be observed that, wdicre the vovver, by 
the wmrds, “ evt'ry thing lawful,” intends 
woman, yet meat and drink are not exeludi'd 
from the vow, but still remain and are to be 
considered as constituting a part of it. — 
AN hat is now advanced is taken from the 
Zahir-lvawayet. — Our modern doctors have 
said that divorce follows a vow" of this form, 
indep(*ndent of the intention, as the atore- 
said words are frequently used in divorce ; 


* In f^'citing these forms of vows, the 
address [‘‘by God,” or “I swear,” &c.] is, 
for the sake of brevity, omitted; it is always, 
I however, to be understood. 
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and^;here are decrees upon record to this 
effect. It is also proper that the same rule 
should hold where the vow is pionouiiced in 
the Persian tonj^ue, for tlie sake of general 
application. Let it be observed, however, 
that if a man were to say, “ whatsoever 1 
have in my right hand is imlawfvd to me,*’ 
there is a difference among casuists concern- 
ing the effect of it; some doctors say that 
the intentioij is a condition, nhilst others 
maintain tiiat it is not so ; it is evident, 
however, that divorce takes place from it, 
indi'pendent of tiie intention, on account oi 
custom. 

A t'otv is hinding tcitlwut anij condition 
anYfl^xcd. — If a ptrson ex])rt'ss a vow in 
general terms, that is, not suspendial ii])on 
a condition, as if he were to say, “ 1 shall 
fast upon such a day for the sake of doD,” 
he is bound to the obsi'rvaiH^e tluTcot, be- 
cause it is said, in the ti aditions, “ whoever 
makes a vow, and speciffes it, he is bound to 
the observance of wliat he has so sjiecilied.’’ 

If a person sus])end a voiv on * condition, 
and the condition afterwards occur, he is 
bound to the performance of Avhat he has 
vowed; and exj)iatiou is lure of no avail, 
because the ti adition above recited is general, 
— that is, a])])lies to a suspended as well as 
an unsuspeiided voiv ; and also, because a 
vow sus])ended upon a condition beconu'S, 
U])on the condition taking placi', the sanu' 
as one of immediati* iii rlormauce. — It is ri'- 
corded of Ilaneeta, that he ri'ceded from this 
doctrine, alleging that if a man were to say 
(for instance), “ it 1 do so, i am und(‘ 
ligation to nerform a pilgrimage,’’ or 
fast a year, ’ or “ to bestow all m> property 
in alms,” and then ])erform an ex)tiation for 
his vow, it suffices ; and such is tlie o])inion 
of ]\lohammed. If, liowever, the vowei 
shouhl not make an eA]jiation, but perform 
le tiffog w'hich he had s])eciffed, he is dis- 
chargrd irom tin* obligation of that also, 
])rovidtdthe condition be of such a nature 
us that the vow'er had no intention it should 
ever take phif-.e. Lhe reason of this is that, 
wlure tlie eenditi<m is ot the deseiijition 
now mentioned, tlu' speech of thevower, as 
aforesaid, bears the seiisi' of a Yanu'cn, or 
sus])ended \ow% and also of a IVuzr, or 
absolute vow: -eNidentl}^ of a JS’u/r, be- 
cause such a form of words is commonly 
used to expnss a JNuzr; and also of a 
Yameen, because the design of the peixm, 
in so s])('aking, is to restrain himself liom 
doing the act whi<*h constitutes th(i condi- 
tion : and such being the case, it remains at 
his option either to jKolorm exyuation, re- 
garding his w’ords in the light ot a Yameen, 
or to p( rforrn the condition s[>eciffed, regard- 
ing them in the liglit ot a iSuzr : it is other- 
wise, however, wIutc tlu' thing conditioned 
is not of the above-mentioned description, 
but is actually intended by the speaker, — as 
W’here a man (for instance) says^ “ if God 
grant me a recovery from this illness, I am 
under an obligation to perform a pilgri- 
mage,” for here expiation does not suflJee, bu^ 


it is incumbent upon kim to perform the 
actual thing specified, because in tins case 
the words do not bear the sense merely of 
Yameen, but also of an absolute vow of per- 
formance : — and this distinction is appi oved. 

u‘i vote pronoioiced^ with a 7'vscrration of 
the u'ill of God, is null. — If a person make 
a vow of any thing, adding, ‘‘ if it please 
God,*’ as if he were to say, “by Gop i will 
do this, Gop willing,” he cannot be forsworn, 
because the prophet lias said, “ he who vows 
any thing, adding, ‘if it please Gop,’ cannot 
he forsw'orn.” -It is to be obsiTved, however, 
that it is a condition that the words ” Gop 
willing,” do 1‘ollow in immediate connexion 
wdth the words ])rcce(ling, because if they be 
prommneed separately, attcT having uttered 
the v(nv, it is a retraeialion ; and a retracta- 
tion in Yameen is not lawful. 


. CHAPTFdl lY. 

OF VoVs WITH llFSPFarr to ektuance into, 

Olt KKSIPFXCE IN, A rARTlCULAU PLACE. 

A roiv (Nfoinst entering a house is not vio- 
lated h}/ entering a niost/ne, ehnreh, tVc.— I f 
a ])ersoii maki' a vow, that “he will not 
enter any house,” and he should afterwards 
miter a mo^que, or synagogms or eliureli, be 
is not forsworn, b('(!ause a house is a ])laee 
built for the*T»urpose ol’ dwelling in (that is 
of slo('ping, <Ye.), and buildings of the abov(‘ 
deseri])tion ure not designed for this purpose : 
—the rule is also the same, if the .swearer 
sliouid enter a porch or })ortico beibre the 
door of a hous(' I'or the same reason. Some 
hav(‘ asserted that it the ])ortieo be inclosed, 
in such a manner, (bat when the front door 
is shut, a person may lie said to be in the 
house, the swearer by (‘iileriiig such portico 
violates bis vow, it bidng eiistomary for 
peiwons to resi(b' and slei'p in such a tjlaci!. 
If tlic sw'earir also cuter an Iwaid^ he is for- 
s\v(»rn, boeause that is designed as an oeea- 
sional resulenc(> in the liot W(‘ather, and is a 
species of dw'elling as inueh as a summer or 
W'luter resideu(! 0 . Some bavi' ooneeived tliat 
this is the cas(‘ only where the I wan has four 
walls [Ibat is, wduTi' it is a eom])lete quad- 
rangle] : this distinctit)!! is nuuhs because 
those buildings in Koota, and otlier parts 
of Arabia, are generally so constructed; 
whereas, with us [that is, in ilindostan and 
J'ersia] they liave commonly three walls 
only, being cjuite open in front, and there- 
lore are not to be eoiJsid(‘red as a house. — 
Others, however, say that entering an Iwan 
is a violation ol the vow, whether it be con- 
slnieted ol three walls or of four ; and this 
is«approved. 

* An Iwan is an open gallery or balcony, 
on the top of, or adjoining to, an house, the 
roof ot which is generally supported by piers 
or pillars, lor the benefit of the air in the 
hot season. • 
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A vow against entering a Serai is noi 
violated hy entering a rum. — Ik a person 
swear that “ he will not enter into a place,’’ 
that is, into a Serai, and he after w^ard* 
enter a place which is desolate and in ruins, 
he is not forsworn : but if a person swear 
that “ he will not enter such a place,” the 
place being then in a good and haUtable 
state, and he should enter it after it had 
fallen to ruin, and been laid level with the 
plain, he is forsworn, bccaU'C the term Daar, 
among i)oth the Arabs and Persians, means 
any particular place, as with them it is com- 
mon to say, “such a Daar is peopled,’’— or, 
“such a J>aar is desolate (that is, aban- 
doned);” now an editice is the description 
of the term Daar, and tliis description is 
regarded in the first of the above cases, but 
not in tlie last. 

Jk a man take an oath, saying, “ I will not 
enter into this Daar;” and the said place 
should afterwards b(‘come ruined and deso- 
late, and should again ])e rebuilt, or repaired, 
and the swearer sliould after that enter it, he 
is forsworn, according to what was hefore 
observed, that tin; appcdlation Daar still 
continu('s to be applied to the ])laco, after 
the destruction ()f tlio edifice which stood 
upon it : — but if this place, afUu’ having 
hei'ii ruined and desolate, should b<' rebuilt 
as a inosciue, bath, or dwelling-hous(‘, and 
the swearer should, after that, enter it, he is 
not forsworn, Ix eauso in any of tlu'se cases 
the term Daar is no longi r a])])lied to th(' 
place, as it is tlum called by aTiother name, 
such as mosque, and so forth : and the sann 
rule holds where this ])('rson enters that place 
aftc'r the destruction ()f such mosciue, bath, 
or other public building, as may in the 
interim have been elected tlu'ri', because 
the place will not recover its original naim 
after such destruction. 

A ro/r (tgninsf eniering any parfirnlay 
house is )toi hrohen hy (oiferijty if irhe)/ in 
ruins. — If a man swear “ he w ill not enter 
such a dwelling-house,’' and he should I'litcT 
therein after it had been destroyed or become 
desolate, he is not forsworn ; because tin 
term dwalling-house is abrogated, as no 
person then dwells in it ; whereas, if the roof 
only should have fallen in, and the walls 
remain, and lie were then to enter it, lie 
would be forswairn, because it is still con- 
sidered as habitable, and the place does not 
lose its appellation of a dwi'lling-house 
[liait] from that circumstance. In the same 
manner he is not forsworn where, the house 
having been destroyed and laid level with 
the plain, another house is built ui)on the 
same spot, and he then enters this house, — 
because the term dwelling-house, as applied 
to the former house, wms rendered inappli- 
cable by the cirmimstance of its ruin. * 

A row against entering a house is not 
violated hg going upon the roof, or entering 
Hhe portico^ cVe. — I p a man swear that “he 
will not enter c certain house,” and he after- 
guards go on the top of the house, from the 
outside, he is fors^^orn, because the roof i^a | 


part of the house. Some have said that, 
with us, he is not forsworn. — In the same 
manner, he is forsw’orn if he enter th§^ por- 
tico only of the house specitied in the vow. 
The comxuler of the Ilcdaya observes that 
this case admits of a distinction ; thus, if the 
portico be such as that, if the door be shut, 
it forms a part of the house, and it be coverea 
in, he is forswmrn, but if otherwise, he is not 
forsworn. — If he stand under the arch of the 
doorway he is also forsworn, 7^rovided the 
arch he so constructed as that when the door 
is shut it becomes included as a part of the 
house ; but if the arch be so situated as that, 
after shutting the door, it is not included 
as a pait of the dwelling, he is not furs’- 'n’li, 
because the door is dc'signed as a protcctiui 
to the house ; so that whenever the archw ay 
is not, hy shutting the door, included as a 
part of the house, but is without the door, 
it is evident that it is not included in tlie 
house. 

(Ase of 'ton's respect ing ahstiueuce front a 
thing in ttfieh the rower is at prtsent en- 
gaged . — If a man should sw^car “I will not 
eiitiT into this house,” and it should so be that 
he is in tli(‘ said house' at the time of swear- 
ing thus, he is not forsworn hy sitting down 
in that house, nor unless he go out of the 
house, and again entt'r it. This is upon 
a tavourubh' construction. — Analogy w'ould 
siiggi'st that the vow iu is forsworn, because 
the ettect of the ('omuK'ncement of the act 
and of its continuance is one and the same ; 
and as lie would be forsworn hy the coni- 
menee'moiit of llu' act, so lie is by its con- 
tinuance : but the more favourable construc- 
tion is that, admitting the eil'ect of the 
comiiK'nce'meiit and the eontinuauce to be 
the same, yet this can only be where the act 
is of such a nature as to be capable of (‘on- 
tiiiuaiKH', whicli the entrance into a i)lace 
d(H's not a]]ow% as tlu' word eiitrance«‘'im]>l‘y 
imxdies passing from without to within. 

If a ])ors(m swear that “ he Avill not put (»n 
a particular garment,” and should hap})ou 
to have the said garment upoiy him at the 
very time of Ids so swearing, and should 
forthwith taki' it olf‘, he is not forsworn. 
And so also a person riding upon a mule [or 
>ther beast] if lie takes au oath, saying, “1 
ivill not ride upon tins animal,” and .sliould 
forthwdth aligiit, lie is not forsw'oru. In the 
same manner, a person residing in a house, 
if he sw’ear that 'Mie will not live in this 
house,” and thereupon begin to remove out 
jf it, he is not forsworn. — Zifler niaiutaiiis, 
low'ever, that the swearer, in the last of 
■hese instances, is forsw’orn, as the eireum- 
tanee upon which the violation of his vow 
s suspended (namely, his residence in tlio 
louse), does already exist, limvever short the 
ime may be. Uur doctors ai gue that a vow 
s imposed wdth a view to the fultilment of it, 
and tlierefore, that in the present instance, 
inch a sm^ci' of time as admits of the fulhl- 
inent must be excepted from the vow ; and 
lence, if the swearer make any delay, he 
^8 forsworn, because such acts as are here 
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mentioned are capable of continuance, as a 
man may, with propriety, say, “ I rode a 
wlioli day," or “1 wore such a robe for a 
day contrary to the act of entrance : as a 
man could not say, “I entered for a day 
and the J)Os^ibility of continuance in such 
a('ts beiu^? thus proved, it follows that the 
eliect of th(‘ conimeneement and the_ con- 
tinuance is one and the same ; — but if the 
swearer shoijd here purely intend the com- 
mencement of the act, and sav that his 
desifjn was to vow that “ he would not ride | 
again” (for instance), his declaration is to’ 
be credited, as his words admit of that con- 
&tructi(m. 

l^a man make a vow, saying, “ I will not 
reside in this house,” and lu' sliould himself 
leave the house, his family and effects still 
remaining in it, although he may have no 
int('ntion of returning to reside there, y(‘t 
he is forsworn, because he is still supposi'd 
to be an inhabitant of that house, from the 
cirmimstance of his faniilv and effects con- 
tinuing tlu'rein ; as merchants, ‘who reside 
in the Bazaars [that is, have sho])s_ there], 
say, notwithstanding, ” tlu'y reside in such 
a street," meaning the I'esidciice of their 
families. 

.1 rofr affftiffst rvsidhig in a t'lftj ts 7iot 
hi’oliCn hi/ t]i(‘ nnn‘rs ftunili/ (‘o/ittfiifing 
t/ii‘r(‘.- If a man mah(' a vow, saying, ‘‘ 1 
will not reside in this city,” and he go forth 
from it, resolving not to return thitlier, 
although his family should still continue to 
reside tlno’c', yi t he is not forsworn, and his 
observanc(' of the vow does not depend upon 
his carrying his family and effects out of 
that city, according to what is recorded from 
Ahoo Yoosaf, because (contrary to* the pre- 
ceding case) ho is then no longer considered 
as an inhabitant thereof in the customary 
accep^tion and a village is (in the Ba- 
Vay(>r*vSahei‘h) declared to be the same as 
a ('ity, with respect to this rule.— llancefa 
observes, upon tlie preceding ease, that the 
remov al of the whole of the effects from the 
liouse is necessary, insomuch that if even 
a single nail of the vower's pro])erty be left 
tluTein, he is foisworn,-- -because, as his 
ri'sidt'iice in that house was undiTStood from 
the whole of his effects being there, so will 
it still be undiTstood whilst any part of them 
remains therein. — Ahoo Yoosaf alleges that 
the removal of a ])rincipal part of tliem is 
sufficient, btjcausc the removal of the whole is 
sometimes impracticable. Mohammed says 
that the removal of such quantity only is 
necessary, as might be sufficient for house- 
keeping, because any thing beyond that is 
not of a residentiary nature ; and the learned 
have agreed that this is the most laudable 
distinction. — It is here requisite that the 
8W(‘arer reniuve to another house, wdthout 
delay, in order that he may observe his vow; 
for if he should not remov^e into another 
house, but into the street or a mofque, the 
learned in the law say that he does not fulfil 
his vow ; the reason of which is that if a 
person were to remove out of a city with his’ 


family, so long as he does not fix upon 
another place of abode, his first residence 
remains with respect to prayer ; • vyhcnce, 
if he return to his former abode, he is still 
accounted an inhabitant ; and the same holds 
good in the present case. 


CHAPTER Y. 

OF VOWS KKSPErTINO VARIOXTS ACTIONS ; 

SUCH AS COMINH, GOINO, EIDING, AND 

SO 

uin (>r(isio}i. of a row is a violation of it . — 
If a man swear that he wdll not go out of 
the mosmie, and afterwards desire another 
to carry him forth from it, and the other do 
so, he is forsworn, bi'causc^ an act performed 
by tlie dirtuition or any person is attributed 
to the director, and it is lu're, therefore, the 
same as if ho had moimtc'd a beast, aud rode 
out upon it : but if another p(U’Son were to 
carry him out of tlu^ mosque by compulsion, 
he is not forsworn, because the act of a 
pcTson compelling cannot be attributed to 
the person who is forcibly compelh'd, as he 
gave no direction in it. — If, moreover, a 
person should carry out the swearer with bis 
will, but without bis direction, be is not 
forsworn (according to the Rawayet Saheeffi), 
Ixicause bis removal cannot here be estab- 
lished, as it can only be so by the circum- 
stance of bis directing or desiring it, and not 
by his will alone ; and bis desire or direction 
do not appear. 

I F a man swear that he will not go forth 
[from his house] excc'pt to a funeral, and he 
afterwards go to atttmd the fuiK'ral, and some 
other business should then occur to him, and 
lie g-o upon that business, he is not forsworn, 
because the act of going to the funeral was 
excerpted from his vow, and Ids motions after 
that are not forthgoings, as by going forth is 
understood removing from the inside of a 
house to the outside. 

]p a man swear, saying, “I wdll not go 
forth towards Mt'cca,” and he afterwards go 
forth with a design of going to Mecca, and 
return, he is forsworn; bicause his going 
forthwith a design of going to Mecca (which 
is the condition) is here found, since, by 
going forth is understood removal from the 
inside of the house to without, which has 
here occurred. But if he should have sworn, 
saying, “ T will not come to Mecca,” and 
he afterwards go towards Mecca, and return, 
he is not forsworn, nor until such time as he 
actually enters Mecca, hi'Cause coming im- 
plies arriving, and that has not taken place. 
If % man swear also, ‘ ‘ that he will not go 


• That is, he is supposed to be included in ' 
the public prayers offered up iji the mosques 
for the welfare of that city and its inhabi- 
tants. ^ 
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towards Mecca/’ some lawyers say that the 
case will he the same as this last recited, 
whilst others assert that it corresponds with 
the prec(■di^^? case ; this last, however, is the 
more approved doctrine, because ^oing- im- 
plies removal, and arrival is not necessary to 
constitute r(‘mo\al. 

An undetermined row of ^lerfomn mice Is 
not viohited nniU the death of the rower . — If 
a man rnalcc; a vow that “ he will go to 
Mecca,” and lu; should not go to Mecca during 
liis life, he is forsworn : but he will not he 
accounted forsworn until alter his death, 
because whilst life remains there is a hope of 
his fulfilling his vow. 

Vows made with a view of )irere7it Ion . — If 
a man make a vow, saying to his wife, “ if 
you go out unless by my permission, you are 
divorced,” and he should alterwards once 
grant such p(*rmissiou, and the woman go 
out accordingly, and slu^ should again go 
out without her husband's xrermission, tlu' 
consequence of his vow is incurred (Unit is 
the woman becomi'-s divorced), b(“cau'se ])er- 
niission is requisite each time that sluf g()(‘s 
out, as be exc(']>ted from his vow the act of 
her going out with his ])ermission, and any 
other act of going out beyond that is includt'd 
in the inhibition, wherefor*' the consequence 
is induced by her going forth without liis 
per oission.~-If the vowaT explain, saying, 
“ 1 intended one piuanissiou only/’ hisdecila- 
ration is to he credited in a religious view, 
but not in point of law, b('(aiuse, althougb 
liis words, as above, are cajiablo of this 
c'onstruetion, yid it is contrary to their ap- 
parmit tendeiuiy. 

Case of a row expressed genernti//, hat 
rest)’ let ed, In Its seftse^ to some paydlenlar 
oeeaslon.~Ah^ a woman bo desirous of going 
out, and lier husband say, “if you go out, 
you are divorced,” and slie thereupon sit 
down, and afterwards go out, the conse- 
quence is not induced, —that is, divorce do(\s 
not take place : — and so also, if a ma;< be 
desirous of beating bis slave, and another 
vow, “if you beat him, such an one my 
slave is fria*,’’ and the man, desisting only 
for a momentary s])a(a‘, beat bis slave, tb(* 
slave of the otlier jierson does not become 
free. The reason of this is that the design 
of the speaker in what he vows is to prevent 
that going forth of the woman, or that which 
(according to what then appears) the woman 
or the maftter is intent upon doing, and of 
course the vow is restricted to that beating, 
or that going forth, as the foundation of the 
vow rests upon what appears at the particular 
crisis. — This species ol vow is termed Yameen 
Fowl’, or a sudden vow : and Haneefa is the 
first who makes any mention of this kind of 
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of two species, one general (as wdiere a tv an 
says, “1 wall not do so”) —and the other 
restricted (as w^liere a man says, “ I wall not 
^ do so this day”)-- but Han^cfa deduced from 
these a thirdj.sayinir, “ the third sort is that 
which is general with respect to the words, 
but restricted wift respect to the sense." ^ 


If a man invite another to sit down tind 
eat breakfast with him, and the other make 
a vow, saying, “if I eat breakfast my slave 
is I’ree,'’ and he should then proceed to his 
own house, and there eat his breakfast, he 
does not incur the penalty of his vow, because 
what he said, as being an answ^er, relates 
solely to the s])eech of the other person, and 
is therefore construed as regarding that 
breakfast to which the other had invited 
him. But if the person thus invited were 
to answer, “if I eat breakfast this day my 
slave is free,” — upon his breakfasting either 
there or else 'where at any time daring that 
day the penalty is incurred, because here he 
has snperadiled to his reply the expree','.on 
“ this day," and lienee what lie has said is 
rendered a scpaiate sentence and not a reply. 

If a man swear that he wall not ride upon 
the beast of any other person, and he should 
al/erwards ride u{)on a horse, the property 
of one of his slaves, wdio is a Mazoon, he is 
not forsworn (accordingto Haneefa), whether 
such Mazoo/i be involved in debt or not.* — 
If the Mazoon, ho\v('ver, should bo very 
much involved in debt, the vower is^ for- 
sworn, although h(' should not intend it, as 
the master, in such ease, is not lu'ld (by 
Ilam'ofa) to he possessed of any ])ro])erty in 
the animal. If, on the contrary, the debts 
of the Mazoon he of trilling consequence 
only, or if lie should not hi; in debt at all, 
the master is not iorsworn, wdierc he does 
not inti'nd it, because in either case, ho 
IS himself the virtual proprietor of the 
animal : — hut the* animal is held to belong 
to the Mazoon, both in the eye of the law, 
and also by common usage*, and hence con- 
ce'rniiig his be-lemging to tlie master there is 
no doul)t ; wlierelore' his iutemlion in the act 
is requisite. Aboo Yoosaf says that he is 
ne)t forsworn in any of those eases, unless 
he so inte'iitiomdly, because whethrr the 
animal he the' ])rope'rty of the master or not 
is dubious. Mohamiiu'd, on the other hand, 
says that he is forsworn, although he be so 
unintentionally, since* the anirijal is his pro- 
lierty, as the two disciples hola that debt is 
m no respect repugnant to a slave being the 
property of his master. 


CHAPTER Yl. 

OF TOWS WITH EESPECT TO EATING OE 
DEINKING. 

Vows with respect to eating dates. — If a 
person swear that “he will not eat of such 
a date-tree,” his vow relates to the fruit of 
that tree only, because he has referred his 

* Because all the effects of his slave are 
virtually his own property, provided the 
^slavedje not involved in debt. 
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vowJ;o a thing which is not eatable, namely, 
the tree ; wherefore his vow is metapho- 
rically taken to regard the article which is 
the pfoduct of the tree, namely, the dates ; 
and the subject admits the metaphor, as the 
date-tree is the cause of tliat article existing. 
But it is a condition that the dates do not 
undcTgo any change by a new ope ration ; for 
if he were to drink a Nal)beiza (or infusion) 
prepared from these dales, or juice expressed 
from them, ^^t he would not be fovsworn. 

f'otr of ahsfinrnco from (nn/fhi)i(i is not 
hrolxfoi by eutnuj tlud tinny irben it has ac- 
qtdrcd a new (Iraonption . — Ir a man swear 
that “ lie will not eat of ttiose Boosrs” (half- 
ripi^ates), and should afterwards eat of 
them when tlii'y have bi'coine riiie, he is not 
for^wo^ll ; and so also, if he should swear 
that “ he wdll not eat of those Kitbs” (ripe 
dates), “nor drink of tliis milk,” and he 
afteiwvards ('at of tlu'si^ mixed toirf'tber, altcv 
tlu' Ititbs shall ha\e Ix'conu' mellow and the 
milk coagulated ; beeaus(' tlu' des(*ription of 
half-ripe or of rif)e is the motive for tin* 
vow% and those (h'scriptions are no longi'r 
ap])li(‘.able , and in tlie sanu' manm'r, llu‘ 
milk being in the stat(' of milk is tlu' motive 
of tlu' VOW', wht'refoi'e tlu' vow is takc'ii re^ 
spf'cting it in that state; milk, moreover, is 
rankt'd among (‘atabh's, wdien'fore by milk 
is not understood any tiling wdiich may bo 
])roduced Irom it. It is otherw ise wlu'ri' a 
man vows tliat “lie will not eonversi' with 
such ar intant," or “with suck a youth, 
and he coiui'ises with tins infant after he 
becomes a man, or wdth the youth after lie 
has becomi' agi'tl, for hc're he is forsworn ; 
lief'ause refraining from converse with a 
i\Inssulman is torbiddeii by the law, wdu'ther 
smh lllussulman be an infant or a youth; 
heiiei' tiio d( s(*riptions of infancy or adol- 
esce nee are not rigardi'd, in the eye of tlui 
]a\i', a^motives of tlie vow; conseipiently 
tile VOW' is undt rstood to respect such a per- 
S(m; and tiu' \'o\\er is accordingly forsw'orn 
if he coiivers(' with that person after he 
arrives at years of maturity. 

Or (i(‘)ionnn8f ion. — If a pc-rson sw'car that 
“ he wall not eat of sucli a kid,” and lie 
should eat thereof after the said kid shall 
have become a goat, he is forsworn, la'cansc 
the description of kid, in such an animal, is 
md the motive of tin; vow', sinci^ a ptr on 
who avoids eating the flesh of kids, still 
more avoids eating the flesh of goals. 

If a man make a vow that “ he wdll not 
eat Boosrs (unripe dates), and should after- 
wards eat Kitbs (ripe dates), ho will not be 
forsworn, because Kitbs are not Boosrs. 

If a person make a vow that “ he will not 
eat Kitbs or Boosrs,” and he should after- 
wards eat Mozeiinibs (dates which are begin- 
ning to ripen), he is forswmrn, according to 
Haueota. The twm disciph'S say that he is 
not forbworn by eating Boosr- Mozennibs, in 
a case where he may have sworn no| to eat 
Kibts ; neither does he violate his vow' by 
eating Kitb-Mozennibs, in a case where he 
Jhas made a vow against eating Boosrs; •be- 


cause Ritb-Mozennibs are termed Kitbs, and 
Boosr-Mozennibs are termed Boosrs. Thus 
it is the same as if a man were to make a 
vow with respect to buying that is, if a 
man were to swear that he will not this day 
buy Kitbs (or ripe dates), and he should 
afterwards on that same day purchase 
]\[ozennibs (or half-ripo dates), he is not 
forsworn ; and so in this case likewise. The 
argument of llaneefa on this point is that 
Kitb-Mozennibs are such as rather incline 
to Boosrs, and Boosr-Mozennibs are the re- 
verse— (that is, such as rather approach to 
Kitbsl, w'ht'rcfore eating either of those is 
eating Boom's or Kitbs, and the vow regards 
one or other of them : — contrary to the case 
)f buying, as the buying relates to every 
species, w'heri'foiv the interior species is a 
depi'iidaiit ot the superior. 

If a man vow that “be will not buy any 
ripe dah'H,” and be sbouhl afterwards pur- 
chase a cluster of unripe daU's, among wTiicli 
tlu're may ('haneo to be some ripe;, hi' is not 
forsw'orn ; Ix'i'aiise tbi* purchase relates to 
the w'ttole, nml the smaller i]uantity is a 
(h'pendaut of tlu^ greater ; but, if the vow 
w'ere nuuh' wdth respi'ct to I'ating, he is for- 
sworn, liecause the eating of thi'in relates to 
from time to time, wheri'fore the yow^ regards 
every one of tlu m. Tliis case is therefore 
the same as if a man w'ero to vow that he 
would not purchase any barhiy, and he should 
afti'T'wards buy wheat, liaving among it some 
grains of barlej , in which case ho is not for- 
sworn ; but if he sliould vow that ho would 
not (‘at any barh\v, and ho should afterwards 
eat wTu'at, among which are some grains of 
baih'y, he is forsworn, for the reason here 
stall'll . 

If a man vow that “ he will not eat flesh, 
and lie siionhl afterwards eat the flesh of 
iish, lie is not forsworn, on a favourable con- 
struction of the law. Analogy would sug- 
gest that ho is forsworn, because the meat 
of lisk is termed Hesli, and so it is denomi- 
nat< d in the Koran ; hut the reason for the 
more tavourable construction ot the law is 
that the meat of fish is only termed tlesh 
metaphorically, as flesh is produced from 
blood, and tiicre is no blood in fish, on 
account of their inhabiting the water. If 
the vower, on the contrary, were to eat of 
the flesh of a hog or a man, he would he 
forsworn, because that is actually flesh, 
although the use of it be forbidden, and a 
vow is sometimes made with respect to for- 
bidden things; and in like manner he is 
forsworn if he were to eat of the liver or 
the paunch of any animal, because that is 
in reality flesh, as being produced from 
blood, and is, moreover, used in the same 
manner as flesh. Some say that, in our 
tiincf, the vower is not forsworn by eating 
of liver or paunch, as these articles are not 
among ns accounted flesli. 

If a pi'rson svyear that “he will not eat or 
buy fat” (that is tallow), he is not forsworn 
by eating or purchasing fat, unless it be the 
or tallow of the belly. # The two dis- 
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ciples allege that the swearer would violate should eat walnut or almond bread in Iijak * 
his vow by purchasing or eating the fat of he is not forsworn; because such bread is 
the back, because the peculiar quality of not common m that region ; whereas, if he 
tallow, which is melting in the lire, exists were to eat such bread m Tabristant, 6r any 
in this snecics -is well as in that of the other place where it is the usual diet, he 
belly tFio argumel of Haneefa is that would violate his vow 

the fat of the hack is in reality llesh» as If a person swear that “ he will not eat 

heiriLr produced from blood ; and it is, more- bhawa (or stew), then the oath relates to 
over used as flesh, and thence the flesh the tlesh of the stew, and not to the vege- 
derives its vnlue and goodness; for which tables or eggs that may be mixed with it ; 
reason a person eating it would violate his because the term Shawa mean^s the meat of 
vow where he had sworn not to eat flesh, the stew, and is therefore to be construed in 
and ’is not forsworn by selling the fat of the its literal meaning, unless where the swearer 
buck wlu'iv he had sworn that “ he would may have intended by the word Shawa to 
not sell fat.” Some allege that this diffe- express and include the above-mentioned 
rence subsists only where the vower has articles also, when the abstinence ougb^t to 
sworn couceruing fat, but not where he has be conformable to the intention, 

sworn concerning tallow, as that is never If a person swear that “he will not eat 

used in the way of flesh. Tabbeekh ” (or boiled meat), his vow re- 

1f a man make avow that “he will neitlier spects boiled fiesh.J This proceeds upon a 
eat nor buy flesh or fat,” and he should favourable construction of the law, aecord- 
afterwards either eat or purehase the fat ing to general usage ; and the ground of it is, 
tail of a slu'ep, yi't he is not forsworn, lie- that the unrestricted sense of Tahbeekh can- 
causc this part is altogether distinct from not be adpiitted on account that this would 
both fh^sh and fat, as not being used t'or the ])r('clude the vower from the use both of 
same purpose as either of them. food and of medicine, which is not his 

If a man swear that “he will not eat of design. The term Tahbeekh, therefore, is 
this wheat,” he does not violate his vow, here construed to mean the particular 
unh'ss he chew it; and if he should eat thing usually understood by it (namely, 
bread made ofthewlu'at, he is not forsworn, flesh cooked in water), unless where the 
according to llem'efa.— I'hc two disci])les intmition of the vower may have extended 
maintain that by eating the said bread he is farther, as if he were to declare that he 
forsworn, since by the terms of the vow is meant therehv every species of boiled pro- 
also uaderstood wheaten bread, according to visions,— for here this declaration is to be 
common usage'.- Tlie argument of Haneefa credited, since this is a violence to himself, 
is that, tli(i eating of wheat is a thing actu- and a man is empowered to inllict penalties 
ally practised, as men eat wheat boiled and u])oii himself. If, moreover, in this case, 
dressi'd in other modes, and the liti'ral tin* vow'er were to sup of the broth of flesh- 
aiieeption must (according to its teiu'ts) meat he is forsworn, Ix cause it partakes of 
always ho preferred to the metaphorical, tlie quality of flesh, and broth is also termed 
although that 1)(‘ sanctioned bv custom.- If Tahbeekh, wherefore ho would ho forsworn, 
tlu' swaarer sliould clu'W tli(‘ wheat, the two “ as having eatmi Tahbeekh.” 

disciples coincide in opinion with our doctors, 1 k a per.son vow^ that “ hi' will not/pit rmy 

that he is forsworn ; and this is approved, Itas [head], by this is to be understood the 
since tlu' eating of the w’heat comprehends head of an animal, as usually prej)aro(l for 
the clu'wiug of it, in the common form of cookery, and exposed to sale.— It is wTitten 
Metonymy, as where a man vow^s that he in the Jama Sagheer, that if a person swa^ar 
will not set his foot in tlu' house of such a that he will not eat Kas, h^ this is under- 
person, and afterwards enters that house, in stood the heads of cows, bullocks, and goats, 
whiidi ease h(‘ is forsworn, whether he rides according to Haiieela ; hut that the two 
into the house, or goes iu on foot. disciples hold it restricted to the heads of 

If a man make a vow, saving, ” 1 wull not goats.— This diversity of opinion, however, 
eat of this flour,” and ht' should afterwaids arises solely from the difference of times; 
eat bread made thereof, he is forswmrn : he- for in the time' of Haneefa the word Has was 
cause flour is not eaten in its simple state, used to express the heads of both kinds ; but 
and hence it is construed to mean such in the time of the two disciples, heads of 

articles of food as are prepared from it. — If, — 

on the contrary, he were to eat the actual ^ -n • . x 

dour, he is not forsworn ; and this is ap- ♦ A division of 1 ersia : the ancient 

proved ; because here it is certain that the Chaldea. -n • • j. 

words were intendt d in their metonymical t A province in upper 1 ersia : the ancient 
sense, and with that sense the eating ol Hyrcania. m j 

ffour in its simide state does not accord.^ + labbeekh literally^ means boiled ; in 

If a person swear that “he will not eat common usage it signihes boiled desh ; hut 
bread,’' by this is to he understood, such according to its literal meping, the term 
bread as is commonly eaten in that place ; might equally applied to any other 

and this ist in general, either vvheaten or food. — This whole case turns upon the 
barley bread, one or other of which is almost express and generally accepted meaning of 
nniyorsally ur d. If, also, the swearer the'word. 
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go^s only ; and in our times, decrees are 
issued according to whatever may be cus- 
tomary in conformity with general usage, as 
is mintioned in the abridgment of Kadooree. 

If a person vow that “ he will not eat 
Fakiha,"* and he should afterwards eat of 
oranges, citrous, dates, pomegranates, or 
cucumbers, he is '^^ot forsworn ; but if he 
should eat apples, melons, or apricots, he 
violates his vow.— This is according to 
Haneefa. — fhe two disci])les say that he is 
also forsworn if he eat oranges, dates, or 
citrons. In short, Fakiha is a term used to 
express things introduced as a delicacy be- 
fore or aft(^r meals (that is, such things as 
ar^ndulged in as a delicacy over and above 
the common food) ; and it is the same 
whether the fruit of which it is composed 
be dried, or in the natural state, provided it 
be thus indulged in, in both ways (for the 
vower would not be forsworn by ('ating 
dried melons, which it is not common to use 
as a superduous delicacy), and this is tlie 
ca^'C with apples, melons, ai^l aprie(>ts, 
wherefore he would be lorsworu by eating 
tlumi ; but it is not the ease Avith cucumbers 
and citrons, as these are consideiaal merely 
as Acgetubles in buying and selling, and also 
in eating; — in buying and selling, as they 
arc sold by gre('n-selb*rs ; — and in eating, as 
tlu'y are, at tlu; time of nunls, set along Avitli 
other vegetables ; A\lier('fore the vower is not 
forsAvorn by eating cue umbers or citrons. 
Witli^ respect, however, to oranges, dates, 
and citrons, there is a ditler('Uco of o])inion, 
as above montiont'd for the two disciples 
maintain that by eating of those tlie vow(‘r 
is forsworn, as tlie deseription of Fakiha is 
aiiplieable to them, since they arc the most 
rare of all delicacies, and a higher treat than 
any other : but lie is not forsworn, according 
to llaneefa, beiiause oraiines and dates are 
e^ten'^ iis food, and Tinui (sit citrons also as 
a medicine; AvluTcfore the description of 
Fhkilia is ineomjdcte, since they are used 
for the support of hie ; and hence it is that 
Avhen dried they are used in cookery. 

If a perso^ vow that “ he Avill not eat 
Idam,” by this is to be understood anything 
which is usually eaten in bread; tlius 
Kabobs are not considered as Idam, Avhereas 
salt is supposed to come under the denomi- 
nation. — This is according to Haneefa and 
Ahoo Yoosaf: but Imam Mohammed says 
that whatever is most commonly eaten along 
with bread is to be regarded as Idam (and 
there is also an opinion recorded from Aboo 
Yoosaf to this effect), because Idam is 
derived from Mowademit, or congeniality, 
and such articles are usually eaten with 
bread as are agreeable and congenial thereto, 
such as simple flesh, fowls, and so forth. — 


* I’akiba is said, in the lexicons, to mean 
fruit; it in reality means any sifierfluous 
delicacy which does not come under the 
denomination of food, and this generally 
consists of fruit. • 


The argument of Haneefa herein is that 
Idam implies that which is eaten as a de- 
pendant, and dependancy is actually found 
in a case of admixture where it stands in 
the place of bread ; and it virtually exists 
where the article used is of such a nature as 
never to be eaten alone. With respect to what 
Aboo Yoosaf alleges of Idam being derived 
from MoAvademir, or congemiality, it may be 
replied that such congeniality ia completely 
found in admixture : — and vinegar, or other 
similar fluids, are never eaten alone, but 
mixed with bread or other food ; and salt, 
also, is not usually eateu alone ; and it, 
moreover, is liable to melt; wherefore it is 
a dependant (contrary to the case of flesh, 
and otlu*r (‘orresponding substances, which 
are frecpiently eaten alone); — and hence, by 
eating these, the voAver is not forsworn, 
unless Avhere he intimds such articles in his 
vow, tor this is a violence to himself, and a 
man is eni]X)wered to inllict penalties upon 
lumsdt’. it is to hi‘ observed that oranges 
and dates are not considered as Idam : this 
is approved. 

If a p('rson make a vow that “ he will not 
at (Hiadd’’ [dinner], by this is understood 
eating at any time from daybreak till noon ; 
as l)y Asha [supper], is understood what 
is eatx'ii between meridian prayer and 
midnight, because any time after the sun^s 
ieedination from the meridian is the time of 
A-sha. Some assert that this was the distinc- 
tion among the ancii nts ; hut that with the 
rnod('rns tlu; time of Asha is from afternoon 
pi-ayer ; and'tho morning meal is that which 
may be eaten belwei'ii midnight and day- 
break, because the morning is from midijignt 
until daybreak. — It is to be observed tnat 
wluTC a person makes a vow against eating 
dinner or sut)ptr, a full and entire meal is 
to be understood of either, such as is custo- 
mary : tliis will, of course, be regulated by 
the usual quantity of those meals in diflereut 
countries nvspcctivoly ; but, to violate the 
vow, more than half the usual quantity must 
be eaten. 

If a man make avow, saying, “ if I clothe 
myself, or eat, or drink, my slave is free,” 
and he should explain his intention, in the 
flrst of these articles, to regard a ppticular 
kind of clotli only, his declaration is not to 
be credited cither with respect to a decree of 
the Xazee, or in a religious view (and the 
same is to be observed with respect to the 
two other articles of eating and drinking); 
because intention is not approved unless it 
be expressed, and the cloth, or so forth, are 
not mentioned in the vow.— If a man, also, 
were to make a vow, saying, ” if I put on a 
robe,” or “eat food," or “drink wine, — ^my 
slave is free,” and he afterwards say that 
hetioeant this robe and not that robe, or so 
forth, his declaration is not to he credited in 
point of law ; but it is credited in a religious 
view, because the words robe, food, and wine, • 
are here mentioned ; but yet |n intention of 
discrimination with respect to them contra- 
dicts appearances, wherefojje his declaration 
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is not to be credited as far as regards a decree 
of the Kazee/ 

Vows respecting drinking out of a fountain 
or vessel .— a person were to make a vow 
that “ he would not drink out of such a 
fountain,’' and afterwards lift water out of 
the fountain in a cup, and drink, he is not 
forsworn, — nor unless he lift it with his 
mouth [that is, drink it without a vessel], 
in which case he would be forsworn. — The 
two disciples say he is forsworn if he drink 
it out of a cup, as this is the usual mode of 
drinking. Haneefa’s arguments are deduced 
from the Arabic. 

If a man make a vow, saying, “ I will not 
drink of the Avatcr of such a fountain,” and 
afterwards drink tlie water of the fountain 
out of a vessel, he is forsworn, because the 
water of the fountain, after being taken up 
and drank, is still referred to the fountain, 
which is the condition , he is th(Tcfore for- 
sworn as much as if ho wore to drink water 
out of a stream which runs from the foun- 
tain. 

If a man make a vow, saying, “ if I do not 
drink, this day, of the water which is in this 
vessel, my wife is divorced,” and it should so 
happen that there is no water in it, he is not 
forsworn ; and so also (according to ITaneefa 
and Mohammed) if ther(i be water in the 
vessel, and it should chaiujo to be s|)illed 
befo e the night of that day, Aboo Yoosaf 
says that he is forsworn, in ('itluT case, 
upon the close of that day ; — and the same 
dificrence of opinion subsists whcT(‘ a man 
makes a vow to (iod (that is, where he says, 
“ by God I will drink of the watm* whi(di is 
in this cup this day) ; for it is a rule with 
Aboo Yoosaf that the possibility offullill- 
ing the vow is not a condition, either of the 
obligation of the vow% or of its continuance; 
— whereas, according to llaneefa and 
Mohammed, the possibility of fulfilment is a 
condition of the obligation of the vow, and 
also of its continuance, because a voy*r is 
taken with a view to its aceonqdisbment, 
and it is therefore requisite that the accom- 
plishment bo possible and conceivable, so as 
to be obligatory, — The argument of Aboo 
Yoosaf is, tliat although the accomplishment 
of the vow be impossible, j^et its substitute 
(namely, expiation) is possible, wdierefore 
such a vow may be lawfully taken, inasmuch 
as it is the occasion of expiation: but to this 
we reply that it is requisite that the original 
act be practicable, so as to render the taking 


* That is, if a man, having made such a 
vow, were afterwards to perform any of the 
acts therein specified, pleading that he made 
his vow under a restrictive intention, and 
that the articles he has eaten or drank, or the 
robe he has put on, were meant as exceptions 
therefrom, the possibility of the truth of this 
c declaration is to be admitted ; but yet the 
Kazee (who can judge only from appear- 
ances) must decree the emancipation of the 
slave. 
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of the vow valid, sinc^ if the original aej be 
practicable, how can tWe vow be taken so as 
to give occasion for a substitute ? — and hence 
it is that a Yameen Ghamoos (or false*oath 
made respecting a thing already past) can- 
not be taken in such a manner as to occasion 
expiation. — If, moreover, in the case now 
under consideration, the words this day ” 
should not have been mentioned, but the 
vow be general, as if the man had said, “ if I 
drink not of the water in this ve sel, my wife 
is divorced,” and there should happen to be 
no water in the vessel, he is not forsworn, 
accorfling to Haneefa and Mohammed : hut 
with Aboo Y'oosaf he is forsworn, upon the 
instant. — Tint if there be water in the cup at 
the time of speaking, and it he spilled beiore 
night, th(? vower is forsworn, according to all 
our doctors. — Aboo Y^oosaf makes a distinc- 
tion between an unrc^sti icted and a restricted 
case ; for he says that, in the ri‘strict('d case, 
th<' vov'er is forsworn after the day is closed ; 
l)ut, in the imr(‘stri(‘t(‘d case, he is forsworn the 
instant he ceases from speaking ; the reason 
of which distinction is that, as the specifi- 
cation of a tiim; is made for the purpose of 
extention, the act does not become absolutely 
incumbent until the last instant of the time ; 
and hence tin' vower is not forsworn until 
then ; but in the unrestricted case, the fulfil- 
nnmt is incumbent on tlui instant the person 
ceasc's from speaking, which, being impos- 
sible, tbe vower is forsworn on the instant. 
— Hanei'fa and Imam Mohammed also make 
a di^tinetion betwi'on tin' restricted and the 
nnieslricled casi' ; i‘or they siiy that where 
tbe vow is gtan'i’id, and tlier(' is water in the 
yess(d, and itha])pens to be spilled, the vower 
is forswoi'n ; but not wln-rt* the vow is re- 
sti'icted; the reason of which distinction is 
that., in tin' unrest ih'ted ease, the fulfilment 
is incumbent on the instant the person eeast's 
from speaking ; and the lufilmi'iit^theiiig 
defeated, by tbe thing no longi'r remaining, 
ix'specting whi(di the vow was taken, the 
vower is forsworn, because the thing A'owed 
is in this ease defeated subsequently to the 
time when fulfilment was incuAibent; in the 
same manner as if the vowei* should happen 
to die, and the water remain in the cup, in 
which casi' he would be forsworn : — but, 
where the vow is restricted, the accomplish- 
ment is not absolutely incumbent, until the 
last instant of the time specifit'd ; hut the 
accomplishment is then impossible, because 
the water, which was the subject of it, no 
longer^ remains ; and where the accomplish- 
ment is no longer possible, it is not incum- 
bent ; wherefore the vow becomes null, as 
much as if there were no water whatever in 
the vessel. 

A I'oiv made respecting an absolute impos- 
sibility is held as violated upon the instant . — 
If a person make a vow, saying, “ I will, by 
some means or other, ascend to heaven,” or, 
‘‘ I will^^ some how, convert this stone into 
gold,” tMs constitutes a vow,* and the vower 

^A/iab. Yoonakido-al-Yameeno, the vow 
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is forthwith forsworn.— ZifFer says that this not speak to such an one without his per- 


does not constitute a vow, since asoeiidm^ to 
heaw, or turning stone into gold, are im- 
practicable, in the usual nature of things, 
and therefore are the same as things actually 
impossible. — The ara-ument of our doctors is, 
that the fiiltilmeiit is here actually prac- 
ticable, because it certainly is possible to 
ascend to heaven, as we know that the angels 
of Gop asc^|nd the skies : and in the same 
manner it is possil)le that a stone may be 
converted into gold by the Almighty exerting 
his powxT for that purpose : now the thing 
vow’ed being possible, the vow is contract ('d 
so far as to give occasion for exi)iation ; and 
tlif'^’owa r is fortliwith forsw’orn, bi'causi' of 
his inability, in the ordinary nature of things, 
to execute the thing which he has under- 
taken ; in the same manner as if a vowa-r 
were to die before the accom]>lisliment of his 
vow^ in wdiich case he wa)uld be forsworn, 
although it be possible that he may yet 
be restored to life : contrarj" to the case 
of the vessel of waater, becausi' tfu' drinking 
of the water undertaken to be drank is lud 
possible in either of those cases, and there- 
fore the vow is null. 


on AFTER Yli. 

OF VOWS WITH K7':srE0T TO SPEAKINfJ AND 
CONVERSINO. 

A vow against speaking to such a person 
is violated hy speaking to him within hearing 
distance^ although he he asleep . — Ip a ])erson 
make a vow, saying, “ 1 will not speak to 
such an one,” and he should afterwards 
speak to that i)erson wliih* asltH'p, from 
sdeh [^distance as may be w itliin his luaiiing, 
he is forsworn ; b(*cause he has s])okeii to 
that person, and the words liav(‘ rc'ached 
his ears; although, in consequence of being 
asleep, he iulw not have heard them, and it 
is therefore the same as it he had called to 
that yjcrson from a ])lace w ithin his hearing, 
and the person be not sensible of his address- 
ing him through inattention. In some pas- 
sages of the Mabsoot it is said that it 
is conditional to the violation of tloi vow 
that the person sleeping b(‘ awmked by the 
words spoken (and in this opinion our 
doctors coincid('): because, if he be not 
awakened, it is the same as if the speaker 
had called to him from a place so distant as 
not to be within hearing, in which case he 
would not be forsworn, and so here likewise. 

Case in which the violation of the vow de- 
pends upon the meaning <f the terms used in 
it . — If a man make a ^o^y that, “he will 

is contracted ; that is to say, is vahd in its 
effect, and binding upon the vower. The 
expression, as above, is preferred by the 
translator, as being more familiar \p an 
English reader. 


mission, and the person mentioned should 
permit him to speak accordingly, but the 
vow^er be not certified thereof until after he 
shall have spoken to him, he is forsworn; 
because the term Izn [permission] is derived 
1‘rom the word Azan, which signifies indica- 
tion ; or if it signifies a thing received by the 
ears, which can only be done by hearing, 
A boo Ahosaf says that ho is not forsworn, 
because Izn signifies licence, which is fuUy 
understood by tacit consent alone ; that is 
(like the w ill), it does not depend upon any- 
thing cls(' : for instance, if one were to swear 
that “ he would not speak to such a person 
without bis will,” and the person should 
wall his spt'aking to him, but the vower be 
not certitied tluTcof until after he has spoken, 
V('t he is not forsworn, because the will is 
fully established by tlu' person being merely 
willing, and does not dci)cnd upon anything 
else. Hut to this we reply that the will is 
merely an act of tlie mind, wdiereas Izn is 
not uM'i’C'ly so, for the reasons above stated. 

Caife of a voir against conversing with a 
p( rson for a speeified time. — If a person 
make a vowq saying, “ I will not speak to 
such an one for a month,” it is to be under- 
stood from the time of making such vow, 
b('causc if he were not to mention the words 
for a month, the vow would take place as a 
])erpetual relinquishment of converse with 
the yxTson mimtioiK'd ; the mention of a 
month, therefore;, is for the purpose of ex- 
eluding from the vow anything beyond one 
month, and hence that which is connected 
with the vow must be included in the vow, 
from the argument of tin; state in which it is 
pronouneiHl, as being a slate of anger, since 
th(‘ r(;ason for th(‘ oliservance of the vow is 
tlu; anger which occurs to the vower at that 
instant, for which reason converse with the 
person mentioiu‘d is prev(‘nt(‘d from that 
instj^nt. It would be otherwise if a man 
should say, “ by God I will fast for a month,” 
becausi;, if the words “for a month,” were 
not mentioned, yet the vow would not take 
pla(;e as inducirg a perpetual fast; the 
mention of a month, th(;refore, is merely for 
th(‘ pur])Ose of restricting the fast to a month; 
and as tie; month is ind('finite, and not speci- 
fied, the specification of it is left to the vower. 

llepetition of prayer^ c^t., at the stated 
seasons, does not violate a vow of silence . — 
If a man make a vow that “ho will not 
speak,” and he afterwards read the Koran 
at the stated periods of d(;votion, he is not 
forsworn ; but if he should, at any other 
time, read the Koran, he is forsworn. The 
same rule also holds with respect to the 
Tasbeeh,* Tahleol,t and Takbeer — ^that is 

*\^alling upon the name of God in prayer 
by saying, “ Beesm Allah ! in the name of 
God.” 

t Repeating the Kalma, or C|jBed, theee 
IS NO God dut God, &c.” 

I t Magnifying God (in prayer) by saying, 
r‘ Allahoo Akbeeo ! ” [God is the greatest]. 

ll “ 
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to say, if he repeat any of these at the 
stated time of prayer, he is not forsworn ; 
but if he should repeat them at any other 
time, he violates his vow. This proceeds 
upon a favourable construction. — Analogy 
■would suggest that tlic vower is forsworn 
in either case (and such is the opinion of 
Shafei), because reading the Koran, or re- 
peating the Tasbeeh, and so forth, are all 
actual exertions of the speaking faculty. — 
The argument of our doctors is that prayer 
does not come under the description of 
speech, either generally, or in the eoustruc- 
tion of the l{tw, the prophet having said, 
“these prayers which I teach are not capa- 
ble of oeing construed as containing any 
of the words of men.” — Some have said 
that in our days the vower would not he 
forsworn, even at any other time than the 
stated periods of prayer, because the person 
■who repeats those things is not said to he 
speaking, but reciting; and decrees pass 
accordingly. 

A vow made respectwg the day extends to 
the night a/so.-— If a man were to sa>^ “on 
the day [Yawni] upon which 1 sp('ak to such 
an one, his wife is divorced,”* this extends 
both to the day and the night, because the 
word day, where it comes in cont('xt with a 
thing whicli is not a matter of cuiitinuaiice, 
mea \s time generally ; and as speaking to 
a person is not a matter of conlinuanee, by 
the word day, is to be lii're understood lim(‘ 
in general. — lint if the swearer should 
declare tliat his intention in the vow was 
confined to the daytinu! in particular, his 
declaration must be credited wit h tlu‘ Kazee, 
because the term Yawm is used also in fliis 
sense. — It is recorded from A boo Yooj5af 
that his declaration is nut to b<‘ ('n'dited 
with the Kazee, as it is contradictory to 
general usuage. — But if the vower should, 
in the place of the word day, use the word 
night, by saying, “on the night [Luiy on 
which 1 converse ” (and so forth), by tins 
is to be understood night onlv, because the 
positive meaning of the term Lail is night, 
in the same manner as the positive meaning 
of the term Kiliar is day ; but no instance 
is known of Lail being used to express time 
generally. 

Case of a vow of inhibit ion restricted to a 

f articular occurrence. — If a person say, “if 
speak to Zeyd, unless a certain person 
come, his wife is divorced,” and he should 
afterwards converse with Zeyd, before the 
coming of the other person, he is forsworn, 
— hut, if after, he is not forsworn. — In the 
same manner, if the swearer were to express 
himself, “if I speak to Zeyd until such an 

* It is to be observed, in this and o^her 
similar modes of expression, that the vow 
is by no means efficient of divorce to the 
'‘woman mentioned in it, hut is considered, 
with respectj to her, as a vague and idle 
speech, and m itself void, inducing nothing 
more than an expiation on the part of , the 
person speaking. 


one shall have arrived,” or “unless by per- 
mission of such an one,” or “ until the per- 
mission of such an one,” — “ his wife is di- 
vorced,” and he should afterwards converse 
with Zeyd, before the arrival, or before per- 
mission obtained, of the other person, he is 
forsworn ; — but, if after, he is not forsworn ; 
because the arrival or permission is the ter- 
mination of the vow, which remains in force 
until the termination, hut discontinues upon 
that taking place ; and he cannot be for- 
sworn after the vow is completed. — In the 
ease here stated, if the person named should 
happen to die, the vow ceases : contrary to 
the opinion of Ahoo Yoosaf, for with him 
the vow does not drop, but the vowPT is 
forsworn if ever he should speak to Zeyd. — 
Tlu; argument of Haneei'a and Mohammed 
is that the thing proliibited by the tenor of 
the oath is conversation with Zeyd ; and 
tliis, by his death, being rendered impos- 
sible, the \ow drops of course: but with 
Ahoo Yoosaf the possibility is not a condi- 
tion, whence upon tlic death of Zeyd the 
vow becomes pc'rpetual. 

A row against conversing with a person 
described is (in relation to another ) not 
violated by conversing with that person after 
the description (with respect to the other) 
is done away. — If a man make a vow, say- 
ing, “ 1 will not speak to the slave of such 
a pers<m,” without intending any particular 
slave, — or, if he should express his vow, 
“1 will not sjieak to the wdfe,” or “the 
fric'ud of su(K a person,” and the person 
should sell bis slavt', or re])udiato his wife, 
or fall at enmity wdth hi^ fi’i^uid, and the 
vow'er alterwards converse with either of 
th ('S(‘, he is not forsw'orn, bc'cause his vow 
is taken as ngardiug a circumstance wdiioh 
has its existence in a matter relative to the 
person nauK'd, W'hellier that matter 
tion by right ot pro])erty, as in the case of 
tl»e slaye ; or relation by connexion, as in 
the case of the wib', or the friend ; and 
when that matter no longer remains, the 
vower cannot he forswTjrn. — «The compiler 
of this Avork observes that what is here said 
is taken from the Jama Sagheer ; and other 
autliorities agree with it, in respect to the 
relation by right of property : but in re- 
spect to the relation by conne xion the vower 
Avould he forsworn, according to Mohammed, 
because such relation is purely of an indi- 
cative nature, and is not to he taken in a 
restrictive sense, since the case admits the 
design of the vower to be a renunciation 
of conversation with those persons, as either 
of them is capable of being held an enemy, 
from injuries received, but not because of 
the relation in wKich they stand to the 
person named ; the continuance of that 
relation, therefore, is not a condition ; and 
hence the effect is connected Avith the iden- 
tical person of either, as in a case of pointed 
reference ; — that is, if a person say, “ I wTll 
not converse with this Iriend, or with this 
wife^ of such a person,” and he should cou- 
yerse with them after the falling out with 
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tlie friend, or the divorce of the wife, he is 
not forsworn ; and so here also. — The reason 
for^what is recited in the Jama Saghecr is 
that it is posrible that the desig-ii of the 
vower may be to quit convei’sin^: with those 
persons on account of the relation in which 
they stand to the person named (whence he 
has not mentioned thi'in with any pointed 
reference), and it is also p(»ssil)le that the 
df^sign nu^ he merely to quit conversiiio; 
with tliose persons; thus a doubt exists, 
whether the relation he the motive to the 
vow or not ; and such heiiig- tlie ease, the 
vower is not for;- worn by cornersin^ wuth 
any of those persons after the dissolution of 
relation in whieh they stood to the per- 
son named. — If, moreover, tlu' man should 
have made Ids vow' with respt'ct to a nerson 
particularly speeitied, by sayinp:, “I will 
not converse with this sla\e of such an 
oiu',’’ or “this W’ih',” or “ this friend” (and 
so forth), and lu' should conveTse with tliem 
after tlie shne shall have heaui sold, or the' 
wile di\orced, or the Iriend atfuimily, lu' is 
not ftu’sw’orn in tlu' case of th(‘ sla^(^ but lu 
W’oiild be so in the ease of theA\ile or tlu' 
friend. — This is tlu' doctrine of JIaneefa and 
A boo Yoosaf. — Yohammed says that he is 
forsworn in tlu' ease* of tlu' slave likewise'; 
and such also is the opinion of Ziller. Ami 
if a man wure te) make a vow% sayinp:, “1 
wdll not enter into this house of such an 
one,” or “ 1 will not ride upon this bi'ast of 
such an one,” and he should enti'rtlu' house', 
or ride iqion the beast, alter the owiu'r lias 
dis])osed of tliem, the same difference ol‘ 
opinion prevails amoii" the doe'tors as is 
above stated. — The arj^uinent of ^lohammed 
and Ziller is, that the nu ntion of the rela- 
tion of the slave to his owner is for the 
purpose of indication ; but jiointed reference 
is more ioreihle, in indication, than the re- 
•latioTi wdiieh a tliin/jf bears to aiiotlu'r, as 
that altog’i'tlier obviates doubt; wherelbre 
regard is liad to jiointed refereiici' alone, and 
the mention of tin- relation is nujiratory, in 
the same milliner as in the case oi' the wife 
or the frii'iid. — The argument of JIaneefa 
and Aboo Yoosaf is Unit the mnving cause 
of the vow^ in the case of the slave, the 
house, or the animal, is some property which 
is to be found in the person to wlmm th(>y 
have refereiici' ; bei'ause the house or the 
animal are inea])able of beinp;- of tliemselves 
held in enmity ; and so also the slave', as 
he does not stand in ^ a rank suflieiently 
respectable to admit his bein}^- an object of 
enmity ; wdicreiore thy (inittin^ from con- 
verse from those is on account ot a proyierly 
which is to be found in the proprietor of 
them ; and hence the vow is restricted to 
the continuance of the right of the owner: 
contrary to a ease of relation by conm'xion, 
such as the relation of tlu* wife or the friend ; 
as enmity and separation from them may be 
the design, for which reason the fticntion of 
the relation in which they stand to the person 
named is merely for the purpose of Judica- 
tion ; and it is evident that the moving can* 


of the vow, with respect to them, is some 
property which is to be found in themselves, 
and not in the person to whom they have 
reference ; because they are mentioned with 
a pointed reference : contrary to the case of 
the slave, the house, or the animal, as in 
tliose cases the thing mentioned is incapable 
of being of itself held in enmity, unless on 
account of some property to be found in tho 
person in reference to whom* it is mentioned, 
namely, the proprietor. 

If a man make a vow, saying, “ I will not 
speak to tho owner of this turban,” and this 
owmer of the turban should afterwards sell 
t, and the vower should thereafter converse 
wuth the said person, he is forsworn ; because 
hert' tho meiilion of the relation of the thing 
o the ]H'isoii is purely for tho purpose of 
ndicatioii, since men do not fall at variance 
wuth furhaus; and ht neo it is the same as if 
had speken with a pointed reference to 
he owiur of it, by saying, “ 1 will not speak 
to this owiU'r of a turban in w^hich case ho 
woujd he foi sw'oru ; and so here likewise. 

row (tyaind coitrersinfi with such a 
youth is violated by etuirersiug with him after 
>uauh(Kul- ^h' a ])ersuii make a vow, saying, 

“ 1 wull not converse wuth this youth,” and 
[le sliould afterwards converse with him 
when he has arrived at an advanced age, ho 
is lorsw'orn ; because the effect is connected 
with the person mentioned ; as a descriptive 
ex])n'ssion is not necessary to specify a per- 
son who is pn sent, and tho description of 
youth cannot be considered as the motive to 
10 vow. 

Section, 

Vo 7 rs respecting converse^ with a reference 
to time. — Ik a person make a vow, saying, 
“ 1 w ill not converse with such an one for 
a time” [Jlyne]— or “for a space of time” 
[Ziman], by these modes of expressing time 
is to he understood six months ; because 
Hfiie sometimes means a short space of time, 
arid sometimes forty years ; and it also is 
sometimes used to express a few months ; — 
and the s])ace of six months is a nudium 
hetwc'cii these extremes ; wherefore, by the 
term Jlyne is here to be understood six 
months. The iirinciyde upon which this 
proceeds is that a very small space of time 
cannot be designed tor tlio prevention of 
eon vei sat ion, as previ'ntion may apply to a 
little space of time, in common usage, where- 
fore in such a ease a vow is unnecessary for 
prevention ; and a very long space of time 
IS not designed for prevention, as that stands 
as a per])rtuity : mori'over, if he had omitted 
all mention of time, by not introducing the 
word Jlyne, his vow would be taken as 
nu aning to quit converse with the person 
nflmed for ever ; hut as he mentioned time, 
it appi'ars that his design is not perpetual ; 
since if it were so, he would have omitted tl^p 
vrord Jlyne, or have used the word Abid [for 
ever] ; and such being the c8se, it is ascer- 
tain! d that his intention in the word Hyne 
i^ six months and so^also of the word 
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as that is used in the same sense | 
with Hyne. — What is here advanced pro- 
ceeds upon a supposition that the vower had 
no particular intention : but if he should have 
intended to express any particular s])acc of ^ 
time, it is to be understood awording to his , 
intention, because tliatis the literal meaning ‘ 
of the words aforesaid.* 

If a person make a vow in the following 
terras, saying, “ I will not speak to such an 
one for days” [Ayani]— by the word Ayam 
is to be understood three days : but if he 
should us(' the i-estricting article, saying, 

I will not converse with .su(;h an one for ] 
the days” [Al-Ayain], by this is understood 
ten days, according to llaneefa, and a we(‘k 
according to the two disciples. If the vow(‘r, 
also, were to express himself, “Iwill not 
speak to such an one for months” [Shoo- 
hoor], by this is understood ten months, 
according to llaneefa, — and a year accord- 
ing to the two disciples; — and if In? should 
vow, saying, “ I will not converse with him 
for weeks” [loom a] or ” for years” [kSwma- 
tine],- "by Jooma (according to liaiieehO is 
understood t(m wec'ks, — and by Soonatine 
ten years ; but the two discij)les understand 
by either of these the whoh' lih' of the 
Bwearer The arguments here, on both 
sides, are deduced from certain grammatical 
poi ts in the Arabic. 

If a man raak(i a vow Avith respect t(> his 
slave, saying, ” if you serve me for many 
days [Ayamoon K.aseerituon], you shall b(‘- 
corno free,” — by many days (according to 
Haneefa) is undiu’stood t('n days, Ix'caiiseten 
is the greatest number coin])rehended in th 
term Ayam, which is the ])lin“al of ’\dnvn). — 
The two disciph's, on tin* oIIut hand, say 
that by the words many days are to be 
understood seven days only, because any- 
thing beyond is an excess. Sonu' ha\e 
asserted that if a man wcae to make this 
vow in the Persian tongm*, by many days 
is understood seven, with all our doctors; 
because in the Persian language there is 
no difference between more than ten days 
and less than ten, for men say, “ten days 
or mort‘, ’’without expressing day in the 
plural.t 


* Some grammatical controversy here fol- 
lows respecting the Avoial Dehr, which does 
not admit of an intelligible translation. 

t This and the preceding case turn upon 
certain points of grammar. In the Arabic 
language are four sorts of plurals, which are 
termed plurals of paucitv : some of the com- 
mentators suppose (with llaneefa) that this 
species of plural expresses any number up 
to ten, whilst others maintain (with Moham- 
med) that the utmost number which can 
be expressed by it is seven. In the Persian 
i^guage a noun is always expressed in the 
singular when* preceded by a plural numeral, 
although it consec^uently nas a plural signi- 
fication. c 


CHAPTER YIII. 

OF vows IN MANUMISSION AND DIVOIKIE. 

Divorce vowed on condition of the birth of 
a child takes place althoagh the child he still- 
born. — If a man say to his wife,* “ whenever 
you bring forth a child you shall become 
divorced,’’ and she should afterwards he 
delivered of a dead child, divorce takes place 
upon her ; and in the same mannf r, if a man 
say to his female slave, “ whenever you bring 
forth a child, you shall become free,” and 
she should aftxTwards he d( livered of a dead 
child, she becomes free ; — because the con- 
dition (namely, child b(;aring) is fulfilled, ^as 
an infant, though stillborn, is yet actually 
a child, and it is also termed a child by 
general usage. Regard is moreover had, in 
law, to such a birth, whence it is that the 
Edit is accomplished by it : and the discharge 
which followsthe birth of a dead child is termed 
Niff as, as Avell as that which follows the birth 
of a living child : and in the same manner 
the mother of such a child, where she hai)pcns 
to be a slave, and her owner acknowledges 
the child, hecoiiK's an Ani-Walid* 

Freedom rowed i)i favour of a child that 
may he horn of a fenude slave, takes place on 
her first live-horn child. — If a man say to his 
I female slave, “whenever you bring forth a 
1 child, that child is free,” and she be aftor- 
I wards delivered, first of one child dead, and 
■ a^ain of anotluT child living, in this ease the 
I living child alone is free, — that is to say, 
that on(' is free, but no other who may 

I h(‘ horn afterwards. — This is the doctrine 
)f Hamad’a. The two disciples say that no 

I I idivl wbatcAcr is emaiieipatc'd, because the 
I eomlition of tlu' vow has alrc'ady taken plae 

I in the birth of the dead child, for the reasons 
stated in the pn'Ceding ease ; and hence the 
vow is dissoiv('d, witliout its conscci?; once, 
I (that is, the voav is accomplished and done 
away, without its consequence taking place), 
— as the dissolution of a vow does not aepend 
u|)on the induction of its consen nonce : thus 
if a man were to say to his wife, “ if you go 
into such a house you are divorced,” aud 
she enter that house after having been re- 
pudiated by a complete divorce, and her Edit 
be past, the vow is dissolved without its con- 
sequence ; and so also in the present instance,^ 
as a dead child is not a proper subject of 
manumission. — The argument of Haneefa is 
that the term Walid [a child] as expressed 
in the voav, although it be applicable to one 
born dead, yet in the present case is re- 
stricted to the description of living, because 
the design of the vower is to bestow freedom 
upon a child, and as this is a power by virtue 
of Avhich the despotic authority of others over 

* In this and all the corresponding cases, 
the form of tlie vow, although omitted here 
for tile sake of brevity, is always to be under- 
stood as preceding the sentence, thus, “ur 
God, whenever you bring forth, &c.,” or, “I 
row, AlJ^henever, Ac.” 
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the person endowed with it is removed, it 
cannot possibly bo established in one who is 
dead.® The term Walid, therefore, expressed 
in the vow, is restricted to the living descrip- 
tion ; in the same manner as where a master 
says to his female slave, “ whenevei- yon are 
delivered of a livinp: child, su(*h child is free,” 
and the slave is delivered of a dead child, 
and afterwards produces a living: one ; — in 
which case #iis living- one is free; and so 
here likewise. — It is otlu'rwise where divorce 
or manumission has been suspended upon 
the birth of a child, for tlu-re tlie divorce or 
manumission so sus])ended takes place : as in 
thisjnstance it is not re(]uisite that the birth , 
be^l ‘stricted to tin- living- description, since 1 
the life of the child is not nec('ssary to the | 
divorce of the wife, or the manumission of 
the slave. 

(V/.sc o f a row of freedom to the frrt pur- 
cliftscd ,s/</ec.- Ip a man say, “the iii-st slave 
that 1 purclmsc' is free,” and In; should after- 
wards buy a slave, such slave is free, because 
the word first ])oints to the ]Ti-ior single 
slave, vhich ap])lit'S in tliis instance-: hut 
if the vower, in sucli a case, W(T(' to ])urchase 
two slaves together, and afterwards a third, 
none of these slaves is fret-, because singu- 
larity does not a])ply to the third shivc-, 
wherefore he is not tlu' tirst. 11', however, 
this man had said, “ tlu- lirst slave that 1 
purchase singly is free,” the third slave 
would be liberated, because hen- the vow'er 
has intended singulaiity at the time of ])ur- 
chase, and this one is the lirst with respect 
to such singularity. 

rV/Nc of (I rote (f freedom to a hint pur- 
chased s/are.~-\v a man say, “ the last slave 
that 1 buy is I'lec-,” and he should ])urchase 
a slav(', and then di(', yet the sla\(' so ])ur- 
chas('d is not tree-; Ix'Ciiuse the term the last 
anpli(« to tlie individual adjunct, and as no 
Ollier lias ])receded this oiu-, he (-annot be 
considered as adjunct ; hut il the vowerwi-re 
to die after having purchased anotluT shn e, 
this slave is free, as being the individual 
adjunct-. It is^o be observed that this second 
slave is free (according to Jlain-efa) from the 
day of purchase ; and being free from the 
date of the pm chase, the same is regarded 
as from the whole of the property of the 
deceased, on account of his having n-h-ased 
him during health. — d’he two disci])les say 
that he is emancipated upon the death of 
that person, and hence it is regarded as 
from the third of his proj.erty only, on 
account of the decc-ased ha\iog emancipated 
him upon his deathbed : for tliey argue that 
the posteriority of that slave cannot be fully 
established, until such time as it becomes 
certain that no otln-r can be purchased alter 
him ; and this cannot ])ossil)ly be determined 
but by death ; hence the condition is found 
upon the master’s decease, and the freedom 
of the slave is therefore also establis]|ed upon 

* Arab. Fard Lahik.— It is a term*used 
solely in grammar. 


that event. The argument of Haneefa is 
that the posteriority of the slave is ascer- 
tained by the master’s decease, but the de- 
scription of posteriority applies to him from 
the period of the purchase. — The suspension 
of a triplicate divorce upon posteriority is also 
subject to the same dinerence of opinion; — 
in other words, if a man vow, “the last 
wmman I marry shall be thrice divorced,” 
and he first marry one woman, and after- 
wards another, and then die, three divorces 
take place upon the se-cond wife, according 
to Haneefa, insomuch that she cannot in- 
herit of the deceased : but according to the 
two disciples tlu^ three divorces take place 
upon her from the day of her husband’s 
dt'cease, and consequently she does inherit of 
him. 

Case af a vow of freedom to tvhoever of Ms 
stares shall eouf/rafulate the rower on the 
birth (fo child. — If a man say, “whoever of 
mj' slaves congratulates me upon the delivery 
of my wife shall he free,” and afterwards 
sevei-id of his slaves successively should 
inforifl him of his wife’s delivery, the one 
wdio lirst brought him the intelligence only 
is frt'e ; Ix'cause by llisharit [which is hero 
remh-red congratulation] is meant any in- 
telligence which works a change upon the 
countenance, whetluT that intelligence be 
agreeable or otherwise (but yet in common 
usage, it js nxpiisite that the intelligence be 
agreeable), and this description is fully found 
only in the first intelligence, — not in the 
s('cond, or thiid, because no change is by 
that wu-ought upon the countenance. — If, 

I howev(*r, the slaves all bring him news toge- 
I ther, they arc all free, as the Bisharit then 
pro<M‘('ds e<pially from all. 

'J'he emaueipatiou (fa stare, in consequence 
of a row, does not suffirr for expiation , — If a 
man were to say, “it J j)urchase a slave ho 
sliall be free,” .and he afterwards purchase a 
slavj^, with a view, by his release, to effect the 
expiation of a vow, this does not suffice for 
expiation; because it is requisite that the 
inl(‘ntioii of cx]*iation he associated with the 
occasion of manumission, which is not the 
(*as(! licie, as the vow is the cause of manu- 
mission ill the 7 )re.sent case, and at the time 
of making it cx])iation was not the intention 
of th(‘ Auiwer ; and as to the purchase of the 
shave, tliat is not tin; occasion of tlie manu- 
mission, hut rather the condition oi it. 

Ihit the emancipation (f a father, in con- 
sequence of jmrehase, suffices. — If a man 
purchase, as a slave, his own father, with a 
view to the expiation of a vow, it suffices, 
with our doctors. This is contrary to the 
j o])inion of Ziffer and Hhafei, who contend 
that the act of purchasing a father is the 
condition of manumission, and not the occa- 
sion of it, as the occasion of it is relationship 
(for purchasij is an establishment of right of 
property, and manumission is a destruction 
of that right, and each of thes^is repugnant 
to the other, wherefore it is impossible that 
purchase should be the occasion of manu- 
P mission) ; and it thus ap^aring that the 
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cause of the manumission is relationship and 
not purchase, the intention of the manu- 
mission is not associated with the cause of 
it. — The arprument of our doctors is that the 
purchase is blended with the manumission, 
as the prophet has said, “ no child makes so 
effectual a return to his parent as one who, 
finding his parent the slave of another, pur- 
chases, and thereby emaneipates him,” — 
which proves that the prophet constitut'^d 
the purchase itself a manumission, as there 
is here no other condition ot manumis- 
sion except purchase, according to all the 
doctors. 

The emancipation (hy pnrchase), of a 
female slave, by a person to n^hom she stands 
in the relation of an Am-Walid, does not 
— If a man purchase, as a slave, a 
woman who has borne him a child, with a 
view to the expiation of a vow, it does not 
suffice. — The nature of this case is thus. A 
man marries the female slave of another, 
and she produces a child to him, and he says 
to her, “ if I at any time hereaftiT puyeh.iso 
you, you shall ht'come free, as an ('Xpiation 
of my vow,” and Ik; afterwards piirehtise In r, 
when the woman becomes forthwith released, 
because of the oecurreiicHs of the condition 
upon which her emaneipalion^ was sns- 
p' Tided ; hut this does not sutlhu' for the 
expiation of a vow, hi'canse the slave is a 
claimant of frecalom in virtue of Isleilad,* 
and hence her freedom is not, ])urcly in con- 
sequence of the v<»w, and tliereion' doi'S not 
Buffieo for th(^ expiation of a vow. — I'his easo 
is contrary to one where a man says to a ^ 
female slave, who has not borne a child to | 
him, ‘‘if I pnriiliase you, you shall Ix'couh' 
free as an expiation for my voWj” and lu' 
afterwards purchase li(‘r ; lor in this ease the 
slave heeoines free, and her frt i'dom siifliiies 
for an expiation of his vow, beeausi' the slave 
is not in this instance a claimant of l’r('(‘dom 
on any oIIut ground, she being einaneij^ated 
purely in consequence of the vow, and not of 
anything else; and the intention of exina- 
tion is found associated with the occasion of 
the manumission slie is thercderi' emanci- 
pated ; and it suffict's for an e\pi;itioii. 

Case of a vow of fra-dom to a female slave 
071 condition of concubinage. — If a man say, 
“ if I make a coiicuhiiio c)f a female slavi', 
she shall be free,” and lie should afterwards 
make a concubine of any female slave, his 
own property, she is live accordingly ; be- 
cause the vow has been taktai with respect 
to that slave, she being the property of the 
vower. — The principle upon which this pro- 
ceeds is founded on the grammatical con- 
struction of the vower’ s words in the original 
Arabic ; and it is accounted for thus ; — the 
expression “a female slave,” in the ease in 
question, is indetinite, and an in de finite nflun 
is comprehended, in an instance of prohibi- 


tion, in the way of general indiyidnalil^ : 
now here this expression stands in the place 
of a prohibition, with regard to the design 
(as the design of the vower is to prohibit 
himself from concubinage), and sucli being 
the ease, the expression “ a female slave” 
ajiplies to every slave individually. — If, how- 
ever, the vower were to purchase a slave, and 
make her his eoncuhinc, she does not heeomo 
free. — This is contrary to th^. opinion of 
Zifler, fur he maintains that she also be- 
comes emancipated ; because, as it is not 
allowed to a man to make a concubine of 
any woman who is not his property, it fol- 
lows that the mention of concubinage is 
equivah'iit to the mention of a right of plo- 
perty ; being the same as if a man were to 
say to the wife of another, “ if I divorce yon, 
my slave is free,” which is cquiyalent to his 
saying, “ if I marry you, and afterwards 
divorce you,” — and so forth ; — heeause, as 
divore.e cannot take place without property 
by marriage, the mention of divorce may he 
said to amount to a mention of marriage ; — 
and so also in tlie present ease.— Tlie argu- 
ments of oiir doctors on this point are, that 
a vow of manumission is not of any effect, 
(‘xceptinc: in a case of actual right of pro- 
p(>rty, or wlu're it is rc'terred, C'itlier to the 
right of property itself, or to the cause of the 
right; and not one of these is found in the 
present easi*. 'I'here is no actual right of 
propiTty, evidently ; nor is there any refe- 
I'enee to the light of ])ro])erty, as tlie vower 
did not say, “if 1 heconu' possessed of a 
female sla\e, and make that slave my eoncu- 
1)1 IK' : ” nor is thei’i* any referemu' to a cause 
of rigid, as the vower has referred only t 
e(*nenl)inag(‘, and that is not a cause of right 
of jiropirty in a slavia hi'eaiise Ilaneefa an<l 
jMohaiiimed detine coneuhinage [Tesirri'e] to 
signify iiKTi'ly “ a man’s keeping his,^sla\e 
up, and ])rovi(ling a dwelling for InV, and 
])ie\ eiiting her from going abroad, and 
having earnal connexion with her, whether 
he elaim the eliildrini horn of lu'r or not;” 
(Aboo Yoosaf holds that the chum of children 
IS also a eondition, as a coneuhinc is, in 
general usage, oiu' whose children are 
elaimed); — and no one of these tiarticulars 
is a cause of right of pro])i'rty. — Yet a right 
of ])ro])erly being rc'quisite to eoii(‘uhinag(% 
must, 111 tile presimt instance, he taken for 
granted, as an essential, from the necessity 
of the concubinage (which is the condition) 
being legal : this right ol' property, liowevtT, 
is taken for granted only so far as is neci's- 
sary, and does not appi'ar with rt'speet to 
the consequence (nanudv, emancipation), 
because whatever is established merely from 
necessity, does not pervade beyond the point 
of lU'ci'ssity. AYitli ri‘spoet to the exam])lfc 
of divorce, cited by Ziller, it may he re- 


* Litehally, “in the way of universality 
. . of singularity : ’’—this is a technical phrase, 

• Her master claiming the child horn of the sense of which is best explained by the 
her as his own. r(See Claim of Offspring.) ccontelitt. 
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pliefl that the consequence induced (namely, 
emancipation) is there admitted only on 
account of the vow beinsr made with re- 
spect to actual property (for the slave is 
at the time the property of the vower) ; 
and the mari‘ias:e, which is there taken for 
granted, as a necessary inference, is so only 
with respect to the condition (namely, di- 
vorce), but not with res^u'ct to the conse- 
quence ; ins^ucli that it the man were to 
say to tlie strange woman, “ if I divorce 
you, you are divorc'ed thiice,” and he after- 
wards marry her, and divuree her, yet three 
divorecs do not take ])l:iee, as the condition 
had not been declared eitlit r under an aelual 
ri^it of property, or in refenaice to such 
right, as to llie cause of it : — this ease, llu're- 
fore, is analogous to the case in qiH'stion, 
for this reason, that in ho{\i of them the 
establishment of tlie condition is merely for 
the purpose of admitting that, but do('S not 
per\ ado to th(' admission of (lie cons( quene(\ 
A general raio of freedom loslares includes 
every descri))tion of them. — If ^ man say, 
“ev('ry pi'i’son my property is fr(‘(‘,” his Am- 
Walids, and i\I(»dabbirs, and Ahids, all be- 
come free accordingly, because' the rcfen'iice; 
to a right of properly with respect to them 
is com, '‘‘tc, as all tlu'sc ai‘(‘ llic actual pro- 
perty o \ the swearer; hut liis ]\l()katil)s do 
not bceo/K* tree, unless sneli hi' tlie intention, 
bceaiiso 'ibsoluto ])()ssession does not ajqilv to 
a l\Iok/cib, wlience it is that his master is 
not the jiroprietor of his ai'quisilions, and 
also /that it is not lawful for a masti'r to 
ha'' e carnal conni'xion with his Mokatiha: 
CO itrary to a iModahliira, or Am-\Valid: — 
r»/a'rcnce to a right of projicrty, therefore, 
1th respect to a l\l()lvatih, is iuconqiletc 
delicient, for which reason intention is 

<f a row of dirnree indefinitely c.r^ 
^Vc.s.set(.- ~ If a man, heniug thri'e waves, say 
of thtm, “this one is duoreed, or this, or 
this,” divorce takes ])lace u])oii the last wifi ; 
and it remains in the ehoiee of the liusbond 
to declare an.ksy)eeity wdiieh one of the other 
two should beeome disorced, wdiether the 
tirst, or the seeomi ; because the \ow% as 
above cx})res^ed, is the same as if he had 
said, “ OTIC of vou two is divorced,— and also 
this one.” — The ground ot this i*^ lound in 
the gramniatieal eoiistruetion of those words 
in the Arabic. — lii the same manner, if a 
master should say, w'itli respect to three 
slaves, “tliis one is free, — or this one, — or 
this onc,”~the last lieeomi free, and it 
remains at the option of the master to specify 
which of the others shall he free, the hrst or 
the second. 


CHAPTER IX. 

OF VOWS IK BUYIKG, SELLING, M4EEIAGE, 
AND SO FOliXn. 

A row against the performance of certain 
acts is not violated by procuring an afent to] 


perform those acts, —I f a man make a vow, 
saying, “ I will not sell, or purchase, or hire, 
or let out at rent,” and he should afterwards 
appoint any person his agent, to buy, or sell, 
or so forth, he is not forsworn ; because the 
agent is the contractor, and not his con- 
stituent, insomuch that all the rights of the 
contract appertain to the agent, not to his 
constituent (whence, if the vower himself 
were a party to the contract, he would be 
for.sworn) ; and such being the case, the con- 
dition of violation, namely, the contract of 
the priiieipal, is non-existent, nothing at- 
taching to liirn, excepting only the effect of 
the contract, not the contract itself. He is, 
tlicirforc, not foi\sworii, excepting where ho 
so intends (as this is injurious to himself), 
or where tlio priucipal is a person of high 
rank, and consciiueiitly is not accustomed 
himself to muki' contrac ts, in which case he 
would hi' forsworn by directing another to 
act for him ; because a vow is made for the 
purpose of restraining* from the commission 
of some customary act; and it is usual for 
such i»])(‘rsoii to transact- all concerns of pur- 
chase or sale by commission ; hence where lie 
gives Ids orders to another rc'specting such 
transact ions, and tlie other executes those 
orch'vs, h»‘ is forsworn. 

]i.rrept in a ease <f murriagCy manumissiont 
or dirorre. — Je a man make; a vow saying, 

“ I will not marry,” or “ divorce my wife,” 
or “liberate my slava',’’ and lie should afti;r- 
wairds commission another [icrson to pe rforin 
any of theses acts for him, by a power of 
agency, and the said agent do so accorel- 
iiigly, the vower is forsworn ; because the 
' age'ut in Huedi cone'crus acts more*ly ns the 
! iu gotiator, or in tlic manner of ei messenge^r, 
i wlicnce^ it is tliat he dot s not refer such acts 
I to himself, hut to Ids emiployer, to whom 
the rights the-rcof a])])('rtain, and not to the 
agent. IT re-, howeve r, if the' vower were to 
declare tlial his intention in the vow was 
re'stficteel to suedi marriag*c, divorce, or 
mauumi''Sion, as might he exe'cutcd by him- 
self alone, ye-t his declaratiou is ne>t to bo 
cre'dite'el with ihc Kazco ; but it is ere'ditcel 
with (dm. — 'flu; reason of this shall bo ex- 
plained lu a su})se<pi('nt case. 

Or any acl, the rigid s of irhicli solely 
ap}>ertain io the rotrer. - If a man make a 
vow saying, “ 1 *will not heat iny slave,” or 
“ I will imt Icill my she ep,” and he should 
afterwards order another to do either of 
these, aiid the other act accordingly, the 
vowi'r is forsworn ; be'oauso a master has 
authority to heat ids eiwn slave, or to slay 
his eiwii sheep, and is tlierefore entitled to 
authorize aiiotln'r to do so ; and the advan- 
tage theieof results to him ; whence he may 
ho said to he himself the executor of eithi'r 
of th I'se acts, because the rights of them do 
not in any respect appertain to the person so 
ordered.— But if the vower should explain 
that his intention was to restrain himself* 
from the performance of such atts as executed 
by himself, his declaration is to be admitted 
I by* the Kazee ; contrary the preceding 
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case of divorce, &c., where the declaration is 
not credited by the Kazee. The reason of 
this difference is that divorce merely signifies 
a speech which goes to the repudiation of a 
wife ; and a commission to eficct divorce 
resembles such a 8p( ech ; as the vow there- 
fore extends to both of these, where the 
vower’s intention was that he would not 
pronounce a divorce Lims('If, he must have 
intended a particular restraint only, from a 
thing which was general in its application 
[his vow], and hence his declaration, although 
it be admitted with God, is not to be credited 
by the Kazee, as it contradicts appearances ; 

- but the beating of the slave, or the slaying 
of the sheep, on the other hand, are percep- 
tible acts, visible in their eficcts, and are 
immediately referable to the director of 
them in the way of an efficient cause (since 
he is the cause of the bcuting or slaying), 
and such being the case, where he intend('d, 
by his vow, to restrain hims(‘lf from tlie 
commission of those acts with his own hands, 
he intemh'd what is the literal meaning of 
the words of liis vow ; his de(daration, there- 
fore, is credited with God, and with the 
Kazee also. 

Nor hy cynployhiy another to do the thitup 
where the advantage results solely to the 
subject of the row. — If a man make avow 
saying, “ 1 will not beat iny cliild,” and lu' 
should afterwards oid('r another to beat the 
child, and the other should bi at it accord- 
ingly, the vow(T is not forsworn; because! 
the advantage of tlie Ix'ating, namely, 
instruction, results to the child, and hence 
the act of the ])erson directed must not b(! 
referred to tlie director. It is otherwist 
where a person dinads another to beat liis 
slave, for there the acUantage (nanudy j 
obedience) results to the director, in (!ons(‘- 
quence of his order, and hencc' tin* act of 
the person dirc'cted may be said to be tlu' 
act of the director.* 

A row of freedom ecmdllioned upoiT the 
sale of a slave tahes place on the Instant of 
sah\ and the sale Is null. Iv a ])erson make 
a vow saying, “ if 1 sell this slave he is frt'e,” 
and he afterwards sell that slave under a 
condition of option, t he [the slave] is free, 
because the conditions of his freedom (namely, 
sale and possession) 1 icing both accom])lishe(i, 
the consequence, which is emancijiation, 
takes place; and the sale is null.J J’hus 
also, if a person, bargaining for a slave, 
make a vow saying, “if 1 buy this slave he 


* A long case is here omitted, as it is purely 
of a grammatical nature, turning entirely 
upon the different tdfects of the Arabic 
particle Lam, according to its different 
osition in construction, and consequeiKly 
oes not admit of an intelligible transla- 
tion. 

f That is, upon a condition, if not aj)- 
proved withirv-a trial of three days, of being 
returned by the purchaser. 

J Consequently the master has no claim 
for the price stipulated in the sale. 


shall be free,” and he should afterwards''huy 
that slave under a condition of option, the 
slave is free ; because the conditions of his 
freedom, namely, purchase and possession, 
are both accomplished. — This, according to 
the tenets of the two disciples, is evident, 
because the freedom of the slave is suspended 
upon the act of purchase, and the condition 
of option on behalf of the purchaser does not 
with them prevent the establi^thment of the 
purchaser’s possession;- -and so also, accord- 
ing to the tenets of Haneefa, because the 
freedom in the case in question is suspended 
by the suspension of the vower, and a thing 
suspended becomes the same as a thing 
prompt, ui)on the condition being fotthd ; 
and, as if, after purchase, under a condition 
of option, the buyer were to emancipate liis 
slave prom])tly, the slave would become free 
by ])ossession being first established in the 
l)urchaser as an essential, so also in the 
present case. 

Divorce suspended upon the not selling of 
a slave tah^s place o)t emancipation or Tad- 
iFa man make a vow, saying, “if 1 
do not sell this slave (or this bondmaid) my 
wile is divorced,” and he should alterwards 
emancipate the slave or the bondmaid, or 
should grant to either a Tadbeer, divorce 
tak<‘S phice u]>on his wife, because the con- 
dition, namely, his not selling them, is fully 
accom])lished, as sale cannot now possibly 
take ])la.ce, since tlu' slave or bondmaid men- 
tioned, in cons('(|uen(!e of the act of mami- 
missi(!n or Tadbeer, remain no longer subjects 
of sale 

vow o f general divorce in reph/ to a wife 
charging her hushand u'ith hlgamy^ takes 
place upon her In the same manner as npo?i 
the r(’st.-~lF a woman say to her husband, 
“you hav(! married another w^oman, in addi- 
tion to me," and the husband, in re]dy.^niake 
iiYow saying, “every ’wif(! 1 haveis divorced'^’ 
adi\orce takes phux' (on the decree of the 
Kazee) upon the w’ife wdio has asserted as 
above. —This is the Zahir-llawnyet. — It is 
j recorded I’rom A boo Yoosaf that the wife 
luTc mentioned docs not become divorced, 
because the Avoids of the husband, as above 
recited, are to be considered merely as a 
reply to the wmman, and must be received 
as such : moreovi'r, the design of the hus- 
band, in .so speaking, may be mendy to please 
and soothe his Avife ; and as this would be 
elfected by the divorce of his other AviA^es, 
the divorce is restricted to the other wives 
only. — The ground upon which the Zahir- 
Kawaiyet proceeds is that the husband’s ex- 
pression is general, as he has introduced the 
word “cATry’’ (which argues generality), in 
addition to the simple reply, AALence it ap- 
pt'ars that his intention is generality, and 
not speciality ; and it folloAvs that the sen- 
tence must be received as a speech de novo, 
and not as a reply.— In reply to the arguments 
of Aboo ^'oosaf, it is to be observed that the 
words of the husband admit of being con- 
strued, into a design of terrifying and 
frightening the woman, on account of her 
having upbraided him with that which it is 
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lawM for Lira to do ; and, under sucli a 
construction, the restriction to the other 
wives is not admissible.— If the husband 
were to declare that his intention respected 
only the other wives, he is to be credited 
with Gob, but not with the Kazee ; because 
•he has intended a particular thinp^ by a 
eneral expression, and his words admit of 
eing taken in this sense ; but it contradicts 
appearances ; ^his declaration, therefore, is 
to be credited m a religious view, but not in 
point of law. 


CHAPTER X. 

OUK VOWS KESPECTIXG PILOKIMAGE, 
FASTING, AND PEAYEll. 

Case of a vow of 3fasIia.—Jv a man maki 
a vow “to perform a Masha [pedestriai 
pilgrimage] to the temple of God,’] it i; 
incumbent upon him to perform a pilgrimage 
to the Kaba on foot,— or that he make th 
visitation termed Amrit ; and if he choos(‘ b 
may ride on his pilgrimage, or Amrit ;~bu 
he must in this case perform a sacrilice. Tiii; 
is on a favourabhi construction of the law 
Analogy w'ould suggest that nidther ])ilgri 
mage nor Amrit are reiiden'd incumbent upo’ 
him, he having engaged no farther than t 
walk to the temple “ on foot,” which is no 
incumbent as an act of piety, but is mend 
an indiherimt act ; neitlier is going on hx 
the original design, that being simply tl 
performanct! of pilgrimage or Amrit. -Tl 
ri'asons for the more favourable (;onstrueti(; 
here are twofold ;--Ei ust, Alee has declared 
that, in a vow of this nature, (dther ])il- 
grirnage or Amrit are ineiimbent upon the 
swearer: — Skcondly, from the CApressioii 
afoi’esaiil either ])ilgrimage or Amrit are 
universally undiTstood ; and hence it is the 
same as if he had said, “ i owe a visitation to 
the temple on foot wherefore it is incum- 
bent upon him^to perform his pilgrimage or 
Armit on foot, or that, if lu' choose to periorm 
it on horseback, lu' also perform a saiwifici'. 

Case of a vow of nuDiiitnisslon suspended 
upon the non-performajiee (f jnlffr/niaf/e , — 
Ira man make a vow, saying, “ if J do not 
perform a pilgrimage tins year, such an oth', 
my slave, is free,’’ — and after the lapse of 
that year a dispute should arise between 
the master and the slave,— the slave al- 
leging that the master had not performed 
the pilgrimage, and the master alleging that 
he had performed it, and the slave’s wit- 
nesses bear testimony in this manner, — “ that 


* Most of the expressions here treated of 
are to be fully understood only in the original 
idiom; hence mmdi of the reasoning upon 
them is lost in a translation. TwI other 
cases are here omitted for the same reason, 
and also because the rights of individuals are 
no way concerned in them. • 


he master had performed, within that year, 

, sacrifice at Koofa,’’ the slave (according 

0 Ilimeefa and Aboo A^oosaf) is not eman- 
ipated. — Imam Mohammed says that the 
lave is emancipated, because tire witnesses 
lave testified to the master having per- 
ormed sacrifice at Koofa, which is a well- 
mown act, and which necessarily implies 
hat he has not performed pilgrimage, and 
xieiice the condition of the penalty (namely, 
non-performance of pilgrimage) is fulfilled. 

Case of a vow against fasting. — Ir^ man 
mak(^ a vow that he will not fast, and he 
should afterwards intend a fast, and keep 
the saim‘ a short time', and then break his 
fast Av ithiii the same day, lie is forsworn on 
account of the condition of violation being 
fnllilh'd ; because' the word Sawm [fastj 
signifies abstinence from those things the 
use of which breaks a last kept with a pious 
intent, which in tins case is ('vident. 

Case of a vow against fasting for a day . — 
If a man make a vow that “ he will not fast 
a day,”^an(l he afterwards intend a fast, and 
observi'Hhc same for a few hours (for instance), 
and tlu'ii break his fast, he is not forsworn, 
b('cause he intemh'd such a fast as is regardiM 
in the e\av, and that is not coraph'ted until 
it be accomplished by the ending of the day ; 
mori'OVi'r, the full tinu' of a day is expressly 
irn'iitioiu'd in his words, “ I will not fast 
a day,” and therefore it is to be so under- 
stood. • 

Case of a roa^ against praying.- If a man 
make a vow that “ he will not pray,” and ho 
should after that stand up and perform 
Kiraat [reading tlu' Koran], or Rookoo [a 
] submissive posture' used in ])ruy('i‘], he is not 

1 forsworn : but if lie pi'rform tlu; Soojda along 
tvifli thow other eerc'Dionies, lie is foi sworn. 
This jiroceeds upon a favourable construction. 
— ’J’he suggestion of analogy is that he Avould 
be forsworn in consequenei' of beginning to 
pray, froni the corres])ondi'nce of this Avith 
a cas(f (d' fasting : that is, if a man make a 
vow that “ he Avill not last,” and he should 
aft.erwards kc'ip a ri'ligious fast, tie would 
be forsworn u])on the commencenu'ut of it ; 
and so also in the pri’seiit case. The reason 
of this is that a person, upon beginning to 
pray, is termed a Moosillee, or praying per- 
son, in the same manner as one beginning a 
n ligious fast is termed a Sayim, or faster : 
but the reason for a more favourable con- 
struction is that a jirayer implies and 
includi'S a variety of ce remonies, such as 
standing, kneeling, and prostration; — and 
hence, until the whole of these be iierforraed, 
it is not termed ])rayer : contrary to fasting, 
as that consists ot only one single observance, 
namely, abstinence. 

Jf a man vow that “he will not perform 
^ -aj^'r according to the ordinance of thd 
LAA\ ,” he will not be forsworn upon praying, 
until he come to* that part of the ceremony 
which rcfiuires the second genuflection'; 
because, by the above mode or expression 
he appears to mean that kind of prayer 
is regarded in the •aw ; and the 
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smallest degree which constitutes that is two 
genuliections, as the prophet has forbidden 
short or interrupted prayer. 

CHAPTER XI. 

OP vows EKSPKCTINO CLOTHING AND 
OllNAMENTS. 

Void of a husharul against tvearing doth of 
his wife's rnanvfadure. — If a man make a 
/ow, haying to his wife, “if I put on any of 
your work (tliat is, cloth made of thread of 
your spinniiifi), such clotli is Hiddee (that is, 
an oflc'ring at the shrine of the prophet),’' 
and that man should afterwards buy cotton, 
and his wife spin it into thread, and of that 
thread cloth be woven, and the man put on 
the same, it is incumbent on him (according 
to Eaneefa) to make an oflering thereof at 
Mecca. The two disciples have asserted that 
it is not incumbent upon the vowa r, in the 
case in question, to make an offering of his 
cloth, unless where the thread has been spun 
of cotton which W'as his [tlie loweAn] pro- 
perty at the time of his making the vow; 
for they contend that a Koozr, or devoting 
vow, is not valid, unless it resjx'ct actual 
ropc'rly, or be ])r()nounced in a w^ay which 
as ref(ren(‘e to the cause of a right of ])rq- 
perty ; and neitlier of tlicse are cAiNtentin 
this case, as the vown-r ])utting on the cloth, 
or the woman spinning the thread of Avhicli 
it is composed, are not causes of a right of 
proi)orty to tlu' vower. d'ho argument of 
Ilaneei'a is that it is customary for a wife to 
spin her husband’s cotton, and whatever is 
customary, the same is meant and intended ; 
and the act of the Avife, in s])inning the ( loth, 
is a cause of tlu'. husband’s right in it ; * liere, 
therefore, appears andereiice of the Xoozr, or 
devoting vow, to the cause of a light of pro- 
perty, Avherefore the vow is a olid ; and henc(‘ 
the vower is forsAvorn upon tlu' Avife sjnnning 
cotton Avhich was his propeity at the time of 
the voAv.t 

If a man make a voav^ that “he will not 
sleep on such a hc'd,” and he should after- 
W’ards sleep thereon, it haAing a sheet, blan- 
ket, quilt, or so forth, spread over it, he is 


* According to the Mussulman laAv, any- 
change A\rought in the descriptive quality of 
goods (such as turning cotton into thread), 
causes in itself a transfer of the property from 
the former proprietor to the person who 
makes or (fleets such change in it, indepen- 
dent of any proA ions contract of purchase, the 
person to Avhom such tranter of nroperty is 
n ado r( maining responsible to the original 
pro]'ri( tor tor the value of the goods in their 
former state. (See Usurpation of Proj^uty.) 

tIJere folloAvs a long but very fnvolous 
case of A^ows against wearing Hooleea [super- 
liu(3us ornaments] omitted in the translation, 
as it turns entirely upon the acceptation of 
the term Booleea, Ashich has been held to 
consist of diffe^ nt articles at difierent tknes, 


forsworn; because such covering is also an 
' appurtenance to the bed, and hence sleeping 
on the covering may be said to be sleeping on 
such bed. But if another bed be laid upon 
the bed which is the subject of the vow, and 
the swearer sleep thereupon, he is forsAVorn, 
because a thing cannot be an appurtenance to 
a similar thing, and hence sleeping upon this 
bed is not to be accounted sleeping upon the 
other. n 

If a person swear that “ nc will not sit 
upon the ground,” and he should atterAvards 
sit upon a carpet or mat spread thereon, he 
is not forsworn ; because a person in such 
case is not said to be sitting on the ground. 
It is otherwise where the skirts of hiw gar- 
ment only are between the ground and him, 
as his garment is merely an appurtenance to 
himsedf, and hence is not to be considered as 
the thing upon Avhich he sits. 

If a man vow that “ he Avill not sit upon 
such a seat,” and he should afterwards sit 
thereupon Avhen there is a covering spread 
upon it, le is forsAVorn ; because the person 
Avho sits upon that covering is considered as 
the o(;c.upier of that seat, in common usage 
as this is the usual Avay of sitting upon a 
Ix iK-'h, or oIIkt raised seat. It is otherwise 
Avhere the seat Avhich is the subject of the 
voAv has another seat set OA*er it, and the 
voAVd* sits upon the upper sent, for then he 
is not forsworn, because the second seat is 
a lelloAN' to the iirst, and a thing cannot bo 
an appurtenance to a similar thing (as has 
been already observed); sitting upon the 
second seat, thereibre, is not to be accounted 
the same as sitting upon the first, W’bich 
Avas the subject of the vow. 


CHAPTER XII. ^ . 

OF VOAVS CONCEUNING STRITCING, KILLING, 
AND SO FOKTII. 

A row made against striking a person is 
not violated by strikuaj th{\t person when 
de(td ; and the satne of a row against dothvng. 
— If a pe rson make a vow, saying [to an- 
other], “if 1 strike you, my slave is free,” 
and the voAver should strike that man after 
liih de'ath, he is not forsAvorn ; because strik- 
ing is restricted to lile, as being the name of 
an action Avhich give s pain, and excites the 
feelings of the person struck, Avhieh is not 
possible AA'ith the dead. So also, if a man 
were to say to another, “ if 1 clothe you, my 
slave is tree,” and he should after his death 
clothe him, he is not forsAA orn ; because by 
clothing, when it is indeRnitely expressed, is 
meant a complete transfer e,)l prope rty in the 
article of clothing, and tliis ti anster cannot 
be made to a defunct ; unless Avhen the voav er 
by clotliing simply meant covering, in Avhieh 
case he A\ould be lorsw^om, for here he in- 
tends kis words in a sense which they are 
capable of bearing. (Some doctors say that, 
it a person were to make a voav in the Persian 
tongue, saying to another, “ if I clothe you, 
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my sltive is free,” and he should clothe that 
person after his death, he is forsworn ; be- 
cause hy this, in the vulgar idiom, is meant 
simply covering.) 

Speaking to, going to. — In the same man- 
ner, if a man were to make a vow, saving to 
• another, “if I speak to you, my slave is 
free,” or, “ if I come to you,’’ and so forth, 
and he should speak to, or go to, that person 
after his deat(^ yet he is not forsworn ; be- 
cause the intent of speaking is to impart 
ideas, which death prevents the possibility 
of; and “coming to the dead” implies a 
Zeearit, or visitation, which is not to the 
dead, but to the shrine or Mausoleum of the 
deai. 

Or leashing a person. — If a man make a 
vow, saying to another, “ if 1 wash you, my 
slavt' is free,” and he sliould wash that per- 
son after his death, he is forsworn ; because 
to wash simply signilies to ablute with a view 
to puritication, which takes place in the 
ablution of the dead. 

A vote against heating is riolafml ht/ ang 
act teJiich causes pain, unless that act he 
committed in sport. — If a man make a vow 
tliat “he will not beat his wife,” and be 
afU'rwards pull Inn- hair, or seize her by the 
throat, or bite lier witii his teeth, he is for- j 
sworn ; because luxating is the term for an 
act winch causes p;du, and pain is excited by 
the a(!ts in question. Some have asserted 
that ii‘ these acts are done in the course of 
mutual playing and dalliance, the vower is 
not lorsworn, because under such circum- 
stances t]ies(5 bear the construction of jests, 
and not of beating. 

Vow of slaging a person who is already ^ 
dead incurs the penalty. — Jf a man say, “ if 1 
I do not slay such an one, my wife is 
divorcc'd,” and the person iiK'nlioned be not 
living, and the vower liimself know this, he 
is forsN^orn ; i)ecause he here makes his vow 
ref^})eeting that life with which (loj) may 
inspire the deceased anew ; and as this is 
possible, his vow stands valid ; and In* is 
then forsworn,# because the slaying of that 
person is in the common course of things 
impossible. If, however, the vower be not 
aware of that poison’s being already de- 
ceased, he is not forsworn, because he has 
here made his vow respecting that life which 
he supposes to be existing in such a person, 
but which, in the common course of things, 
is no longer conceivable. There is a diver- 
sity of opinion between Haneefa and Aboo 
Yoosaf concerning this case, from the ana- 
logy it bears to the case ol the vessel of water ; 
that is, if a man were to vow, “if 1 do not 
drink out of this cup my wife is divorced,” 
and there should liappen to be no water in 
the cup, he is not forsworn, according to 
Haneefa and Mohammed, on account of the 
invalidity of the vow, trora the impossibility 
of fultiiling it : but according to Aboo Yoosaf 
he is forsworn ; because lie does not Hold the 
possibilitv of fulfilment to be a condition of 
the validity of the vow ; and so also in the 
present case. In the case of the ves^l of 


water, however, there is no distinction made 
with respect to knowledge ; that is, the vower 
(according to Haneefa and Mohammed) is not 
forsworn, whether he be aware of the cup 
having no water in it or not ; and this is 
approved. It is otherwise in the case in 
question, for there a distinction is made, as 
has been already mentioned. 


CHAPTER XIII. 

OP vows HESPECTINO THE PAYMENT OF 
MONEY. 

Difference, in a vow, hetween the termff 
shortly, and in a. length of time. — If a man 
make a vow, sayinu, “1 will discharge my 
debt to such an one shortly,” this means 
within less than one mouth; and if he say, 
“1 will discharge' my de'ht due to such an 
one in a length of time,’’ this means more 
than a month ; becuuse any space within 
a moiitli is accounted a sliort time, and a 
month or any term beyond it is accounted a 
long time ; and hemoe it is that wlu'ro two 
friends nuH't after a long separation, one will 
say to the other, “ I have not seen you this 
month ! ’’ and so fortli. 

A vow to discharge a debt is fulfilled by 
discharging if in light or base money, or in 
money belonging to another. — If a man make 
avow, saying, “1 will discharge my debt, 
owing to such an one, this day,” and be 
])ay tlie debt upon that day accordingly, and 
some of the money in wbieh he has paid it 
should afterwards prove light, or base, or 
the right of anotlu'r person, yet the vovvt'r is 
not forsworn ; because lightness is only a 
defect, which does not destroy the spi'citi 
(whence it is that if onc' of the parlic's, in a 
contract of Sirf sale, should, through ni'g- 
ligimcc, rcci'ivc base nu'tal in return for pure 
melaf, the exchange is completely ful tilled 
—and so also, the seller is fully paid his 
price', in a contract of Sillim sale, where he 
receives base coin in place of pure coin) — 
and such being the case, the condition of 
fulfilment (namely the payment of the debt) 
is accomplished : the vower, therefore, is not 
forsworn ; the receipt of the money, also, 
where it is the right of a third person, is 
valid nevertheless, and the fulfilment thus 
established is not afterwards afieeted by the 
restoration of the same to that third person. 
(If, however, any of the money, after pay- 
ment, sliould appear to be composed of 
cwter, or tin, the vower is forsworn; 
ecause those metals are not regarded as 
specie, whence, if through negligence they 
snould be accepted in a Sillim or Sirf con- 
tract, it is not a lawful payment.) 

Or by means of liquidation. — If, also, the 
vower should sell his slave to his creditor, 
within the course of the day, in lieu of the 
debt, and the creditor accept Hf the same, 
the fulfilment of the vow is accomplished ; 
thecAuse liquidation is one^ mode of dis- 
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charging debts that is, the debt due to one 
party ceases in lieu of the debt due to the 
other (for the creditor is responsible for 
whatever he receives, as he receives it on its 
own account by becoming proprietor of it, 
and thus the same obligation rests uj)on the 
creditor in Ixdialf of his debtor as already 
rests upon the debtor in ]>ehalf of the 
creditor) ; a mutual liquidation, therefore, 
takes place between them, and the d(ibt of 
each is remitted in lieu of the debt of the 
other. (This mode of discharging the debt 
by liquidation is because the actual dis- 
charge is inconceivable, as the debtor does 
not here offer anytliing but substance, and 
thc! right of the creditor is not to substance, 
})ut is merely to the debt which has been 
incurred by the other ; and hence the 
learned in thc law say, “a debt must be dis- 
charged witli its like).'* Liquidation, there- 
fore, being one mode of discharging debt, the 
fulfilment of the vow, in the ease in (pu's- 
tion, is established, hecansc 1lie liquidation 
is established upon the instant of the sale 
of thc slave. 

Otuection. — The liquidation being estab- 
lished upon the instant of sale, why is the 
purchaser’s seisin of thc slave made a con- 
dition? 

hicpiT.— Seisin is made a (condition in 
order tliat the debt duo to the sell(*r, nanudy, | 
thc pricfo of the slave, may be fully con- 
firmed and cstablisla'd, bc'cause although it 
ho incuin])ent upon the ])urebuser from the 
instant of sale, yc't it stands within the 
possibility of ceasing, as it is possible that 
the aiTiide sold may perish liefore stdsiu; 
but by s(‘isin the (k'bt is fully conlirmed and 
cstablislu'd iiyxui tlu' pnrelias(T. 

Bat not hi/ the (/iff of the erei/itor.— I f the 
creditor make a gift of the d('bi to the (b'btor 
within the course of the day, the fulfil- 
m(‘nt of the vow is not established ; because 
repayment lias not taken ])lace ; and also, 
because the discharge of the debt is an ftet of 
the debtor alone, and tin* gift of the debt 
implies that the creditor relin(|uislies his 
riglit to it, which is an act of thc creditor, 
and not of the debtor, wherefore the con- 
dition of fulfilment (namely, the act of the 
debtor) is not accomplished. It is liere to be 
observed, however, that although the fulfil- 
ment be not accomplished, yet the vowor 
is not forsworn, but the vow becomes void ; 
because the vow was restricted to that day, 
and the creditor having remitted the debt 
within that day, thc swearer is thereby eftec- 
tually precluded from the fulfilment of his 
vow before the expiration of its term, which 
does not take place nntil the end of the 
day, whence the vow becomes void, in the 
same manner as in the case of the vessel of 
water. * « 

A vow not to accept reimharsement of a 
^ dehtv} partial paymerHs is not violated until 
the whole debt shall hare been so received . — 
If a debtor Were to make an offer, saying to 


* See Chap. VI., ante p. 162 . 


his creditor, “ I will discharge my debt to 
you, by partial payments,” and the creditor 
should reply, with an oath, saying, VI will 
not thus receive my due accepting part, 
and not the whole,” and he should after- 
wards take a part of the debt, yet he is not 
forsworn so long as he receives not the whole 
debt thus by partial payments; because 
here the point which produces a violation of 
the vow is the receiving the w,bole debt, but 
in partial sums, and that has not taken place. 
— If the debt consist of articles computable 
by weight, and the yower accept payment by 
two or more weighings thereof, in such a 
manner as not to bo employed in any other 
concern between these two weighings, ha is 
not forsworn, although this be a partial 
mode of receiving payment, because the re- 
ceipt of the whole at once is sometimes in 
any common way impossible, and hence any 
debt of this descriiition is an exception from 
the present case. 

If a creditor make requisition from his 
debtor of *h part of what is due to him, sup- 
pose two hundred Dirms, and the debtor reply 
that “ he has not so much money,'’ and the 
creditor disbelieve him, and he answer, “if 
1 possess more than one hundred Dirms, my 
wife is divor(!ed,” and it should happen that 
lie is, at the time of saying this, possessed of 
fifty Dirms only, he is not forsworn ; because 
his design, in this declaration, is merely to 
express his dtaiial of being possessed of more 
tlian one liuiidred Dirms ; and also, because 
his excejition of one bundrc'd Dirms involves 
an exception of ('viry component part or 
proiiortion of onc^ hundred ; and fifty is one 
of thesi' proportions ; wherefore fifty also 
arc' except ('d, and lumce ho is not forsworn. 
And the rule is the same, if, instead of 
“ more than one himdri'd Dirms,” he should 
say, “other than one hundred Dirms,” or 
“beyond one hundred Dirms,” — beclluse all 
these terms equally express exception. 


CHAPTER XTV. 

OF MISCELLANEOUS CASES. 

A I'ow ayainst doing a thing ^ unrest ric- 
tivety 'pro7iou)iee(f operates as a perpetual 
i)thihitwn. — If a man make a vow, saying, 
“ I will not do so and so,” it is necessary 
that he for ever abstain from thc commission 
of that act, because he has expressed the 
negative of the act generally, and hence the 
prohibition is general, in consequence of the 
negative being unrestrictively expressed. 

A vow of performance is f^dfilled by a 
single instance of performance. — If a man 
make a vow that “ ne will do such a thing,” 
and he should once do it, his vow is fulfilled, 
as he has not undertaken more than the com- 
mission of that act in one single instance 
unspecihed, because such is to be understood 
from the words by which he binds himself, 
fulfilment is therefore established, upon his 
once*’performing a single instance of the act 
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in qi^estion, whatever instance that may be, 
and whether such performance be voluntary 
or compulsive. In a case of this nature, 
moreoter, the vower is never considered as 
forsworn, unless where he may be utterly 
excluded from a possibility of performing? 
the act, which can only be by his death, or 
by the destruction of the subject of the act. 

An oath imposrd hy a supreme moyisfratc 
continues in force (utly duriny the existence 
of that ?nayiMrate's authority . — Ir a sultan, 
or other supreme f?ovornor, or magistrate of 
a kingdom or province, should recpiire an 
oath of a person that “ he will inform him 
of the dwelling of every (wil-doer, who shall 
enter that territory,’* and the ])erson swear 
accf^rdingly, .^ueh oath binds him to convey 
such information to the magistrat(‘ aforesaid, 
during the existcaice of liis authority only, 
and no longer ; bc'Cause tlu' intention of the 
mayistrate, in imposing such an oath, is to 
re])el the wickedness of evil-do('rs, or to ])re- 
veut such wickedness in others by the pun- 
isliment of those evil-doers ; conv^'ying this 
information, tluTefon', after the (-xpiration i 
of the magistrate’s government and autho- , 
rity, is no maimer of use ; and tlu^ I'Xpira- i 
tion of the magistrate’s authority takes ])lace I 
either on his death, or his removal from j 
office. 

A rom of gift is fulfilled hy the offer of 
the (jift^ although it he not acerpted <f. — Ik 
a master make a vow “ that he will bestow 
such a slave upon such a person,” and lie 
should bestow that slave accordingly, and 
tile person refuse such gift, yet the vow is 
fultilh'd. — This is contrary to the doctrine 
of Zitfer, wlio considers gift to be the same 
as sale, as being equally a transfer of iiro- 
porty ; and as, if a man swear that “ he will 
sell his slave to such a person,’’ and that 
person refuse to buy the said slave, pie vow 
reiiiaini^unfulhlled, so in this case likewise. 
—The arguments of our doctors on this point 


' are twofold F irst, ^ft is a voluntary or 
' gratuitous deed, and nence is executed on 
the part of the giver alone, independent of 
! tlxe receiver ; thus we say, “ such a person 
presented so-and-so to such a person,” al- 
though the other may not have accepted it : 

; — Skcoxdly, the design of the swearer, in 
* making such a vow as the above, is to ex- 
hibit his own generosity and liberality ; and 
that is effected by means of the deed of gift ; 
but a contract of sale is a mutual engage- 
ment, which can he executed only by the act 
of both the parties concerned in it. 
j Jlncf in respect to odoriferous herbs or 
flowers hare force according to the sense in 
ichich the dcuoniinatiini of them is generally 
tuhen.— Ira man make a vow that “ he will 
' not smell Ifeehan,” and ho should afterwards 
smell to the rose or the jessamin, he is not 
ibrsworn, because Uecdian is that species of 
llowers whiidihave no stalk, and the rose and 
jessamin liavc stalks or branches from which 
j th(‘y depend. 

Ik a man wore to make a vow, saying, 
that ” Jk; would not purchase violets,’’ and 
have no particular intention therein, the 
vow is construed to mean oil of violets, from 
general custom, according to which, a per- 
son dealing in that article is termed a violet- 
seller ; and as purehase is fouiidod upon sale, 
a person purchasing oil of violets is termed 
a buyer ol vioh'ts. — (Some doctors maintain 
that, with us, by the term violets, is under- 
stood the dower only, and not the oil.) — if 
I the vower wen; to say that “ he would not 
I purc^hase flowers,” hy this is to be under- 
I stood the leaves only, and not the oil, as 
' su<‘,h is the literal meaning of his expres- 
sion ; and custom also accords with this, 
because by flowers is usually undei^stood the 
leaves of the flowers. In the case of violets 
custom has esta])lislied it otherwise, as the 
I word violets is commonly used to express oil 
I of violets. 


EJfl) OF THE FIRST VOLUME. 


VOL. II. 


BOOK VII. 

OF HOODOOD, OR rU>!lSIlMENTS.^ 

Definition ofHidd . — Hoonoop is the plural 
of Hidd; and Hidd in its primitive sense 
signifles obstruction ; whence a porter or 
gatekeeper is termed the Iliddaa, or ob- 


* These are here confined solelv to ^bore- 
dom, drunkenness, and slander. I’he punish- 
ments for theft, &c., are treated of under 
their proper heads. % 


struclor, fiora Ids office of prohibiting people 
from entering. In law it expresses the 
correction appointed and specified by the law 
on account of the right of Goo, and hence 
the extension of the term Hidd to retaliation 
is not approved, since retaliation is due as a 
righ^ of man, and not as a right of Gon; 
and m the same manner, the extensiop of it 
to Tazeer (or discretionary chastisement) is 
not approved, as Tazeer is a species of cor- 
rection not specified or determ^fied by any 
fixed rules of law, but committed to the 
disc j;e tion of the Kazee. ^The original 
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design in the institution of Hidd is deter- 
ment,^ that is, warning people from the i 
commission of offensive actions ; and the 
absolution of the person puni'^hed is not the 
original design of it, as is evident from its 
being awarded to Infidels in the same 
manner as to Mussulmans. 

Chap. I.— Of Zinna, or 'Whoredom.* 

Chap. II. —Of the Carnal Conjunction 
which occasions Punishment, and 
of that which does not occasion it. 

Chap. III. — Of Evidence in Adultery 
and of detraction therefrom. 

Chap. 1\^. — Of Hi'ld-Shirruh, or the 
Punishment for Drinking Wine. 

Chap. V.— Of Ilidd-Kazaf, or the 
Punishment for Slander. 

Chap. VI. — Of Tazecr, or Chastisement. 

CHAPTER I. 

OF ZINNA, OR WnOREDOM. 

Whoredom may he established by proof or 
hy coiifession.—WnoRy.DOU is established 
before the Kazee, in two dilferent modes— by 
proof and by confession ;--by proof, because 
that is a demonstration foundi'd on the 
appi'arance of facts; and by confi'ssion, 
because* probability is most in favour of tiie 
truth in such acknowledgnient, esp(*cially 
where it is to be the occasion of suffering 
and shame to the person confessing; and 
whoredom being] an act the nature of 
which most frequently excludes the possi- 
bility of positive proof, it is necessary tliat 
circumstantial evidence be admitted as suffi- 
cient to establish it, lest the door of (ioiTec- 
tion might be shut. 

'To establish it upon proof four witnesses 
are nupjired.—'ViiK manner of giving evi- 
dence to whoredom is by ibur persons bearing 
witness against a man and a womait that 
they have committed whoredom together, 
because Con has commanded in the Koran, 
saying, “ rRonucio four witnfssfs from 
AMONG YOU AGAINST THEM ; and also, “ IF 
ANY PERSON ADVANCE A CHARGE OF WHORF- 
I)OM AGAINST OTHERS OF CHASTE REPUTE, 
AND CANNOT PRODUCE FOUR WITNESSES IN 
SUPPORT OP HIS ACCUSATION, LET HIM RE 
PUNISHED AVITH EIGHTY STRIPES.” More- 
over, the prophet once said to a man who 
brought before him an accusation against his 
own wife, “ Bring four men who may bear 
testimony to the truth of your allegation 
and this degree of proof is also required, 
because it is laudable to conceal and cover 
infirmity, and the contrary is prohibited ; 
and by requiring no fewer than four wit- 
nesses to a charge of whoredom both '.hese 
ends are obtained. 

Who must he particularly examined in 
respect to all the circumstances of the fact . — 

• Meaning either adultery or fornicaMon. ■ 


When witnesses come forward to« bear 
evidence in a case of whoredom, it is neces- 
sary that the Kazee examine them parti- 
cularly concerning the nature of the dffence; 
that is, that he ask of each witness respec- 
tively, What is whoredom ? ” and “in what 
manner have the parties committed it?’’ and 
“ Avhere ? ” and “ at wKat time ?” and “ with 
whom?” — because the prophet interrogated 
Maaz as to the manner of the fact, and the 
nature of the offence ; and ‘‘also, because 
examination in all these particulars is a 
necessary caution, since it is possible that 
the witnesses, by the term Zinna, may mean 
something not directly amounting to carnal 
conjunction (such as seeing and touchqjg), 
Zinna being a phrase occasionally applied to 
these also. It is possible, moreover, that 
the whoredom may liave been committed in 
a foreign country, and therefore that it is 
not cognizable ; or it may have been com- 
mitted at a distant period, prior to the charg-o, 
wdiieh is thendbre inadmissible ; it may 
hapiien, b)o, tliat the fact may have been 
commitied under an erroneous eonception of 
the parties w'ith respect 1o its legality, such 
as w’ciild occasion remission of punishment, 
and such ns ncithi'r the parties themselves, 
nor the evidences against them are aware of 
(as in a case where a man has connexion 
with the fern ah* slave of his son) ; it is 
therefore requisite that the judge examine 
tlie evidence niinutdy wdth respect to all 
these particulars, since some circumstance 
may appear, in the course of such investiga- 
tion, sufficii'iit to exempt from ])unishment. 

Upon the eridence being duly given, sen- 
toicc of punishment is pussed. — And when 
tin* wdtness(*s shall thus have lx ‘rno testimony 
com])l('tcly, declaring that “ thi*y have seen 
tlio parti(‘s in the very act of carnal con- 
junction” (describing the same), and the 
inti'grily ol sueli evidence is also k;Jow^B,to 
the Kazee from both an open and a secret 
purgation, let liim tlien pass sentence of 
punishment for whoredom, according to such 
evidence. The apparent probity of the 
witnesses docs not siilliee in toe present case, 
hut it is necessary that the magistrate 
ascertain their probity, both by an open and 
a secret purgation, in such a manner, that 
(])osj>il)ly) some circumstance may appear 
sufficient to prevent the punishment, because 
the prophet has said, “ !Seek a pretext 
to prev^ent punishment according to your 
ability ; ” contrary to aU other cases, in 
which the apparent integritv of the witnesses 
is (according to Haneefa) held sufficient. The 
mode of open and secret purgation is fully 
set forth under the head of Evidence. 

Mohammed has said, in the Mahsoot, that 
the Kazee may imprison the accused, until 
he make a purgation of the witnesses, 
because the person against wdiora the testi- 
mony is given stands charged with whoredom 
upon tiie evidence of witnesses; and also, 
because the prophet once ordered a person 
charged with whoredom to be imprisoned ; 
con-rary to a case of debt, since a debtor 
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can^iot be imprisone d upon a charge of debt 
exhibited agaiubt him by witnesses, until 
theii* probity be fully proved. The nature 
of this distinction shall be treated of at 
large in another place. 

Co7ifession inu.st he repeated four diffirent 
times. — The confession which establishes 
■whoredom is made by a person of sound mind 
and mature age acknowledging himself (or 
herselt) guilty of whoredom lour limes, at 
four diderent appearances, in the presence of 
the Kazee, he [the Kazee] di dining to receive 
the confession, and sending the person away 
the first, s( cond, and Ihii d time. 1 he matu- 
rity and sanity ot the pci son ('onhssing are 
ciftiditions, because tlu' diclaration oi an in- 
fant or an idiot is not worthy of anj" endit, 
or because the a( knowb dgnu nt of such is 
not sufb(i(nt to induec a sintinci' of ]ujnish- 
imnt. Ilie coiidilion of tlu' conic ssion being 
made four tinu's at four diffeHiit apixar- 
ances is agreeable to our doctois. Aecoidiug 
to Shale i, a single' eoiiftssion, in a ease of 
whoud(-m, is sulliucnt, be cause tie considc'is 
the law' to be tlic' same' here' as in all otlu'r 
cases, tb(' conlession or acknowh dpnunt of 
any eiicumstanei' bc'ing tlu' nuans of dis* 
closing or disecAc ling that which is so con- 
fessed or aeknowl' dged ; and a single eon- 
fesMon is fully adequate to this puiqiose, a 
repetition being ol no nuiniur of use, since 
the disclosure or discovery is not in any 
degree increased or amplified by it : contrary 
to ])lurality of witnesse's, as tlu; abundance 
of witnesses is a mc'ansof remo\ing all doubt 
W'itli rcspe'ct to their \eracity, and of afford 
ing fuller satisfaction to the mind ; whereas, 
by the repetition of the declaration of a single 
person (as in case of confession), no such 
additional satisfaction is ()btaine(l.^ Ihe 
arguments of our doctors in op]) 08 ition to 
what|i8 here nd\anced by Shafei are two- 
f(dd : pTkst, the case of Maaz, on whom tlu' 
prophet W'ould not decrei' any punishment 
until he should liavi' made confession ot‘ his 
ofl'tuce four diiferent times at four difiereul 
a])pearauc('s, t here* it is to Ih* concluded that 
if a single eouti'ssiou bad sufTiced, and it had 
bt'cn iiroper to proei'cd to punishment upon 
the force of it alone, the prophet would not 
ha\e delayed to inflict it until the confession 
should be four tinu s repeated us aheivc 
Si.coxDLY, as in evidence to whoredom four 
witnesses are re([uisite, so also in the con- 
fession thereof four repetitions are requisite, 
and for the same reason, namely, that it is 
laudable to conceal intinnify ; and this con- 
dition of the repetition of confession has a 
tendency to conceal infirmity . The reasons 
for establishing four appearances of the per- 
son confessing as a condition are twofold 
Fikst, the tradition of Maaz, as already re- 
lated Skco^^uly. a phirality of confessions 
is made a condition, and that cannot be 
obtained without a plurality of api^jarauoes 
on the part of the coufessor, since* one (.fleet 
of an unity of place or appearance is to 
render the separate declaration of the#saine. 
thing as one declaration; and hence four' 


confessions, in a single appearance,* amoimt 
only to a single confession ; and as confession 
relates only to the person confessing, the 
or otherwise, of his appearance, is 
led, and not that of the Kazee’s assent- 
rv,or?« four Rcna- 


“ Thou art mad! ' ana sueu UUllCa 
the person, upon the Kazee thus repelling his 
confession, going forth, so as to be out of the 
Knzee’s sight, and returning again, and re- 
]H'a(ing his confession and so on to the 
fourth time. I'his is recorded from Aboo 
llaiucfa, on the authority of the conduct of 
the proplu t ill tlie instance of Matiz, whom he 
thus se nt (Uit of his sightthree diflerent times. 

77/r p( rsou roufessf’Utj inusf he j)articufarly 
’X(emiind.—^\\v:^ confession shall have 
:;(cn made in this manner four diflerent 
limes, the Kazee must then proce'cd to exa- 
mine' the* persem so confessing, asking him, 
“IVhat is whore dom ?”—an(l “where, and 
in what manner, and with whom — have you 
oomiiTitte'd this whoredom — All which 
duly obsorve d, the person confessing be comes 
tlu'u ])ro]>cTly obnoxious to punishment, as 
the ]uoof is C('m]d('te'. The advantages at- 
tending tlie examination of the* e'onlessing 
p(rM»n liave lean already explained under 
the bead of witnesses beaiiiig evidence to 
wboreebm; but it is to be obsi'ived that 
although it be' diioeted the re that the Kazee 
examine the witnesse's with respect to the 
time of the pei pet ration of Uie lact, yet it is 
not. reciuisite to ])ut a similar question to a 
]Krson who eonlisses, because that delay 
which would impe ae'h the credibility of a 
witness does not in any respeet impugn the 
ere elibility of a pe-rsoii w ho makos a voluntary 
confession : some, however, have said that if 
the Kazee inte-rrogate siu'h a person with 
respe'ct to tho time of the fact, it is lawful, 

** The term Majlis, which, for the sake of 
perspicuity, is in this jilace translated appear- 
ance, lite'rally signifies a seat or jdace of 
sitting ; and it may admit of various expla- 
nations, aee'ording to tlie circumstance under 
which it is aijplie d, or the person to whom it 
re late'S. When it is mentioned as the MaiTis 
of the Kazee, it means the public assembly 
or court of that magistrate: when it applies 
S(d(‘ly to the parties who come to make^ any 
docbinition before the Kazee, it may be ren- 
dered the appearance of that party m COUKT. 
It also lif-quently refers to a private com- 
pany, and sometimes merely to the posture 
of the yiarty (as in the case of divorce left at 
the option of the -wife). In short, to define 
the true and precise application of the term 
Meylis in the present case, regard must he 
liad to the Mussulman usages, it being cus- 
tomary for the Kazee to admit people to 
deliver the substance of their testimony in» 
a sitting posture, and hence ^very time the 
arty arises and again resumes his seat may 
e jrendered a new appearance of that party 
in court. • 

• 12 
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since it is possible that it may have been 
committed during infancy. 

A person may retract from his confession. 
— If the person confessiug should deny the 
fact, and retract from his confession, either 
before or during the infliction of punishment, 
his retractation must be credited, and he 
must forthwith be released. — Shafei and Ihn 
Lailee have said that retractation after con- 
fession is not to be credited, but that the 
unishment must be inflicted, since as it has 
een already incurr(;d by the confession, it 
cannot be don(' away in consequence of de- 
nial ; as in a case wliere whoredom is estab- 
lished against a person upon the testimony of 
witnesses or as in a case of retaliation, or 
of punishment for slaiuh'r ; — that is to sa5% 
when retaliation or punishment for slander 
are once established upon the confession of 
the offender, they do not drop in consequence 
of his subsequent denial of tins fact; and so 
in this case likewise, 'fhe arguTnent of our 
doctors is that denial after confession is an 
intimation, which (like the confc'ssion) may 
be either false or true ; and there is no, person 
to disprove such denial ; and hence, from the 
inconsistency between the conlession and the 
denial, a doubt ari^^es concu'rning the con- 
fession; and punishment drops in conse- 
quence of any doubt: contrary to intima- 
tions which involvt' the rights ot* individuals 
^,such as retaliation, and punishment for 
slander), as the claimant of the right, in 
those cases, is the dis])rover of the person 
who has conlessi'd, when he altcTwards 
denies, which is not the east' in any matter 
involving merely a right of the law. 

It is laudable in the Kazee, or Imam, 
before whom coniVssion oi' whoredom may 
b(‘ made, to instruct tin ]»erson coidessing to 
deny it, by saying to him, “Perhaps you 
have only kissed or touched h(‘r,” lH‘(uiuse 
the prophet spoke so to ^Maaz ; - and Moham- 
med, in the Mabsoot, adds that the judge* 
may also examine the confessing person -.vith 
respect to such circumstances as, if made to 
appear, would tend to his entire exculpation, 
such as, “whether the fact confessed may 
not have been committed in marriage,” or 
“ under an erroneous misconception of its 
legality ? ” 

Section. 

Of the Manner of Panishmejit^ and the In- 
fliction thereof. 

A married person competed of whoredom 
is to he stoned. — When a person is fully 
convicted of whoredom, if he be married, let 
him undergo the punishment of Hajim, that 
is, lapidation, or stoning to death, because 
the prophet condemned Maaz to be thus 
stoned to death, who was married ; and he 
has also declared, “It is unlawful to s^ill 
the blood of a Mussulman, excepting only 
for three causes, namely, apostacy, whore- 
"HOM after marriage, and murder'’— and in 
this all the coenpanions likewise unite. 

Mode of executing lapidation. — It is ne- 
cessary, when a j^'horemonger is to be stoaed 


to death, that he should be carried to some 
barren place, void of houses or cultivation ; 
and it is requisite that the stoning b% exe- 
cuted, — first by the witnesses, and after them 
by the Imam or Kazee, and after those by 
the rest of the by-standers, because it is so 
recorded from Alee, and also, because in the 
circumstance of the execution being begun 
by the witness there is a precaution, since a 
person may be very bold in (^^-'livering his 
evidence against a criminal, but afterwards, 
when directed himself to commence the in- 
fliction of that punishment which is a conse- 
qui'nce of it, may from compunction retract 
his testimony ; thus causing the witnesses 
to begin the punishment may be a means* of 
entirely prevtmting it. Shafei has said chat 
the witnesses beginning the punishment is 
not a requisite, in a case of lapidation, any 
more than in a case of sijourging. To this 
our doctors reply that reasoning upon a case 
of lapidation from a case of scourging is 
sup])osing an analogy between things which 
are essentioilly different, because all persons 
are not acquainted with the proper method 
of infli(‘ting flagellation, and hence, if a wit- 
ness thus ignorant were to attempt it, it 
might prove fatal to the sufferer, and he 
would die where death is not his due ; con- 
trary to a case of lapidation, as that is of a 
destructive nature, and what every person is 
equally capable of executing, wherefore if 
the witnesses shrink baidv from the com- 
mencement of layiidation, the punishment 
drops, because their reluctance argues their 
retractation. In the same manner punish- 
ment is remitted when the witnesses happen 
to di(* or to disappear, as in this case the 
condition, nanu'ly, the commenciunent of it 
by the witn(*ss('s, is defeated. This is when 
the whoredom is established upon the testi- 
mony of witni'ssi's : but when it is established 
upon the confession of the ofiendi'r, itvS then 
re(juisit(‘. that the lapidation be executed, 
first by thi* Imam or the Kazee, and after 
them by the rest of the multitude, because 
it is so recorded from Alee ; moreover, the 
prophet threw a small stone like a bean at 
Ghamdeca, who had confessed whoredom. 
What is said on the subject is taken from 
the Zahir-Kawayet. 

The corpse of a person executed by lapi- 
dation for whoredom is entitled to the usual 
ablutions, and to all other funeral cere- 
monies, because of the declaration of the 
rophet with respect to Maaz, “Do by the 
ody as ye do by those of other believers 
^and also, because the offender thus put to 
death is slain in vindication of the laws of 
God, wherefore ablution is not refused, as 
in the case of one put to death by a sentence 
of retaliation : moreover, the prophet allowed 
the prayers for the dead to Ghamdeea, after 
lapidation. 

An unmarried free person is to he scourged 
with otw hundred stripes . — If the person 
convicted of whoredom be free, but unmar- 
ried, the punishment with respect to him is 
,one hundred stripes, according to what is 
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saiA in the Koran, ** The whore and 

WHOREMONGER SHALL YE SCOURGE WITH 
AN HUNDRED STRIPES;” — for although this 
text be cancelled with respect to married 
persons, yet in regard to all other than those 
who are married the law must be executed 
in conformity to it. 

3Tode of executing scourging. — Observe 
that the hundred stripes inllicted by the 
decree of %e magistrate must be adminis- 
tered with a rod which has no knots upon 
it ; and that the stripes must be applied 
in moderation, that is to say, neither Avith 
severity, nor yet with too much lenity ; 
because Alee, when he was about to inflict 
correction, used to smooth olf from the rod 
any knots which might happen to be upon 
and as too much seventy on the one 
hand tends to destruction, on the other hand 
too much lenity is inadequate to the design 
of correction. And when punishment is to 
bo inflicted on any person, it is necessary 
that he be stripped naked ; that is to say, ' 
that all the clothes be taken ofl^ except the 
girdle ; — because Alee directed so in this 
matter ; and also, because the punishment 
is in this way administered with the greatest 
effect : but as the removal of the girdle 
from the body would expose nakedness, it 
is therefore to ho left. 

The stripes must not all he give?! on one 
art of the body. — It is requisite that the 
undred stripes be given, not all upon the 
same part or member* of the person upon 
whom ])unishmont is inflicted, but upon 
different parts, as it might otherwise bo 
attended with danger to life ; and none 
of the stripes must be inflicted on the face, 
the head, or the privities, because the 
prophet once said to an executioner, “ In 
indicting the punishment, take care not to 
strike the face, the head, or the privities ; ” 
and hlso, because the first of those is the 
seat of expression and likewise of beauty; 
and the second is the central seat of the 
senses ; and the third is a part which cannot 
be wounded without danger to life; and it 
is to be apprehended that in the first and 
second instance the appearance and the 
faculties might sustain material injury, and 
the injuring of those is a species of destruc- 
tion to the man ; and that in the last life 
might be endangered : it is unlawful there- 
fore to strike on any of those parts, the 
design of correction being amendment and 
not destruction. A boo Yoosaf has said that | 
one or two strokes may he given on the 
head, as Aboo Bihr once said to an execu- 
tioner, “ Strike on the head, because there 
the devil resides;” in reply to this, how- 
ever, we remark that Aboo Bihr gave this 
direction with respect to an infidel alien, 
who had been used to seduce believers from 
the faith, and whose life of course had been 
forfeited. 

* In the original, Azoo, a limb, which 
would make this species of correction more 

properly to apply to the bastinado. • 


Scourging must he inficted upon a man 
standing y and upon a woman sitting . — When 
a man is to be scourged for whoredom he is 
to receive his punishment in a standing 
posture, because Alee has said, ” Correction 
IS to be inflicted upon men standing, and upon 
women sitting and also, because the pro- 
er infliction of punishment depends upon its 
eing open and public, which is best effected 
by its being received in a standing posture ; 
but yet as a woman is nakedness,* in thus 
administering the correction to her there 
might be an apprehemsion of the exposure 
of nakedness. It is to be observed that in 
administering punishment it must not be 
inflicted in the way of Mid.f Concern- 
ing the meaning of the term Mid there 
are various opinions: — some say that it 
signifies laying a person on his face upon 
th(‘ ground, and stretching out his limbs; — 
some, that it signifies the exi'cutioner draw- 
ing the rod over his own head ; others, that 
it signifies the executioner drawing back 
the rod, after giving the blow ; but the 
C(>rrf4;tion must not be inilicU'd in the way 
of Mid, according to any of these accepta- 
tions, as it is more than what is due. 

ui slave to receive fifty stripes. — Ip the 
person convicted of whoredom be a slave, 
male or female, the punishment of such is 
fifty stripes, b(*cause the Almighty has said 
[in the Koran], speaking of female slaves, 
“Tuiri SHALL r>E SUBJECT TO HALF THE 
PUNISHMENT OF FREE MARRIED PEOPLE — 

and the t(‘rm slave in the text extends to 
males as well as females.^ ^ Moreover, as 
bondage occasions the participation of only 
half the blessings of life, it also occasions 
tlu‘ suflering of only half the punishments, 
because an oflence increases in magnitude in 
proportion to the magnitude of th(‘ blessings 
und(T the enjoyment of which it is committod. 

A woman is not to he stripped . — The 
punishment of whoredom is the same with 
resfjcct to both sexes, as all the texts which 
occur in the sacred writings upon this subject 
extend equally to both ; but yet a woman is 
not to be stripped, neither is her veil to be 
taken off, but only her robe, or other out- 
ward garment, as the removal of any other 
part of her dress would be offensive to 
modesty ; but as the robe or outw^ard gar- 
ment would prevent the effect of the correc- 
tion, and the removal of such is not indecent, 
she is to be stripped of these. 

A WOMAN is to receive her punishment in 
a sitting posture, according to the direction 
of Alee before recited, and also, because in 
this a regard is shown to decency, which it 
is incumbent to preserve ; and for the same 
reason, where a woman is to be stoned, a 
hole or excavation should be dug to receive 

♦“A woman is nakedness;” that is to 
say, every part of a woman’s person is equally 
indecent to be seen. # 

t LiteraU y length ; it admjts of various 
applications. 
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her, as deep as her waist, becaus(? the prophet 
ordered such a hole to be dug for Ghamdeea 
before mentioned, and Aloe also ordered a 
hole to be dug for Shooraha Haradeeanee : 
it is however immaterial whether a hole be 
dug or not, because the prophet did not issue 
any particular ordinance respecting this ; 
and the nakedness of a woman is sufficiently 
covered by her garments ; but yet it is 
laudable to dig a hole for her, as decency is 
thus most effectually preserved. There is 
no manner of necessity to dig a hole for a 
man, because the propluit did not so, in the 
case of Manz. And observe it is not lawful 
to bind a person in order to execute punish- 
ment upon him in this case, unless it appear 
that it cannot othfirwise bo inllicted. 

Slaves cannot he punished for lohoredoni 
hut hy authority. - k MASTEit cannot inilict 
correction upon his male or female slave [for 
Avhoredom] but by permission of the Kazcie. ■ 
Sliafei has said that it belongs to a master to i 
inflict correction upon his slave, in this as 
well as in any other case, because a man’s 
authority over his slaves is general and^ibso- 
lute, even preferably to that of the Kazee, 
as a master is empowered to ])erf()rm acts 
with respect to his slaves in which the Kazee 
is not empowered ; this, therefore, is the 
some as Tazeer, or dis(;r('tionary corn'ction ; 
t' at is to say, the mash'r is at liberty to 
inflict stated punishment for whoredom 
upon his slaves in tlu' same manner as 
discretionary correction. The argiime.nts of 
our doctors are twofold : — First, tlie pro])het 
has dcsolared that there are four things com- 
raitt('d to magistrates, and that om* of thos(‘ 
is llidd, or statcal punishment, which is 
hero treated of; Skcondty, llidd, or stated 
imnishment, is a right of God, as the dosign 
of it is to purify the world from sin ; and as 
it is a right of God, hence it cannot lx* done 
away by the act of any individual, where- 
fore this right is to be exacted by tin* prince, 
as the deputy of the law, or by the Kazee*, as 
the de])uty of the prince : contrary to Tazeer, 
or discrc'tionary correction, becaiuse that is 
a right of the individual, whence it is that 
infants are subject to Tazec'r, although they 
be not liable to llidd. 

Definition of the state of marriage udiich 
subjects an adulterer to lapidation . — The 
state of marriage necc'ssary to indu(?e lapi- 
dation requires that the wboremonger be of 
sound understanding and mature age, and a 
Mussulman, free, and who has consummated 
in a lawful marriage with a woman at a time 
when she also is sane, free, adult, and a 
Musslima. This is the definition of Haneefa 
and Aboo Yoosaf. According to Mohammed 
and Sh a fid the state of marriage in question 
requires simply that the whoremonger be 
free, and a Mussulman, and one who kis 
consummated in a lawful marriage with a 
woman of the same description, it is to be 
Considered, how('ver, that sanity of intellect 
and maturity cd’ age are conditional to the 
receiving of punishment, since, without these, 
men are incapably of reading or understand- 


ing the ordinances of the law ; and the other 
requi&ites, besides these two, are made con- 
ditions in order that the sin may appear in 
its greatest magnitude, from the conside- 
ration of Gie magnitude of those blessings 
under which it is committed, as ingratitude 
for the blessings of Providence is greatest, 
and most atrocious, when those blessings are 
enjoyed in the highest degree ; now the par- 
ticulars aforesaid, namely, the -Mussulman 
faith, and freedom, and the enjoyment of a 
woman in a lawful marriage, are among the 
greatest blessings of lite, wherefore lapida- 
tion on account of whoredom is ordained in 
cases where all these circumstances exist ; 
and hence lapidation is enjoined when the^:e 
conditions exist : contrary to the superiority 
derived from the other gifts of nature or of 
fortune, such as family, learning, capacity, 
beauty, and wealth, which are not condi- 
tions, because the law has no regard to those 
circumstances, and also, because those which 
have been stated are alone sufficient to con- 
stitute the fiiiagnitude of the sin of whore- 
dom, so as to subject the offender to lapidation, 
since, by virtue of freedom, a man is ('nabled 
to contract himself in a lawl'ul marriage, and 
by virtue of a lawful marriage he is enabled 
lawfully to indulge his carnal appetite, and 
by such indulgence to allay his passions; 
and, by virtue of being a Mussulman, he is 
enabled to marry a Musslima, whicli fixes 
and confirms the belief of the prohibition of 
whori'doni to him ; all tlu'se things, there- 
fore, particularly forbid and inhibit a man 
from the commission of whorcMom ; and a 
sin is giH'at in ])roportion to the force of the 
inhibiti(»iis under which it is committed. 
I'lu' s(*ct of Shafei differ from our doctors 
with respect to that part of the proposition 
which asserts that the proh ssion of the 
Mussulman faith is a ri'quisite condition; 
and there is also a record from Aboo '^viosaf 
to the same ('ffect. d’heir argument is, that 
in the time of the prophet a Jew committed 
whoredom with a Jewess, and the proidiet 
ordered them both to be stoned ; but to this 
our doctors reply that the tirophel passed 
that sentence in conformity to the Tawri'ct, 
or Jewish law, which has since been super- 
seded by the Mussulman law ; and the 
declaration of the prophet, “ Whosoever is 
not a true believer shall not be regarded as 
married,’’ * is a confirmation of this. The 
consummation now mentioned as a condition 
is understood in the conjunction having 
taken place so far as to require the pre- 
scribed ablutions ; and as it is a condition 
essential to such a marriage as induces lapi- 
dation, that the woman, at the time of con- 
summation, be of the same description with 
the man, in the points of sanity, maturity, 
freedom, and profession of the faith, it fol- 
lows that if a man were to consummate with 
a wife who is an idiot, an infant, a slave, or 


* Arab. Mahsan ; that is, married, under the 
^ircu Instances requisite to induce lapidation. 
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an*infidel, he is not considered as married 
in this sense, since, on account of these eir- 
cumitances, the advantages of the matri- 
monial enjoyment are incomplete, because 
a man has a natural aversion to consummate 
with a lunatic woman ; and he can have 
but little gratification with one under aj?c, 
where desire is not reciprocal ; and, in the 
same manner, he has not a strong desire to 
consummafi with a slave, as in that case his 
children are slave-born : and so also the 
enjoyment of a wife who is an infidel affords 
the less satisfaxition, because of the difference 
of religious principles. In all these cases, 
therefore, the advantage of the carnal ('ujoy- 
nfent is defective, whence the husband of 
such woman does not, by consummation, 
become a ^lahsan, or married man, in that 
sense which induces laj)idation. And tht‘ 
rule is the same where the husband is an 
idiot, an infant, a slave, or an infidel, and 
his wife sane, adult, and a Musslima. xVboo 
Yoosaf has said that where the wife is an 
infidel, her husband, being a IVlussulman, 
by consummating his marriage witli her, 
becomes as a married man ; hut, in reply to 
this, besides what lias b(‘eu abov(' advanced, 
it is to be remarhi'd tluit th(' iirophet has 
declared, “A Mussulman is not renden'd a 
married man by connexion with a (hi iustj an, 
nor is a Fiikf.man roiuh'red married by con- 
nexion with a wife who is a slave; nor a 
SLAVE by conni'xion with a wife who is 
riiEE.’' 

'itoning and scourging camiot he united . — 
It is not lawful to unite the punishments of 
stoning and scourging in the sam(‘ person, 
because' the prophet has left no prec(‘d(‘nt of 
the kind ; and also, because if they wert' to 
be united, the scourging would he useless, 
since the design of correction is a warning 
fiom^vice, and this warning is effected by 
rapidxition in respect only to others than the 
person so punished ; for a warning cannot be 
effected, with respect to the person punished, 
after his destruction. 

NiU' {irlfh^r.^pcct to a 'irofiinn) scourging 
and hfuilsh/ncnt. 1e a woman guilt v of 
whoredom lx; of mature age, in lu-r jiunish- 
ment scourging and haiiishnu’nt cannot he 
united. According to Shafei, tie si' two may 
be united with re-speet to her by way of 
punishment, that is, banishment may also 
be included in her punishment, — because the 
prophet lias declared, “If a man, being un- 
married, commit whoredom with a woman 
who is of age, the punish uient of such is 
one hundred strijies; and he shall be excluded 
from the city for the space of one* year, as by 
his banishment llie door is shut against 
whoridom, because in an unsettled situa- 
tion a man meets with few female com- 
panions to tempt him to commit it.” The 
arguments of our doctors are twofold, — 
First, Gon has dcadared, “ Tin^ whore 

AND THE WHOREMONGER SHALL YE SCOURGE 
WITH AN HUNDRED S'l^lIDES,” from wllich it 
is evident that the sole punishment o| such 
is one hundred stripes, for if it wore more iff 


would be there mentioned, and one hundred 
stripes alone would not have been declared 
sufficient; Secondly, her banishment is 
opening the way to the further commission 
of her crime, because people are under less 
restraint when removed from the eye of 
their friends and relations, as those are the 
persons whose censures they are most in 
dread of ; moreover, in an unsettled situa- 
tion, and among strangers, the necessaries 
of life are with difficulty procured, whence 
she might be induced voluntarily to prosti- 
tute ht rself for a supply, which of all kinds 
f whoredom is the most abominable ; and 
the saying of Alee, that “ Banishment is a 
means of seduction,” is founded on this 
second reason. As to the saying of the pro- 
phet quoted by Shafei, it is superseded, as 
well as the remaimler of that saying, “ If a 
SiYEEH (meaning a man who has consum- 
mated a maiTi.m(‘) afterwards commit adul- 
tc'iy with a Siyeeka, their punishment is 
one hundred stri])es and lapidation.” The 
way m which this is superseded is explained 
in its ])roper ])hiee. In short, banisliment, 
with respect to a loos(' woman, in the way of 
punishment, is not lawful ; but yet if the 
magistrate should hnd it advisable, he may 
banish her for tlu' space of one year, or less, 
but this banishment is in the way of I'azi'cr, 
or diseret ionary eorretT-um, us banishment 
may in some east's ojitTate as a warning, 
wherefore it is committed to the Kazee or 
the Imam ; and what is recorded concerning 
the companions, of their having banished 
people, is to be regarded in the way of 
Tazetu'. 

'J7tc execution of stoning is not suspended 
on account of slclnioss.— iv a sick pt'rson, 
being one whosti proper punishment is lapi- 
dation, commit whoredom, he is to be stoned, 
bceaiust' his destruction is due, and is there- 
fore not to h(i suspended on account of his 
illn 4 ‘ss : hut if he he one whose punishment 
is scourging, the execution of it must bo 
deferred until his re<amTy, li st life should 
l)c endangered, for llu! same ri'ason as the 
limb of a sude thief is not cut off until he 
he in a proper habit of body to endure the 
amputation without risk of life. 

Hut It Is so on account of 'pr eg nayicy . — If 
a pregnant woman commit wlioredom, and 
her punishment be lapidation, tin; execution 
must he delayed until her dc'livery, fur if 
sh(* w('ri' to be stoned whilst pregnant, the 
child would h(i destroy i;d in her womb, and 
its blood is not to be taken ; and if her pun- 
ishinoiit be scourging, the execution must be 
deferred until she shall have recovered from 
her labour, as that is a species of sickness, 
wherefore a delay must be made until her 
health be pi-rfectly restored : contrary to a 
case of .stoning, where the punishment need 
not he delayed until a yierfcct recovery, since 
the delay in this case is only with a view t(f 
the prc'servation of the child «in her womb, 
which is separated from her upon the instant 
of, its birth. It is record^ from Haneefa 
I that in stoning also the execution must be 
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delayed until the child become independent 
of her care, in case there should be no other 
person to foster it in her stead, because by 
this delay the child is preserved from de- 
struction ; and it is moreover related that 
when Ghamdeea, after her delivery, came 
before the prophet, that he might execute 
punishment upon her, he said to her, “Go 
and remain until such time as your child is 
independent of you.” 

A pregnaxt woman^ comneted upon evi- 
dence, must he imprisoned . — And OBSERVE, 

• — If a pregnant woman be convicted of 
whoredom upon evidence she must be con- 
fined in prison until she be delivered, lest 
she should abscond ; contrary to a case 
where a pregnant woman is convicted upon 
her own confession ; for in this case she is 
not to be conHned, as hi r denial after confes- 
sion must be credited (for which reason pun- 
ishment is remitted in ease of her denial), 
wherefore to imprison her would be useless. 


CHAPTER II. 

OF THE CARNAL CONJUNCTION WHICH OCCA- 
SIONS PUNISllM KNT, AND OF THAT WHICH 

DOES NOT OCCASION IT. 

Definition of the term Zinna. — The car- 
nal conjunction whicli occasions ])unishnient 
is Zinna, or wlioredom ; and tliis, both in its 
primitive sense, and also in its legal accepta- 
tion, signifies the carnal conjunction of a 
man with a woman who is not his property, 
either by right of marriage* or of bondage, 
and in whom he has no erroneous prop('rty, 
because Zinna is the denomination of an 
unlawful conjunction of the sexes, and this 
illegality is universally understood where 
such conjunction takes place dt'void of 
property, either actual or erroni'ously sup- 
posed. What is here said is tlie definition 
of whoredom with respc'ct to a man as to 
the whoredom of a woman, it simply signi- 
fies her admitting the man to commit the 
fact. 

Definition of erroneous carnal conjunc- 
tion. — Error m carnal conjunction is of two 
kinds, — the first error in respect to the act, 
which is termed Shoobha-lshtibah, or error of 
misconception : the second, error in respect 
to the subject, which is termed Shoobha- 
Hookmec [error by effect], or Shaba- Milk 
[erroneous propriety].— The first of these 
distinctions of error is not established, nor 
understood, but with respect to a man who 
mistakes an illegal carnal conjunction for 
legal, because Ishtibah signifies the man 
having carnal intercourse with a wompn, 
under the supposition of the same being 
lawful to him, in consequence of his sup- 
•posing something other than that which is 
necessary to (j^nstitute legality as afibrding 
an argument of such legality ; it is there- 
fore necessary that this mistake should have 
operated in his ^ind in order to establish 


Ishtibah, or misconception ; and hence tllis 
species of error is not understood, except in 
the case of a person who is under such mis- 
apprehension. — The second species of error 
is established, where the argument of the le- 
gality of carnal conjunction exists in itself, 
but yet practice cannot take place upon it, 
because of some obstacle ; and this does 
not depend upon the apprehension or belief 
of the person who commits the ui/lhwful act : 
whence this species of error is regarded in 
respect to all men, that is to say, men who so 
conceive, and also those who do not. — And 
punishment drops in consequence of the 
existence of either of these two species of 
error, on account of a well-known traditioif. 

Parentage is established in a case of error 
with respect to the subject, but not in a case 
of error ivith respect to the act. — In a case 
of error of the second species, the parentage 
of the child is established in the nian who 
has had such connexion, if he claim such 
child ; but in a case of error of the first 
species, the *parentagc of the child is not to 
be established in the man, notwithstanding 
his claim, — becuuse, in a case where the 
error is of the first species, the act of genera- 
tion is positive whoredom, although punish- 
ment be not incurred, on account of a cir- 
cumstance which has reference to the man 
committing such act (namely, that of the 
illegality of the act being misconceived by 
him, according to his apprehension of it) ; 
but the act of generation, in a case of eri*or 
of the second species, is not positive whore- 
dom. 

Error in respect to the act exists in eight 
several situations ; namely, with — 

1. — The female slave of a man’s 
mother. 

II. — The female slave of his father. 

III. — The female shn e of his wife.^* 

IV. — A wife n pudiated by three di- 

vorces, w^ho is in her Edit. 

Y. — A wife completely divorced for a 
compensation, and, in her Edit. 

VI. — An Am-Walid, wdio is in her Edit 
after emancipation with respect 
to her master. 

VII. — The female slave of a master, with 
respect to his male slave. 

YIII. — A female slave, delivered as a 
pledge, with respect to the re- 
ceiver of such pledge (according 
to the Rawayet-8aheeh in treat- 
ing of punishment) ; — and it is 
to be observed, that a borrower, 
in this point, stands in the same 
predicament with the receiver 
of a pledge. 

And there is no punishment in either case. 
— And in all those situations the person who 
has carnal conjunction does not incur pun- 
ishment, ^provided he declare — “ I conceived 
that this w'oman was lawful to me ; ” — but if 
he should acknowledge his consciousness 
that Hie woman was unlawful to him, he 
Incurs punishment. 
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Ekror in respect to the subject exists in 
six situations ; namely, with— 

I^-The female slave of a man’s son. 

II. — A wife completely repudiated by an 
implied divorce. 

III. — A female slave sold, with respect to 

the seller, bo fore the delivery of 
her to the purchaser. 

IV. — A female slave Marahoora — (that is, 

a^lav'e stipulated to bo g'iven in 
dow(T to a wife) — with respect to 
the husband, before seisin of her 
beinpf made by the wife. 

V. — A female slave held in ])artnershi]), 
with respect to any of th(‘ partners. 

TI. — A f(‘male slave delivered in plt'di'-(\ 
with respect to the receiv(Vof such 
t)l{'d^»’e, accordin<>: to the Book of 
Pawnaj^e. 

And in all those situations a person who 
has carnal connexion doc's not incur punisli- 
mcnt, even though he should coni ess his 
consciousness of such woman beiiii?: unlawful 
to him. 

A contract of marriage jircranfs jmnish- 
ment^ although armredhj iUcgal — 
to Haneefa, a contract ol niaiaiage is a suili- 
cient ground of (UTor, although llu' illegality 
of such marriage be unive rsally allowed, and 
the man enhuing into such contract be sen- 
sible of this illegality. AVith our other 
doctors, on the contrary, a contract of mar- 
riage' is not admitted as a legal ground of 
error, if the man be sensible of the illegality. 
—The eilect of this ditference of opinion ap- 
pears in a case where a man marries a woman 
related to him within tlu' ]n’obibited degn'es, 

• ■ ’ ereafter explained. 

Von7icjrion irith a irifr thrice dirorced 
{before the expiration of her Edit), occfomms 
punishment. — If a man pronounce three 
d?vorS;s upon his wife, and afterwards have 
carnal connexion with her during her Edit, 
and acknowh'dgo his consciousness of lier 
being unlawful to him, ])unish]nent is in- 
curred, bec-au!#; lu re possession by marriage, 
W’hich legalizes generation, has been totally 
annihilated, and lienee there can lx; no error, 
as the text in tlu; Koran shows that legality 
is dc'stroyed in this case ; and all the doctors 
coincide in this opinion. But if lu; were to 
declare that “ he conceived, or supposed, she 
was still lawful to him,” punishment is not 
incurred, because his apprehension is to be 
regarded, since the efftcts of marriage still 
remain, with respect to Ujc establishnunit ot 
the parentag{‘ of children, and the matri- 
monial restraint, and alimony (for if the 
woman should bear a child, at any period 
within two years from the date of divony, 
the parentage of such child is established in 
the husband, and she remains under the re- 
straint to which she is subject in marriage, 
and her alimony also remains incumbent 
upon her husband) ; his apprehension, as 
above pleaded, is therefore of force to x>re- 
vent punishment, on account of error by 
misconception. And an Am-Walid,* after* 


manumission, and a woman in a state of 
repudiation by Khoola, or one divorced for 
a compensation (who are in their Edit), stand 
in the same predi( ament wdth a woman re- 
pudiated by three divorces, as their illegality 
IS universally admitted, and certain effects 
of marriage continue during their Edit, as 
wx‘11 as in a case of a wnfe under three 
divorces. 

Connexion with a wife divorced hy implu 
cation does not induce punishment. — If a man 
divorce his wife by implication, saying, “ You 
are divested,” or “ you are at your own dis- 
posal,” and she choose divorce— and he after- 
wards have carnal knowledge of her within 
the term of her Edit, and should acknowledge 
that lie knows her to be unlawful to him, 
yit punishment is not incurred; because 
concerning this cas(‘ there is a difference 
among the companions ; for Omar holds that 
th(' forms above nu'ntiom'd are effective of 
only ji single divorce re\ ('rsible ; and the 
same in all i xpri ssions of divorce by implica- 
tion : be also holds the rule to be the same, 
wb(‘re4th(‘ luisband intends three divorces, 
as he maintains that here; likewise a single 
divorci' reversible only takes place, and that 
the intention of three divorces is not re- 
gardi'd. 

Eor that with the female slave of a son or 
a grandson. — ruNJsiiivntNT is not incurred 
by a man ha\ing carnal connexion with the 
female -slave of his son, or of his grandson, 
although he sliould acknowledge his oon- 
sciousni'ss of such female slave being unlaw- 
ful to him, for in this case the error is by 
effect, since it proceeds from an argument 
founded u])()n the wajrds of the prophet, who 
said to one with wliom he was coiuersing, 

” Tiiou and thine arc tliy fatijkii’s /' 
and the grandfather is subject to the same 
rule w'ith the I'atlier, as he is also a jiarent. 
The parentage also of the child begotten in 
such carnal conjunction is established in the 
fathtr aforesaid, who remains responsible to 
his sou for the value of the female slave. 

Or of a father, inother, or wife {where 
misconccjdior ts pleaded). — If a person have 
carnal connexi(m with the female slave of his 
father, or liis mother, or his wile, and plead 
his conception that such slave was lawful to 
him, he docs not incur punisliment ; neither 
is his aecuser liable to punishment — (but if 
he should acknowledge bis consciousness of 
the illegality, punishment is to be indicted 
upon him,— and the same rule obtains where 
a slciVe has (.‘onnexion with the bondmaid of 
his master) because Ix'tween these there is 
a c</mmunity of interests in the acquisition 
of prolit ; and hence the man who commits 
the act may in those cases have conceived, 
with respect to the enjoyment, that this 
spades of usufruct is also lawful to him, — 
wherefore error by misconception is appli- 
cable to him ; but nevertheless this is actual 
whoredom, for which reason punishment is 
not incurred by the accuser. Che law is the 
same (according to the Zahir Rawayet), if the 
feitiale slave, in either of th#se cases, were to 
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plead lier supposing that the act was lawful, 
without any such plea on the part of the 
man, — because the carnal conjunction of a 
man and a woman being one act, it follows 
that a plea of supposed legality, made by 
either party, establishes error with respect to 
both ; and hence the punishment of both is 
abrogated. 

Punishment is incurred hy connexion with 
the slave of a brother . — If a man have carnal 
connexion with the bondmaid of his brother, 
or of his uncle, he incurs punishment, 
although he should plead that he had con- 
ceived her to be lawful to him, because 
between such relations no community of 
interest exists. And the law is the same 
with respect to the female slaves of all other 
relations within the prohibited degrees, ex- 
cepting those who are related to the man 
within the parental degree (such as his father 
or his son), because between him and those 
prohibited relations no community of interest 
exists. 

Connexion with a woman married hy mis- 
take does not occasion punishment. — iv ^ nian 
engage in a contract of marriage with a 
woman, and another woman bo sent to him,* 
the female redations declaring her to be the 
woman married to him by such contract, and 
h<' have carnal communication with that 
woman, he does not incur any punishment; 
but yet h(i must pay the woman her dower, 
because Aloe once passed a d(‘cr<*e to this 
effect; — and he also subjoined, in his decree 
that the woman should observe an Mdit: -- 
moreover the man has proceeded upon appa- 
rent proof, namely, the information of the 
woman’s female relations, with respect to 
the subjeet of his error, since men can have 
no personal knowledge of or acquaintance 
witn their wives prior to the matrimonial 
engagement ; and hence the man in this case 
is the same as a person acting under a decep- 
tion. And tile accuser of this person does 
not incur the punishment of slanaer, becajise 
possession by marriage, requisite to legalize 
generation, is in no resptict established. 
There is an opinion recorded in Aboo Yoosaf, 
that the accuser is liable to punishment, 
because the carnal conjunction is to all ap- 
pearance legal, with respect to the man, 
according to the information of the woman’s 
female relations, and of course his accuser 
becomes liable to punishment, as a decree 
must be founded upon what is apparent. 

If a man have carnal connexion with a 
woman whom he finds in his own bed, pun- 
ishment is incurred by him, because there 
can be no error where he passes any length 
of time in the company of his wife, and 

* It is almost unnecessary to remark that, 
from the nature of the Mussulman customs, 
a man can never be supposed to have seen 
bis wife until after marriage, — the woman 
being utterly eluded from the sight of all 
men except her relations within the prohibited 
degrees. ^ 


I thence his apprehension of this woman 
' being his wife, from the circumstance of his 
finding her in bed, is not regarded, so-as to 
prevent punishment : — the reason of this is 
that sometimes a relation of the wife, re- 
siding in the house with her, may sleep 
upon her bed. And the law is the same 
where the man is blind, because it is always 
in his power to ask and discover who the 
woman is ; and he may also discover this by 
the sound of her voice. But yet if he invite 
the woman to the act, and she consent, sig- 
nifying that “ she is his wife,” — and he 
copulate with her, in this case he docs not 
incur punishment, as ho is deceived by the 
woman’s declaration and behaviour. 

Connexion with a woman under an unlaw- 
ful marriage does not induce punishment , — 
If a man marry a woman whom it is not 
lawful for liim to marry, and afterwards 
have carnal connexion with her, he does not 
incur punishment, according to Haneefa ; 
but if he be at the time aware of illegality, 
ho is to be (4orreeted by a Tazeer, or discre- 
tionary correction. The two disciples and 
Shafei have said that he is liable to punish- 
ment, when he marries the woman, being 
aware of the illegality, because, as the con- 
tract has not been executed in regard to its 
proper subject, it is of course void; for here 
the woman is not a proper subject of mar- 
riage, because the yiroper subject of mar- 
riagt', or of aiiv other deed, is a thing whicli 
is a proper subjeet of tlie etfects of such 
deed; now one of the effects of marriage 
is the legalizing of generation ; but as the 
woman is among those who ari^ prohibited to 
the man, the contraitt of marriage with her 
is consi'qii 'iitly nugatory, in the same man- 
ner as a contract of marriage between mail 
and man. The argument of llaneefa is that 
the contract has t.iken place in I'ogard to its 
proper subject, as the woman is a pfoper 
subject of marriage, because the proper sub- 
jeet of any deed is a thing which admits of 
the ends intended being obtained from it ; 
now the end of marriage is thp procreation 
jf children, and to this every daughter of 
Adam is competent ; the case therefore ad- 
mits of the contract being engaged in with 
respect to all its etfects, and of all its effects 
being obtained from it; but on account of 
the prohibition in the sacred text, the legali- 
zation of generation is not obtained; and 
such being the case error is occasioned, as 
error is a thing which is the appearance of a 
proof, and not the substance of one ; and as, 
in the present case, the man has perpetrated 
an offence for which the stated punishment, 
or Hidd, is not appointed, Tazeer, or discre- 
tionary correction, must be inflicted. 

Acts of lasciviousness are to he corrected 
hy Tazeer. — If a man commit any act of 
lasciviousness with a strange woman, such as 
Takhfeez,* he is to be corrected by Tazeer, 
since suctf acts are illegal and forbidden by 

* * Penem fricens inter femora. 
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the word of God : but a stated punishment from the most vitiated appetite, and the 
is not appointed for them; Tazeer must utmost depravity of sentiment: — Hidd thore- 
therejore be indicted upon that person. fore is not incurred by this person ; but he 

And so likewise sodomy^ committed with a is to be punished by a discretionary cor- 
strange woman , — If a niaii copulate with a rectioii, for the reasons already specided. It 
strangle woman in ano — (that is, coinniit the I is recorded, also, that the beast should be 
act of sodomy with her), tlierc is no stated | slain and burnt: this, however, is only where 
punishment for him, according to Haneefa ; j the animal is not of an eatable species ; but 
but he is to be corrected by Tazeer. The 1 if it be of the eatable species it is to be 
Jama Sagha^* directs an aggravathm of the | eaten (according to Aboo rianeefa), and not 
Tazeer or correction in this case, and says i burnt. Aboo Yoosaf holds that it should be 
that the offender must he kejit in a place of ! consumed with dre in both cases, the perpe- 
contineraent until he declare his reiientimcc. | trator (where it bidongs to another person) 
The two disciples have said tliat as tliis act j remaining responsible to the owner for the 
resembles whoredom, the person committing | value ; but yet the burning of it is not 
it js subject to tlie stated punishment for ! absoluU’ly incumbent ; nor is it to be 
whoredom ; and there is one opinion of burnt for any otlier reason than as, by this 
Shafei to this edi ct ; but another opinion of i means, all rccolh'ction of so vile a fact 
his is that the parties should be put to death, j may be obliterated, and the perpetrator 
of whatever desindption Ili<\y may be -tliat shielded from the disgrai^e which would 
is, whether tliey be marrii ii or not — because attach to him in ease of the animal remain- 
the prophet lue? said. “ Slay Irdh tlm A(’riVE iug alive. 

and the fasslve” (or, according to aimther Pniiishment is not inenn-ed by committing 
tradition, “Stone botli the AOE^r and tin whoredom ni a foreign vonnfry, — If a Mus- 
sucJKcr).”-' The argunnait of the two dis- j sulmoil be guilty of vvdioredom in a foreign 
ciples is that the act in (jut'stion has the | country, or in the territory of the rebels, 
property of whoredom, as that is deliiK'd to ' and afterwards return into a Mussulman 
be “ an act of lust coiumiited in that which j state, ])uuishmen.t is not to be iiifficted upon 
is the object of the passion, couiph'tely, and j him, on tlie plea that a man, in oinbracing 
under such circumstaiK'.es as to be purely jth(5 Mussulman faith, binds himself to all 
unlawful, and wliere the design is tlie injem- i the obligations tlu'reof, wlnu’ever he may lie. 
lion of SeuK'ii.” llaueebi, on the other | I'he arguments ol our doctors on this occa- 
haiid, argues that his conjunction is not I si()u are- twofold ; — First, the prophet has 
actual wlioivalom, because the com])auions of said, “ punishment is not to be inflicted in a 
the prophet liave disagreed concerning tludr foreign land — SKOONDtr, the design of the 
decrees upon it, for some of them hav(‘ said institution of puiiisliment is that it may 
that offenders of this kind should be burnt, operate as a ])reveution or warning ; now the 
some, that tliey should be buried alive, Mus.sulman magistrate has no authority in 
otliers, that tlu'y sliould b(‘ cast Iioadloipg a foreign country, wherelore if punishment 
from some high [dace, sindi as tlui top of a v/ore instituted u]):>n a per.'.on committing 
house, and then be stoned to death— and so whoredom in a foreign country, yet the in- 
forth: moreover, the i!oiij unction in <iuestioii stitution would be useless; for the use of 
lukA ndi tin* jiroperty of whort-dom, as it is the institution is that punishment may be 
not the means of prodmdng olfspriiig, so as (‘Xeimted; and as the magistrate has no 
(like whoredom) to occasion any didault iii authiNrity in a foia ign country, the execution 
birth or confusion in genealogy ; — besides, is imiiossible ; wlieiico it appears that the 
this spt'cies ol'^carual intercourse is of less commission of wlioredoin in a 1‘oreign < ounlry 
freipieiit occuiTcmce than whoredom, because does not occasion puiiisliment there: and 
the desire for it exists only on the part of if this person should afterwards come from 
the active and not of the passive, whereas in the foreign territory into a Mussulman 
whoredom the desire exists equally on both | static, punishment cannot bo (execut d upon 
sides. As to the tradition cited by Shafei, him, because as his whoredom did not 
it probably relates to a case wIhtc an e\- ociai.sion punishment at tlie time of its 
traordinary and exemplary punishment is being coininitted, it will not afterwards 
requisite ; or where the perpetrator incul- occasion it. 

cates and insists upon the lawfulness of the Punishment may he injlivted by the chief 
act. agistrate within his ramp. —ViiK person to 

And bestiality. — If a man commit besti- whom the authority of indicting puriishunmt 
ality he does nor incur Hidd, or stated x>uu- officially appertains (sueh us the Xiialif, for 
ishnient, as this act has not the properties j the time being, or the governor of Fgypt), 
of whoredom, for whoredom is a heinous j when he carries forth his troops upon an 
offence, as being a complete act of lust, to expedition, is at liberty to inffict punish- 
which men feel a natural propensity : but nierft upon any person who may be guilty 
this detinition doc^s not apply to copulation of whoredom within his camp, since tiio 
with beasts, which is abhorred by an unde- perpetrator of the offence is under his 
]>raved mind (whence it is not held incum- immediate auth(u*ity ; but chiefs or corn- 
bent to cover or conceal the genitals of maiider.> of an iuferior degre^ are U'd at 
brutes) ; and men can have no reason for liberty to inffict punishment upon persons 
desiring carnal connexion with brutes* but ‘ ‘’^y of whoredom within 4heir camp,, be- 
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cause they are not invested with authority 
to indict punishment.* 

Case of whoredom committed between in- 
fidel subjects and aliens.— Iv an alien come 
into a Mussulman state under a protection, 
and there commit whoredom with a Zimmeea, 
or female infidel subject; or it a Zimmee, or 
male infidel subject, so commit whoredom 
with a female alien, punishment is to be 
inflicted upon the infidel subject (according 
to llaneefa), but not upon the alien. This 
also is the opinion of Mohammed with respect 
to an infidel subject, where he is guilty of 
whoredom with a female alien ; but if an 
alien be guilty of whoredom with a female 
infidel subj('ct, in this case he holds that 
there is no punishment lor either party. 
There is also an opinion recorded from Aboo 
Yoosaf to this effect; but he afterwards 
delivered anothju’ opinion, that punishment 
is incurred by all the parties concerned, both 
by the alien and the female infid('l subject, 
and also by the male infidel subject, and the 
female alien, for he argues that an alien 
und(!r protection, during the time tlfat he 
continues in a Mussulman territory, sui)jects 
himself to all the ordinances of the temporal 
law, in the same manner as an infidel subject 
does for life, wlnmee it is that i)unishment 
for slander mny be inflicted on an alien 
under protection, and tliat he may also be 
put to death in retaliation; contrary to 
unishmeut for drinking wine, as in Ids 
elief the use of wine is allowable. The 
argument of llaneefa and Mohammed is 
that a protect'd alien does not come into a 
Mussulnmn state as a resident, but is only 
brought there occasionally, from some par- 
ticular motive, such as commerce, and tli(‘ 
like, and theredbre is not to be considen'd 
as one of the inhabitants of a Mussulman 
country (whence it is that he is at libeidy to 
return into the foreign country, and also that 
if a Mussulman or an infidel subject were 
to murder a protected alien, no retaliifrion 
would be exacted of them) ; now a ])rotected 
alien subjcicts himself to such of the ordi- 
nances of the law only as he himself derives 
an advantage from ; and those arc' all such 
as respect the rights of individuals; for 
whei’c he is desirous of obtaining justice for 
himself from others, he also subjects himself 
to justice being exacted on him in bi'half of 
others ; and retaliationt and punishment for 

* Meaning llidd, which being a right of 
the law, is a thing of too much importance 
to be committed to inferior persons : but 
every person who acts as a commander or 
magistrate is entitled to infiict Tazeer, or 
discretionary correction. 

t This is an apparent contradiction, as it is 
said above that there is no retaliation for the 
murder of an alien : it is to be considered, 
^owever, that although a Mussulman, or an 
Infidel subject, be not liable to retaliation 
for the inurdftr of an alien, yet the alien 
would he so for the murder of a Mussulman, 
or an infidel subject. * 


slander are among the rights of individifals, 
but punishment for whoredom is a right of 
the law. The argument of Mohamn^d is 
that in whoredom the man is the principal, 
and the woman only the accessary, according 
to what was before stated ; now the preven- 
tion of punishment in respect to the principal 
occasions the prevention of it in respect to 
the accessary, but the prevention of punish- 
ment with respect to the accessi^fy does not 
occasion the prevention of it with respect to 
the principal ; as in a case, therefore, where 
a protected alien commits whoredom with a 
female infidel subject, there is no punish- 
ment for the alien, so neither is there any 
for the infidel subject ; but where an in fid' d 
subject commits whoredom with a female 
protected alien, punishment is to be inflicted 
on the subject, but not upon the alien; and 
the remission of punishment in resped to the 
alien does not occasion its remission with 
respc'ct to the infidel Mul)ject, because the 
woman is only an accessary, (brrespondent 
to this is the case of a man committing 
whoredom with a girl who is an infant, or 
with a woman wlio is insane, where punish- 
men«t is inflicted upon tlie man, but not upon 
tlic infant or the lunatic ; whereas, if a 
woman admit a boy or an idiot to commit 
whoredom with her, neither of the parties 
is liable to punishment- The argument of 
llaneefa is that the act of the protected alien 
is whoredom, because he is equally with 
M ussulmans called to the observance of cer- 
tain commands and prohibitions, on account 
of the torments and chastisements of a 
future state (according to the llloozhah- 
Sah('t'b), altliough lie be not called to the 
religious observances of the Law ; but the 
woman’s admitting liim to commit the fact 
is the occasion of punishment to her:, con- 
trary to the case of the boy or the idiot, for 
they are not called, nor undfr any consA ain't. 
A dillerence similar to this obtains in the 
case of a man, who being possessed, or under 
the influence ot magic, commits adultery 
with a woman not under siK*h influence ; 
that is to say, according to Haneefa, ])uiiish- 
ment is inflictt d ; but according to Moh.am- 
med it is not inflicted on either of the parties. 

Whoredom eomfuitted b?/ an infant or an 
idiot does )iot indnee punishmoit. — Li’ a boy 
or an idiot commit whort'dom with a woman 
whoi is of mature age and sound judgment, 
she consenting thereto, in this case there is 
no punishment, neither to the boy, to the 
idiot, nor to tin* woman. Zifler and Shafei 
maintain that in this case the woman incurs 
punishment ; and there is also one tradition 
of Aboo Yoosaf to the same efl'ect. But 
if a man who is of mature age and sound 
judgment commit whoredom with a girl who 
is an idiot or an infant, capable of copula- 
tion, in such case punishment is incurred hy 
the man alone, according to all the doctors. 
The argifment of Zifler is that a plea on the 
part of the woman does not occasion the 
remission of punishment with respect to the 
»man;*^and in the same manner, a plea on 
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the l>art of the man does not occasion 
punishment to be remitted with respect to 
the woman ; because each party is respon« 
sible only for their own act. The argument 
of our doctors is that the act of whoredom 
proceeds from the man, the womau being 
no more than merely the subject of it, ana 
hence it is that the man is denominated by 
the active term in copulation or whoredom 
and the wodikn by the passive. * 

Objection. — The woman is also termed 
Zaneea,t as appears in the Koran. 

ItEPLY.— The woman is termed Zaneea by 
a metonymical ligure, which sometimes uses 
the active participle for the passive : or it 
mii^^ on this occasion be employed because 
the woman is the primary cause of the act 
of whoredom, by her admitting the man to 
the commission of it. Punisliment, with 
respect to a woman, therefore, depends upon 
the circumstance of her admitting a man to 
commit the act of whoredom with her ; but 
the act of a boy is not whoredom, as whore- 
dom is an act proceeding from a person who 
has been called upon to refrain from it, and 
the perpc'trator of which is an ollcnder, by 
his commission of it ; and as the act of a Iloy 
is not of this nature, it follows that punish- 
ment is not incurrt d by his act. 

Whoredom comniHied upon compulsion 
does not subject to punislwient. — If a sove- 
reign prince should compel a man to commit 
whoredom, there is no punishment incurred 
by that man. Ahoo Haneefa had held a 
prior opinion, that the man is liable to 
punishment (and such is the doctrine of 
Zitfer) — because a man cannot commit the 
act of whoredom unless the virile member 
be properly distended, which distension is a 
token of desire on his part : compulsion, 
therefore, cannot be proved with respect to 
hiip. The reason for the more recent opinion 
is’ that the means of compulsion (nannly, 
the power of the sovereign), exists both 
actually and apparently ; and the distension 
of the virile member is no certain proof of 
desire, since i4 sometimes occurs indepen- 
dent of any operation of the mind, as in 
sleep, for instance ; this circumstance, there- 
fore, is of no weight in competition with a 
fact which admits of actual proof, namely, 
the compulsion. But if any other person 
than the sovereign should compel a man to 
commit whoredom, the man thereby incurs 
unishment according to Haneefa. The two 
isciples have said that no punishment is 
incurred in this case, because the compul- 
sion, which is the obstruction to the puiiish- 

* [In the original] “ The man is denomi- 
nated the Watee, or Zanee, and the woman 
the Mowtooa, or Moozneea/’ The two first 
are the active participles meaning the copu- 
lator, and the whoremonger ; the two second 
are these terms expressed in the fjgminine 
participle passive. It is not easy to convey 
the full force and meaning of such passages 
in any translation. • 

t The fern. act. part, from Zinna. 


ment in the former cases may also proceed 
from others than the sovereign ; but Haneefa 
argues that this species of compulsion cannot 
be supposed to proceed from any except the 
sovereign ; because no other person is pos- 
sessed of the means of such compulsion, 
since the sovereign is enabled to repel it in 
all inferior persons, as the sovereign autho- 
rity is instituted by the law for the purpose 
of repelling tyranny; and also, because all 
others stand in awe of the sovereign, and 
hence no such compulsion can proceed from 
them. It is to be remarked that the learned 
in the law impute this diftcrence of opinion 
between Haneefa and the two disciples to tho 
difference of the times in which they lived ; 
for in the time of Haneefa others than tho 
soverc'ign were not possessed of any power 
which it was not in the sovereign’s power to 
repti ; but in the time of the two disciplea 
ev(Ty pe tty ruler ])ossessed a power indepen- 
dent of the sovereign, and lienee the com- 
pulsion of others than the sovert'ign afforded 
(in those times) a ground of doubt sulhcient 
to pre\^'nt punishment. 

Case of one of the parties co7ifessing whore- 
dom^ and the other pleading marriage , — 
If a man make a confession four times, 
at four dilterent appearances [before the 
Kazo'e], “ that he has committed wlioredom 
with such a woman,” and the woman should 
ther('U|X)n declare, “that In; had married 
her,’’— or, if a woman should thus make 
confession that “ such a man had committed 
whoredom w'ith her,” and the man should 
plead that “ ho had been already married 
to her,”- -in this case no punishment falls 
uf)on either t)arty, because the ph'u of mar- 
riage is possibly true, and therefore occasions 
a demur; but the man owes the woman a 
dower, since the enjoyment of the woman’s 
person cannot be admitted gratuitously, us 
a woman’s person is an object of respect. 

Caj^e of irhoredom with the female slave 
of another,, who dies in consequence. — If a 
man commit whoredom with the female slave 
of another, to such a d('gree as that the said 
female slave dies, the man incurs two penal- 
ties, —one, the punishment of whoredom, 
and the other, the payment of the value of 
su(!h slave to her owner,— because he hss 
here committed two offences, whoredom and 
murder, and henc(3 the law is to be carried 
into execution with respect to both. It is 
recorded from Aboo Yoosaf that punishment 
is not incurred by the man, because the 
obligation of responsibility, which liesMipon 
him, is a cause of his property in the slave ; 
and the occurrence of a cause of property, 
before punishment has taken place, prevents 
the inflictinn of it (as where a thief, for 
inst|-nee, purchases the property stolen of 
the proprietor before his hand is struck off), 
and is the same as if a man were first to 
commit whor(‘dom with a female slave, and 
then to purchase her of her master, in which 
case he incurs punishment, according to 
Haneefa, but not according to Aboo Yoosaf, 
i'and so in this case likewise!* Haneefa and 
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Mohammed say that the Tesponsibility. in 
this ease, is a responsibility for murder (in 
the manner of the Doeyat, or fine of blood), 
which does not occasion a right of property 
[over the slain]. 

Or ivht} goes blind. -If a man commit 
whoredom with the female slave of luiother, 
to such a di'gree that she loses lier sight, he 
ow(is the price of the said slave to her owner 
and punishment drops, because the slave, by 
the man being thus resp(msiblo for her value, 
becomes liis pro[)erty, and she is still actually 
existing, wlierelore the circumstance of his 
thus obtaining a property in her occasions a 
demur snflioient to prevent the iiunishimmt. 

Tha sore reign is not inntishohle^ hut is re- 
sponsible for property., and liable to retaliation. 

If a supreme ruler (such as the Khalif, for 
the time being) commit any offence punisli- 
able by law, such as whoiaalorn, theft, or 
drunkenness, ho is not sui)ject to any pun- 
ishment (but yet if In; commit murder he is 
subject to the law of retaliation, and he is 
also accountable in matters of jiroperty), — 
because punishment is a right of (jfcn, the 
inhietion of which is committed to tin; 
Khalif [or other supreme magistrate], and to 
noiu' else ; and he cannot inflict punishimmt 
upon himself, as in this tluuv is no advan- 
tage, beiiause the good jiroposed in punish- 
1 ent is that it may o])-MiUe as a warning 
to deter mankind from sin, and this is not 
obtained by a person’s inflicting punishnnmt 
upon liimsidf: contrary to tlie rights of the 
individual, such as the laws of retaliation, 
and of propeuty, the penaltii s of winch may 
be exaett'd of tlie Khalil, as the claimant of 
right may obtain satislaetion either by the 
Khalif empowering him to exact his right 
from himsi If, or by the (daiiuaiit appealing 
for assistance to the eolleidive body of tin; 
Mussulmans. And punishment for slander, 
(although it be in some shape a right of the 
individual), is subjeelho the same mb' with 
other punishments which are a right of’'uoi), 
as the learned have declared that in the 
punishment for slander the right of Gon is 
chiefly considered. 


CEArTER TIT. 

OF EVIDKNCF IN WIIORFDOM, ANT) OF RE- 
Tli VCTION TIIKRKFROM. 

Delay in giring evidence destroys the 
I'alidify of it, except in cases of slander . — Ik 
witnesses bear evidence at a distant p(Tiod * 
[after the pei petration of the alleged offeinu'], 
where there had existed no obstruction (sueii 

^ Arab. Alootkadim : this is the participle 
from Takadim ; by whicTi is understood such 
a distance of li ne as siifhces to jireverit pun- 
ishment. It operates in a way somewhat 
similar to our st^uitary limitations. * 
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as their distance from the magistrate, rfhd so 
forth), their testimony is not to be credited, 
except in a case of slander. It is recorded 
in the Jama Sagheer, — “If witnesses bear 
evidence against any person, with respect 
to theft, or wine-drinking, or whoredom, 
after a certain period of time shall have 
elapsed, such testimony is not to be received; 
but yet the person so accused of theft is re- 
sponsible for the value of the#gt)ods alleged 
to have been stolen.” The principle upon 
which this case proceeds is, that all evidence, 
with respect to such punishments as are 
purely a right of Gon, is vitiated and ren- 
dered void by such a delay in the production 
of it amounts to I'akadini : but with Shafei 
it is not rendered void, for he considers those 
punishments as a right of the individual, 
and supposes evidence under the circum- 
stance to bo tlu‘ same as {;onf(;ssion inducing 
punishment; that is to say, as distaiieo of 
time [Talmdim] does not ailect the validity 
of confession, imlucing a distant punish- 
ment, so itt» the same manner distance ot time 
does not forbid the reception of evidence 
res|)(‘cting the rights of the individual, be- 
cause it is apparent that the evidences speak 
truly : nnd the same reason holds in such 
liunishmeiits as are ])urely a right of God. — 
T'iie argument of our doctors is that a wit- 
lU'ss in a p(;nal caust; has two things at his 
o])tion, both e(iually laudable ; the first, 
(‘vid('i)ce to an ollence committed against the 
laws ; the second, the veiling and conceal- 
ment ol intirmity now if it be admitted 
that the delay in giving in the evidence 
arosi' from the charitable motive last meii- 
tio-ned, it follows that any subsequent evi- 
d('UC(‘ could only arise from motives of 
malice, or of private inti rest, exciting the 
witness thereto, in which case the witness 
incurs a suspicion destructive of the validity 
ol his evidi'iice : if, on the otluT hand, the 
di'lay should not have arisen from a wish to 
Cover infirmity, the person giving evidence 
after sii(;h delay must be held unworthy of 
attention, as having for s»^ long a time 
neglected that which was incumbent upon 
him, namely, the giving of evidence ; — from 
all which it follows that, after such a lapse of 
time as amounts to Takadim, the witnesses 
are claaiTy liable to suspii;i')n, either from 
their falsity, or their unworthiiiess ; and this 
suspicion impugns the credibility of their 
testimony. This case is contrary to a case 
of confession, as men do not bear malice 
against thimiselves ; and punishment for 
wlioredom, or wine-drinking, or theft, are 
purely a right of God, whence the retrac- 
tation of a person who makes a confession 
inducing such punishments is approved; 
and for this reason, distance of time in those 
instances forbids the reception of evidence : 
but punishment for slander is a right of the 
individual, as by it the scandal is removed 
from thi' xierson accused by the slanderer ; 
(whence the retractation of a person ac- 
knoA^ledging his having slandered another 
• is not admitted); — and distance of time> 
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in a^case wliicli regards the rights of the 
individual, does not impugn the credibility 
of th® evidence, as the witnesses here do 
not faU under any suspicion of sinister 
motives from delay in their testimony, since 
the claim of the plaintiff is conditional to 
the admission of evidence concerning the 
rights of the individual, and therefore their 
delay in giving evidence is to be attributed 
to the plainIKi’ not having called for it. All 
this is contrary to a case of punishment for 
theft, in which the evidence of witnesses is 
invalidated by delay, because the witnesses, 
by their delay in btauing testimony, be(*ome 
subject to suspicion ot sinister motives, as 
hei^ the claim is not a condition of punisli- 
ment, since the punishment is puri'ly a right 
of God, the claim being a condition only in 
matters of property; and also, becaust' theft 
is chiedy committed during the night, at a 
time when the owner of the propcady is 
asleep and unwatchful, Avliereforc' it. is in- 
cumbent upon the witnessc's to ap])rise the 
propri(‘tor of the theft, and to beai^testimoiiy 
to it ; but as, in a cas(' of distaiuM' of time, 
or Takadim, tlu'y lia ve not so borne evidence, 
they become criminal and unworthy of credit 
from their neghsd. 

Delay also prevents panislinumf, after the 
Kazee's decree of it . — Takadim, or distance 
of time, as it prohibits the admission of evi- 
dence in the first inslancc , so it probi])its 
(according to our doctors) the mflicli«m of 
punishment after tlu' dcau’ec of the Kazee ; 
if, therefore, the convicted person were to 
abscond, after having received a part of his 
punishment, and, after the lapse of a period 
sufheic'nt to constitute Takadim, be taken 
and brought back, tlu' reniaind(T of tlie cor- 
rection cannot then be inllieted upon him, — 
because the intliction of the whole ])unish- 
ment is included in the Kazee’s d('cr<'«' ; and 
a partflf it stands in tlu' sanu' predie.ament 
with the whole ; and as the Jxazee, be(;ause of 
distance of time, could not decree punish- 
ment, so neither can he, in the same' circum- 
stance, decree tile infliction of the remainder 
of the punishment. 

Liinitatio)i of the delay in question.— 
There are various opinions among the 
learned respecting tin; limitation of the 
Takadim, or distance of time, now und(;r 
consideration. In the iama Hagheer the limi- 
tation of it appears to he six months; and 
the same is mentioned byTahavee. llaneefa 
does not prescribe any limitation, but leaves 
it to the discretion of the magistrate, to be 
determined according to the customs of each 
respective age or country. It is recorded 
from Mohammed that he fixed the limitation 
of it to one month, as any less space of time 
falls within the description of Ajil* (and 


* By Ajil is meant a space of time ^ short 
as not to admit of its taking the desemiption 
of delay.— Thus the payment of a debt is 
termed Moajil [prompt] where it takes p^ace 
at any time within a month after it is due. 


there is a record from Hanecfa and Aboo 
Yoosaf to the same efiect) ; and this last is 
the most approved doctrine, where the wit- 
nesses are not at the distance of a month’s 
journey from the Kazee ; but where there is 
a distance of a month’s journey between 
them, their testimony must be credited, be- 
(;ause there appears on this occasion an ob- 
struction to their giving evidence, namely, 
their distance from tlie Kazee ; and hence 
they are not in such a case liable to suspi- 
cion. The limitation of Takadim, in respect 
to the punishment of wine-drinking, is also 
th(‘ sanu', according to Mohammed. Accord- 
ing to the two Elders the limitation of it is 
confined to tin' going off of the smell of the 
liquor, as shall be hert'after demonstrated. 

The eridenee of the witnesses is valid 
aqainst one of the parties, although the 
others he ahsent.- 1 v witiu'sses bear evidence 
against a pia-son “ that he has (iommitted 
whoredom with a crr(aiii wmman,” and the 
woman be absent, ye t punishment must be 
inflich'd on the man: but if witmsses bear 
evidence against a man that he has com- 
mitted th('ft, and the owner of the ])roi)erty 
stolen b(' absent, tin* hand of the accused 
cannot be cut off’, dlu' difterence between 
these tavo cas(‘s is that in theft the previous 
(daim of the plaintitl* is a lU'cessary con- 
dition to the admission of evideiuu', but not 
in whoredom ; and the owner of tlu' pro- 
jx'rty stolen being absent, no claim can bo 
instituted. 

.—It would appear that, in the 
ease f Avhoredom also, punishment ought 
not to be inflicted on th(‘ man, because it is 
]H)ssib]e that if tlu‘ Avornan Aviu'e present she 
might advance some ])lea productive of a 
demur. 

E.— This is a conclusion founded on 
mi re eonji'cture, and thi'ndbre of no Aveight. 

Unless the other he wnL nouai. — ] e witnesses 
give gvidence against a inan “that he has 
Committed whoredom Avith a woman Avhom 
they do not know,” punishment is not to be 
inflicted upon tin' man, because it is jiossible 
that th(! woman may be his wife, or his slave, 
and this, with respect to a Mussulman, is 
most probable. But if a man make con- 
fession that “he has committed Avhoredom 
with a w'oman unknown,” punishment must 
Ix' inflieted on him, since, if the woman with 
Avhom he committed the fact had been either 
his wife or his slave, she could not have been 
unknown to liim. 

Case of a contradiction in the eindenee . — 
If two witnesses give evidiuice against a 
man, that “he has committed whoredom 
with such a Avoman, and forced here there- 
to.” and two other witnesses give evidence 
to the same fact, but, with this variation, 
that^‘ the wmmaii was consenting.”— In this 
case (according to Haneefa and Zifier), 
punishment drops with resjiect to both tlie 
parties ; and such also is the*, opinion of 
Shafei.— The two disciples say that punish- 
ment is in this case to be indicted on the 
1 man alone ; because the varying witnesses 
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do yet a^ee in this that the man has com- 
mitted whoredom, which is the occasion of 
maiishment to him ; for the only difference 
netween the witnesses is that one party of 
them testifies to an additional offence (name- 
ly, his having forced the woman), which 
does not occasion the remission of punish- 
ment with respect to him : contrary to the 
case of a woman, with respect to whom 
punishment drops, because her consent is 
the condition on which her being liable to 
punishment depends, and this consent is not 
proved, because of the contradiction among 
the witnesses. The arguments of Hanecfa 
on this point are twofold ; — Fiiist, the evi- 
dence is contradictory with respect to the 
man, because whoredom is one act, com- 
mitted by two persons, the man and the 
woman, — and as the evidence is contra- 
dictory with respect to the woman, it must 
be held so with regard to the man like- 
wise ; — Secondly, tne two witnesses who 
bore testimony to the consent of the woman 
are slanderers, and consequently their testi- 
mony is unworthy of any cr('dit. ‘ 

Objection. — From this it would appear 
that punishment for slander is incurred by 
them, whereas it is not so. 

Keply.-— I'unishment for slander cannot bo 
nfiicted on them, on account of the evidence 
of the other two witnesses, who have deposed 
to force having been used by the man ; for 
the woman can no longcT be considered as 
married, in the sens(^ which induces punish- 
ment for slander, since the description of 
married (in this sense) is not applicable to a 
woman after she has been enjoyed unlaw- 
fully, although she be forced. 

Contradiction among the wittiesficn^ in re- 
gard to the place., prerentfi piinif^hmcnt . — If 
two witnesses bear evidence against a man, 
that “he has committed whoredom wdth such 
a woman in Koofa,’’ and two others, “that 
he had committed such w'horedom with that 
woman in Basra," in this case punisiiment 
drops with respect to both the man and the 
woman, l)ecause the circumstance alleged is 
the act of whoredom, and that is contradicted 
by the contradiction wdth respect to the place. 
The evidence to the fact is here in both in- 
stances defective, but yet tlu' witnesses are 
not liable to punishment for slander, because 
of a demur, as the fact of whoredom, to 
which they bear testimony, is one single 
whoredom with respect to the perpetration 
of it, since the whoremonger is the same per- 
son, and the whore is also the same person, 
in the evidence of the contradictory wit- 
nesses on both sides, and there is no dif- 
ference except with respect to the place in 
which th(i fact w^as committed. But if wit- 
nesses contradict each other, by two persons 
bearing e\ iclence that such a man has coin- 
mitted whoredom with such a woman in 
such a spot of such a house, and by two 
other persons giving evidence that the man 
had committed the whoredom with that 
woman in another spot of the house, in 
this case punishment is to be inflicted' upon 
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that man. This is upon a favourable con- 
struction. * Analogy would suggest that 
punishment is not incurred, since there is 
also in this case a positive contradiction 
with respect to the place in which the fact 
was committed. But the reason for a more 
favourable construction is that a coincidence 
between the testimonies may be conceived, 
by supposing the act to have been begun 
in one corner of the house, ^a 1 completed 
in another corner, in consequence of the 
motions of the parties; and it is also 
possible that the act may have been com- 
mitted in the middle of the house, .and a 
per.son seeing it from the front may conceive 
it to be performed in the fore part of,t}ie 
house, and another viewing it from the back 
art may conceive it to be performed in the 
ack part of the house ; and each bears 
evidence according to his own conception. 

Evidcfwe., agreeing in point of time, hut 
c.ontradietory in point of place, does 7iot 
occasion imiiishniod.—lv four witnesses bear 
evid(‘iice ‘.igainst a man “ that he has been 
guilty of whoredom with such a woman at 
sunrise in Hind" (a place near Koofa, 
which is also called the place of Abdal- 
Uihman), and four other witnesses give evi- 
dence against the man that “he has been 
guilty of whoredom with such a woman at 
8uuris(‘ in Nooklila" (which is also a place 
near Koofa), in this case neither the man 
nor the woman are liable to punishment for 
whoredom, nor are their accusers liable to 
punishment for slander. The accused are 
not liable to punishment for whoredom, 
because the testimony of the contradicting 
witnesses must, on one part, be false, although 
it be impossible to ascertain on which side of 
the evidence the falsehood lies ; and the 
accusers are not liable to punishment for 
slander, because it is possible that Hie evi- 
dence on one side may be true ; ana as this 
possibility applies eaually to both parties, 
punishment for slanaer cannot be inflicted 
upon either. 

Evidejiee against a team an who is after - 
wards proved to he a virgin is void. — If four 
witnesses bear testimony against a woman, 
that “ she has committed whoredom with 
such a man," and it should appear, upon 
examination made by females employed for 
that purpose, that the woman is still a vir- 
gin, in such case neither of the persons thus 
accused are liable to punishment for whore- 
dom ; nor are the accusers liable to punish- 
ment for slander, because the evidence of 
the females employed to examine the woman 
accused is a proof which suffices to prevent 
the infliction of punishment for whoredom 
upon the parties accused ; but it is not a 
proof sufficient to subject the accusers to 


"" That is to say, with respect to the wit- 
nesses ; for if the evidence be not sufficient to 
subject the parties to punishment, the wit- 
nesses are liable to punishment for slander. 
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pimislimeiit for slander ; * punishment for 
whoredom, therefore, is not indicted on the 
accused ; nor are the accusers liable to 
punishment for slander. 

Incompetent witnesses, hy hearing testi- 
mony to whoredom, incur punishment for 
slander.— I f four witnesses g'ive evidence 
ap^ainst a man that “he has committed 
whoredom with such a woman,” and it 
should ha^lien that these witnesses are 
blind, or have ever been punished for slan- 
der ; or that one of them is a slave, or has 
been punished for slander ; in this case the 
witnesses are all liable to punishment for , 
slander ; but the accused does not incur ' 
pi^iishment for whoredom ; because, as a 
matter of property cannot, be determined by 
the evidence of such witnesses, it is impos- 
si!)le that punishmt'nt should be established 
by it; and the witnessos, where they are 
all blind, or have all before suffered punish- 
ment for slander, are incapable of boaring 
evidence ; and where one of them is a slave, 
he IS totally incapable of bearing* ('vidence ; 
and so also of one of them who has bedbre 
suffered punishment for slander. By tludr 
evidence, therefore, evt'ii a doubtful whore- 
dom is not established ; and hence their 
testimony becomes converted into slander ; 
wherefore they are slanderers, and punish- 
ment for slander is consequently incurred 
upon them. 

The eridenee of reprohate persons is neither 
attended with punishment for 'ichoredom to 
the accused, nor ivith jmnisliment for slander 
to the accusers. — If four witnesses bear evi- 
dence to whoredom at a time when they arc 
reprobate,! or if this character should b( 
affixed upon them by competent proof afbu’ 
they have given evidence, they arc not liable 
to punishment for slander; because, although 
the evidence of a reprobate person be d( dec- 
tire, ifom his veracity Ixdng liable to sus- 
picion on account ot the badness of his 
character, yet he is a competent witness, 
insomuch that if a Kazee issue a decree 
upon the cvickuice of a reprobate person, 
his decree is valid, according to our doctors. 
The evidence of reprobate persons, there- 
fore, goes to establish a doubtful Avhorcdom, 
and they are consequently not ex post'd to 
punishmt'nt for slander ; and .since, more- 
over, from the defect in their testimony, on 
account of their being reprobate, a doubt 
appears that whoredom has not been com- 
mitted, tftc accused arc therefore not liable 
to punisWent for whoredom. Shafei dis- 


* Because it is, notwithstanding, possible 
that the act may have been performed upon 
the woman, although not to such a degree as 
to destroy the appearances of virginity. 

f Arab. Fasik. It is elsewhere rendered 
unj ust ; but the term here adopted approaches, 
perhaps, nearer to the real meaning.* Fasik 
signities a person who neglects decorum in 
his dress and behaviour, and whose evid^ce, 
therefore, is not held to be admissible. 


sents from our opinion concerning this 
case, as he holds a reprobate person to bo 
incapable of being an evidence, and, con- 
sequently, that he stands in the same pre- 
dicament as a slave. 

Witnesses defective in point of number 
incur punishment for slander. — If fewer 
than four persons bear evidence to whore- 
dom, punishment for slander is applicable 
to them. 'Ibis effect is induced because, 
although their testimony be good, yet tes- 
timony to whoredom is so accounted only 
where it amounts to evidence ; and the tes- 
timony of fewer than four persons, in a case 
of whoredom, is not evidence so as to be 
accounted good ; wherefore it is slander. 

And so also, of the complete numher of 
u' it nesses, where one of them afterwards 
proves incompetent ; hut no fine is due in 
this case, except the accused suffer lapida- 
tion, when a deyit is due from the public 
treasury. — If four persons bear evidence 
against a man, that “ lu' has been guilty 
of whoredom,” and the Kazec' should indict 
punislffiient for whoredom upon the parties 
accordingly, and it should afterwards appear 
that one of the witiu'sses is a slave, or has 
at any time been punished for slander, 
punishment is incurred by all the wit- 
nesses, as the witnessc's are on this occasion 
only three in number. Observe, however, 
that in this case no Arish, or dne of damage, 
is due on* account of such dagellation, cither 
from th(' witnesses or from the public trea- 
sury ; but if, in ooDse(iucnce of the evidence, 
the person accused should have been stoned 
to death by a sentence of lapidation, the 
Deyit, or fine of blood, is due from the 
puidic treasury. This is the doctrine of 
llaneefa. The two disciples say that the 
dne of damage is also due from the public 
treasury in tlm former case. The compiler 
of tlu' Hedava remarks that this difference 
of opinion obtains when; the accused hap- 
pens xo b(! cut by the stripes he has received. 
The two disciples also hold that if the accused 
should chance to die in consequence of the 
correction by scourging, the dne of blood is 
due from the public treasury— in opposition 
to Haneefa; and likewise, that if the wit- 
nesses should retract from their evidence 
after the accused has been cut by scourging, 
or died in consequence th(*rcof, they [the 
witnesses] become responsible for the dne of 
damage in the drst instance, or the dne of 
blood in the second. The argument of the 
two disciples is that, in con.sequence of the 
testimony of the witnesses, stripes are to be 
indicted generally,* whether they be of a 
cutting nature or otherwise, since to avoid 
cutting is not always in the executioner’s 
powgr ; the scourging, therefore, which is 
due in consequence of the testimony of the 
witnesses, comprehends both cutting stripes 
and also stripes which do not cut, and con- 


♦ That is, not restricted to any particular 
descHptioft of stripes. ' 
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sequently the cutting is to be referred to the One of four wit7iesscs retracihig, after 
testimony of the evidences, whence they are lapidation upon the accused^ mcurs punish- 
respoDsible for the same, wheix* thej^ ri‘traet nic7it for slajider^ and is respo 7 isihle for one- 
from their testimony. But here the wit- fourtiiofthefineof hlood, — Ir four witnesses 
nesses do not retract (tliat is, uhere their give evidence against a man, that he has 
evidence is set at nought, not by retracta- committed whoredom, and he sufier lapida- 
tion, but by one of them being afterwards tion, and one of the witnesses afterwards 
discovered to he incompetent), the fine of retract, punishment for slander is to be in- 
blood is due from the puldic treasury, be- dieted upon him alone, and he i|^also respon- 
, cause the act of the executioner is to be sible for one-fourth of the fine of blood, 
referred to the Kazee, and the Kazee acts on Ihe reason for one-fourth only of the fine of 
behalf of the community of Mussulmans, blood being" due from him is that three- 
wherefores the atonement for the act falls fourths of the veracity of the evidence 
upon that which is the pio])erty of all the remain, in consequence of the evidence of 
Mussulmans, namely, tlie piihlic treasury, the three remaining witnesses still con- 
in the sauK' manner as in a case of wounds tinning; by the evidence, therefore, of Vhe 
or retaliation. The argun)ent of Haneefa witness who re tracts, only one-fourth of the 
is, that us nothing is due in coiiw quence of veracity is affected. — (tShafei says that the 
the t('Stimony of the witnesses, fuither than death of the retracting witness is incurred, 
punishment (by wdiich is uneleTstood such and not a tine upon his property, according 
a scourging as excites pain, but such as to his tenets conceTning witnesses in retalia- 
evidenlly cannot ])rove eleslructive, except tion, as shall be hereafter shown in tre'ating 
threiugh the fault of the' flageilateir, pio- of Deyit.)— That punishment tor slander is 
ce'eding from his carelessne ss or incanacity), incurie'd by the witness is the opiniem of our 
the cutting, therefore, is to be* referred to thre'c eleiettors. Zid'er says that punishment 
him alone, and not to the testimony of the for slander is not due, bt cause, if the slan- 
W'itne'sses; butyet (aceiordingtothe' Kaw'aye't- deTcr be considered as the- slande rer of a 
Saheeh) the scenirgcr is not made' rcspemsible, living pe-rson, his slander is rendered void 
b'st men should be de terred freun tlie- intlic- by the death of that person ; eir, if he be 
lion of ])unishment, by an apyue he'nsieoi e)f cemsidere d as the slanderer of a defunct, the 
be ing made answei abb' for the ee-nseepunees said defunct has suffe red lapidation uneJer 
of it . a senteiute of the Kazi c, whtne e ejriginates 

The testimony of secondary witnesses in- ade'murrespe e’tingthepropiietyofpunish- 
rat'idates ilutt of primal y 7rd nessi s, — Ji'tour ment for slander. Uhe argument of our 
wdtDesses bear te'stimony to an exidence eloeletrs is that evidene'c to whe)rtdom does 
given by four either witnesses, against a not be'e'onu' slander, in cemseque'nee^ eif re- 
man, eif liis having eeminiitte el wheoedeou, tractation, on any othe r account tlian as the 
yiunishnie nt is ne)t to be intlicte el iij)e>n the evide ne-e is thereby cancelkel ; the evidence, 
pe rson so ae'e-usi'd, be e ause' evielene*e in Ihe-iclore', at tlio time of retractation, is re'n- 
sui)nort of evidtne'c introdue-e'S an increase deTed slander with re spect to the elead ; and 
of eleipbt, since w herever, in the; le'cital of a pel son who slanders a married persein 
a fact, tlie cluennels of e onimuiiication are de'1une‘t is liable le) punishment for vende r, 
multiydieel, the denibt of its truth iiuTe'ases With icsjH'ct to what Zih'er adAance"s (that 
in propel tion ; anel there is in this cjme no the elefujict has sulitred lapidatieui under a 
necessity feir considering the secondary sente'nce of the Kazee, wdiieh gives rise to a 
witnesses in tlu' light of original witnesses, demur respe cting the propriety of punish- 
And if the four original witnesses should nient for slander), w^c reply,' tluit upon tho 
afterw ards come and bear testimony ol c'vidence', which is the proof, being cancelled 
themselves to the whoredeim, in the place by retractation, the decree of the Kazee, 
where the secondaiy witnesses had bi'fore sentencing lapidation, docs not give rise to 
given their evidence, heri' also no yninishmt'nt any demur in bar of punishment for slander ; 
is to be inllictcd on the accused, because wherefore punishment for slander is to be 
their testimony has already been rejected in inllictcd upon him who retracts from his 
one shape, in consequence of the rejepdion of testimony : contrary to w^hat wmuld be the 
the testimony of the secondary wdtnesses, case if any other than the retractmg person 
respecting the same fact, as the secondary were to slander him who had sufu'red lajd- 
witnesses are the substitutes of the primary dation, as the latter is not a Mahsan in 
witnesses, from the circumstance of those respect to any other person, since the sen- 
having directed them, and thrown the fence of the Kazee against the deceased is, 
matter upon them. But here punishment with regard to that other, proper and just, 
for slander is not to be indicted on either Jiat if he refract before lapidation, all 
the original or the secondary witnesses,^ ihe witnesses are liatde to punishment. 
because both are complete m point of —What is now advanced regards a case 
number, although punishment for whoredom where one of the witnesses retracts, aftt^r 
be not indicted, on account of a doubt, lapidation: but if one of them were to 
which is siph as suffices in bar of punish- retract l)cfore the execution of lapidation, 
ment for whoredom, but is not sufficient to after sentence has been passed by the Kazee, 
subject the 'fitnesses to punisjpient for in this case punishment for slander is to be 
slander. ‘ indicted on all the witnesses ; and the punish- 
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raeiit of the accused is remitted. This is the 
doctrine of the two Elders. Mohammed says 
that, in this case also, punishment lor 
slander is to be indicted on the retractini? 
witness alone, because the evidence of the 
witnesses has been corroborated by the 
Kazee’s sentence, and then^l'ore is not can- 
celled except witli respect to the retractor 
alone, — in the same manner as where the 
witness redacts after the ex(‘Cution of tin* 
sentence.- I’he argument of the two Ebba-s 
is, that the indietion of punishment is onlj* 
a supplement to the senteiu'e of the Kay.et' ; 
tile retractation in the prestmt instuma', 
therefori', is the same in edect as if one of 
tlv witnesses were to rcti*aet bt'fon' the sen- 
tence had heeii passed (fur whieh nsison 
punishment dro])s with respect to li 
accus('d); and if one of the witnessi's weiu' 
to retract ])r(‘vious to tlu' ivazec‘’s scmti'iiec' 
of la]ndation, ])uiiislmu'nl for slandm- would 
b(' indicted upon all of llumi. Zider says 
that in this laisi* also punishiiu'iit for slander 
would be iiidudc'd on tlie n-trai'liin};* witness 
alone, lusiausi' his rdraetalion is md, of 
aeeount with rc^trard to any exeeitt himstdf. I 
Th(' arg'nimait oi' our doctors is that llu' 
declaration of tlu' witiu'ssi's is radically 
slander, and does not heeome evidimee until 
it be so reiideied by a seiitmico of tlu* 
•Kazee, i^assed in eonformily to it; and 
wh(‘re this seiitemai has not bemi passed, 
such dc'claratioii contitiiies to be slaiid('r, 
as it radically was ; w'lu'refore punislniK'nt 
for slander is to be iiillicded upon all of 
them. 

Omt of five iritnesfi(‘S rvtraetiiuj^ doea not 
vieiir either 2)ini/shnieiit or ./znc.— -I k dv(‘ 
])<'rsons hi'ar evkhmee [to whoredom], and 
one of the dve retraet aftiT laiiidatiuii, no 
penalty wdiatso(‘ver is incurred by the wit- 
ness so retracting — heeanse, four witnesses 
still remaininf^, tlie evidence remains com- 
plete. But if, afterwards, one of the re- 
raainin”’ four witnesses should rdraet, 
])unishuuuit for slandcu’ is then due upon 
both rcdraetoi#, and each is indebted in one- 
fourth of tlie hue of blood. Ibmishment 
for slander is due upon tluan, heeausc e\i- 
deuce to whoredom is rendered slander by 
subseipieiit retractation, as before (‘X])lained; 
and they are each indebted one-fourlh of the 
fine of blood, beeausi', by th(> three perse- 
vering' witnesses still I’emaiiiing:, thn'c- 
fourths of tlie \alidity of the body of evi- 
dence continues uninipcaclicd, as Ihe perse- 
verance of those V ho remain regai’di'U, and 
not the retractation <d‘ those who draw ha* k 
(according' to wh it is said uoon that head in ' 
its proper place): aiid as only oiio-bmrth »)f | 
the verai'ity is destroyed h> the retractation : 
of these t\vo witiu-sses, it follows that tlu'y 
remain responsible for oue-fouith only of 
the fine of blood. 

IVhere jK.sfifi 0(1 ir it nesses prove (ifterwards 
defective^ tin; Jine of blood is dm- from the 
•purtjaiors (f tin ^c loit nesses. — li<' four wit- 
nesses ^ive evidence of wboredoai against a_ 
man, and these witnesses be justitim by’ 


Tazkeeat,* and the accused suffer hipidatiun, 
and it should afterwards appear that those 
witnesses were idolaters, or slaves (by the 
purgators retracting their evidence of justi- 
dcation, and declaring them to he slaves, or 
idolaters), in this case the tine of blood is 
duefi’Om the purgators, aocordingto Haueefa. 
The two diseiples say that in this case the 
due of blood falls upon the public treasury. 
Some hold that this diiliu’ence exists only 
wdiere tiie purgators, in their retractation, 
deel:irt‘ that their justifiealiou of the wit- 
ne.sses had been according to tlie best of their 
knowlcilge and belief at that time. Tho 
argumi'iit of tin* two disci ph's is that the 
jnirgaloi's havu' done nothing more than 
merely bi>eaking in comiiiemlation of the 
witiusses, ill the same maiinei' as if they 
Were to sju'ak in ('omnieiidatioii of tho 
s('(l, by testify ing to his being within 
the description ol liisaii,i' in wdiich ease 
nothing is due from them, and so here like- 
wise. 'file argunu'iit of ilaiiecfa is, that 
(('slimony of the wiliu'sscs is not firoof, nor 
wiM'thf of any regard, but tlirough the jus- 
tiiicatioip of tlic fuirgators ; wherefore the 
juslilication is, in reality, the elUeiioit cause 
of tlu' seiiti'iice ; wlu'uce the sentence ipust 
he riderriMl and att.riliuted thereto ; contrary 
to tludr Ix'aring' testiinony to tlie Ihsau of 
tlu' aeeusi'd, as that stale is eonditioiial to a 
person being coiisidcu’ed a M.ihsan, — that is, 
marrii'd; undiu' such eireumstaiiees as (in 
case of whoredom) subji'ct him to hi])idatioii. 
It is also to he remarked that, whether tho 
hofore-mentioiu d juslilier should pronounce 
the justilieation in tho pro])er and formal 
Uu'ius of evidence,— (tlius, “ We ti'Stify that 
' ‘ witnesses are freemc'n and kdievers” ) 

I or not in the formal terms of evidence — (as 
I thus, “These are freemen and believers,") 
j the (dfect is in both cases the same, and 
there is no dilference whatever between 
them ; this, howcviu’, holds only wluTe tho 
pnr^^tors restrict their justification to tho 
freedom or faith of the evidences, as above ; 
hut if they should say, “ These witnesses are 
“adils,”f and it should afterwards appear 
that they arc slaves, in this casi! the jiur- 
gators are not rcsponsihlo for the hue of 
lilood; liecause slaves are, in some instances, 
of tlu' descriptions of adils neither are 
the witiiessch, in this case, res])onsil)le for 
the hue of blood, as their deelaratiun does 


That i.s, by a certain Tuimbor of other 
witiu‘s.s(‘s hearing b'stiiiiony to the compe- 
tency. ike. of Avitiicsscs who are giving evi- 
dtiiee in any cause, the tormcr king deno- 
miiiatcd the Moozkccs, or purgators ; the 
nature of this mode of justification is ex- 
liihlted at large in treating of Evidence. 

f That is. by testifying that the accused 
is married, under such circumstances 
freedom, and so forth, as (in case of whore-* 
doin) sufjjects a person to lapiokition. 

I X Persons of respectable character, in 
opposition to reprobates. 
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not amount to evidence ; * nor are they sub- 
ject to punishment for slander, because their 
accusation was made aj^aiiist a living per- 
son, but that person is now dead, and his 
heirs cannot procure punishment for slander 
to be indicted on tlnan, as it is not inherit- 
able. If the purgators persevere in •their 
justification, or li:iv(‘ unknowingly borne 
testimony therein, and it should afterwards 
appear tliat the witnesses an* of an incom- 
petent (h'seription, notliing whahver falls 
on the purgators ; -hut in this case the fine 
of blood i'alls upon tlu* public treasury. 

(Jdse in trJiich ihn fine of hJood fads 
upon fhc sldf/er. — If four persons bear testi- 
mony of wlion'doni against a man, and the 
Kazec sentence* him to he stoiu'd, and any 
person should slay him, and it should after- 
Wiirds appear that the above; witnesses were 
ine!e)mpetent, in such case* the lino of blood 
falls upem the shiyei’, acee)reling to a fave)ur- 
ahle construction of the law. — Analogy 
would suggest, in this case, that re'taliatiem 
is incurn'el, as the* slayer lias kille-d an inno- 
cent persem withemt. cause: but the 
for a more favourable* e*ons1 ruction eif the 
hiwarej twed’edd; Fihst, the Ivazee’s se-ntenea* 
of lapidation was, in aiipearanee*, r(*gular 
anel viilid, at the pe*rioel eif slaying, auel 
he*nce was e*stablishe*d an ('rron(*e)us aelmissi- 
iiility of slaughte*r : contrary tei a case in 
which the a.e'e;useel is sbiiu la; fore; the; Kaze*e* 
issues his dee-ree* of lapielation, as the* te*sti- 
mony of the* witness is imt, ])roof until the*n 
— Si':coNl)L\, tiui slayeT has aeteel uiule'i* a 
conceptiein that tlie slaying e»f that man 
beeanie allowable, lie* having a cemlieh'ue'e' in 
the argunu'iit of siiedi jierinission, name*ly, 
tliG Kazee’s sentene'e eif hpiielatiem ; anel 
hence it is the same as wdiere* a ])erson slays 
another, supposing him, from forme'i* e-ir- 
cumstances, tei be an e*neniy, in whiedi ease 
the fine of blood is iueunilK*nt upon that 
person, anel so here like'wise‘.---Tt is to 
observed that the fine eif blood thus in(*a«rred 
is a charge u])on the estate eif the slayer, 
and does not tall upon his tribe*, hee'ause it 
is wilful homieade, foi’ whieh the tribe is 
not resuonsihh* : ami this line* eif bh>oel must 
bo discharge'el within three* years [after tlie 
perpetration of the fact j, as being due on ac- 
count of homieiele. Hut if no ])erseni were in 
this manner tei slay the aeeuse'd, anel lie sufier 
lapidation by the sentenee eif tlie Kaze'e*, and 
it should afterwarels appear that the witnesses 
were incomiietent, the tine of blood in this 
case falls upon the puhlie* treasury, because* 
the persons wdio stone the accuseel act in con- 
formity with the orele-r of the Jvazeo, and 
hence their act must he referre'd to the Kaze*e ; 
and as, if the Kazee weu’e to execute the sen- 
tenee upon the accuseel with liis own hands, 
the fine of blood would fall upon the public 
treasury, so also it falls upon the same, where 


* Because dhey afterwards appear (from 
the retractation of the purgators) to he in- 
competent evidv^nces. t 


any other person executes such senhsnee 
under the Kazee’s authority. This case is 
evidently contrary to one where the Kazee 
passes a sentenee of lapidation, and another 
person slays the accused in a dilferent man- 
ner, and not by stoning; for in so doing he 
has not acted in conformity to the order of 
the ma'ristrato. 

Evidence to ivhorcdom is valid, althouf/h the 
hnoadedife of the fact he iinlawftjM/ obtained. 

-Tf witnesses hear evidence of whoredom 
against a man, declaring that “they had 
come to the knowdodge of it by wilfully look- 
ing into the jierson’s private apartment at 
the time of the fact,'’ yet such ('vidence is to 
he er(*dit<'d, nor is it to bo rejected on account 
of the manner in which the knowledge of the 
witnesses was obtained, as their looking was 
ailowable. in order that they might be en- 
abled to hear evidence; th(*y are therefore 
the same as physicians nr midwuvos.* 

The aecased's ])Iea o f relihaei/, if a n foanded , 
does not pvevent la})idation, — If four witnesses 
hear evide^'cc of whoredom against a man, 
and th{* accused should ph'ad that “ he is not 
a married man,’’ and it slioiihl happi'n that 
he lias a wife who has brouglit forth a chihl 
to liim~~{in other words, slionhl deny the con- 
summation of his marriage, after the estab- 
lishment of all the conditions of it), he is to 
he stoned, because th(* ('llect of the establish- 
ment of tho^ child’s iiareiitaget is a conse- 
; qiK'iiee (d his Inning liad carnal eoinmuni- 
eation with his wife (wdieiice it is that if ho 
wu're to pronounce a divorci* upon her, a di- 
vorce nna rsihh* takes ]»lacc) and his being 
a married man is estalilished, on account of 
the aforesaid ('fleet : and if the wife should 
not liavi* liorm* a, eliild, yet if one man and 
iW'o w^onien, as witiu'sses, bear h'stimony to 
the luarriage of the accused, in this ease 
a])idation is to he inllieti'd upon him. Shatei 
says that the accused, in this eas(', dif'^'S fW)t 
Miifer lapidation ; and this his opinion is 
founded on Ins doctrine in, the hnvs of 
(*videnee, that “tin* testimonj^ of women is 
not a(luiissihh*, excepting in cases of 
p(jrty . /iller remarks that the eireuiustance 

of tlu* accused being a married man, although 
it aj)p(*ar to _hi'_ only pie condition of the 
sentenee, yet is in reality the cause, as rc'ii- 
(h'ring the ofienee more atrocious; wdierefore 
the sentenoi* must he referred to that eireum- 
staiiee ; and tliis condition being, in reality, 
the occasion thereof, the evidence of women 
cannot be admitted in it, any more than with 
respect to the original otfenc.c*, namely, the 
whoredom. Tims it is the same as where 
two infidel subjects of the Mussulman go- 
vernment testily concerning a Mussulman 


* To explain this it may bo proper to re- 
mark that a person’s looking into the private 
apartment of another is an imlawtul act, 
wdiieh, ;if it w\as not justified by the motive, 
would invalidate liis testimony. 

t Established in him in virtue of his mar- 
riageh 
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sla^^, who has committed whoredom, that 
“his master had emancipated him before 
the perpetration of the fact,” which testi- 
mony would not be admitted, because the 
Ihsan of the slave [that is, his being a free 
married man] is so far a condition of the 
sentence as to be, in reality, a cause of it. 
The argument of our doctors i^^ that marriiige 
in a state freedom is an honourable state, 
and is rep^nant to the commission of whore- 
dom (as Avas already stated), wluTeforo this 
circumstance cannot be, in reality, a cause of 
the sentence. The testimony, therefore, of 
the witiK'sses to llie ihsan of tlu' accused is 
the same as tlu ir ti'stimony in any otln'r case 
tl|^in AvlioredoTii : and as tlu ir testimony to 
his Ilisan Avoiild in otlu'r (‘ases be credit(Hi, so 
also in a case of vvlionalom : eontr.iry to the 
case of the two infidel suhji'cts and the slave, 
as cited by Zilfer, la'causi- there the fri'cdom 
of the slave is ])ro\ed by the ti'stimony of 
those; two witnesses: luit it is not tlure'by 
prove d that the' date' e)f the' sla\e''s fre'e-elom 
was ante'(!('elent to the' comniissieiti eef wheire'- 
dom, e'ither bee*anse' a Mussulman elenic's sue'li 
date', eir because' tliat e'ireumstance' uemlel lie 
injui'ieuis te) a Mussulman. If the' vvitnesse's 
vviu) te'stify to liisan retrae't, ye t tlu'y are imt 
res])()nsil)le' feir the' hue' eif hletoel : cemtrary tei 
the ele)e;trine' eif Zilfer, acveireling te) what was 
bed’ore observeel. 


(TrAPTKR IV. 

OF TiiDj) siiiiu.Ti}, oi; nil: ffivtsiivievt foil 

WJNF. 

(/rncrnl niL'. lea M ussulman di'ink wine' 
and l^e se ize el vshilst his hreath ye't smells eif 
the' wine', eei- be' hroUgllt heteU'e tlu' KaZee' 
whilst, he' is yet intoxicate'd tlu'Te'witli, anel 
witne'sse's eive' e'viele'nee', that “lie' has elrunk 
Wine',” iiuuislinie ntfor v\ iiie -elriiiking iste) he 
inllieteei u]K)U^iim ; anel iu the' same' manner, 
punislime'ut is ine'ui red by him whe'ii lie- make's 
contessiein e)f haviiur drunk wine', whilst his 
bre-ath ye't n'tains the' smell; he'e-ause the 
ofience' of wiiie'-drinkiiig is proved ui)oubim, 
anerJ'akaelim, eir elistane'e' of time,* eleie s rie)t 
ai'pear, sine'e* the jlavejur eel tlu- wine- still re- 
mains. 'Ihis de»etrine is originally Ibuneh'el , 
upon a pi’e e-e'pt of the preephe-t, “Whoe-ve-rj 
drinks of wine*, h't, bun siiHer eserre'clioii by 
scourginer, as ejtte'U as h(' ilruiks the.re'ol'.” 

I^unishttiVHt is nut }njti('ir‘t in a rase ofcoti- 
fessioH or (icciisoiion, niadv offer the soielJ is 
gone off. — If a man make con lession of having 
drank wine, after the' smell has cease'd, in 
this e ase punishmrnt is ne;t to be inttieded 
upon him, acceirding to the* twe^ Idders. Imam 
Mohammed maintains that it is to be in- 
tiicted. The same ditference of op^iion ob- 
tains in a case where witnesses bear evide;nce 


against a man that “he has drank wine” 
after the smell has ceased. The reason of 
this diversity of opinion is that Takadiin, or 
lapse of time, forbids the reception of evi- 
dence in a case of wine-drinking, according 
to all the doctors: hut Mohammed tixes the 
limitation of Takadiin, iu wine-drinking, to 
a certain time, namely, one month (according 
to tlu' most approved authorities), he con- 
ceiving an analogy between this, and a case 
of whori'dom, because delay is established by 
lapse of time, and not by the ceasing of a 
inell ; and the existence or non* existence of 
smell is of no weiglit, ns there are other 
things the tlavmur of which resi'iiibles that of 
wiiu'. According to tlu' two Elders, on tho 
. ntrary, Takadiin is established by tlio non- 
ovistt'iu'c or de])arture of the smell, for two 
reasons; fTusr, a deerc'c of Abdoola Ibn 
Massaod, who, vnIu ii ec'Vtain iiersons brought 
lu'lbn' him a man charged with drinking 
vxiiU', (lirocti'd that “they should examino 
bis bn alb, and that, if any flavour of wine 
W('re discovc'rt'd, punishment should then bo 
iiillicfi'd ii])on him ; ” Sik’ondfy, the exist- 
('ne(' ol' tlu; elleet (nanu'ly tlu' smell), is an 
irri'fragahh' ])roof ol' wine having bei'ii lately 
di link. And as to v\ hat iMoluimmi'd advances, 
that “tiu're an' otlu'i* things tho flavour of 
wliicli n srmhb's that of wim',” it may he re- 
Itlu'd that, the ilille n'liei; lietwei'n tlu; smell of 
vviiu', and other articles, may be easily dis- 
tinguislu'd by one who is possessed of judg- 
nu'iit and (lisceriiineiit , nor can any but igno- 
rant ])crsons be doul)tfiil concerning it. Thus, 
according to Mohamuud, cov flssion of wine- 
drinking is not rendered iiU'llectual by dis- 
tance of time, ill tlie same maimer as (accord- 
ing to liim) confession of wlion'dom is not 
reiub rcd inetfee.tual by distance of time, 
agneahly to uliat was hc'lbre advanced: — 
witli tlietwo Edders, on ilu' contrary, punish- 
ment i’or wiiie-drinking is not to be intlictcd 
button the condition that the smell still re- 
main, because' Ibn Massaod stipulated that 
condition, as bi'l'ore' stated. 

/ '/dess this h(‘ otring to an if /iaroidntda delay 
in h/ tnging the aceosed to the seat of jastice . — 
If witnesses seize a drinker of wine* at a 
tinu' u hen he* is intoxicated, or whilst he still 
retains the sme ll eil" the liquor, and carry him 
te) a e-itywhe-re there is a, Xazee*, and in the 
nu'an time tlu; liavour or the intoxication 
sboulel ce'aso, be;fore they arrive; at the scat of 
justice, yet in this case' ])unishment for wine- 
drinking is te) ])e‘ iullie;t('d upon that nerson, 
ae'coreliiig 1e) all our fle)e‘le)rs, liccanse tlicre is 
an (‘xcusi' fe)r the delay, anale)gous to that 
whie h is cre-ate d by distance' of xilace in a 
cliarire of whoredom ; and the witnesses are 
I ne)t siispe'cte'el where such excuse exists. 

^*Knish/ne)it is ineori ed try drinking Naheez, 
a person be intejxicatod by drinking 


* This case supposes bis b?ing seized in 
some ri'me)te place, at a distance from the 
seat of justice. • 


See the preceding Chapter; p. \Ss. 
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Nabeez/ ptmishment is incurred by him, be- 
cause it is related of Omar that he decreed 
punishment for wine-drinking upon a wild 
Arab, who was intoxicated by drinking that 
liquor.— (^The punishment for drunkenness, 
and the decree of scourging in the punish- 
ment for wine-drinking, shall be hereafter 
explained.) 

The smell alone does not suffice for convw- 
tion^ without evidence;— Iv the smell of wine 
be discovered upon a person, or he should 
vomit wine, yet if witnesses have not actually 
seen him drinking it, punishment is not in- 
curred, because the smell alone leads but to a 
very uncertain conclusion, as this appearance 
may proceed either frona the person having 
drank wine, or from his having sat among 
wine-drinkers, from whom he may have con- 
tracted the smell ; — and it is also possible 
that wine^ may have been administered to him 
by force, or menaces, in which case no punish- 
ment is incurred. 

Nor iniioxicationy unless it he known to pro- 
ceed from wine. — Punishmen’t for ;wine- 
drinkmg is not incurred by intoxication alone, 
unless it be known that the person has been 
intoxicated by the voluntary drinking of 
wine, or of Nabeez, because men are some- 
ti nes inebriated by the use of articles which 
are permitted, such as the juice of Henbane, 
or mare’s milk ; and men may also be some- 
times compelled to drink wine, which is not 
a punishable ofience, when thus committed 
by compulsion. 

Punishment not to he inflicted during in- 
Punishment is not to be indicted 
upon a wine-drinker, whilst he is intoxicated, 
nor until his intoxication shall have ceased, 
in order that the end thereof (namely deter- 
ment) may be obtained. 

Punishment for wine-drinking to a free 
person is eighty stripes. — The punishment of 
a free person, for drinking wine or other in- 
toxicating liquor, is eighty stripes, on,, the 
authority of all the companions ; and those 
eighty stripes are to be inflicted in every 
respect under the same rules and restrictions 
as in the case of whoredom, according to what 
is mentioned under that head; and (according 
to the Eawayet Mashhoor), the wine-drinker 
must be stripped naked to receive his punish- 
ment. It is recorded from Mohammed that 
the offender must not be stripped, as nothing 
concerning the punishment for wine-drinking 
occurs in the sacred writings, wherefore it is 
expedient, for the sake of lenity, that a wine- 
drinker be not stripped to receive correction. 
The reason for w^t is recorded in the 
Eawayet Mashhoor is that one kind of lenity 
is already shown in the number of stripes 
prescribed, those in whoredom being one 
hundred, whereas in wine-drinking there^jare 
only eighty ; hence it is not requisite that a 
second sort of lenity be shown in the mode of 
* infliction. 

* A fermented liquor made by steeping 
dates, raisins, ^p., in hot water. It is ^de- 
soribe^ particularly in another place. 


Andf to a slave ^ forty Ip' I the 

drinker of wine be a slave, male or female, 
the punishment for wine-drinking, with re- 
spect to such, is forty stripes only, because 
the state of bondage induces only half punish- 
ment, as has been repeatedly mentioned. 

Confession may be retracted. — Ip a person 
make confession to the drinking of wine, or 
any other intoxicating liquor, an^fterwards 
retract from such confession, punishment is 
not to be inflicted upon him, as the punish- 
ment of wine -drinking is purely a right of 
God. 

The offence is proved hy two witnesses^ 
or., hy one confession. — Wine-deinkjno is 
proved on the testimony of two witnesses ; 
and also by confession once made. It is 
recorded from Aboo Yoosaf, that two confes- 
sions are requisite. But it is to be observed 
that the evidence of women against men is 
not admissible in wine-driuking, because the 
evidence of females is liable to variation, and 
they may be also suspected of absence of 
mind, or forgetfulness. 

Degree of intoxication required to induce 
punishment. — The degree of intoxication 
which occasions punishment amounts to this, 
—that the person so intoxicated be not able 
to distinguish what is said to him in any 
shape ; — nor to know a man from ^ a woman. 
The compiler of the Hedaya observes that 
this is the doctrine of Hancefa. The two 
disciples have said that the degree of drunken- 
ness which induces punishment is sufficiently 
found in the intoxicated iierson speaking 
confusedly and indistinctly, as it is from this 
that drunkenness is generally understood. 
Many doctors agree with the two disciples in 
this point. The argument of Hancefa is that 
the drinking of wine is among the ciuses of 
punishment, wherefore it is to be noticed 
only in the excess ; for in acts whijji are 
causes of punishment the excess of thehi 
only is regarded, on account of seeking a pre- 
text for the purpose of averting punishment ; 
and excess of drunkenness appears in the 
intoxication so far over powering the reason 
as not to leave the person a capacity of dis- 
tinguishing one object from another. — (In 
ascertaining the illegality of intoxication pro- 
duced by drinking any other liquor tnan 
wine, regard is had to what the two disciples 
maintain concerning the punishment for 
drunkenness produced by wine-drinking.)— 
Shafei, in the punishment for drunkenness, 
has regard to the appearance of the effect 
produced by the wine, in the intoxicated 
person’s walking, or other actions, by his 
staggering or turning giddy when he attempts 
to walk ; but our doctors say that such effect 
may proceed from different causes, as they 
sometimes do not attend drunkenness, and 
sometimes occur in other cases (such as weak- 
ness for instance), wherefore this species of 
effect is^piot regarded. 

Confession of any offence, made during in- 
toxication, is not regarded. — If a person, 
durirg a fit of intoxication, should make 
confession of anything which occasions 
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puwshment (sucli as whoredom for instance), 
no punishment is to be inflicted upon him, as 
in such a confession, there is apprehension of 
falsehood, and this apprehension is to be re- 
garded so far as to avert punishment, since 
punishment [Hidd] is purely a right of Gon : 
— it is other\d8e, however, in punishment for 
slander ; for if a man in a state of intoxica- 
tion were to make confession of slander, 
unishme^t ior slander must be decreed upon 
im, because this is not purely a right of 
God, but is also a right of the indiyidual, 
and therefore a state of drunkenness is here 
the same as a state of sobriety, for the sake 
of inflicting a penalty, in the same manner as 
in all other matters, such as divorce, manu- 
mission, and so forth. 

Nor apostacy. — If a man, during intoxica- 
tion, should apostatize from the faith, his 
wi fe is not thereby divorced from him, because 
infidelity depends upon whatmay be a person’s 
belief, and that cannot be ascertained during 
drunkenness. 


CHAPTER V. 

OF HIDD KA2AF, OK THE rUNISUMENT FOB 
8LANDEK. 

Definition AT^so/.— K azaf, in its primi- 
tive sense, simply means accusation. By 
Kazaf, in the language of the law, is under- 
stood a man insinuating a charge of whoredom 
against a married man or woman ; the person 
so acting being termed the Kazif, or slan- 
derer ; and the man or woman so scandalized 
the Makzoof, or slandered. 

Pimishment for slander to he ordered hy 
the magistrate, — If any person expressly 
accuse of whoredom a man or woman who 
i^ married,* in such case, if the accused re- 
(fuire the magistrate to pass sentence of 
punishment for slander upon that person, 
the magistrate is hound to order its infliction. 

The punishment y to a freeman ^ is cightj/ 
stripes. — Tn» punishment for slander is 
eighty stripes, if the slandered be free, 
because God has so commanded in the Koran, 
saying,— “ But as to those who accuse 

MAKKTED PERSONS OF WHOREDOM, AND 
PRODUCE NOT FOUR WITNESSES, THEM SHALL 
YE SCOURGE WITH FOURSCORE STRIPES.” And 

the conditions upon which this punishment 
is to be inflicted are twofold; — Eikst, That 
the accused make requisition thereof, because 
of his right being involved in it, inasmuch 
as scandal is by that means removed from 
him ; — Secondly, That the accused be a 
married man, this being particularly specified 
in the text already quoted. 

It is necessary that the eighty stripes [or 
strokes] be inflicted on diflicrent parts [or 
limbs] of the offender, in conformity to wnat 
has been already advanced upon th£^ subject 

•Without producing the number of wit- 
nesses requisite to prove the charge. • 


with respect to the punishment for whore- 
dom : but it is to be observed that the person 
suffering this correction is not to be stripped 
naked, because the occasion of the puniSi- 
ment is not absolutely certified, since it is 
possible that the accuser may have spoken 
truly, for which reason it must not be inflicted 
with severity, as in punishment for whore- 
dom. The outer garment or robe, however, 
together with any clothes which are stuffed 
or quilted, must be removed, because such a 
covering would prevent a person from feeling 
his punishment. 

And to a slave forty stripes, — If the accuser 
be a slave, the punishment for slander with 
respect to him is forty stripes; as bondage 
induces only half punishment, — according to 
what has been before repeatedly observed 
upon that bead. 

Description of a person the slandering of 
whom induces punishment, — I'he state of 
marriage of the slandered person [which is 
a requisite condition of punishment to the 
slanderer] requires that he or she be free, of 
sount^j udgnicnt, of mature age, and a Mus- 
sulman ; and also of chaste repute ; that is 
to say, — free from any suspicion of adultery : 
there arc, therefore, five conditions required 
in it ; First, — IKo freedom of the accused, 
because the word of God says, “Upon 
THEM ” (that is upon female slaves) “ is 
DUE HALF THE PUNISHMENT THAT 18 DUE 
UPON Mahsanas,” — Whore the "word Mah- 
sanas, by the context, implies free women, 
in opposition to slaves, whence it appears 
that tne term married [Mahsan] here applies 
only to free people ; — Secondly, Sanity of 
intellect, and, Thirdly, Maturity of age, — 
because infants and idiots are not liable to 
be scandalized, as whoredom cannot be proved 
upon such Fourthly, Islam, because the 
prophet declared, ‘ ‘ A Polytheist is not a 
Mahsan : and Fifthly,— Chastity, because 
no scandal attaches to any other persons than 
those who are of chaste repute, and the 
accuser of an unchaste person, moreover, 
speaks truly. 

Cases which constitute slander, — If a per- 
son deny another’s parentage, as if he were 
to say to him, “ Thou art not the son of thy 
[reputed] father!” such person thereby incurs 
punishment for slander: this, however, is 
only whore the mother of the person thus 
addressed is a married woman, because such 
denial is a positive accusation with respect 
to the mother of that person, since the legiti- 
macy of a child cannot be denied unless it be 
begotten in whoredom. 

JF one person, in the heat of passion, say 
[d another, “ Thou art not the son of such-a- 
me,” and the person mentioned be his father, 
ind bis descent be established as from him, 
inithis case the person so speaking incurs 
unishment for slander. But if these words 
e spoken in any other circumstance than the 
heat of nassion, punishment for slander is not* 
incurred by the speaker, becaui^e such words, 
if spoken in wrath, imply malicious ana 
waaton abuse, whereas, if u^red in a calm 
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and deliberate moment, they may mean no 
more than an upbraiding, by denying any 
likeness between the person spoken to and 
his father, in point of goodness of disposi- 
lion, such as benevolence and so forth. 

If a man say to another, “ Thou art not the 
son of Buch-a-one/’ and it should happen that 
the person named is the grandfather of him 
who is thus addressed, the speaker does not 
incur punishment for slander, because his 
assertion is literally true. And, in the same 
manner, if a man should declare another to 
be the son of one who is his grandfather, 
he does not thereby incur puiiishment for 
slander, because the child’s child is meta- 
phorically referred to the grandfather, and is 
called his child.^ 

Case of a claim of punishment for slander- 
ing a defunct, — If a man call another “ a son 
of a whore,*’ audit should happen that the 
mother of him who is thus addressed is dead, 
and had been a married woman, in such case, 
if he [the son] require punishment for slander 
to be iirflicted upon the speaker, the same 
must be inflicted accordingly, because the 
speaker has slandered a married woman after 
her death. It is to bo observed, however, 
that a right to demand punishment for 
slander, in behalf of a deceased person, 
belongs only to one in whose parentage a 
flaw is created by the imputation, and this 
is either the parent or the child, because 
scandal attaches to the child of the accused, 
and hence the slander applies to the child 
also in effect. According to 8hafei, any heir 
may demand punishment for slander in be- 
half of a person deceased, because punish- 
ment for slander is held by him to be a 
matter of inheritance, as shall be hereafter 
demonstrated. According to our doctors, on 
the other hand, the power of demanding 
punishment for slander in behalf of a person 
deceased is not in the way of an inhentanec, 
but for a reason already intimated, that the 
scandal arising from the slander attachtis to 
the deceased ; — whence it is that the right to 
demand punishment for slander on behalf of 
a defunct appertains to one who may be ex- 
cluded from inheritance by the murder of the 
person from whom he inherits ; and that it 
also appertains to the child of the daughter, 
in the same manner as to the child of the 
son (contrary to the opinion of Mohammed) ; 
and also, that it appertains to the child’s 
child during the lifetime of the former 
(contrary, to the opinion of Ziffer) ; — and so 
also, that if the deceased person who was 
alandered were married, it is lawful for that 
person’s child to demand the punishment for 
slander, although such child should be an 
infidel, or a slave This last is also contrary 
to the opinion of Ziffer, who argues that if 
the right of demanding punishment '"for 
slander, in behalf of a defunct, were to rest 
^with the child, being an' infidel, it must so 
appertain, either in the manner of an in- 
hmtance, or 'on account of his being a party, 
because of the slander extending to him by 
effect (since tfie scandal arising fn>xfi it 


attaches to him) ; and both these inferences 
are unsupported ; the first, because punish- 
ment for slander is not a matter of inherit- 
ance ; and the second, because, as an express 
accusation of whoredom made against the 
child does not induce punishment for slander 
(since an infidel cannot be a married person 
in the sense which subjects the accuser to 
punishment), so, in a case where ^e slander 
IS established with respect to hmiL by effect 
only, it does not induce punishment a fortiori. 
—Our doctors, on the other hand, argue that, 
in the case in question, the slanderer, by 
accusing a married person, has fixed a stain 
upon the child, for which he will seek satis- 
faction by punishment for slander : — the prin- 
ciple upon which this proceeds is that the 
circumstance of the accused being a married 
person is made a condition [of punishment 
upon a slanderer], in order that, in the charge 
01 whoredom, the imputation of a stain upon 
hiin may be completely established, after 
which such imputation of a stain descends 
to his chiki; and such is the case in the 
present instance : and although the child be 
an infidel, yet infidelity does not prevent a 
claim of right : contrary to a case where an 
express accusation is advanced against the 
child himself ; for in this case punishment for 
slander is not incurred, because here the 
imputation of a stain does not completely 
exist, as marriage (in the sense which would 
induce punishment for slander), does not 
exist with respect to the accused, on account 
of his being an infidel. 

A slave cannot demand punishment upon 
his ynasfer ; 7ior a son upon his father. — A 
SLAVE is not permitted to demand punish- 
ment for slander upon his master, — where 
the latter has slandered his mother, being a 
married woman ; — neither does it belong to 
a son to demand punishment for slander 
upon his father, — where the latter ha^slah- 
dered his mother, being a married woman ; — 
because a master is not liable to any chastise- 
ment on account of his slave, nor a father on 
account of his son ; whence itf’,s that retalia- 
tion is not executed upon a father on account 
of his son, nor upon a master on account of 
his slave. But if the mother should have 
another son by another father, that son may 
demand punishment for slander to be in- 
flicted, on behalf of his mother, upon the 
father aforesaid, because the occasion for 
punishment (namely, slander) is in that 
case fully established, and the obstacle to 
the demand of it does not exist in the person 
who demands it. 

The decease of the slandered party pre- 
vents punishment. — If any person accuse 
another of whoredom, and the person so 
slandered die, punishment for slander is not 
incurred. Shafei maintains that punish- 
ment is not to De remitted. And in the same 
manner, if the slandered person should die 
after the infliction of a part of the punish- 
ment upon the slanderer, the remaining part 
thereof ceases, according to our doctors. — 
6haf& alleges that it does not cease. This 
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diffefenoe of opinion obtains because punish- 
ment for slander is a matter of inheritance, 
according to Shafei, whereas according to our 
doctors it is not so. It is to be observed that 
there is no difference of opinion concerning 
the punishment for slander being a right of 
God, and also a right of the individual 
because the punishment for slander has been 
ordained br the law for the purpose of re- 
moving scawdal from the person slandered, 
and the advantage results solely to the slan- 
dered, on which account, punishment for 
slander is a right of the individual ; — and it 
has also been ordained for the purpose of 
determent (whence punishment for slander 
is termed Hidd'*), and the design of the 
institution is to purify the woild from sin, 
and this demonstrates that punishment for 
slander is a right of God :~some of the rules 
in it, moreover, prove punishment for slander 
to be a riglit of the individual, such as that 
“ it cannot be decreed but where some person 
sues for it,” which is a right of an indi- 
vidual ; — and, on the other hand, iome of its 
rules prove punishment for slander to be a 
right of God, such as, that ” the exaction of 
it is committed to the magistrate, and not to 
the person slandered.”— In short, in the 
punishment for slander there are two con- 
tending principles ; and such being the case, 
fcihafei gives the first principle the preference, 
namely, the right of the individual, con- 
sidering that as supm’ior to the right of God, 
the right of the individual being preferable, 
because of his being necessitous, whereas 
God is not necessitous : our doctors, on the 
other hand, give the second principle the 
preference, and hold it to be the superior, 
Decause in whatever degree the riglit of the 
creature may be concerned, the Creator is the 
surety, and the guarantee thereof ; and hence 
the, conversation of the rights of the indivi- 
difal re therein obtained : but the case is not 
the same in the reverse of this proposition, 
because there is no authority to exact the 
right of God, but in the way of a vicarious 
delegation. Tliesc different tenets, as held 
by each party, are notorious ; and from them 
proceeds a contradiction of opinion respecting 
a variety of cases in punishment for slander. 
Thus, according to Shafei, punishment for 
slander is an inheritence ; but in the opinion 
of our (foctors it is not so, as inheritance 
obtains only in the rights of the individual, 
and not in the rights of God.— A gain, the 
remission of it is not approved by our 
doctors; but, according to Shafei, it is ap- 
proved : and again, it is not lawful to accept 
of anything in lieu of punishment, according 
to our doctors ; but, according to Shafei, this 
is lawful. It is recorded that the opinion of 
Aboo Yoosaf respecting remission is the same 
with that of Shafei. 

Confession of slander cannot he retracted, 
— If a person make confession of slander, 
and afterwards retract from such confession, 

* See the definition of Hidd in the^ be- 
ginning of this book. 


his retractation is not to be credited, be- 
cause, as the right of slandered person 
is therein concerned, it is to be supposed 
that he will falsify the retractation con- 
trary to such punishments as are purely a 
right of God, where the retractation must be 
admitted, as there is no person concerned to 
oppose the veracity of it. 

A term of abuse does not constitute slander, 
— If a man v^ere to call an Arab a Naba- 
thean,^ punishment for slander is not in- 
curred by him, because he is here opposed 
only to speak comparatively,— implying 
merely that the person ho addresses is a 
Nabathcan in badness of disposition, or in 
want of virtue : and in the same manner, if 
a man were to say to an Arab “ Thou art 
not an Arab,” no punishment would follow 
for the same reason. 

Ip a man say to another, ” 0 son of the 
rain,” he is not a Rlanderer, because these 
words may be considered as implying purity 
and softness of manners, as ruin is aistin- 
guished by the (jualities of piuity and soft- 
ness. • 

If a man, in speaking to another, should 
declare him to be the son of any of his 
parental relations other than his father, such 
as his maternal or paternal uncle, or his 
stepfather, he is not a slanderer, because it 
is common to bestow the appellation of 
father upon each of those relations, in the 
same raauiier as upon the natural parent. 

E(}Juicocal accusation of whoredom incurs 
punishment for slander ; — Ip a man, being in 
anger, say to another Zinte-feeal-Jiblee,+ 
and should plead that he thereby meant 
” you climbed up the hill,” yet punishment 
for slandiT is to be iiitiicted on him, accord- 
ing to the two Elders. Mohammed main- 
tains that punishment is not to be inflicted 
on him, because the word Zinte means 
ascending, in its literal sense, and the men- 
tion of a mountain proves that such is 
intended by it. Tlie argument of the two 
Elders is that Zinte is used to express 
whoredom also ; and the circumstance of 
anger proves that by the word Zinte whore- 
dom is intended ; wherefore punishment is 
to be inflicted, in the same manner as if the 
term Zinte had been used without any men- 
tion of a mountain, and he were to say that 
by Zinte he meant ascent. 

Ip one man were to say to another Zinte 
ali-al Jiblee,t according to some doctors 

* The Nabatheans are a tribe upon the 
confines of Joak, remarkable for tne bar- 
barity and ferocity of their manners. 

f This may be either translated “you 
committed wnoredom in the mountain,” or 
“ you ascended the mountain,” as the term 
ZinAi signifies not only whoredom, but alsa 
“climbing, or ascending.” 

J Literally, “You ascended upon the 
mountain,” or, “ You have committed whore- 
dom upon the mountain.” TMb word Alee 
[upon] is the only difference between this 
and the preceding case. 
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pimisluaent for Blander is not incurred by such a situation,* is the most probable 
nim, because the mention of a mountain, in meaning of her words), in which case Laan 
this place, demonstrates that by Zinte he would be incumbent upon the woman, and 
meant ascending; but fording to others, punishment for slander would not be incurred 
punishment for slander is incurred, because by her, as the accusation is made by the 
a situation of passion and abuse proves the husband, and not by the wife : and in con- 
meaning of the speaker to be whoredom. seqiuence of these two contradictory possi- 
And so also mutual recrimination. — Ip one bilities, a doubt exists equally with respect 
man should say to another “Thou art a toLaanandpuni8hmenttorslai^r;where- 
whoremonger,'' and the other should answer fore neither is to be insisted on.^* 

“ Nay, but thou, ’’—they both incur punish- Case of acknowledgment of a child^ and 
ment for slander, as attempting eacn to fix subsequent denial. — Ip a man should have 
an imputation of whoredom upon the other, acknowledged a child born of his wife, and 
Jtecrimination between a husband and wife should afterwards deny it, in this case Laan 
induces punishment for slander upon the is incumbent, because the parentage of the 
wife.^lT a man should say to his wife child has been established in him by ^is 
“ Thou adulteress !” and she should answer, previous acknowledgment, and by his subse- 
saying, “Nay, but thou!’’ punishment for quent denial an accusation is implied with 
slander is incurred by the woman : and there respect to his wife, who is the motner of the 
is no Laan in this case ; because the husband child ; he must therefore make Laan. But 
and wife are both equally accusers ; but the if he should first deny the child, and after- 
accusation advanced by a husband against wards acknowledge it, in this case punish- 
his wife induces Laan ; and that by a wife ment for slander is to be inflicted upon him, 
against her husband induces punishment for because when he thus falsifies, Laan is pre- 
slander ; and punishment for slandei^is here vented, as Laan is a sort of punishment 
first inflicted upon the woman in order to imposed from the necessity of the case, 
prevent Laan, as a person who has sutfered owing to a mutual falsification,! in which 
punishment for slander is incapable of punishment for slander is the original thing, 
making Laan ; for if this arrangement were and hence, in a case where the mutual falsi- 
reversed (that is to say, if the Laan were fication is done away,t that which is the 
previously required of the woman), neither original must be put in force. The parent- 
the Laan nor the punishment would drop : age also of the child is established in this 
the punishment, therefore, is to be first man, in both these cases, since he has ac- 
inflicted, in order that Laan may be. pre- knowledged it, whether such acknowledg- 
vented ; for it is laudable to seek a remedy ment be made before denial, as in the former 
by which Laan may be avoided, because instance, or after denial, as in the latter, 
that is also punishment in efiect.* But if Objection.— I n the former instance, upon 

the wife, in the example here recited, were Laan becoming incumbent, it should follow 
to reply to her husband, “ I have committed that the parentage of the child is not estab- 
adultery with you,” in this case there is lished. 

neither punishment for slander, nor Laan ; Beplt.— B astardy is not a necessary con- 

fer there is a doubt concerning both punish- sequence of Laan, for Laan may be imposed 
ment and Loan, as it is possible that the without bastardizing the child, in the‘‘same 
woman may allude to a fact of whoredom manner as where a man denies a child after 
committed before marriage, in which case a long lapse of time from the period of the 
punishment for whoredom would be incurred birth, in which case Laan is incumbent, and 
by the woman, and not Laan, she having, by the child is not bastardized, rbut its parent- 
her reply, confirmed the assertion of her age remains established ; — as, on the con- 
husband, in thus imputing whoredom to trary, a child may be bastardized in a case 
him ; but by the husband nothing would be in which Laan is not incumbent *, as where a 
incurred, as he does not confirm her asser- husband denies a child born of his wife, who 
tion ; and, on the other hand, it is also possi- is a slave, in which case the child is bastard- 
ble that she may allude to carnal connexion ized, but Laan is not incumbent § 
after marriage, as if she were to say [in Ie a man were to say to his wife “ This is 
explanation],—” My adultery consist^ in neither my chBd, nor yet yours,’’ in this case 
your having connexion with me, after our Laan is not incumbent, nor is punishment 
marriage, against my will ” (and this, in for slander due, as the husband here merely 
denies the child being born of his wife, and 

* And if the wife were first required to 
make Laan, and the punishment for slander ♦ Of recrimination and scolding. 

(which the Laan would not prevent), were f Where the wife denies the husband’s 
afterwards inflicted on both parties,^ she assertion, and the husband denies the chas- 
would (by this mode of proceeding) sufier, tity of his wife. 

♦ in eflPect, two punishments; which is unlaw- t By one of the parties confessing the other 
ful. To understand this rightly it is neces- to be iif the right; as the husband here does, 
sary to reuAirk that the imposition of an by acknowledging the child after having 
oath IS considered as a violence or hardship denmd it. 
amounting to punishment, * § Uwing to the wife being a slave. 
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a Imsband is not a slanderer by snob 
denial. 

Accumtion of a woman who has children 
destitute of any acknowledged father is not 
slander, — If a man accuse of whoredom a 
woman who has children, the father of 
whom is unknown, or if he should so accuse 
a woman who has made Laan, in oonse- 
uence of^ny of her children having been 
enied [ 1 ^ her husband], whether such 
children be living or not,— in neither of 
these cases is punishment for slander in- 
curred, because the signs of whoredom are 
found with the woman, namely, her children, 
who are without any acknowledged father : 
tbp reputation of this woman is therefore 
questionable, on account of these signs ; and 
perfect chastity of repute in the accused 
IS one condition of punishment for slander 
being incurred by the accuser. But if a 
man were to accuse of whoredom a woman 
who has made Laan in consequence of an 
imputation of adultery made against her 
by her husband, and not on account of his 
denial of her children, in this case punish- 
ment for slander is to be inflicted upon the 
accuser, since here no signs of whoredom 
are found with the woman. 

Accusation against a person who has un- 
lawful commerce with a wonuDi is not shm- 
der. —li}' a man have unlawful commerce with 
a woman in whom he has no right of cohabi- 
tation,* punishment for slander is not to be 
inflicted upon his accuser, because chastity 
of repute is not applicable to the accused 
(and this is conditional to his being married, 
in the sense which induces punishment for 
slander upon the accuser), and also, because 
the accuser in this instance speaks truly. 

Under certain restrictions. — It is to be 
observed as a rule, that punishment for 
slander is not incurred by the accusation of 
any person guilty of such a carnal conjunc- 
tion as is in its own nature unlawful, because 
the term whoredom [Zinna] signifies a carnal 
conjunction of this description: but where a 
person forms^such a carnal connexion as is 
unlawful on some other account, punish- 
ment for slander is incurred by the accusa- 
tion of him, as a carnal conjunction of this 
description is not whoredom. The con- 
nexion of a man with a woman who is not 
his property in any shape whatever (such as 
a strange woman), or with one in whom he 
has no property in some one shape (as in a 
partnership slave, for instance), is unlawful 
in its own nature; so also is his connexion 
with a woman who is his slave, but who is 
one with whom cohabitation is unlawful to 
him by a perpetual illegality (poh as his 
foster-sister) ; but his connexion with a 
slave with whom cohabitation is unlawful 
to him by such an illegality as is not of a 


* There are many cases of this description 
which do not amount to whoredom, as may 
be seen under the head of Erroneous Con- 
nexion, &c. ^ 


perpetual naturi (as in the case of one with 
whose sister he cohabits, either as his wife, 
or as his slave), is unlawful, on another 
account.* * * § Aboo Haneefa (in the case of 
illegal cohabitation under a perpetual ille- 
gality) makes it a conditiont that the per- 
petual illegality be universally admitted and 
establisbea upon the authority of the most 
generally accepted traditions, so as to be 
aetermined and known beyond all doubt 
or dispute : for example, if a man were to 
accuse another, who had carnal^ connexion 
with a partnership female slave, in this case 
punishment for slander is not to be inflicted 
upon the accuser, because the accused ap- 
pears to have committed the act with one 
who is his property in one shape, but not 
ill another. But ii a man were to accuse 
a person who has cohabited with his female 
slave, being a Pagan, or with Ms own wife 
during her courses, or with his Mokatiba, 
punishment for slander is incurred by the 
accuser, because here the ^ illegality (sup- 
posing the existence of the right of property) 

18 m(‘*L‘ly of a temporary nature, continuing 
only until the removal of those obstacles 
(namely. Paganism, or the courses, or the 
contract of Kitabiit) ; this illegality, there- 
fore, is illegality on another account, and 
heneo the act ‘is not whoredom. It is 
recorded from Aboo Yoosaf that the carnal 
conjunction of a man with hig Mokatiba 
occasions the destruction of Ibsan in him; 
and such is also the opinion of Zifier, because 
a Mokatiba is not her owner’s property in 
respect to carnal enjoyment (whence it is 
that if a master commit that act with his 
Mokatiba, he becomes responsible for her 
AkirJ) : four doctors, on the other hand, 
observe that the person of the Mokatiba is 
the property of ner master, but that the 
enjoyment thereof (with respect to the 
master) is illegal on another account, § since 
it is an illegality which continues only 
untft such time as the Mokatiba appears 
unable to pay her ransom, or the contract of 
Kitabat be broken. If a man accuse a per- 
son who has had carnal connexion with his 
female slave, being his foster-sister, punish- 
ment for slander is not due upon the accuser, 
because carnal connexion with this slave is 
prohibited to the master by a perpetual ille- 
gality ; and this is approved doctrine, 

* That is to say, although it be not un- 
lawful in its own nature, yet it is made so 
by circumstances : but this is not a perpetual 
illegality, as the prohibition (in the instance 
here cited) would be removed by the death 
or other means of removal of the sisto: 
contrary to perpetual illegality, which, 
existing in the subject herself', can by no 
means be removed. 

+ Of the act amounting to whoredom. 

X Moaning the portion which is to he paid^ 
to her in the manner of a dowiir. 

§ That is^ not in its own nature, but occa- “ 
sioned by circumstances. ^ 
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Punishment is not due for slandering a 
deceased Mokatib, — If a person accuse a 
deceased Mokatib who may have left effects 
sufficient to discharge his ransom, yet punish- 
ment for slander is not due upon the accuser, 
because here is a doubt with respect to the 
perfect freedom of the Mokatib, the com- 
panions differing in opinion upon this point. 

Or a convert (before his conversion).— I f 
a person accuse a Mussulman convert, who, 
whilst yet a Pagan, had married his mother, 
punishment for slander is to be inflicted 
upon the accuser, according to Haneefa ; but 
the two disciples allege that it is not due. 
The’ foundation>f this difference of opinion 
is that the marriage of a Pagan with his 
own mother is approved among the Pagans, 
according to Haneefa ; but the disciples hold 
that it is not approved, as was explained at 
large in the book of Marriage. 

Punishment is incurred by an Infidel who 
slanders a Mussulman.— I f an Intidel, re- 
siding under protection in a Mussulman 
state, should accuse a Mussulman, punish- 
ment for slander is incurred by him, be^sause, 
in punishment for slander, the rights of the 
individual are concerned, and the protected 
Infidel has undertaken to pay a due obser- 
•v ance to the rights of individuals, since, as 
he himself desires to be screened from in- 
jury, it follows that he undertakes that he 
will not offer injury to others ; and also, that 
he subjects himself to the consequence, if he 
should do so. 

A 3Iussulman suffering punishment for 
slander i is incapacitated from being a witness. 
— If punishment for slander be inflicted 
upon a Mussulman, his evidence cannot 
afterwards be received, although he should 
repent. Shafei alleges that, in case of re- 
pentance, the credibility of his evidence is 
restored. This point will be further ex- 
plained in treating of Evidence. 

And an infidel also ( with resptwt to Zim- 
mees j.— -I f an infidel suffer punishment for 
blander, his evidence becomes inadmissible, 
not only with respect to Mussulmans, but 
also with respect to Zimmees, because com- 
petency in evidence appertained to him with 
respect to all of his own description (namely, 
Zimmees), but his evidence is thenceforth 
to be rejected, — rejection of evidence being 
one of the consequences of punishment for 
slander. But if this infidel should be after- 
wards converted to the faith, his evidence 
then becomes admissible with respect to both 
classes (that is, both Mussulmans and Zim- 
mees), because, upon his embracing: the faith, 
he obtains, de novo, a competency in evidence 
which did not before exist,* and the rejec- 
tion of which, therefore, is not a consequence 
of the punishment for slander : contrary to 
where a slave suffers punishment for slancier, 
and is afterwards emancipated ; for here his 
t'ividenoe still continues inadmissible, since, 
as he was not competent to appear at all as 

♦ Namely, wil^ respect to Mussulman^. 


a witness, during his slavery, so as thaif the 
rejection* of his evidence might be the con- 
sequence of his having suffered punishment 
for slander, this circumstance will operate 
to that effect after his emancipation. 

Case of an infidel embracing the faith 
during infliction of punishment. — If a single 
stroke be inflicted on an infidel on account 
of slander, and he should then ^brace the 
faith, and the remainder of the punishment 
be afterwards inflicted, in suen case his 
evidence is admissible, because the rejection 
of evidence is the means of rendering punish- 
ment entire and complete, and is therefore 
a manner of punishment ; but as the degree 
of punishment inflicted after his having evi- 
braced the faith is only a partial correction, 
and not what can be properly termed punish- 
ment, the rejection of evidence is not to be 
considered as a manner of it.+ — It is recorded 
from Aboo Yoosaf that his evidence must for 
the future be rejected, because the degree of 
punishment inflicted subsequent to his con- 
version is the greater proportion of it, and 
the smaller is a dependent of the greater. 
But the former is the more approved 
doctrine. 

A single punishment answers to all the 
previous repetitions of whoredom or wine- 
dr inking. —I f a man commit whoredom at 
several different times, or repeatedly drink 
wine, and the punishment for either be after- 
wards inflicted, the single punishment, in 
eitlier instance, is considered as answering 
to all the repetitions of offence ; and so also, 
if a person were repeatedly guilty of slander, 
and punishment for slander be afterwards 
inflicted on him. The ground of this, in the 
case of whoredom and wine-drinking, is that 
the punishment in both these instances is 
purely a right of God, and the design, in the 
infliction of it, is to deter people from the 
perpetration of such offences ; and a ^'ob^ 
bility of this end being obtained is estab- 
lished by a single infliction of punishment, 
wherefore the obtaining of it by another 
infliction of punishment is dfubious ; t and 
hence ])unishment cannot be inflicted a second 
time, because of tliis doubt : contrary to 
where a person commits whoredom, and is 
also guilty of slander, and of wine-drinking, 
for in this case a punishment is to be inflicted 
separately for every distinct species of 
offence, because each of these acts is of a 
nature different from either of the other two, 
and the design of each of them is different, 
wherefore, in the punishment of such acts 
there cannot be any coalescence. 

• Meaning the inadmissibility. 

t This strange sophistry turns entirely 
upon the meaning of the term Hidd, whicn 
is defined to be a certain stated correction 
completely executed, any thing short of this 
not being Hidd [punishment], but only 
chastiseAent. 

+ Because haying been, probably, already 
obtained, it is (in tnat case) impossible that 
it should be obtained a second time. 
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Ovslander.—ksji -with resj^ct to slander, ciently corrected by reprimands, whilst 
in the p unishm ent of it the right of God is others, more obstinate, require confinement, 
held by our doctors to be predominant, and even blows. 

whence the same arguments apply to it as to And is of four order s^ or degrees, — In the 
whoredom and wine-drinking. Snafei main- Fatavee Shafee it is said that there are four 
tains that, in the case of repetition of slan- orders or degrees of chastisement ; — F iest, 
der, if the slandered person be difterent (as if the chastisement proper to the most noble of 
the first person slandered were Zeyd and the the noble (or^ in other words, princes, and 
second Am^), or, if the person with whom men of learning), which consists merely in 
the slandeili is a reused be difterent (as if a admonition, as if the Kazee were to say to 
man were to accuse Zeyd of whoredom first one of them, “ I understand that you Have 
with onewoman and afterwards with another), done thus, or thus,*’ so as to^ make him 
in this case there is no coalescence of punish- ashamed ; — Secondly, the chastisement pro- 
ment, but for each slander a separate punish- per to the noble (namely, commanders of 
ment must be inflicted ; for according to armies, and chiefs of districts), which may 
Shafei, in the punishment for slander, the be performed in two ways, either by admoni- 
rignt of the individual is predominant. tion (as above), or by Jirr, that is by drag- 
ging the oftender to the door and exposing 

him to scorn; — Thirdly, the chastisement 

proper to the middle order (consisting of 
CHAPTER^VI. ' ' ^ ^ V . . . 

OF TAZEEE OE CHASTISEMENT.’' 

Definition of the Tazt#:k, in its 

primitive sense, means prohibition, and also ninnitj^ which may be performed by Jirr, or 
instruction ; in law it signifies an infliction by imprisonment, and also by blows, 
undetermined in its degree by the law, on Chastisement mat/ he injiicted by the trn- 
account of the right either of God, or of the position of a fino.—lii is recorded from Aboo 
individual ; and the occasion of it is any i oosaf that the sultan may inflict chastise- 
oftence for which Hidd (or stated punish- ment by means of property,— that is, by the 
ment) has not been appointed ; whether that exaction of a small sum in the manner of a 
offence consist in word or deed. fine, proportioned to the offence ; but this 

Chastisement is ordained by the law.— doctrine i& rejected by many of the learned. 
Chastisement is ordained by the law, the Chastisement may be inflicted by any 
institution of it being establislied on the person. — Jmam-Tjmooe-Tashee says that 
authority of the Koran, where God enjoins chastisement, where it is incurred purely as 
men to chastise their wives, for the purpose the right of God,* may be inflicted by any 
of correction and amendment ; and the same pepson whatever ; for Aboo Jafir Hindooanee, 
also occurs in the traditions. It is moreover being asked wdiether a man, finding another 
recorded that the prophet chastised a per- in the act of adultery with his wife, might 
son who had called another perjured ; and slay him, replied, “ If the husband know 
all the companions agree concerning this, t^t expostulation and beating will be suffi- 
Itedso# and analogy moreover both evince cient to deter the adulterer from a future 
that chastisement ought to be inflicted for repetition of his offence, he must not slay 
acts of an offensive nature, t in such a manner him ;*but if he see reason to suppose that 
that men may not become habituated to the nothing but death will prevent a repetition 
commission of ^uch acts ; for if they were, of the offence, in such case it is allowed to 
they might by degrees be led into the perpe- the husband to slay that man : and if the 
tration of others more atrocious. It is also woman were consenting to his act, it is 
written in the Fatavee Timoor-Tashee of allowed to her husband to slay her also — 
Imam Sirukhsh, that .in Tazeer, or chastise- from which it appears that any man is em- 
ment, nothing is fixed or determined, but powered to chastise another by blows, even 
that the degree of it is left to the discretion though there be no magistrate present. He 
of the Kazee, because the design of it is has demonstrated this fully in the Moon- 
correction, and the dispositions of men with taftee ; and the reason of it is that the 
raRTkPPt to it are different, some being suffi- chastisement in question is of the class of 

the removal of evil with the hand, and the 

prophet has authorized every person to re- 

♦ It is difficult to separate the ideas of move evil with the hand, as he has said, 
chastisement and punishment. — The law, “ Whosoever among ye see the evil, let him 
however considers them as being essentially remedy it with his own hands ; but if he be 
distinct, ’since the degree of Hidd (or punish- unable so to do, let him forbid it with his 
ment) is specified by the LAW itself, whereas, tongfie”— -(to the end of the speech).— 

Tflyppr (which for distinction’s sake we Chastisement, therefore, is evidently con- 

render chastisement) is committed to ^e — 

discretion of the magistrate, and i»r this 

reason it is elsewhere rendered discretinnary * That is, where it is inciftred by an 
correction offence committed merely against the LAW, 

t Meaning petty offences. • knd hot affecting an individual. 


merciianis ana 8no])Keepers), wnicn may oe 
performed by Jirr (as above), and also by 
imprisonment ; and Fourthly, the chastise- 
ment proper to the lowest order in the com- 
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trary to ptmishment, since authority to in- 
flict the latter does not appertain to any but 
a magistrate or a judge.— This species of 
chastisement is also contrary to the chastise- 
ment which is incurred on account of the 
right of the individual (such as in cases of 
slander, and so forth), since that depends 
upon the complaint of the injured party, 
whence no person can inflict it but the magis- 
trate, even under a private arbitration, where 
the plaintifi’and defendant may have referred 
the decision of the matter to any third per- 
Bon. 

It is to he inflicted wherever it is authorized, 
—Chastisement, in any instance in which it 
is authorized by the law, is to be inflicted 
where the Imam sees it advisable. 

Chastisement is due for slandering a slave 
or an infidel . — Ir a person accuse of whore- 
dom a male or female slave, an Am-Walid, 
or an infidel, he is to be chastised, because 
this accusation is an offensive accusation, and 
punishment for slander is not incurred by it, 
as the condition, namely, Ihsan (or marriap 
in the sense which induces punishment for 
slander), is not attached to the accused: 
chastisement therefore is to be inflicted. And 
in the same manner, if any person accuse a 
Mussulman of any other thing than whore- 
dom (that is, abuse him, by calling him a 
reprobate, or a villain, or an infidel, or a 
thief), chastisement is incurred, because he 
injures a Mussulman, and defames him ; and 
punishment [Ilidd] cannot be considered as 
due from analogy, since analogy has no con- 
cern with the necessity of punishment : chas- 
tisement therefore is to be inflicted. Where 
the aggrieved party is a slave, or so forth, 
the chastisement must be inflicted to the 
extremity of it : but in the case of abuse of a 
Mussulman, the measure of the chastisement 
is left to the discretion of the magistrate, be 
it more or less ; and whatever he sees proper 
let him inflict. 

It is not incurred hy calling a Miisfdlman 
an ass^ or a hog. — If a person abuse a Mussul- 
man, by calling him an ass, or a hog, in this 
case chastisement is not incurred, because 
these expressions are in no respect defa- 
matory of the person towards whom they are 
used, it being evident that he is neither an 
ass nor a hog. Some allege that, in our 
times, chastisement is inflicted, since, in the 
modern acceptation, calling a man an ass or 
a hog is held to lie abuse.— Others apin 
allege that it is esteemed such only where 
the person towards whom such expressions 
are used happens to be of dipifled rank (such 
as a prince, or a man of letters), in which 
case cnastisement must be inflicted upon the 
abuser, as by so speaking he exposes that 
person of rank to contempt ; but if nebe only 
a common person, chastisement is n6t in- 
curred ; and our author remarks, that this is 
the most approved doctrine. 

The degree of it is from three stripes to 
The greatest number of stripes, 
in chastisement, is thirty -nine ; .and the 
smallest number is three. This is according 


to Haneefa and Mohammed. Aboo Yoosaf 
says that the greatest number of stripes, in 
chastisement, is seventy-five. The restric- 
tion to thirty-five stripes is founded on a 
sayifig of the prophet, The man who shall 
inflict scourging to the amount of punish- 
ment, in a case where punishment is not 
established, shall be accounted an aggea- 
vator'* (meaning, a wanton aj&gravator of 
punishment), from which sayixg it is to be 
inferred that the infliction of a number of 
stripes, in chastisement, to the same amount 
as in punishment, is unlawful; and this being 
admitted, Haneefa and Mohammed, in order 
to determine the utmost extent of chastise- 
ment, consider what is the smallest punish- 
ment: and this is punishment for slander 
with respect to a slave, which is forty stripes ; 
they therefore deduct therefrom one stripe, 
and establish^ thirty-nine as the greatest 
number to be inflicted in chastisement. Aboo 
Yoosaf, on the other hand, has regard to the 
smallest punishment with respect to freemen 
(as frecdfcin is the original state of man), 
which is eighty stripes ; he therefore deducts 
five, and establishes seventy-five as the 
greatest number to be inflicted in chastise- 
ment as aforesaid, because the same is re^ 
corded of Alee, whose example Aboo Yoosaf 
follows in this instance. It is in one place 
recorded of Aboo Yoosaf that he deducted 
only one stripe, and declared the utmost 
number of stripes, in chastisement, to be 
seventy 'nine. ^ 8uch, also, is the opinion of 
Ziflbr; and this is agreeable to analogy.* — 
Mohammed, in his Dook,t has determined 
the smallest number of stripes in chastise- 
ment to three, because in fewer there is no 
chastisement. Our modern doctors assert 
that the smallest degree of chastisement must 
be left to the judgment of the Imam, or 
Kazee, who is to inflict whatever he may 
deem sufficient for chastisement, which is 
difibrent with respect to diflferent men. It is 
recorded of Aboo Yoosaf that he has alleged 
that the degree thereof is in proportion to 
the degree of the offence ; it is also re- 
corded from him that the chastisement for 
petty ofiences should be inflicted to a degree 
approaching t6 the punishment allotted for 
oflfenccs of a similar nature ; thus the chas- 
tisement for libidinous acts (such as kissing 
and touching), is to be inflicted to a degree 
approaching to punishment for whoredom ; 
and the chastisement for abusive language, 
to a degree approaching to punishment for 
slander. 

Imprisonment may he added to scourging . — 
If the Kpee deem it fit, in chastisement, 
to unite imprisonment with scour^png, it is 
lawful for him to do both, since imprison- 
ment is of itself capable of constituting chas- 


* Because, in all other cases the deduction 
of one^om the whole number is sufficient to 
reduce the thing from a higher to a lower 
class. 

f Meaning the Mabsoot. 
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tisem^nt, and lias been so employed, for the 
prophet once imprisoned a person by way 
of chastising^ him. But as imprisonment is 
thus capable of constituting chastisement, 
in offences where chastisement is incurred by 
their being established, imprisonmept is not 
• lawful before the offence be proved, merely 
upon suspicion, since imprisonment is in 
itself a ch1||tisement : contrary to offences 
which induce punishment, for there the ac- 
cused may be lawfully imprisoned upon sus- 
picion, as chastisement is short of punishment 
(whence the suffioitency of imprisonment alone 
in chastisement) ; and such being the case, it 
is lawful to unite imprisonment with blows. 

Hhc blows or stripes niai/he inflicted from 
the 7nost lenient to the severest de(jt'ee. — The 
severest "blows or stripes may be used in chas- 
tisement, because, as regard is had to lenity 
with respect to the number of tlic stripes, 
lenity is not to be regarded with respect to 
the nature of them, for otherwise the design' 
would be defeated ; and lienee^ lenity is not 
shown, in chastisement, by intlteting the 
blows or stripes upon different parts or mem- 
bers of the body. And next to chastisement, 
the severest blows or stripes are to be in- 
flicted in punishment for whoredom, as that 
is instituted by the word of God in the 
Koran, Whoredom, moreover, is a deadly 
sin, insomuch that lapidatioii for it has been 
ordained by the law. And next to punish- 
ment for whoredom, the severest blows or 
stripes are to be inflicted in punishment for 
wine -drinking, as the occasion of punishment 
is there fully certified : and next to punish- 
ment for wine-drinking, the severity of the 
blows or stripes is to be attended to in punish- 
ment for slander, because there is a doubt in 
respect to the occasion of the punishment 
(namely, the accusation), as an accusation 
maj^r ^either false or true ; and also, because 
severi^ is here observed, in disqualifying the 
slanderer from appearing as an evidence : 
wherefore severity is not also to be observed 
in the nature of the blows or stripes. 

If a person dfk in consequence of chastise- 
ment there is no fine. — If the magistrate 
inflict either punishment or chastisement 
upon a person, and the sufferer should die in 
consequence of such punishment or chastise- 
ment, his blood is _ Hiddir ; that is to say, 
nothing whatever is due upon it ; because 
the magistrate is authorized therein, and 
what he does is done by decree of the law ; 
and an act which is decreed is not restricted 
to the condition of safety. Tliis is analogous 
to a case of phlebotomy ; tliat is to say, if 
any person desire to be let blood, and should 
die, the operator is in no respect responsible 
for his death ; and so here also. It is con- 
trary, however, to the case of a husband 
inflicting chastisement upon his wife; for 
his act is restricted to safety, as it is only 
allowed to a husband to chastise h^ wife ; 
and an act which is only allowed is restricted 
to the condition of safety, like walking upon 
the highway. Shafei maintains that, in^this 
case, tne tine of blood is due from the public 


treasury; because, although where chastise- 
ment or punishment prove destructive, it is 
Kattl Khota, or homicide by misadventure 
(as the intention is not the destruction, but 
the amendment of the sufferer), yet a fine is 
duo from the public treasury, since tho advan- 
tage of the act of the magistrate extends to 
the public at large, wherefore the atonement 
is due from their property, namely, from the 
ublic treasury. Our doctors, on the other 
and, say that whenever the magistrate 
inflicts a right of God upon any person, by 
tho decree of God, and that person dies, it is 
the same as if he had died oy the visitation 
of God, without any visible cause ; where- 
fore there is no responsibility for it. 


BOOK VIII. 

• OF SARAlvA, OR LAROINY. 

Chap. I. — Introductory. 

Chap. II.— Of Thefts which occasion 
Amputation, and of Thefts which 
do not occasion it. 

Chap. III.— Of Hirz, or Custody, and of 
taking away property thence . 

Chap. IV. — Of the Manner of cutting off 
the Limb of a Thief, and of the 
Execution thereof. 

Chap. V.— Of the Acts of a Thief with 
respect to Property stolen. 

Chap. VL — Of Katta-al-Tareek, or High- 
way Robbery. 

CHAPTER I. 

Definition of Satmka. — Saraka literally 
moans the secretly taking away of another's 
property. In tlie language of the law it 
signilifjs the taking away the property of 
another in a secret manner, at a time when 
such property is in custody,— that is, when 
the cttects are in supposed security from the 
hands of oth(!r people and where the value 
is not less than ten dirms, and the effects 
taken the undoubted property of some other 
than of him who takes them. 

[This subject is omitted ^ as larceny is now 
dealt with under the Tenal Code.] 


BOOK IX. 

AL SEYIB, OR THE INSTITUTES. 

IMfinition of Seyir. — Seyir is the plural 
of Seer it, which, in its primitive sense, sig- 
nifies regulation, in matters spiritual and 
temporal.— Seyir, in the language of the * 
LAW, more especially applies to the institutes 
of the prophet in his wars. 

*Chap. I.— Introductory. • 
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Chap. II.— Of the manner of waging 
war. 

Chap. III.— Of making peace, and con- 
cerning the persons to whom it is 
lawful to grant protection. 

Chap. IV.— Of Plunder, and the division 
thereof. 

Chap. V.— Of the Conquests of Infidels. 

Chap. VI.— Of the Laws concerning 
Moostamins. 

Chap. VIL— Of Tithe and Tribute. 

Chap. VIII.— Of Jizyat, or Capitation 
Tax. 

Chap. IX.— Of the Laws concerning 
Apostates. 

Chap. X.— Of the Laws concerning 
llebels. 

[ This suhjec^ is o^nitied^ as it is mapplicahle 
to India.] 


BOOK X. 

OF THE LAWS RESPECTING LAKEETS, OR 
FOUNDLINGS. 

Definition of Zri/cceC— Lakeet, in its pri- 
mitive sense, signifies any thing lifted from 
the ground:— tnc term is chiefly used to 
denote an infant abandoned by some person 
in the highway :-;-m the language of the la'w 
it signifies a child abandoned by those to 
whom it properly belongs, from a fear of 
poverty, or in order to avoid detection in 
whoredom. — The child is termed Lakect, for 
this reason, that it is eventually lifted from 
the grouna, wherefore this term is figura- 
tively applied, even to the property which 
may happen to be found upon it. The person 
who takes up the foundling is termed the 
Mooltakit, or taker-up. 

The taking vp of a fonndlhig is laudnhlc, 
and (in some cases) inewnhent . — The inking 
up of a foundling is laudable and generous, 
as it may tend to preserve his life. This is 
where the finder sees no immediate reason to 
suppose that if the child be not taken up it 
may perish ; — but where he sees reason to ap- 
prehend that it may otherwise perish, the 
taking of it up is incumbent. 

A foundling is free. — A foundling is free ; 
because freedom is a quality originally inhe- 
rent in MAN ; and the Mussulman territory, 
in which the infant is found, is a territory of 
freemen, whence it is also free : moreover, 
freemen, in a Mussulman territory, abound 
more than slaves, whence the foundling is 
free, as the smaller number is a dependant 
of the greater. 

And is maintained hy the State . — The 
maintenance of a foundling is to be defrayed 
from the public treasury ; because it is so 
^ recorded from Omar ; and also, because, 
where the foundling dies without heirs, his 
estate goes to the public treasury; and as 
that is the property of the Mussulman com- 
munity, his Hhiintenance must be furnfehed 


from this property, since as the adva«itage 
results to the community, the loss also fafls 
upon the community whence it is that the 
Deyit, or fine of blood, is due from the public 
treasury, where a foundling commits man- 
slaughter. 

A foundling owes nothing to his Mooltakit 
for subsistence unless he furnish it hy order of 
the magistrate. — The Mooltakit j3 not to ex- 
act any return from the foundling on account 
of his maintenance, since in maintaining him 
he acts gratuitously, as he has no authority 
over him he therefore cannot exact any re- 
turn from the foundling,— except where he 
has furnished him maintenance by order of the 
magistrate, in which case this maintenance 
is a debt upon the foundling, because, the 
magistrate’s authority being absolute, he is 
empowered to exact the return from the 
foundling. 

No person can take a foundling from his 
Mooltakit hut hy virtue of a claim of parent- 
age. — If any person take up a foundling, no 
other person is at liberty to take the found- 
ling from him, because the right of charge of 
the foundling is established in him, as he 
first laid hands upon it. — If, however, any 
person claim the foundling, saying, “ This is 
my child,” the claimant’s declaration is cre- 
dited on a principle of benevolence. This is 
where the Mooltakit does not advance any 
claim of parentage ; but if the Mooltakit also 
make a claim, saying, ” This is my child,” 
he has the preference, because botn parties 
are upon an iqual footing with respect to 
their claim ; but one of them, namely, the 
Mooltakit, is in immediate possession, and is 
therefore preferred to the other. ^ Analogy 
would require that the declaration of the 
claimant be not credited, because in cons('- 
quence of it the right of the Mooltakit is 
destroyed : but the reason for a more favour- 
able construction of the law in this paHicular 
is that the claim of the plaintift' is a declara- 
tion upon a point which is advantageous to 
the infant, as he thereby obtains the honour 
of an avowed parentage, and the disgrace of 
a want of parentage is by the claim removed 
from him. Some have asserted that the de- 
claration in question is valid only with 
respect to the establishment of parentage, 
but not with respect to the destpetion of 
the Mooltakit’ s right of possession ; — and 
some, again, say that upon the parentage 
being established, the Mooltakit’ s right of 
possession is destroyed, because one conse- 
quence of an establishment of parentage is 
that the father has a preference, in the charge 
of his child, over all others. 

A Mooltakit' s claim of parentage with 
respect to his foundling is admitted. — If a 
Mooltakit declare his foundling to be his 
own child, after having already declared it 
to be a foundling, some say that his declara- 
tion is valid, both from analogy, and also on 
a principle of benevolence, because his claim 
respects a thing already in his hands, and is 
un controverted, — nor is any other person’s 
rigltt thereby destroyed. The better opinion, 
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howwer. is that his claim is valid only on 
a principle of benevolence, and not from 
analogy, because the Mooltakit contradicts 
himself, as he at first declared the child to be 
» foundling, and afterwards avers it to be 
his own child ; — and the reason for a more 
favourable construction is that the contra- 
diction respects a thing of a concealed nature, 
since it is ^ssible that this child may have 
been born «his wife, without his knowledge, 
and that he afterwards comes to a knowledge 
of the circumstance. 

Case of a claim of parentage made hi/ two 
persons. — If two persons advance a claim 
together, each asserting — “ the foundling in 
th(^ hands of such a person is my child,’’ and 
one of them point out a particular mark upon 
the foundling’s body, and not the other, the 
foundling is adjudged to him, because ap- 
parent circumstance's bear testimony in his 
favour, as the mark corresponds with his de- 
claration. But if neither of them ])oint out 
any particular mark, the foundling is ad- 
iudged to both of them, becau^ they arc 
Doth upon a footing with resp(!ct to the 
round of their claim. If one of thmn, 
owever, lay his claim first [that is, before 
the other], the foundling is adjudged to him 
because his right is established at a time 
when no person controverted it ; — except 
where the other brings evidence, as evidence 
is more powerful than a simple^ claim. 

A foundling discovered by a Zinimee in a 
Mussulman territory is a Mussulman. — Ip a 
foundling be taken up in a Mussulman city 
or village, and a Zimmee claim it as his 
child, the parentage is established in the 
Zimmee, but the child is a Mussulman. This 
roceeds upon a favourable construction ; 
ecause the claim of the Zimniec involves 
two points, 1. a declaration of j)arentage, 
which is advantageous to the child, — II. a 
destriJition of the Islamism established from 
the circumstance of the child being found in 
a Mussulman territory, which is injurious to 
the child ; and his claim is admitted so far as 
it is advantage(jps to the child, but not so far 
as to be injurious to him. 

And if in a Zimmee territory, he is a 
Zimmee.— I y, however, the child be found 
in a city or village of the Zimraees, or in a 
church or synagogue, it is a Zimmee. This 
last opinion is universal (that is to say, is 
unanimously admitted) where the foundling 
is taken up," in those places, by a Zimmee 
but if a foundling be taken up in any of 
those places by a Mussulman, or if a Zimmee 
take up a foundling in any Mussulman place, 
there is a difterence of opinion ; for it is said 
in the Mabsoot, treating of foundlings, that 
in this case the place is regarded, and not 
the Mooltakit or taker-up of the foundling ; 
— that is, if it be found in a Mussulman 
place, the foundling is a Mussulman, and if 
not, it is a Zimmee, whether it be taken up 
by a Mussulman or an infidel : and th#reason 
is this, that the foundling has been first dis- 
covered in that place. In some copies of the 
book of claims from the Mabsoot it is f aid 


that in this case" regard is had to the Mool- 
takit; — that is, if a Mussulman have taken 
up the foundling, it is a Mussulman, and if a 
Zimmee have token it up it is a Zimmee— 
(and the same is mentioned by Ibn Simaia 
from Mohammed) : and the reason is this, 
that possession is more powerful than place ; 
because, if jiarents were brought as captives, 
with their infant child from a foreign country 
into the Mussulman territory, the infant is 
an infidel in conformity with the state of the 
parents, from which it is evident that posses- 
sion is more powerful than place.^ In other 
copies of the book of claims it is said that, out 
of tenderness to the child, regard must be 
invariably had to Islam in other words, if 
the child be found in a place belonging to 
Ziinmees, and be there taken up by a Mussul- 
man, it is a Mussulman; and if it be taken 
up by a Zimmee in a Mussulman place, it is 
in this case also a Mussulman. 

A foundling cannot he claimed as a slave, 
— Ip any person lay claim to a foundling, as 
being his slave, his claim is not admitted, 
becausi as it is apparent that the foundling 
is free, it cannot be supposed a slave unless 
the claimant produce evidence to prove that 
it belongs to him as such. 

A slave's claim of parentage with respect 
to a foundling is admitted; hut the foundling 
is free. — Observe, also, that if a slave were 
to claim a foundling, saying, “this is ray 
child,” t-he parentage is established in him, 
because this is advantageous : the foundling, 
howeyer, is free, because the child of a man 
who is a slave is free when born of a free 
woman, and it is a slave when born of a 
woman who is a slave ; concerning the cliild 
being a slave, therefore, there is a doubt ; 
and hence its freedom, whicli is shown by 
apparent circumstances, cannot be destroyea 
because of the doubt. A Ireeman, in claim- 
ing a foundling, has preference to a slave, 
and a Mussulman has preference to a 
Ziraiwce, because the claim of a freeman or 
of a Mussulman is most advantageous to the 
infant. 

The property discovered upon a foundling 
is his ; and may he applied to his use upon 
the authority of the Kazee. — Ip there be any 
property upon a foundling (such as bracelets, 
and so forth), such property belongs to the 
foundling, because apparent circumstances 
argue this : and in the same manner, and 
for the same reason, if there be any property 
fastened on the animal upon which a found- 
ling is cximsed, such property also belongs 
to the foundling. The Mooltakit, moreover, 
must expend this property in supplying the 
wants ot his foundling, upon an order from 
the Kazee, because no person is known as 
proprietor of it, and the Kazee has authority 
to expend property of this nature upon such 
an object. Some say that the Mooltakit is 
at liberty to expend the property in supply- 
ing the wants of his foundling, without any 
order from the Kazee, because it appears 
that the property in question^ belongs to the 
foundling; and a Mooltakit !• authorized to 
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provide Bubsistence for his foondlinff* 
to purchase such articles as are requisite 
and necessary for him, such as victuals and 

A JiFooltahtt cannot contract his foundliM 
in marriage. — It is not lawful lor a Mooltak.it 
to contract his foundling in marriage, because 
he has no authority for so doing, since the 
reason for such authority (namely, relation- 
ship, proprietorship, or sovereignty), do not 

exist m him. . . ± i • 

Nor perform any acts in respect to ins 
'property {without authority). In the Stinie 
manner, it is not lawful for a Mooltakit to 
perform any acts respecting the property ot 
his foundling, analogous to the restriction 
upon a mother; — that is, a mother has a 
right to the charge of her infant child, but 
yet is not at liberty to perform any acts 
respecting his property; and a Mooltakit 
stands in the smne predicament.^ .Lhe 
principle upon which this proceeds is that 
authority to act with respect to the property 
of an infant is established with a view to 
the increase of that property ; and' this is 
assured only by two circumstances, perfect 
discretion, and complete affection : now in 
each of the persons in question, only one ot 
these qualities exists ; for a mother, although 
she entertain a complete aficction for her 
child, is deficient in point of discretion ; 
and a Mooltakit, although he be possessed 
of perfect discretion, is deheient in aftection. 

But he may take possession of gifts.— -I t is 
lawful for a Mooltakit to take possession of 
any thing presented to his foundling as a 
gift, because this is of singular advantage 
to the foundling : and for this reason it is 
that an infant is at liberty to take possession 
of a gift, where he has attained discretion ; 
and in the same manner the mother of an 
infant, or her executor, are at liberty to 
take possession of any gift presented to the 

A.nd send him to school. — A MooLTi^*JviT ii 
at liberty to send his foundling to school fo 
the purpose of education, because this come 
under the head of tuition and instruction 
and attention to his welfare. 

He cannot let him out tohire.—Kmooi. 
TAKIT is at liberty to hire out his foundling 
Our author remarks that this is recorded b> 
Kadooree in his compendium. In the Jam 
Sagheer it is said that it is not lawful for 
Mooltakit to hire out his foundling ;--ani 
this is approved. The ground upon whic- 
the report of Kadooree proceeds is thai 
letting out to hire is one mode of instruction 
The reason for the opposite doctrine, as statec 
in the Jama Sagheer, is that a Mooltaot i 
not at liberty to turn the faculties of hi 
foundling to his own advantage; he is there 
fore in the same situation as un uncle . con 
trary to the case of a mother, since she is a 
^ liberty to turn the faculties ot her child t 
her own advantage, as shall be^ hereatte 
demonstrated in treating of Abominations. 


BOOK XL 

OF LOOKTA8, OR TROVES. 

Definition of Lookta. — Lookta signifies 
iroperty which a person finds lying upon the 
■round, and takes away for the purpose of 
reserving it, in the manner of a trust. It 
3 proper to observe that the terms Lakeet 
nd Lookta have an affinity vtiff respect to 
leir sense, the dificrence between them 
dng merely this, that Lakeet is used with 
■gard to tne human species, and Lookta 
ith regard to any thing else. 

A trove property is as a trust in the hands 
f the finder.— k L00E.TA, or Trove property, 

.3 considered as a trust in the hands of 1 -he 
Mooltakit or finder, where he has called per- 
ins to witness that “ he takes such property 
.. order to preserve it, and that he will 
estore it to the proprietor," — because this 
node of taking it is authorized by the law, 
-nd is even the most eligible conduct,* ac- 
ording to many of our doctors. This is 
;rhcre tht^e is no apprehension of the pro- 
»erty being damaged or destroyed : f— but 
Inhere that is to be apprehended, the taking 
f it up is incumbent, according to what the 
larned in the law have remarked upon this 
oint. 

Who is not responsible for any damage it 
Kty sustain in his hands. — Now such being 
-he case, the property is not a subject of 
•esponsibility : that is, indemnification for 
Jie trove property is not incumbent upon the 
inder, whore it happens to perish in his 
lands : and in tlie same manner, the finder 
s not responsible in a case where himself 
and the proprietor both agree that he had 
taken the property avowedly “ for the 
)wner ; ” because their agreement in this 
point is a proof with respect to both ; and 
hence the declaration of the propriejjr’tjiat 

he [the finder] had taken them from 
owner," amounts to the same as if the finder 
were to produce evidence that he had taken 
them for the owner. 

Unless he avow that he i\jok the property 
with a vieiv to convert it to his own use. — If, 
however, the tinder declare, “ I took them 
for myself," responsibility is incumbent upon 
him according to all authorities, because he 
here appears to have taken the property of 
another without that other’s consent, and 
without the permission of the law. 

The finder is responsible for the trove ^ if 
he have not witnesses to testify that he to(m 
it for the owner. — If the finder should not 
have called any person to witness, at the 
time of his taking the property, that “ he 
took it for the owner," and he and the owner 
afterwards differ upon this point, the finder 

* That is to say, the taking up of the 
property is permitted by the law, and is 
even more eligible than suffering it to re- 
main where it is found. 

t Meaning— “in case of its not being 
taken up." 



Boax XLl TEOVES. 209 


sayiig, “ I took it for the owner, *|--and the 
owner denyi^ this,— indemnification is due, 
according to Haneefa and Mohammed. Aboo 
Yoosaf says that indemnification is not due, 
and that the finder’s declaration is to be 
credited, as appearances testify in his behalf, 
because it is probable that his intention was 
virtuous, andf not criminal. The argument 
of Hanee^and Mohammed is that the finder 
has alreadjtcknowledged the fact which oc* 
casions responsibility (namely, his taking the 
property of another;, and alterwards pleads 
a circumstance in consequence of which he is 
discharged from responsibility, by declaring 
that he had taken the property for the 
ovmer ; bht as this is a doubtful plea, he is 
not discharged from responsibility : and with 
respect to what is urged by Aboo Yoosaf, 
that “appearances testify m the finder’s 
behalf,” they reply that in the same manner 
as appearances argue that the finder took 
the property for the owner, so do they like- 
wise argue that he has taken them for him- 
self, as it is probable that a jierson who 
performs acts with respect to property does 
BO for himself, and not for another; and 
hence, as appearances on both sides lead to 
opposite conclusions, they are on both sides 
dr(mped. 

The trove is sufficiently witnessed hy the 
finder* s notification of it to the bystanders . — 
In calling people to witness it suffices that 
the finder say to the bystanders “If ye 
hear of any one seeldng for this trove pro- 
perty, direct him to me;” — and tliis, 
whether the trove property consist of a 
single article, or of numerous articles, be- 
cause, as the term Lookta is a generic noun, 
it applies either to a single article, or to 
several different articles. 

A trove,uuder ten dir ms must he advertised 
for some days, and one above ten dirms, for 
a ^6(0. — If the trove pronerty be of less 
value than ten dirms, it behoves the finder 
to advertise it for some days — (that is, for so 
long as he deems expedient),— but if it ex- 
ceed ten dirms in value, he must advertise it 
for the space of a year. The compiler of the 
Hedaya remarks that this is one opinion 
from Haneefa. Mohammed, in the Mabsoot, 
maintains that the finder should advertise it 
for the space of a year, whether the value be 
great or small (and such is also the opinion 
of Shafei), as the prophet has said “the per- 
son who takes up a trove property must 
advertise it for a year,” — without making 
any distinction between a small property and 
a great property. The reason for the former 
opinion is that the fixing it at the space of a 
year occurred respecting a trove property of 
the value of one hundred deenars, which are 
equal to a thousand dirms ; now ten dirms, 
or anything above that sum, are the same as 
a thousand dirms with respect to the ampu- 
tation of a thief's hand, or the legalizing of 
generation,* whence it is enjoined t# adver- 

• Ten dirms is the smallest dower admitted 
in marriage. • 


tise a trove propei^ for a year, out of 
caution ; but anything short of ten dirms 
does not resemble a thousand dirms with 
respect to any of those particulars, whence 
this point is left to the discretion of the 
finder of a property of that value. Some 
allege that the approved opinion is that there 
is no particular space of tune, this being left 
entirely to the discretion of the finder, who 
must advertise the trove property until he 
see reason to conclude that it will never be 
called for by the owner, and must then 
bestow it in alms. All that is here advanced 
proceeds upon a supposition that the trove 
property is of a lasting and unperishable 
nature : but if it be of a perishable nature, 
and unfit to keep, it must be advertised until 
it is in danger of perishmg, and must then 
be bestowed in alms. It is proper to remark 
that the finder must make advertisement of 
the trove property in the place where he 
found it, and also in other places of public 
resort, as by advertising it in such places 
it is most probable that the owner may re- 
cover ik. 

A trove of an insignificant nature may he 
converted hy the finder to his own use. — If 
the trove property be of such a nature as that 
it is known that the owner will not call for it 
(such as date-stones, or pomegranate skinsj, 
it is the same as if the owner had thrown it 
away, insomuch that it is lawful to use it 
without ‘advertisement : but yet it still con- 
tinues the property of the owner,* as transfer 
to a person unknown is not valid. 

the owner do not in due time appear, the 
finder may either bestow the property in alms, 
or keep it for the owner. — If the finder duly 
advertise the trove property, and discover 
the proprietor, it is well but if he cannot 
discover him, he has two things at bis option ; 

— if he choose, he may bestow it in alms, be- 
cause it is incumbent to, restore the property 
to the owner as far an iliay be possible, and 
this to be eftected father by giving the 
actual property to the owner, where he is dis- 
covered, or by bestowing it in alms, so as that 
a return for it (namely, the merit) may reach 
the owner, as he will assent, upon hearing of 
its having been so bestowed : or if the finder 
choose, he may continue to keep the property, 
in hopes of discovering the owner and restor- 
ing it to him. 

Where the trove has been bestowed in alms, 
the owner may either ratify the alms-gift , — 

If the finder of a trove property discover the 
owner, after having bestowed it in alms, the 
owner has two things at his option : — if he 
choose, he may approve of and confirm the 
charity, in which case he has the merit of it ; 
because, although the finder has bestowed it 
in alms by permission of the lawt, yet as the 
owilfer has not consented to his so doing, the 
alms- gift remains suspended upon his con- 
sent to it : as the pauper, however, becomes ^ 

* That is to say, although it ♦be lawful for 
the finder to use it, yet the owner has a claim 
'upoti him for the value. • 
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endowed with the property in question pre- pible to leave them, the seizinpr of Jbhem 
vious to his consent, it does not remain sus- being abominable and concerning the se- 
pended upon the continuance of the subject * curing of strayed horses there is the same 
(contrary to a case of sale by an unauthorized ditferenoe of opinion. The argument of Malik 
person ; in other words, if an unauthorized and Shafei is that illegality is originally con- 
person execute a sale, the validity of it de- nected with taking the property of another, 
pends upon the continuance of the subject, f which is not allowable except where there is 
that is, of the article sold, because the pur- apprehension of its perishing if it be not 
chaser does not become endowed with it until taken : but where a trove properbr is of such 
after consent) : a nature as to be capable of reputing beasts 

Or take indemnijicatmifrom the Jinder. — of prey (such as oxen, who may repel them 
Ok, if the owner choose, he may take an in- with their horns, or camels and horses, who 
demnilication from the finder, because he has may repel them with their hoofs or their 
bestowed a property upon the poor without teeth), there is little apprehension of its 
consent of the proprietor. perishing : it is still however to be suspected 

OBJEcriON. — It would appear that indem- that it will perish, and hence it i^ declared 
nidcation is not incumbent upon the tinder, abominable to secure it, and most laudable to 
as he has bestowed the property in alms, with leave it.* The argument of our doctors is 


the consent of the LAW. 

Keply.-— His bestowing it in alms, with 
the consent of the law, does not oppose the 
obligation of responsibility, in behulf of the 
right of the owner ; in the same manner as 
wherQ a person cats the property of another 
when perishing with famine ; for in this case 
he owes indemnification, although he be per- 
mitted by the law to cat another’s property 
in such a situation ; and so also in the case in 
question. 

Or fr 07)1 thepaaper npo)i whom it has been 
80 bestowed. — Ok, if the owner choose, he 
may take indcmnilication from the pauper, 
where the trove property has perished in his 
hands, — because he has taken possession of 
the property of another person without his 
consent . 

Or, if' still ejristi)t(/, ))iaxj claioi restitutio)) 
of it. — Oii, if the property be remaiiling in 
the hands of the pauper, the owner may take 
it from him, as he thus recovers his actual 
property. 

Objec'Aon. — I t has been already stated 
that the pauper becomes endowed with the 
property previous to the owner’s consent ; 
whence it would appear that the owntr has 
no right to restitution. 

Reply. — Kstablishment of property does 
not oppose a right to restitution ; in the same 
manner as a donor is at liberty to resume his 
gift, although the donee have become pro- 
prietor upon taking possession of it. 

Stray a/iiuuils ought to be secured axid taken 
care of for the owner. — lx is laudable to 
secure and take care of strayed cattle ; such 
as oxen, goats, or camels. Malik and Shafei 
maintain that where a person finds strayed 
camels or oxen in the desert, J it is most eli- 

* Upon the continuance of the subject.*' 
That is, upon the continuance of the property 
in the hands of either the donor or the pro- 
prietor. 

t That is, upon the continuance of the pro- 
erty, which is the subject of the sale, in the 
anas of the owner. 

$ Arab. 8ihra. This is the term applied in 
general to the extensive and barren deserts 
of Arabia ; it also means any waste or unen- 
closed land. 


that the animals in question are trove pro- 
perty, and th(Te is reason to apprehend their 
perishing, whence it is laudable to secure 
and advertise them, in order that the pro- 
perty may be preserved, in the same manner 
as the sectoring of strayed goats is laudable 
according to all. 

But he is )iot responsible to the f ouler for 
the suhsistoiee, utiless it be furnished by order 
of the magistrate. — If, moreover, the finder 
gi ve subsistcmcc to troves of this description 
without authority from the magistrate, it is 
a gratuitous act, because of his not possessing 
I any authority : but if he give subsistence by 
order of the magistrate, it is a debt upon the 
owner, b(‘cause the magistrate is endowed 
with authority over the property of an ab- 
sentee, for the purpose of enabling him to act 
with kindness t to the absentee ; and the 
giving of subsistence is a kindness on some 
occasions, as shall be demonstrated elsewhere. 

]Vho^ if they be fit for hire., must direct 
them to be hired out for that purpose. — If 
the q ueslion respeeting the subsistence of the 
troves be brought before the magisWIitei. he 
must inquire into the particulars ; and if the 
troves be capable of hire (such as horses, 
camels, or oxen), he must order them to be 
hired out, and subsisted froi^i their hire, be- 
cause in this case the animals continue the 
property of the owner without subjecting him 
to any debt (and a similar judgment must be 
passed with respect to fugitive slaves) : 

Or, if unfit, to be sold, and the price re- 
tained for the owner. — But if the troves be 
unfit for hire (such as goats or sheep), and it 
be apprehended that, if the finder were to 
subsist them, the subsistence would equal 
their value, the magistrate must direct them 
to be sold, and the price to he kept, in such a 
manner that the troves may be virtually pre- 


• This is strange reasoning : , it may per- 
haps have some reference to predestination ; 
Lc. as those animals seem destined to 
perish, it is impious to attempt to prevent 
this destiny. 

f By the term kindness is here and else- 
where meant a due attention to the interest 
of the party concerned. 
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serred, in their value, because the preserva- 
tion of them in substance is impracticable. 

Unless he think fit to order them a stibsist- 
encSf which is in that case a debt upon the 
owner, —If, however, the magistrate deem it 
lit to give subsistence, he must adjudge sub- 
sistence to be given, making the same a debt 
upon the owner of the animals, — because the 
magistrali is appointed for the purpose of 
exercisin^umanity and kindness ; and the 
giving of subsistence is a kindness both to 
the owner and to the finder to the owner, 
because his property is thus preserved to him 
in substance ; and to the finder, because the 
subsistence he furnishes is thus made a debt 
T^on the owner. 

But subsistence must not he ordered for 
more than a few days. — The learned in the 
law, however, have said that the magistrate 
is to issue the order for subsistence only for 
the term of two or three days, in hopes that 
the owner may appear ; and that if the 
owner do not appear, he must then order the 
troves to be sold, because to alforc# subsistence 
to them for a continuance would be to eradi- 
cate the property, whence there would be no 
kindness in afiording them subsistence for a 
long term (that is, for a term beyond three 
days). 

unless the finder produce evidence in 
proof of the trove. — It is observed, in the 
Mabsoot, that the production of evidence is 
requisite, — that is, the magistrate is not to 
give an order for subsisting the animal, ex- 
cept where the finder produces evidence to 
prove that “ such an animal is a trove ; " and 
this is approved, because it is possible that he 
may have obtained possession of the animal 
by usurpation, and m a case of usurpation 
the magistrate does not give an order for sub- 
sistence, but directs the thing usurped to be 
restored to the owner, except in a case of 
d^pdfit, which cannot be proved without 
evidence ; the production of evidence, there- 
fore, is essentially requisite, in order that the 
actual state of the case may be ascertained. 

OBJECTioN.w-Evidence is not admissible 
without an adversary; and in the case in 
question there is no adversary ; — how, there- 
iore, can evidence be admitted ? 

Reply. — The evidence, in the present case, 
is not required for the purpose of a judicial 
decree, so as to make the existence of an 
adversary a necessary condition. 

If the finder have no eridencef the order , 
for subsistence must he conditioned upon the \ 
veracity of his declaration. — If the finder ' 
_ay, I nave no evidence of the animal 
being with me as a trove," still as it is 
apparent that it is a trove, the magistrate 
must say, “ Subsist this animal, provided 
your declaration be true ! " and then, if the 
finder’s declaration be true, he will have a 
claim upon the owner for the subsistence, 
but not if he be an usiii^er. 

The finder has no claim upon the o%ner for 
the subsistence t unless the magistrate ex- 
pressly declare^ in his order ^ that the corner 
is responsible for the same ; — It is here 


necessary to remark that what is advanced 
above, that “ the magistrate must adjudge 
subsistence to be given, making the same 
a debt upon the owner of the animals," 
plainly implies that the finder will have no 
claim upon the owner for such subsistence, 
upon his appearing at a time when the trove 
has not vet oeen sold, unless the magjistrate, 
in his decree, direct that " he shall have 
such a claim upon him ; — but if the magis- 
trate should not thus have rendered the 
subsistence a debt upon the owner, the tinder 
would have no claim upon him for it;-— this 
is approved doctrine. Some say that the 
finder has a claim upon the owner for the 
subsistence, where he furnishes it by order 
of the magistrate, whether the magistrate 
may have explicitly declared the same to be 
a debt upon the owner or not. 

Blithe may detain the trove from the owner 
until he be paid for the subsistence ; — UPON 
the owner appearing, the finder is at liberty 
to detain the trove, until he pay him for the 
subsistence ; because the finder nas preserved 
the tr«)ve, and kept it alive, by subsisting it. 
The case is therefore the same us if the owner 
had obtained his right of property through 
the finder ; and consequently the trove re- 
sembles an article of sale ; that is, in the 
same manner as the seller is entitled to 
detain the article sold until the purchaser 
produce the price, so also, the tinder is 
entitled to detain the trove until the owner 
produce an equivalent for the subsistence. 
The finder, moreover, resembles a person 
who apprehends and brings back a fugitive 
slave, that is, in the same manner as that 
person is entitled to detain the slave on 
account of a recompense (since it may be 
said that he has preserved him), so also, the 
finder is at liberty to detain the trove on 
account of the subsistence to be afforded to 
it, since he has thus preserved it alive. 

If. however., the trove perish in the finder’* s 
possession^ after detention., he has no claim, 
— It is to be observed that the debt for sub- 
sistence is not extinguished by the circum- 
stance of the trove perishing in the hands 
of the tinder, before his detention of it : but 
it is extinguished by the trove perishing in 
his hands after detention, because by deten- 
tion it is placed in the same state as a pledge, 
and as debt is extinguished by the destruc- 
tion of the pledge, so in the same manner the 
debt for subsistence is extinguished by the 
trove perishing after detention. 

Troves of unlawful articles are to be adver- 
tised and disposed of in the same manner as 
those of lawful articles. — Tboves of lawful 
articles and of unlawf'ul are the same, in 
this respect, that the finder is to advertise 
th^ for a year. Shafei contends that an 
unlawful, article is to be advertised until 
the owner appear, because the prophet has 
declared " A trove of a fokbibden thing is# 
not lawful to any but the moonshid " (that 
is, the claimant or the owner) i and it thus 
appearing that the iroye k unlawful to any 
except the owner, it is inraspensable that 
• 14 "" 
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the finder advertise it until the owner ap- The argument of our doctors is that 
pear, and he restore it to him ; for it must possession or seisin is a right which may 
not he bestowed in alms. The arguments of be desirable, in the same manner as actual 
our doctors upon this point are twofold: — property in a thing, wherefore no person 
Fiest, the prophet has said, “ Advertise the is entitled to claim the possession of it but 
trove by its marks,* and then contiuue to through proof, that is, through evidence, 
advertise it for a year,’* in which no distinc- in the same manner as no one is entitled to 
tion is made between a lawful article and an claim the property in it, but through evi- 
unlawful Secondly, the unlawful article deuce ;—but yet it is lawful for th^^der to 
in question is a trove ; and if, after the surrender the trove to the claimaiSJupon his 
expiration of the term of advertisement, it descriHng the tokens, because the prophet 
be bestowed in alms, the owner’s right of has said, “ If the owner appear, and describe 
property in it still continues in force ;t and the thing which contains tne trove, and the 
such being the case, the tinder may bestow quantity of the contents, lot the finder sur- 
it in alms, after the expiration of the term render it to him that is, it is allowable to 
aforesaid, in the same manner as any other surrender it to him ; for the ordinance he-^e 
troves.— With respect to the saying quoted is merely of a permissive nature, since n 
by Shafei, the explanation of it is, that a appears, in the Hadees Mashhoor, that the 
trove of a forbidden thing is lawful only to claimant must produce evidence, and the 
the Moonshid (that is, to the advertiser, or defendant must swear,— which evinces that 
person who makes notification of it), and the command contained in this saying is of a 
that it is not lawful for any person to take it permissive and not of an injunctive nature, 
for his own use.J A trove of a forbidden otherwise it would not be incumbent upon, 
thing is particularly adverted to in this say- the claimani to produce evidence, 
ing, because such a trove must be adver- The fiiider surrendering a trove upon de- 
tised, although it appear to be the property scription of, the tokenSy without evidencey 
of strangers (who are continually passing must take security from the claimant . — 
through the country), and if it were not for When the claimant describes the tokens of 
S’lch an injunction, people might apprehend the trove, without producing evidence, and 
tiiat, as being the property of strangers who the finder surrenders it to him, it is incura- 
will pro^bly never return to demand it, the bent on the tinder to take security from him 
advertisin(? is useless. out of caution ;* and concerning this point 

The claimant of a trove must prove his there is no dilierence of opinion (according 
right by evidence ; hut it may he delivered to to the liawayet Saheeh) because here the 
him upon his describing the tokens of it : in finder requires the security for himself. f 
this casCy however y the magistrate cannot This is contrary to the case of security re- 

compel a surrender .—li' a person appear, quired in behalf of an absentee heir ; that 

and lay claim to a trove, it is not to he given is, where the Kazee distributes the effects of 
to him until he produce evidence. If, how- a person deceased among such of his heirs as 
ever, the claimant describe the tokens of the arc present,— in this case there is a difference 
trove, by mentioning the weight of the dirms of opinion conciTning his requiring security 
(for instance), or the purse in which they of the present heirs, in behdf of an absent 
are contained, and its tying, it may be law- heir, provided such should hereafter apj^ar^ 
fully given to him : but the magistrate is for, according to Haneefa, security is not 
not to use any compulsion upon this pbint. required in behalf of the absentee heir, but 
Malik and Shafei allege that the magistrate according to the two disciples security is so 
may compel the finder to give up the trove ; required. 

because he merely disputes with the claimant The finder is not to he compiled to surren- 
the possession of the trove, and not the right der the troocy although he acknowledge the 
of property in it; and sueh being the case, a right of the claimant any person claim a 
description of the tokens is made a con- trove, and the finder verify his claim, yet 
dition as the parties dispute concerning the some say that the Kazee must not compel 
possession, but the production of evidence him to surrender the trove ; — similar to the 
IS not made a condition, as they do not case of an agent empowered to take posses- 
dispute concerning the right of property, sion of a deposit ; in other words, if any per- 
— - - - ; ; son plead that “ he is an agent empowered to 

• Literallv, “ advertise the bag or purse take possession of a deposit from such a 
containing the trove, and its tying, and then person,’^ and the trustee verify his declara- 
advertise the trove for a tear.” tion, yet he is not compelled to surrender the 

+ As he still has a claim of restitution, deposit to the agent ; and so here likewise. 

210). Some, on the contrary, say that compulsion 

t The difference here turns solely upon . 

the sense in which the term MoonsMd to * Lest another person should afterward, 
be taken. Moonshid literally sipifies a appear, and prove the trove- to belong tc 
person who points to the place where any him, by evidence. * 

thing is lost,— a description which applies f He Oakes the security in his own behalf 
eoually to the loser or the tinder. Shafei and not in behalf of any future possible 
takes it in the former sense, and Haneefa in claimant, who, if he should appear has re- 
the latter. ' course to him for restitution. * 
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ma^ be used, because in the case in question, own use by permftsion of the Imam ; and the 
the owner is a person unknown, whereas, in use of a tanve, by permission of the Imam, is 
the case of a deposit, the owner of the deposit lawful. 

is a person who is known, whence the pos- The finder ^ if poor ^ may convert the trove 
sessor cannot be compelled to surrender it to to his own or, if rich y may hestow it upon 
the agent, he not being the owner. his poor relation,— I f the finder of a trove be 

A trove cannot he bestowed in alms upon a poor, he need not hesitate to make use of the 
rich person. — The finder must not bestow the trove,* since in such a disposal of it a kind- 
trove in%inis upon a rich person, because the ness is performed both to the owner and to 
prophet has said, “If no owner of a trove the finder. t Upon the same principle, also, 
property appear, bestow it in alms and it is lawful to bestow it upon anj other poor 
it 13 not lawful to bestow alms upon an person : thus if the finder be noh, and his 
opulent person ; a trove, therefore, resembles parents, children, or wives poor, he may 
Zakat. Destow the trove in alms upon them, for the 

Nor can the finder [if rich) laivfully con- reason above alleged. 

•eert it to his own use. — Ip the finder be in 
opulent circumstances, it is not lawful for 
him to derive any advantage from the trove. 

Shafei affirms that this is lawful, because the BOOK XII 

prophet said to Yewabee, who had found an 

nundred deenars, “ If the owner come, sur- OF IBBAK, OR the absconding OF SLAVES. 

render the trove to him; but if not, make ^ , 7 ^7 . 7 . t 

use of it — andyet Yewabee was in opulent [Slavery being aholishe a ^ this subject has 

circumstances. Moreover,^ thei use of the omitted, \ 

trove is allowed to the tinder, where ho 

happens to be in indigent circumstances, 

only in order that this permission may be a 

motive to him to take up the trove, in such a 

manner that it maybe preserved; in other BOOK XIII. 


it will thus be preserved from perishing. Definition 0/ Mapkood, in its 
Now, the poor and the rich are both alike in literal sense, means lost and sought after, 
this particular ; and consequently, the finder In the language of the law it signifies a 
who is rich may lawfully convert it to his person who disappears, and of whom it is not 
own use, in the same manner as one who is known whether he bo living or dead, or 
poor. The argument of our doctors is that a where he resides. 

trove is the property of another, and hence it When a person disappearsy the Kazee 
is not allowable to derive an advantage from must appoint a trustee to manage his affairs, 
it without his permission, because the pas- — Ip a person disappear, and it be not known 
sages in the sacred writings which prohibit whether he be dead or alive, or where he 
tjie enjoyment of another's property are resides, the Kazee must appoint some person 
genStaliy expressed. —The use, moreover, is to look after his property, and to manage his 
permitted to the po{^ (contrary to what affairs, and maintain his rights ; because the 
analogy would suggest), in consequence of Ka*oe is appointed for the purpose of attend- 
the saying of the prophet already mentioned, ing to the interests of all such as are unable 
and of the o]^inion of all the doctors ; and to attend to their own concerns ; and as a 
therefore, any others than those remain missing person is of this description (whence 
under the original predicament, which is an , he stands in the same predicament with an 
inhibition of the use. — With respect to what ] infant or an idiot), it is for his interest to 
Shafei urges (that “ the use of the trove is appoint a person to^ look after his property 
allowed to the tinder where ho happens to be and manage his aftairs. 
in indigent circumstances, only in order that Who is empowered to take possession of all 
this permission may be a motive to him to acquisitions arising to him. — By what is above 
take up the trove, so that it may be preserved, stated, that “ the person appointed by the 
in which particular the rich and the poor are Kazee shallmaintain the rights of the missing 
both alike),” we reply that this reasoning is person,’^ is meant that th^ person shall take 
not admitted ; because a rich person may possession of all acquisitions arising to the 
, sometimes take up a trove from the ground missing person from his tenements, lands, or 
under the idea that he may himself possibly efiects, and also of such debts as are acknow- 
become a pauper within the term prescribed ledged by his debtors ;— and that he shall also 
for advertising ; and a poor person, on the prosecute for debts owing in consequence of 
other hand, may sometimes neglect to take 

up a trove, under the idea that he may, , . 1 . 

possibly, become rich within that term ; what ^ After having duly advertised it, as before 
Shafei urges, therefore, under thif idea, is directed. 

no grouna of argument. With respect to + Because the finder thus obtains a relief 
the instance adduced of Yewabee, it la to be from his wants, and the owner has the merit 
considered that he converted the trove w) his of^he charity. • 
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oontracts entered into by himself* and which, 
are disputed by the debtor, as the rights of 
the contract appertain to him, he being the 
contractor. 

But cannot prosecute for disputed debts^ 
or deposits. — But he is not to prosecute on 
account of debts owing in consequence of any 
contract entered into by the missing person, 
and which are disputed by the debtors ; nor 
can he prosecute for the missing personas 
share in lands or eifects, in the hands of a 
third person, who disputes the same ; because 
he is neither the principal, nor the deputy of 
the principal, being no more than merely an 
agent for seisin on the part of the Kazee, 
TOO is not empowered to prosecute, accord- 
ing to the united opinion of our three doctors ; 
—for their only difference of opinion is with 
respect to an agent for seisin appointed by 
the proprietor himself, in a case of debt, 
whom Ilaneefa holds to be empowered to 
rosecute, whereas the two disciples deny 
^ imthis power.— The reason of this is that if 
it were lawful for the Kazee^s agent for 
seisin to prosecute, and ho were to procecute 
acoordingly, and the debtor to proauce evi- 
dence proving that the missing person had 
already received the debt, or discharged it, 
the Kazee must necessarily pass a decree 
ac:!ordingly, and this would be a decree 
against an absentee, which is unlawful. — 
It is not lawful for him, therefore, to prose- 
cute, except where the Kazee is of opinion 
(with the sect of Shafei), that it is lawful to 
ass a decree against an absentee, and he 
irects acoordingly, in ^ which case it is 
lawful, because a decree is of force where it 
is passed in any case concerning which there 
is a difference of opinion.! 

Objection. — The point upon w^hich the 
difference of opinion rests, on the present 
occasion, is the decree itself s and hence the 
case requires that the validity of the decree 
be suspended upon the warranty of another 
Kazee.! •• 

Reply. — The decree itself is not what the 
difference of opinion rests upon in the 
present instance, but the cause of the decree, 
namely, the evidence, the point of difference 
being, ^ merely, whether evidence, where 
there is no actual prosecutor, amounts to 


• On behalf of the Mafkood or missing 
person. 

t That is, where the Kazee may happen to 
dissent in opinion from the Haneetite doctors. 
The Arabic copy simply says “ in which case 
it is lawful, because the Kazee is a person 
supposed to be possessed of judgment and 
learned in the law.” What is here ad- 
vanced affords a striking instance of the 
power of a Kazee, and the latitude allo'vfed 
to him in passing his decrees. 

X Because this Kazee Being himself a 
representative of the Mafkood, or missing 
person, and consequently a party concerned 
in the decree, cannot carry it into effect, 
without such authority. ^ 


proof ? — and where the Kazee is of opinion 
that the evidence amounts to proof, and 
directs accordingly, his decree is legal and 
valid. 

Hhe missing personas perishable effects 
must be sold. — It is to be observed that, if 
there he, among the effects of the missing 
person^ articles of a perishable nature (such 
as fruit, and so forth) the Kazee^ust sell 
them j because, as the preservation of them 
both in substance and in effect is imprac- 
ticable, they are to be preserved in effect. 

But not those which are imperishable , — 
But he is not to sell any articles not liable to 
perish, either on account of subsistence, or 
for any other purpose ; because the Kazee is 
invested with authority, with respect to an 
absentee, for the conservation of his property, 
and hence it is incumbent upon him to pre- 
serve it in substance where that is prac- 
ticable. 

Subsistence must he afforded, out of the 
effects, to the j^arents and children of the 
missing person ; and to all others who, with- 
out a decree, icere entitled to it during his 
l^resence. iiiE Kazee is to give subsistence 
to the wife and children of a missing person 
out of his property. This rule is not re- 
stricted to his immediate children, but 
extends to all related to him in the line of 
paternity, such as the father, the grand- 
father, the son’s son, and so forth ; for it is 
a rule that every person entitled to a sub- 
sistence from the property of the missing 
person whilst he was present, independent 
ot an order from the Kazee (such as his 
iiiiant children, and adult daughters, or 
adult sous wdio are disabled) must in his 
absence be furnislied with a subsistence, out 
ot bi.s property, by the Kazee but to those 
who, whilst the missing person was present, 
had no right to subsistence independent of 
an order trom the Kazee (such as brotner^, 
sisters, or maternal qj,icles or aunts), no sub- 
in his absence, to be furnishfed by 
the Kazee, because these are (m titled to a 
subsistence only through a ilecreo, and a 
decree against an absentee is illegal. By 
the property of the missing person, as here 
mentioned, is meant money, because the 
^1^ 1 * nf the above persons is meat and 
clothing, and where those are not to be 
found among the missing person’s effects, 
there is a necessity for the Kazee to decree 
T? value consists of cash. 
Bullion (that is, uncoined gold and silver) is 
in mis respect subject to the same rule with 
cash, since that also admits of being .given 
as value, in the same manner as cash. This 
Kazee has money in his hands. 

H here there are no effects in the Kazee* s 
hands, he may furnish the subsistence from 
debts, or deposits, the property of the missing 
kowever, there be no money in 
his hands, but there happen to be some in 
trust, inHhe hands of another person,— or a 
debt owing from some other person, the 
Kazee is in that case to provide the subsis- 
tence from such deposit or debt, where the 
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trustee or debtor acknowledges the deposit the woman’s .right the E-azee, therefore 
or debt, and also the marriage or parentage, must pronounce a separation between the 
This acknowledgment, however, is neoes- parties after the lapse of a certain time, 
sary only where these points are not fully because of the analogy this case bears to 
known to the Kazee ; tor if they be fully that of ’Aila, or of impotence ; — that is to 
known to him, the acknowledgment is not say^ in the same manner as, in a case of Aila, 
requisite. —If, on the other hand, some of an irreversible divorce takes place at the end 
these points be known (such as the debt of four months,* on account of the husband, 
and the il|Bosit),-and others unknown (such by Aila, obstructing his wife's right, — and in 
as the marriage or the parentage), or vice the same manner mso as, in a case of impo- 
versa, in this case the acknowledgment is tence, the Kazee pronounces a separation t 
requisite with respect to that which is at the end of the year, on account of the 
unknown : this is, approved. If the trustee husband thus obstructing his mfe’s right, — 
or debtor furnish the subsistence without an so likewise, in the case in question, the Kazee 
order from the Kazee, the trustee is respon- must pronounce a separation, for the same 
sihle for such disbursement, and the debtor reason ; — and the case of absence being 
is not discharged from his debt, because in equally analogous to a case of Aila and 
so doing they have not paid anything either of impotence, the length of the term is ad- 
to the owner or to his representative : con- justed w'ith a regard to both, by adopting 
trary to wherc^ they furnish subsistence by the number four from Ada, ana the term 
order of the Kazee, because he appears as year from impotence, so as to make practice 
representative of the owner. ^ in this parlieulur accord in the same manner 

If the trustee or debtor deny the deposit with the other tw'o. The arguments of our 
or debt, together with the miiriiage and doctors upon this point are twofold. — Fiest, 
parentage, or if they deny the marriage and the e*iOiuiKT once declared, with respect to 
parentage only, in this case the persons en- the wife of a missing person, “She is his 
titled to subsistence cannot be admitted, as wTfe until such time as his death or divohce 
plaintifis, to prove and establish those points shall appear and Alec also said, with rc- 
which the trustee or debtor denies ; because speet to tlie wife of a Mafkood, ‘‘She is a 
a claim is not admitted, unless it be laid mourner, w herefore she must be patient, until 
against either the principal, or his represen- slie be perfectly informed of his death, or of 
tative ; and the princii/al, in the present his ha\ ing divorced her.” — Secondly, the 
instance, is absent; and the debtor or existtnee of the marriage is notorious ; and 
trustee are not either actually or virtually as the mere disappearance of the husband is 
his representatives : — they evidently are not not a suiheient cause of separation, and his 
actually so, because he lias not constituti'd death be a matter of uncertainty, it follows 
any person his agent ; nor are they virtually that the marriage cannot be dissolved, becaiise 
so, because, in the prosecution of the plain- of tlie doubt. With respect to the authority 
tifi’s claim against the absentee, the speeiti- of Omar, as cited by Malik, we reply that lie 
cation of the occasion * of the claim is no afterwards adoyitcd the opinion of Aloe. — As 
good plea for the establishment of his right to what he farther urges respecting the 
(namely, subsistence from the proyierty in analogy between the case in question, and 
tfie debtor’s or trustee’s hands),— since, in a ease of Aila, it is not admitted; because 
the same manner as subsistence is due from Aila, in times of ignorance, was an imme- 
that propi rty, it is also due from any (/ther diate divorce, but the laAV afterwards con- 
proyierty belonging to the missing person — stituted it a deliberate divorce, J and hence 
the debtor o* trustee are therefore not vir- it is that Aila occasions a separation. § — In 
tually the missing person’s representatives. the same manner also, the analogy urged by 

The Kazee cannot ejfect a separation he- him between the case in question and a case 
fueen a missing person and his tv if e. — The of impotence is not admitted ; because where 
Kazee is not empow^ered to cflect a separa- a husband disappears, it is possible that he 
tioii between a missing person and his wife, may reayipear, whereas it is not possible that 
Malik maintains that, at the expiration of an impotent person should recover his virility, 
four years, the Kazee may pronounce a sepa- after his impotence has continued for above 
ration, after which the wife is to observe an a year. 

edit of four months and ten days, such being The missing person is to he declared a 
the edit of widowhood, -and she may then defunct; — When one hundred and twenty 
marry whoever she pleases; because Omar years shall have elapsed, from the day of the 
thus decreed with respect to a person wTio missing person’s birth, he is to be declared 
disappeared from Medina ; and also, because 

a missing person, by bis absence, obstructs — ~~~ 

•’^See vol. I. p. 109. 

* Meaning, the circumstance of “the trustee f See vol. I. p. 126. ^ 

or debtor having property belon^g to the f Arab. Talak Mow'jil, meaning a divorce 

missing person in his hands,” wmch is not which is to take place within a certain tim*. 

admitted as a plea on behalf of the plaintiff, § That is to say, it is for this reason, and 

since his subsistence is equally due frgm any not because of the husband obstructing bis 
other part of the missing person’s property, vfife’s right, as supposed by Malik. 
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defunct.*^ — ^The compiler of Hedaya remarks 
tiiat Hassan has related this as an opinion of 
Haneefa. According to the Zahir Kawayet, 
this point is to be determined by the decease 
of the oo-evals of the missing person, or of 
his equals—that is, those who are known to 
resemble him in health and habits of body. 
It is recorded from Aboo Yoosaf that the term 
is one hundred years. — Some of the learned, 
again, fix it at ninety years. Analogy re- 
quires that the term should not be fixed at 
any particular period, such as one hundred 
years, or ninety years, since to fix a time 
merely from judgment or opinion is illegal: 
but yet it is requisite that it be fixed by some 
specific standard, such as the demise of the 
missing person's oo-evals, because, if no 
criterion whatever were established, his 
decease could never be declared. 

At the end of ninety years from his hirth, 
— The benevolence of the law, however, 
suggests that the term be fixed at ninety 
years, as this is the shortest fixed term mon- 
tionea,t and it is difficult to ascertain any- 
thing respecting the circumstances etf the 
missing person’s co-evals or equals. 

When his wife is to observe an edit of 
widowhood.— the death of the missing 
person being duly declared, his wife must 
observe her edit for four months and ten 
days from the date of the declaration, such 
being the edit of widowhood : 

And his property is divided among his living 
heirs. — And nis property is to be divided 
among such of his heirs as are then living : 
the case, therefore, is the same as if he had 
actually died upon the instant of the decla- 
ration, and hence any person who died pre- 
vious to the declaration does not inherit of 
him. 

A missing person's right of inheritance 
from a relation cannot be established during 
his disappearance. — If the relation of a mis- 
sing person die during his disappearance, 
the missing person is not an heir, because 
his existence at the time is established 
merely from circumstances, as having been 
once known, and consequently accounted to 
continue so long as nothing appears to the 
contrary. Now mere circumstantial evidence 
is but weak, and therefore incapable of con- 
stituting proof to a claim (that is, to the 
etstablishment of a thing as yet unestab- 
lished), although it constitute proof sufficient 
for repulsion (that is to say, to prove the 
continuance of a thing already established). 

But his portion is held in suspense. — With 
respect to the expression “ the missing per- 
son is not an heir," it means that, whatever 
may be his portion of inheritance, he does 
not obtain a property in it, but it is held in 
suspense ; because his being in life is doub|- 

* This is the rule in the Sonna. The com- 
puer of the Hedaya, however, has fixed it at 
ninety years, as appears a little below. 

t By any of the law doctors or commen- 
tators. ^ 


ful; and this is a sufficient cause of tfns- 
pense. 

And^ at the end of ninety years (if he do 
not appear in the inter ip) ^ is divided among 
the other heirs.— therefore, he afterwards 
appear to be living, it goes to him; but if 
there be no evidence of his being in life 
when ninety years have elapsed^ his portion, 
which has been so suspended, is i&en to be 
distributed among those who were heirs to 
the original proprietor at the period of his 
demise, as in the case of embryos in the 
womb. In the same manner, also, if a per- 
son make a bequest to a missing person, and 
the testator die. the bequest does not take 
place, but is held in suspense, because be*?* 
quest stands upon a similar footing with 
inheritance. 

Disposal of inker itan(^e in case of a co- 
heir. — It is a rule that if there be another 
heir beside the missing person, who is not 
entirely precluded by the missing^ person, 
but whose right is diminished by his inter- 
vention, tbit; heir is to receive that which is 
the least of the two portions of inheritance, 
and the remainder is held in suspense. If, 
on the other hand, there be another heir, who 
is entirely precluded by the missing person, 
no part of the inheritance is to be paid to 
him, but the whole portion of inheritance 
must he held in suspense. An example, in 
illustration of this case, is as follows:— A 
person dies, leaving two daughters, and a 
son who has disappeared ; and also a son's 
son, and a son's daughter ; and his estate is 
in the hands of a stranger ; and the above 
heirs, and the stranger, all agree that the 
son of the deceased is a missing person ; and 
the two daughters demand their inheritance ; 
in which case they are paid their moiety out 
of the deceased’s estate, as this is their un- 
doubted share : but the other moiety, which 
is the portion of the missing person, is field 
in suspense, and no part of it paid to the 
son's children, because they are entirely 
precluded by the missing person if he be 
living, and are therefore not entitled to re- 
ceive the inheritance, because of the doubt ; 
and this remaining moiety is not to be taken 
out of the hands of the stranger, unless he 
be discovered in some dishonest practices. — 
Apposite to the example of the missing per- 
son is the case of a foetus in the womb, for 
whom a child’s inheritance is reserved, 
according to an opinion upon which decrees 
are passed. If, also, there be another heir 
beside the feetus, who is not in any circum- 
stance precluded, nor his portion altered by 
the intervention of the foetus, his complete 
portion is paid to him : but if this heir be 
such as is entirely precluded by the inter- 
vention of the foetus, nothing whatever is 
paid to him. Thus, if a man die, leaving a 
maternal sister and a pregnant wife, nothing 
whatever is paid to the sister, as she is 
entirely precluded from inheritance by the 
intervention of a child, whether male or 
female,^ If, on the other hand, the heir be 
one whose share is altered by the interven- 
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tion the foetus, in this case the smaller 
of the two portions is paid to him, as this 
smaller share is his undoubted right, in the 
same manner as in the ease of a missing 
person. For instance, a man dies, and 
leaves a pregnant wife, and a mother who 
acknowledges the pregnancy, in which case 
the wife is paid an eighth and the mother a 
sixth; beS^ise, if the fostus be born alive, 
the wife would receive an eighth, and the 
mother a sixth ; but if it be not born alive, 
the wife would receive a fourth, and the 
mother a third. -A sixth and an eighth 
are therefore paid immediately, as these 
are their portions at all events. 

% 


BOOK XIV. 

OF 8HIRKAT, OR PARTNERSHIP. 

pefinition of Shirkat—^mvi^’iy in its 
primitive sense, signifies the conjunction of 
two or more estates, in such a manner, that 
ope of them is not distinguishable from the 
)ther. The term Shirkat, however, is ex- 
tended to contracts, although there be no 
act ual_ conjunction of estates, because a con- 
tract is the cause of such conjunction. In 
the language of the law it signifies the 
union oi two or more persons in one con- 
cern. 

Partnershii) is lawful ; — Partnership is 
lawful, because in the time of the prophet 
men were accustomed to have transactions 
in partnership, and the prophet confirmed 
them therein. 

And of two kinds ; hy^ Tight of 'property ^ 
and hy .contract. — Partners hip is of two 
kinds, Shirkat HUk, or partnership by the 
rigKt df property, and Shirkat Akid, or part- 
nership by contraqt. 

Partnership hy right of property is either 
optional ^ or compulsive ; and does not admit 
of either partneg acting with respect to the 
other 8 6’^aref.— S hirkat Milk applies where 
two or more persons are /proprietors of one 
thing and it is of two different natures, 
optional and compulsive r— optional, where 
two persons make a joint purchase of one 
specific article ; or where it is presented to 
them as a gift, and they accept of it^^ or 
-- where it is left to them, jointly, by bequ^gt, 
and they accept of it or where they both 
obtain possession, by conquest, of one specific 
article in an enemy’s country;— or where 
they unite their respective properties in such 
a way as that one is not distinguishable 
from the other (such as the mixture of wheat ; 
with wheat),— -or where it may be difficult to 
distinguish them (as in a mixture of wheat 
with Darley): — and compulsive, where the 
properties of two persons become united 
without their act, under such circumstances 
as render it difficult or impossible to distin- 
guish between them ; or, where two per8(jp8 
inherit one property. In this species of 


partnership, therefore, it is not lawful for 
one partner to perform any act with respect 
to the other’s share, without his permission, 
each being as a stranger with respect to the 
Other’s share. It is, however, lawful for 
either partner to sell his own share to the 
other partner, in all the cases here stated 
and he may also sell his share to others, 
without his partner’s consent, excepting 
only in cases of association or admixture of 
property, for in both these instances one 
partner cannot lawfully sell the share of the 
other to a third person without his partners 
permission. The distinctions upon this 
point are related in the Kafayat-al-Moon- 
tihee. 

Partnership hy cont ract. — Shirk AT AxiP, 
or partnership oy contract, Is effeoten by 
proposal and consent,— that is, by one per- i 
son saying to another, “1 have made you 
my partner in such a property," &o. and' the 
other replying “ I consent and it is a con- i 
dition OI the contract that the concern re,- | 
specting which it is made be of such a nature ! 
as to amnit of delegation, in order that the * 
acquisition arising from it may be partioi- ■ 
pated in by both parties, and that thus the 
effect or design may bo established,— in 
other words, that the acquisition may be- ■ 
come eoually the property of both. 

Is of four descriptions^ by reciprocity ^ in 
traffic^ in arts^ and upon personal credit , — 
Partnership by compact is of four kinds, 
viz.: 

I.— Shirkat-Mofqwizat, or partnership 
by reciprocity. ' 

II.— Shirkat- Aiman, of partnership in ^ 
traffic.* ' ^4 " f / 

III. — Shirkat- Sinnaia, or partiiership in 

arts. ' , 

IV. — Shirkat-Woodjooh, or partpershm 

upon personal credit, , , - . » , f 

Description of partnership by reciprocity, 

— Shifkat-Mofawi zat, or partnership by re- 
cipfofltty, 18 whereTvIro men, being the equals 
of each |pther> in point of property, privi- 
leges, and religious persuasion, enter into 
a contract of co-partnership ;t~becau8e this 
species of partnership is an universal part- 
nership in all transactions, where each part- 
ner reciproodl'ly commits the business of the 
partnership to the otheiv without Limitation 
or restriotion ; for the term Mofawizat, in its 
literal sense, means equality. 

Jt^guires equality in point of capital : — 

If* 18 therefore indispensable that a perfect 
equality exist throughout, in the property, 
that is, in the partnership capital, such as 
dirms and deenars.— (Xo regard, however, is 
paid to an excess in anything beyond the 
partn|r8hip capital, such as goods or effects, 
lands; or debts.) , 

^nd of privileges In the same manner, it 


* The commentators define it partnership 
in piychase and sale. The term does not 
admit of any literal translatio#. 

t 
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is indiep^i^ble that an equality exist with slave and a freeman, or between an ibfant 
respect to privileges;* because, if either and an adult; because equality does not 
partper were endowed with privileges not exist in those instances ;““as an adult free- 
vested in the other, there could be no perfect man is competent to transact business, and 
equality. give bail, whereas a slave is not compe- 

.Jjid similarity of religion and of sect. — In tent in either of those points, but by oon- 
tbe same Irhanher also, equality is i ndilSp en- sent of his master ; and an infant is not at « 
sable in point of religion and of sect, as shall all competent to give bad, nor to transact 
be hereafter demonstrated. Partnership by business, but by permission of l^guardian. 
reciprocity is lawful, upon a favourable Or a M ussulman and an inflw ,*— A coN- 
construction but, according to analogy, it TEirnjrrccrpf ocity' is not la^ul betwe a 
is unlawful. This, also, is one opinion of Mussulman and an infidel, according to 
Shafei. Malik says, “ I know not what Mo- Haneefa and Mohammed. Aboo Yoosaf 
fawizat is ! "—Analogy would suggest that a alleges that it is lawful, because equality 
partnership of this description is unlawful,— exists between those in point of agency and 
because it includes a power of agency with bail, since in the same manner as it is lawful 
respect to an unknown subject, and also an for a Mussulman to be an agent or a surety, 
obligation of security with respect to a thing so is it also lor an infidel : and with respect 
undefined ; and as each of these, individually, to those particular transactions which are 
is illegal, it follows that, when united, they lawful to one of these, and not to the other 
are illegal a fortiori. The reason for a more (such, for instance, as dealings in wine or 
favourable construction upon this point is pork), they are not regarded, in the same 
that thq pr^phj^hpp **Knt.er iTito pnrt- maorier as a similar difierence is not re- 
nersh^s.hy reciprocity,^ for in that there, ik ^rarded where a Haneehte enters into a con- 
great advanta_ge." In this mann^, also, tract of reciprocity with a follower of Shafei, 
jnM^had* Transactions together, no person for here the contract is lawful, notwith- 
forbidding them. Analogy, therefore, is standing the difierent tenets of those sects 
abandonea. Ignorance, moreover, in the respecting wilful dealings in the ofispring of 
’:x)ntract in question, is lawful as a depen- Tasmeeas,* w'hieh are held to be lawful by 
(lant of another circumstance,— that is, as a the followers of Shafei ; but which are 
dependant of equality n— in the same manner deemed illegal by the Haneefites, as being 
as in a contract of Mozaribut, wliere the con- (according to them) forbidden. Such a con- 
tract comprelicnda a commission of agency tract, however, between a Mussulman and a 
for the_purchase and“S 1 tl£ 7 nf''aTTiicfc Zimmee is nevertheless abominable (^t'Ceord- 

known, wRich' commrssIonTs in'itselT illegal, ing to Aboo Yoosaf) ; as Zimmees frequently 
butls' nevertheless legal in a contract of Mo- enter into engagements of an unlawful 
zaribat, as a dependant of the contract ; and nature, in consequence of which a Mussul- 
80 also in the cai^c in question* man might fall into what is prohibited. 

The term revipj'ocity must also he expressed The argument of Haneefa and Mohammed 
in fdie contract. — A contract of recinroeity isTHat the two p^tsons in question are no,t 
is not complete unless reciprocity be cx- upon ' an equality in point of power of 
pressly meritiom^d in it, by the parties dev action,— because, if a Zimmee purcliase wine 
daring “ we ate partners, in a partnership o't'pork with the capital stock, tlie pulfchhse 
by reciprocity,"— because the conditions of is valid, whereas, if a Mussulman were to 
it cannot otherwise be known. If, however, purchase these articles it is invalid ; hence 
in entering into such a contract, they declare the jiarties are not upon an equal footing in 
all the conditions of it^ the contract is lawful, point of transaction. « 

although the term reciprocity be not parti- hetmeen two slares^ two infants^ or 

cularly expressed in it, because regard is had two Mohatlhs^—K contract of reciprocity is 
to the sense, and not to the letter. not valid between two slaves, two infants, 

It is lawful between free adults^ whether or two Mokatibs, because a contract of 
Mussulmans or Zimmees.— -k contract of reciprocity is lounded upon each party being 
r^Tprocity is lawful between two adults who surety for the other, and the^ bail of such 
are free, whether they be both Mussulmans, persons is invalid. It is to ‘he observed, 
or both Zimmees, since, in cither case, an however, that on aU occasions where a con- 
equality exists between the parties. If one tract of reciprocity proves invalid from the 
01 them, also, be a scriptural Zimmee, t and non-existence of some of its conditions, and 
the other a Pagan, the contract is lawful, those conditions are not requisite in Ainan 
because infidelity is one general description (or partnership in traffic), the contract of 
with respect to faith, and hence equality in reciprocity becomes a contract of partner- 
point of religion exists in this instance. ship in traffic because of the existence of all 
It is not lawf pi between a, slave and a^free- the conditions requisite in such a contract* 
f an infant and an adult. — A CON- It comprehends both agency and haiL—k 
teIct of reciprocity is not lawful between a co:^eact of reciprocity comprehends the 

‘ — p ^ , 

♦ Arab. Tissirraf ; that is, power of action. * Tasmeeas are camels turned loose and 
t A Jewish or Christian subject of the sugered to pasture at large without a herds- 
Mussulman government. man, as being dedicated to God. 
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propefties both of agency and bail. It com- 
pretends the property of agency, because if 
each of the contracting parties were not the 
agent of the other, the end (namely, a 
mutual participation of property), woula be 
defeated. It also comprehends the property 
of bail, because if each party were not 
surety for the other, the equality, in certain 
articular^ssential to traffic (such as the 
emand of payment from either of them for 
purchases made by the other), could not 
exist. 

A^^urchase made hy either partner is par* 
iewnted between both; except in articles of 
Whatevee is purchased by 
either of two partners under a contract of 
reciprocity is participated of by both, except 
the food and clothing purchased by the 
partner for himself and his family because 
a contract of reciprocity requires that both 
parties be upon a perfect equility; imd as 
each is the other’s substitute in all deaJ^pgs, 
it follows that a purchase made hy one is 
equivalent to a purchase by bqfti. This, 
however, is exclusive of such articles as are 
here excepted (which exception proceeds 
upon a favourable construction), as the 
articles in question must he excluded from 
a contract of reciprocity, necessarily, because 
there is perpetual occasion for them : for 
one partner cannot be made answerable for 
the other’s wants ; neither can one of them 
expend the property of the other in the 
supply of his own wants ; yet the purchase 
of these articles is indispensable; and, on 
account of this indispensable necessity, the 
food and other articles mentioned appertain 
solely to the purchaser. (Analogy would 
suggest that those articles also are partici- 
pated in by both partners, in coniormity 
wit^ what was before advanced, that “ a con- 
tra^ ^ reciprocity requires that both par- 
ties* be upon a perfect equality.”) The seller 
of the food or clothing is, however, at liberty 
to take the price of his commodity from 
either partner, as he pleases; from the 
urchaser, evidfntly, since it was he who 
ought the article ; and also from the other 
partner, since he is surety for the purchaser ; 
and in this last case the other partner takes 
from the purchaser a moiety of what he has 
paid to the seller, as having discharged a 
debt of the purchaser out of property com- 
mon to both. , ■ tj- 

A dehtlincurred hy either partner is oblu 
gatbry Upon the otjier. — Whatever ^debt is 
incurred by either of two partners in reci- 
procity, for a thing in ^ which partnership 
bolds, the other partner is responsible tor 
the same, in order that equality ,iuay be 
established. Of those things in which part- 
nership holds are sale, purchase, and receipt 
of hire or wages and of those in which 
partnership does not hold are marriage, and 
divorce for a compensation, composition for 
blood wilfully shed, and composition for a 
subsistence, and offences against the person. 

- “ ' — hy pii]^,r 

par^er^is^bif^g upon other If a * 


partner in reciprocity become, in behalf of 
a third person, surety for property to a 
stranger, it is binding upon the other part- 
ner bkemse, according to Haneefa. The 
two disciples allege that it is not binding 
upon the other partner ; because a person's 
becoming surety for another is a gratuitous 
act* (whence it is that the bail of an 
infant, a Mazoon, or Mokatib, is invalid,— 
and also, that if a person give bail upon his 
deathbed it is valid with respect to a third 
of his property only);— ana as becoming 
surety is a gratuitous act, it is eq^uivalent to 
the act of granting a loan,- or giving bail for 
the personal appearance of any one;t in 
other words, if one of two partners in reci- 
procity were to grant a loan to a stranger 
out of the partnership stock, it does not 
affect the other partner, insomuch that the 
right of exacting repayment rests solely 
with the lender, as lending is a gratuitous 
act and in the same manner, if one of two 
partners in reciprocity become hail for the 
personal appearance of any one, a requisi- 
tion i'orthe production of the person bailed 
cannot he made to the other partner ; — and 
so likewise in the case in question. The 
is thaA^.^hj^Jqr pro- 
pe^ is gratuitous nTifs principle, hut in 
itS^^iisequonce induces a kind of obligatioa 
)rcmitract ; because, in consequence of the 
oaiT, the surety is entitled to exact of the 
person b^led whatever he pays to his credi- 
tors, provided the hail had been given with 
his concurrence : it is therefore ^ compre- 
hended in a contract of reciprocity, with 
regard to its continuance (and the circum- 
stance of its continuance is the point in 
question, as we say “it becomes binding 
upon his partner alter becoming so upon 
himself).” With respect to what the two 
disciples urge, that “a person’s becoming 
surety for another is a {gratuitous act; 
whence the bail of an infant, a Mazoon, or 
MokatTb, is invalid ; and consequently, that 
it is not comprehended in a contract of 
reciprocity,” we reply, that a contract of 
bail entered into by incompetent persons is 
invalid in its principle ; but in the case in 
question it is binding upon the other part- 
ner in the circumstance of its continuance 
only. Bail, therefore, with regard to its 
continuance, as being an act of exchange, 
bears a relation to traffic ; and traffic is 
comprehended in a contract of reciprocity. 
If a dying person, on the other hand, enter 
into a contract of bail, it is valid with 
respect to a third of his property, in regard 
to its execution, as well as its continuance. 
Thus bail for property is not of a gratuitous 
nature in its continuance, whereas hail for 

• 

* All concessions, or acts of a gratuitous 
description, are admitted in law to affect 
only the actor himself. 

t There is a material difference between 
bail far property, and bail for tJie person ; as 
is shown at large elsewhere, (oee 
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the person, on the contrary, is gratuitous, 
both in its execution and its continuance. 
Hence bail for property is in no respect 
analogous to bail for the person. As to what 
the two disciples further urge, that “ if one 
of two partners in reciprocity were to grant 
a loan to a stranger out of the partnership 
stock, it does not affect the other partner, as 
lending is a gratuitous act,”— it is not 
admitted; because it is reuor^d from 
HaneeJ^ that the act of lending, odes affect 
the partner : if, however, it even were ad- 
nritted by Ilaneefa, as not affecting the 
other partner^ we reply that a loan in 
money is equivalent to the act of lending 
any article of goods or effects ; and hence 
the property paid to the lendSr by the 
borrower may be said to bo the same identi- 
cal property which he had borrowed, and 
not a compensation for it (whence a stipu- 
lated 'time or place of repayment are not 
valid in it), and therefore, that lending does 
not bear the property of exchange. 

Unless it he engaged in without (foment qf 
the smeteel—lA which is here fidvanced 
proceeds upon a supposition of the bail for 
property having been contracted with the 
concurrence of the person bailed. If, how- 
ever, it be entered into without his con- 
currenoe^ it is not binding upon the other 
partner (according to the llawayet Saheoh 
of Ilaneefa), because in a bail so contracted 
the property of mutual obligation or ex- 
change does not exist in its continuance. 
Let it be observed, also, that iudemn ideation 
for usurped property, or indomnilication 
for damages, stand on tlie same ground as 
hail for property, as these are of a retribu- 
tive nature in their principle, 

arression of property to either pm'lnen 
hyg^torluIierUiznce resoTces'et partnership 
Jw reciprocity into a partnership in traffic . — 
1? "a property,'^ of suCh a nature as that 
partnership in it is valic^ sl^ould fall to one 
of two partners in reciprocity, by Inheri- 
tance,— or, if any person pr(5sent him with 
such property, by gift, and he take posses- 
sion of it, — the contract of reciprocity is 
null, and the partnership becomes a Shirkat 
Ainan, because equality in pCint of pro- 
perty (such as is capable of constituting 
capital stock) is a condition essential to a 
contract of reciprocity throughout, and this 
does not exist in the present case, as the 
other partner is not a participator in the 
property so acquired by gift or inheritance, 
no principle of partnership therein appear- 
ing witR respect to him._ The partnership 
by reciprocity, however, is resolved into a 
Shirkat Ainan, or partnership in traffic, as 
the case admits of such a partnership, 
equality not being essential thereto ; in 
reciprocity, on the other hand, it is 
essential, and consequently reciprocity no 

^ Arab. Mai. Meaning property in cash, 
bullion, or other article cai)able of constitut- 
ing capital sl^ck ; in opposition to Raht and 
Matta, that is, specific goods and effects. 


longer continues. The reason of this te that 
a contract of reciprocity is not of an absolute 
nature : now, in a contract which is not of 
an absolute nature, the rules with respect to 
its continuance and its commencement are 
one and the same ; hence an increase of the 
capital stock [of either parties] during its * 
continuance is equivalent to an inequality 
in its commencement ; and as aifinequality 
of capital, in the commencement of a 
partnership of reciprocity, is prohibitory to 
contracting it, so, in the same manner, such 
inequality taking place during its continu- 
ance prohibits it the contract of recipro- 
city. therefore, terminates. 

l/nle^ the property he of a naiure^^n^ 
capdMe of coimnumg stock. — If one of two 
partners in recirffbeitv inherit goods or 
effects,* these are nis sole property ; but the 
contract of reciprocity Qoes not become 
null (aud the same rule also obtains if one 
of them inherit land) ; because, as those 
articles are incapable of constituting capital 
stock, equality with respect to them is not a 
condition. 

Section* 

P artnership In/ reciprocity cannot he con^ 
tr act“ed l)uVtrr cash . — Paetnekshtp hyre- 
cvprdcTty "cahnbt he' contracted but in dir ins, 
deeiiars, or fiuctuating faloos.-t Malik alleges 
that su ch a partnership i s lawful in 

and aUo in airarlTcI^ estimable 
by weight, or measurement of capsecity, where 
the species is the same, because a partnership 
so contracted respects a known and specified 
capital, whence those articles ate equivalent 
to money. I^sjotherwise jjii. a-contract of 
Mozaribat; for that i8 re^ricted.s,ulely to cash, 
thcriegalify of ft being contrary to analogy, 
since under this species of engagemei;t a 
p rofit is acq^ iny] on property ^ conrerning 
whichTbcxiiJLs r res'po nsTbility (as "the 
manager is not rcsponsilffeTof th^^^ 
stock), and the prophet has forbidden the 
acquisition of gain upon property in which 
there is no responsibility ; thfj contract, there- 
fore, must not go beyond what is prescribed 
by the law; and the only thing in which the 
LAW declares Mozaribat .to beiawful-ia-^w-sh. 
The arguments of our doctors upon this point 
are twofold.— First, if a contract of recipro- 
city, in goods and effects, were held to be 
legal (as maintained by Malik), it would 

concerning which there is no responsibility ; 
because, ^upon each partner in reciprocity 
selling his own particular capital (consisting 
of goods and effects), if the, goods of one 


* Arab. Rakhtwa Matta. In opposition 
to Mai. 

t Arab. Faloos - Rabiha. Faloos is a 
coppe|; coin of uncertain value. Faloos- 
Rabina means copper coin on which an ad- 
vantage may be gained (owing to the fluc- 
tmtion in its value), and hence the term 
Rabiha is here rendered fluctuating. 
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partner prodnoe a plater price than the ] nership by reciprocity is not lawful in any 
goods of the other, the excesjs of profit upon thing oeyond dirms, deenars, and currant 
the goods of the former would be due to the faloos,* 

latter ; and this would be a profit from pro- Ort n gold of silver bulltonf where that 
perty for which the person who gains by it uaweTln currency Be observed, 
is not responsible, and in which he has no iiowmrer, that if gold or silver bullion, by 
right ; because in this instance the contract general usage, pass ourr^ent^ for value, f in 
is connected with actual goods, and not with thia case partnership by reciprocity is law- 
the semblllgje of them, such as debts ; and ful in it. This is also related in the 
the g oods^e a tnis t in b and s h Jama 

that a^^^^^^^^#dLtipon property con- not lawfu 1 ip ^y^l d y^_ fioTf 

oerning which there is no responsibility. It SCCSrcUng to that authonty, uncoined gold 
is otherwise with cash, because whatever and silver are the same as ho^ehold stu^ 
either partner purchase with thu capital distinguishable by identic specification, and 

stc^,’Consistinff of cash, the purchase thereof therefore incapable of constituting capital in 
is not connected with the actual capital, but either partnership ^r Mozaribat. It is said 
with its semblance, namely, debt (since the in the Mahsoot,' treatiilg of exchange,^ that 
price of it is a debt) now the purchase gold or silver cannot be identified by^ speoifi- 
being connected with the semblance of the cation, insomuch that a contract of sale is 
capital (namely, debt), and the other partner not broken in consequence of any accident 
also being liable to be called upon for it (as a to the bullion before delivery (that is, if a 
contract of reciprocity involves mutual bail), person purchase any article, agreeing to give 
it follows that the consequence objected (of for it certain gold or silver uncoined, audit 
profit upon property concerning which there be lost before delivery, the contract of sale 
IS no responsibility) is not induced, since this is not broken, because the gold or silver 
is a property in which there is responsibility, cannot be particularly specified). — Now such 
Secondly, Thp ^pt au d being the case, it follows (accordinjr to this 

eflfects is the sale of tbcpi ; and tKeni^t trans- statement) that uncoined gold or silver are 
actrShTn btrehTs purchase made with it:— capable of coh:stitTrtmg_ .atookt-in 
now a person selling his property under the cither Mozaribat orypartnersMp^ on this 
condition of another being his partner in the ground, that the precious metak-weia origin 
proceeds is unlawful, since this is endowing nally introduced for the purnosa of valua- 
with a right of property in the debt, and an tion t The opinion delivered in the Jama 
endowment of right in a debt, made to any Saghcer, however, is the most approved ; 
other than the debtor himself, is illegal: on because, although the precious metals were 
the other hand, his making a purchase with originally introduced for the purposes of 
his own property, under the condition of traffic, yet their capacity to represent pro- 
another being his partner in the article pur- perty depends upon their being coined, as, 
chas^, is lawful, since this is endowing when once coined, they are no longer liable 
with a right of property in an actual sub- to bo used for any other purpose (such as 
stance, and not in a debt. making ornaments for the person, and so 

jUm^coppqt coina^ comprehended under forth) : uncoined gold or silver, therefore, 
the head of cash. — ^FALOOS-KADinA, or flue- does not constitute value, except where the 
tuating copper coins, are connected with dirms use of*it in that way is customary, in which 
and deenars [cash], as they pass current, in case it is the same as coin, and consequently 
the same manuci:. as gold and silver coin, a representative of property, and as such 
Mohammed is of this opinion, because he capable of constituting capital stock. It is 
holds that faloos are cash, insomuch that tube observed that what was before advanced, 
they cannot be particularized by specifica- that “ pa rtnership by recipro city is .Aot law- 
tion ; whence it is that if any person were ful in anylhiii'jElf' diffis," oeeuaxst and 
to purchase an article, for certain faloos, he current laltJOB," applies to all articles of 
is at liberty to give any other faloos in place weight and measurement of capacity, or 
of them ; and also, that two specified faloos which are of a heterogeneous nature. § The 
cannot be sold for one faloos, according to illegality of reciprocal partnership in these 
what is established. According to the two articles is admitted by all our doctors, pro- 
elders, partnership, or Mozaribat, are not 

lawful in faloos, although they be current, , .i,-. 

as the valuation of them fluctuates from time ihat is, such as have not yet become 
to time, and they at length become the same depreciated below the current standard, 
as goods or effects.* Aboo Yoosaf is else- i* Arab. Simn (or Ihimn) ; meaning a 
where said to entertain the same opinion representative of property, and therefore 
with Mohammed upon this point. It is also used^in purchase and sale) to express price, 
recorded, from Haneefa, that a contract of t Arab. Sil-Simneeat ; that is, for the 
Mozaribat is lawful in current faloos ; but purpose of constituting price, or (in other 
not a contract of reciprocity. Thuf part- words) of representing property. 
§ Arab. Adwee Mootkarib, that is, re- 
sembling in appearance, but differing in 
' That is, are no longer current. speeiSs. • 

• 
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Tided tlie partnewhip be contracted previous 
to the union or admixture of stocks, m which 
case it is illejgal, and each partner receives 
the profit arising: from his own particular 
commodity, and the loss upon it also falls on 
him. If, also, two persons mix homogeneous 
stocks, and then enter into a contract of 
partnership, Aboo Yoosaf holds the rule to 
be the same, and that a partnership by right 
of property is here established, not a part- 
nership by reciprocity. Such, also, is the 
doctrine of the Zahir Rawayet. According 
to Mohammed, the contract of partnership, 
in this instance, holds good. 

Or {according to Mohammed) in homoge- 
neom stocks^ after admixture . — The result 
of this difference of opinion appears where 
the pi^er^of both partneia la-equal. and 
they^fipiilate* a' larger profit to one, and a 
smaller profit to the other ; — for in this case, 
according to Aboo Yoosaf, each is to receive 
in proportion to his property, and he in 
whose favour the larger profit had been 
stipulated is not on that account entitled 
to receive any excess ; but, according to 
Mohammed, each is to receive agreeably to 
what was stipulated. The ground upon 
which the Zanir Rawayet proceeds is that 
articles of weight and measurement of capa- 
city and so forth, are distinguishable by 
specification after admixture, in the same 
manner as before. The argument of Mo- 
hammed is that the articles in question are, 
in one shape, value ; for if a person were to 
sell goods for such articles, so that the price 
of the goods ^consisting of those articles), is 
a debt upon the purchaser, it is lawful ; and, 
in another shape, they are subjects of sale, 
as admitting of specification : attention, 
therefore, is paid to both these circum- 
stances, with respect to situations both of 
admixture and of non-admixture: in other 
words, partnership in them, before admix- 
ture, is unlawful, as they are then subjects 
of sale ; but after admixture it is lawful, as 
they then constitute value : contrary to the 
case of goods and effects of any other de- 
scription, since these are not value in any 
shape. 

It cannot he contracted respecting hetero- 
geneous stocks .— the stocks [of the re- 
spective parties] be of two different species, 
such as barley and Wh«ttt, Of dlive^i' ana 
pepper, and the proprietor unite them, and 
then enter into a contract of partnership, it 
is unlawful according to all our doctors. 
The reason for this distinctiop, according to 
Mohammed, is that whatever is mixed, of 
one species,^ is Zooatal Imsal ;f and what- 
ever IS mixed, of two different species, is 


* Meaning always grain, or liquids,* pch 
as are capable ,of admi:^ture ; in opposition 
to Rakht and Matta, that is goods and 
effects. 

t Things compensable by an equal quan- 
tity of their own species (such as wheat for 
wheat, barlejsfor barley, &o.) * 


Zooafal Keem:* now as things of different 
species, when mixed together, are Zooatal 
Keem, ignorance exists with respect to them 
(because, it is requisite that appraisers fix 
the value of them),f and they are therefore 
incapable of constituting capital stock, in 
the same manner as any other goods or 
effects :~a partnership in them is conse- 
q^uently invalid ; and such bei»^ the case, 
they become subject to the rules in admix- 
ture of property, as treated of under the 
head of JJecrees, in the Jama Sagheer, and 
which shall be fully set forth (in this work) 
when we treat of deposits. J 

P£ prtnefship by right of property i s effe cted 
oy each partner selUn^one l^^p^ M^^ck 
to the other. — 'TTheke two ^^r'sonF are 
desTrouk” of entering into a contract of 
partnership in goods and effects, each must 
sell one half of his own goods in lieu of one 
half of the goods of the other, so that a Shir- 
kat-Milk, or partnership by right of pro- 
perty may be established between them; and 
then let bliem enter into partnership by cona- 
pact. — (Our author remarks that in this 
instance a partnership in right of property 
is established, but that a partnership by 
reciprocity is not lawful, as goods and effects 
are incapable of constituting stock in such a 
partnership.) With respect to what is ad- 
vanced above, that “ each partner must sell 
one half of his own goods in lieu of one half 
of the goods of the other,*' it means, that 
each is thus to sell a moiety of his goods to 
the other, provided the value of the goods of 
each be equal. If, however, the value of 
the goods of each be different, it is requisite 
that he whose goods are of least value sell 
such a proportion as may suffice to establish 
a partnership ; for instance, if the value of 


c* % 

* Things compensable only by an equiva- 
lent in money. 

t Before the respective proportion of each 
partner, in the capital stoqk, can be ascer- 
tained. 

X The arguments throughout this and the 
preceding passages are so much involved in 
subtle distinction and perplexing casuistry, 
and are in many places so little capable of 
an intelligible translation (from the impossi- 
bility of rendering clearly the technical terms 
which so frequently occur in them), as 
greatly to obscure the matter. The prin- 
ciple upon which the whole turns is that 
“ a partnership by reciprocity cannot be 
entered into with respect to a.njr articles 
which are not standards of value y* and the 
question is, “what articles they are which 
may be considered as standards?" — which 
some of the doctors confine solely to cash in 
the precious metals : others extend it to 
bullion ; and others, again, to copper coins 
[faloo^] i whilst some include grain, contend- 
ing that this is a standard of value, and 
may therefore be used to represent property, 
in Ine same manner as cash. 


I 
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the gpods of one be four hundred dirms, and partoerdWpin traffic, it is lawful t hat th e 
that of those of the other be one hundred atod^bf eacfaj&aTOer* be 
dirms, then let the latter sell four-tifths of profit u nbcjuany" ghgred:f====lingt^^^ 
his ^oods to the former, Jh lieu of one-fifth stipiJated thar thVJi^ .. ppe Jhiainfir 
of ms goods, so that the whole of the goods exoaed the-,lirofilLja> the-joS^ jZmer and 
may be held in partnership between the Shafei maintain that this is not lawful ; for 
parties, in five lots, or shares. With respect if, with equality of stocks, an inequality of 
to what is advanced by our author, as above, profit be admitted, it induces a profit upon 
that “ a f^ptnership in riffht of property is property concerning which there is no re- 
established, but a partnership by reciprocity sponeibility ; because, if the capital apper- 
is not lawful,’^ it is of no weight; for, ren- tain to the two in equal shares,^ and the 
dering goods and effects capital stock in a profit be divided into three lots (for instance), 
contract of reciprocity is illegal, only, be- the sharer in the larger proportion of profit 
cause this would induce a profit upon pro- is entitled to a superior profit without any 
perty concerning which there is no responsi- responsibility, since the responsibility is in 
bility, — or, because the respective capital of proportion to the capital ; — and ako, because 
each would be unknown at the time of divi- a partnership in the profit exists in virtue of , 
sion ; but neither of these reasons exist in partnership m the capital (according to their 
the case in question the first reason does tenets, whence they likewise hold the admix- 
not exist, because upon each selling a moiety ture of the property to be a condition) ; —the 
of his estate to the other, the half of eacfi profit upon the property, therefore, is the 
partner, respective! v, is a subject of rospon- same as increase of living stock ; and each is 
sibility to the other, with respect to its consequently entitled thereto, in proportion 
value, and hence the profit whi^li accrues to his original right of property in the 
from the property of botli is a profit from capital^ The arguinents of our doctors upon 
property which is a subject of responsibility; this point are twofold. — Fi kst, the prophe t 
and the second reason does not exist evi- has said.T ! The j^rofit betweenlneinTs accord^”' 
dently, because there is no occasion for ing to^^ioir 

specifying the respective capital of each pTf^drtion to the pr()perTy]^f’'5TKrt^ 
partner at the time of division, so as to lively where no disliuctiou is made be- 
require the valuation of appraisers, thence tween the eqality or inequality of their pro- 
inferring ignorance respecting it, because perties. — S econdly, i n the same ma n ner as 
the property of both is equal,' and they are a person is 

both partners in that property, and con- p roperty, he is also entitled to it. in. .Yir,t im 
sequeutly, whatever price the property may of^*iabour_^Ji^^ m a case of Mozaribat, for 
bring must necessarily be divided between Tnsl^ce) : it may also .8Qmutim..ea ^ ,ha^en 
them in equal shares. that one of the partn ers is more skilfuian d 

jjlfuliff e xpert in biisiness"^lin and bon" 

SitifaKXT-A^NXN: or mkneSlup^Tfrr^^ seqaently, that he will not agree To'‘‘' TEe 
is contractea Dy eacli party respectively othcFsbann^w TKe ' ply fit', wEenoe 

' becoming the agent of the other, but not his it is rcquisi!eJ;Eai^neTaye K laSSlTiSare 
bail. This species of partnership is where tlYSg^pTe'^dllie^ It ^^ould be otherwise ii 
tw^ i|»crsons liiny - llic whole pri^t were restricted to one of the 

cular traffic, such as m clotjics. or-wheat (for partners, because in this instance the con- 
in 8tah^t7^^trr'W^rmri:heyl)ecojQ^^ tract*is not a contract of partnership : neither 

all manner of commerce iruTTSerentiy. is it a contract of Mozaribat, for if, in Moza- 

It bint , tict U requires ribat, the whole profit be assigned to the 

mutual agency,— mention, however, is to manager, it is a loan ; or if to the proprietor 
be made concerning bail, in their agreement, of the stock, it is a Bazat. With respect to 
as bail is not a condition in a partnership of what is objected by Zitfer and Bhafei, that 
this nature : — but it is indispensably requi- “ if, with equality of stocks, an inequality of 
site that each act as agent on behalf of the profit be admitted, it induces a profit upon 
other ; since, without this, the design property concerning which there is no 
(namely, partnership in property), cannot responsibility.^*— w e reply t JhalLiL...DQllkftdi 
be obtained ; as acts done on behalf of o f p^tnership 
another are performed either in virtue of of m this particular, 

some avowed authority, or of agency ; and par^ resj^ecJdvoIy ,.mana|:es, w^ 
no authority existing, agency is constituted, ofhi sjpartne r ; and it al so fesemoles pytnei- 
in order that each may act for the other, so sMg^jr ecIprocity, tF?n®"V?ifl^egar31om 
that the property may be held in partnership nOTTrtas'fiemg' a partnership), and likewise 
between them. " with regard to the conduct of it^ becanse 

It admits.Ml inequalitij in point of stock . — both partners act in it. In eonsideration, 
If fffe stock of one of tbese partners excefed therefore, of its resemblance to Mozaribat, 
that of the other, it is lawful, because there we determine that it is lawful to stipulate 
is occasion for this equality (as shall be here- a profit upon property concerning which 
after demonstrated), and the terms i« which there is no responsibility ; and, in conside- * 
such a partnership is contracted do not ration of its resemblance to partnership 
require equality. by reciprocity, we determine that, if it be 

And also of a disp roportiomt^^ stipfilated that both partners shall ac^ 
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alike/ yet the contract of partnership in 
actnal stock is not invalidated. 

Aj^9on may mg^age a part ^mly nf his 
prop^rwM:rL--li: is lawful lor either party, 
m partnership in traffic, to engage m the 
contract with respect to a part of his property 
only, and not the whole, because an equality 
in point of stocks is not essential to it, since 
the term Ainan does not require it. 

The stock can only he such as is lawful in 
recwTocal partnership. — Partnekseip in 
traffic is not valid except in such property as 
is lawful in partnership by reciprocity. 

But the respective stocks may be hetero- 
geneous . IS lawful for two men to en- 
gage in a partnership in traffic, where the 
stock lof one party consists of dirms, and 
that 01 the other party of deenars. or where 
on one side it consists oFwhiteairms, and 
on the^ other of black (^rms.t Zitfer and 
Shafei allege that this is illegal. This ditfe- 
renoe of opinion is founded on a difference of 
sentiments respecting the admixture of 
stocks ; for, according In those two doctors, 
a coalescence of the capital is essential to the 
partnership ; and that cannot take place 
where .the two stocks* are heterogeneous. 
This point will be more fully treated of 
hereafter. 

I^hts can only he claimed from the partner 
who incurs them . — Where one of two part- 
ners in traffic makes a purchase, the demand 
for the price lies against him, and not against 
the other partner (because, as has been al- 
ready demonstrated, the contract of partner- 
ship in ^question comprehends agency, but 
not bail ; and the agent is the original with 
respect to rights). t 

And this partner^ on making payment ^ has 
recourse to the other for his proportion . — And 
on making payment, the purchaser is to take 
from the otner partner his proportion of the 
price (provided he has satisfied the demand 
out of his own particular property, and not 
out of the partnership stock), becausoihe is 
the other’s agent with respect to his share. 
If, however, it be not known whether he has 
paid the price out of the partnership stock, 
or out of his own property, except from the 
declaration of the purchaser himself, it is in 
this case incumbent upon him to produce 
proof ; because the purchaser here advances 
a claim for property against his partner ; and 
the partner resists his claim : and the decla- 
ration of a defendant (delivered’upon oath), 
is to be credited. 

contract is annulled by the loss of the 
whim capital ; (ft of the stock of either part- 
ner in particular. — If the whole partnership 


^ Although a greater share of the profit be 
conditioned to one of the partners. ^ 

+ The translator has ‘not been able to dis- 
^ cover the difference between black dirms and 
white dirms ; it is probably some local dis- 
tinction, ^own in Persia and Arabia. 

X That is, he is the person upon whom all 
dam tiHs are tS'bemade. 


stock, or the stock of either partner in, paf- 
tioular, perish before any purcliase be made, 
the contract of partnership is annulled : be- 
cause, in a confi^dt of partnership, the sub- 
ject of the contract is property (that being 
specified in a contract of partnership, in the 
same manner as in a deed of gift, or a will), 
and, in consequence of the destruction of the 
subject, the contract is dissolved,^ same 
manner as in sale, it is otheryififtin Mpya- 
ribat^and^jBfculax a^ganny/Ibeeanaam thoee 
the dims or deenars cannot be identineu. by 
specifical^j^^Tr ln any other mode than by 
actual seisin. The agency herein mentioned 
is restricted to the singular description, for 
the purpose of distinguishing it from the 
agency implicated in a contract of partner- 
ship or of pawnage, because that is annulled 
by the dissolution of the partnership or the 
pawnage, as a thing which is comprehended 
is annulled by the dissolution of that which 
comprehended it. An example of singular 
agency is where a person commissions another 
to purchasi^ him a slave (for instance), in 
which case, if he give the agent money for 
that purpose, and the money perish in the 
agent’s hands, yet the agency is not annulled. 
“It is otherwise” (says Fakr-al-lslam, in 
his commentary on the Zeeadat), “in cases 
^ pzaribat a n d par tnership, because the 
dirm^hd Seenars are Ja "Bpfb identified.Ttiy 
specification, insomuch tfiat if TKe money be 
lost before delivery, the Mozaribat is an- 
nulled.” This is contradictory to what our 
author has above advanced, that, “ in Moza- 
ribat and singular agency, the dirms and 
deenars cannot be identified by specification, 
nor in any other way than by actual seisin.” 
It is, however, probable that there are two 
opinions recorded on this point. What is 
above said, that “if the whole partnership 
stock, or the stock of either partner in parti- 
cular, perish before any purchases be nade, 
the contract of partnership is annulled,”— is 
evident, where the whole stock of both part- 
ners perishes ; and where the stock of one of 
the partners perishes the contract is also an- 
nulled ; because the partner whose property 
has not perished had agreed to the other 
participating in his property for no other 
reason than that he should also participate 
in the other’s property ; but, upon this being 
rendered impossible, ne will not agree that 
the other should participate in his property. 

And (in the last case) the loss falls entirely 
upon fhe partner to whom such stock had 
hehnged.-ffAcLE. contract, therefore, is void, 
as its continuance is useless : and, to whom- 
soever the destroyed property belonged, the 
loss affects him only, and not the other, 
whether it perish in his own hands, or in the 
hands of his partner ;~if in his own hands 
evidently ; and also, if in the hands of his 


* Aiab. Wikalit-Moofradit; meaning, 
agency with respect to some particular act. 

+ That is, by the mention of them in the 
contl'aot'. 
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pa^er, because it is a trust in the hands of 
Siat person.* 

Unless it had perished oft^r admixture . — 
It is otherwise, however, where the stock 
perishes after admixture ; for in this case the 
loss falls unon the patnership stock generally, 
since, as the property of each is no longer 
distinguishable, it follows that the loss must 
affect 

A purchase made hy one partner ^ where the 
stock of the other afterwards perishes^ is 
participated in hy both ; and the partnership 
continues in force^ agreeably to the contract, 
— If one of the' partners in question make a 
purchase with his own stock, and the stock 
^of the other afterwards perish before he has 
made any purchase with it, in this case the 
thing purchased by the first partner is in 
partnership between the two, agreeably to 
stipulation ; because, as partnership subsisted 
between them at the time of the purchase, 
the article purchased became a subject of 
partnership between them at that time ; and 
the effect is not altered by the ^struction of 
the other’s property alter the purcihase. This 
partnership in the purchase is a partnership 
by contract t (according to Mohammed), in- 
somuch that, whoever of the two sells it, the 
sale is lawful. Hassan-Ibn-Zeeyad alleges 
that the partnership is merely a partnership 
by right of property, J insomuch that it is not 
lawful for either partner to sell more than his 
own share, because the contract of partner- 
ship was dissolved in the present instance, in 
consequence of the destruction of stock, in 
the same manner as where the destruction 
takes place before any purchase being made; 
nothing, therefore, remains, except the effect 
of the purchase, namely, right of property [in 
the thing purchased], and hence it is a part- 
nership by right of property. The argument 
of Mohammed is that the contract has been 
QoniBletely fulfilled with respect to the article 
ui^ased, and consequently cannot be ren- 
ered void by the destruction of property 
after such completion. It is to be observed 
that, in the case now under consideration, 
the purchasei^is to take from his partner his 
proportion of the price [of the article pur- 
chased], because he bought a moiety of it by 
agency, and paid the price out of his own 
substance, as was before mentioned, — What 
is now advanced proceeds upon a supposition 
of the purchase made by one partner having 
been effected before the destruction of the 
other’s stock. 

But if it perish before the other's purchase, 
that continues between them under a partner- 
ship by right of property. — If, however, the 


* A trustee is not responsible for his trust 
in cases of loss or destruction. (See Deposits.) 

t Meaning, that the partnership (with re- 
spect to the purchase) continues in force 
under the original contract. ® 

X That is, existing merely in virtue of a 
mutual right of property, and not of the 
contract. • 


I stock of one partner first perish, and the 
other partner then m^e a purchase with his 
' own substance, and it should have been ex- 
pressly agreed, in the contract, that each is 
to act as an agent on behalf of the other, in 
this case whatever the purchaser may have 
bought is divided between the two, according 
to their previous stipulation; because, al- 
though the contract of ownership be an- 
nulled, yet the agency, which was expressly 
mentioned in it, continues in force ; the pur- 
chase is therefore participated in by both, in 
virtue of the ^ency ; the connexion continues 
a partnership by right of property ; and the 
purchaser is accordingly to take from his 
partner his proportion of the price, for the 
reason before stated. 

Unless there be no mention of mutual 
agency in the contract; for in this case it 
belongs solely to the purchaser, — If, on the 
other ^nd, the partnership only be men- 
tioned in the contract, and nothing expressed 
in it respecting each partner acting as an 
agent on the other’s behalf, the article pur- 
chase^ by one partner appertains solely to 
him; because, if the article were partici- 
pated between the two, it could be so only in 
virtue of the mutual agency implicated in 
the contract ; but, that being annulled, the 
power of agency implicated in it is also 
annulled. It is otherwise where the parties 
have expressly mentioned a mutual power of 
agency ; because in this case the agency is 
not annulled by the annulment of the part- 
nership, as agency is here one especial design 
of the contract, and is not merely implicated 
in it. 

Partnership hd{ k witho ut ..admixture- 
stoch.^k pAiiTNEKSifir is leg^ although 
tiie parties ' should not have mixed stocks. 
Ziffer and Shafei maintain that it is illegal, 
because the profit is a branch of the stock, 
and the branch is not to be participated in 
except where the original stock itself is also 
participated, which cannot be so but by 
coalescence or admixture. The ground upon 
which they proceed is t^t, in a contract of 
partnership, the stock is the subject of the 
contract (whence it is that the partnership is 
referred to the stock, by each partner saying 
to the other, “I make you my partner in 
such stock,”— and also, that the specification 
of the capital is an essential), —and, such 
being the case, it is indispensably requisite 
that the stock be participated in by both. 

It is otherwise in Mozaribat, as that is not 
partnership, since it implies nothing more 
than that, as the manager is to act for tiie 
proprietor of the stock, he is consequently 
entitled to a share in the profit, as wages on 
account of his labour, which is different 
from the case in question, where the profit is 
a branch of the stock, and not wages for 
labour. This is a grand leading principle 
with Ziffer and Shafei, insomuch that (argu- 
ing upon this ground) they allege it to be - 
indispensable, in a contract of partnership, 
that the stock of both partners be of the 
same species; for, if other;gfi8e (as where 
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one if possessed of dims and tlie otW of 
deenars), they hold that the contract is in- 
valid because of the capital not being par- 
ticipated in by both : and they al^ allege 
{upon the same principle) that admixture is 
an essential : and likewise, that it is unlaw- 
ful to stipulate an excess of profit to either 
partner, where their stocks are equal, as the 
profit is a branch of the stock : — and also, 
that partnership in arts* and trades t is 
illefl^, as in those there is no stock (as shall 
be hereafter explained).— The arguments of 
our doctors upon this point are twofold.— 
Fikst, partnership in profit is referred to 
the contract, and not to the stock ; because, 
as the contract is termed “ a contract of 
partnership,” it is indispensable that the 
property of the term partnership exist in it ; 
an(C such being the case, it follows that the 
admixture is not essential. — Secondly, as 
the money [of which the stock consists] is 
not specified, the profit is not derived from 
the capital, nor indeed from anything else 
than tiie transactions [which are had with 
the stock] ; because each party is a^ prin- 
cipal, with respect to one half of the stock, 
and an agent with respect to the other half; 
and, as it hence appears that partnership 
may be established, in point of transaction, 
without admixture of stocks, it follows that 
it may also be established in the thing which 
accrues from transaction (namely, the profit), 
without such admixture: and, as the con- 
tract of partnership thus becomes similar to 
a contract of Mozaribat, a similarity of spe- 
cies in the stocks, and an equality of profit, 
are not essentials, although tlie stock of each 
be equal. A partnership in arts is also law- 
ful on the same principle. 

Partnership does not admit a specification 
of profit in hmalf of either partner, — A CON- 
TKACT of partnership, which stipulates any 
particular sum out of the profit for one of the 
partners, is unlawful, as this condition is a 
means of destroying partnership, sincect is 
possible that no more profit may be acquired 
altogether, than the sum so stipulated. Cor- 
respondent to this is a case of cultivation ; 
that is to say, where the parties, in a 
compact of cultivation, stipulate a particular 
quantity of produce to one of them (that is, 
to the cultivator or to the landlord), the com- 
pact is invalid ; because such a stipulatiofi 
IS a means of destroying partnership ; and in 
cultivation it is essential that the produce of 
the land be equally participated between 
those persons. — 

Either partner may make over his^stockj 
in the manner of a jSazpf,— Each of the 
partners, in a contract either of reciprocal 
partnership or of partnership in actual stock, 
18 at liberty to give his stock in the manner 
of a Bazat ; because it is customary so to do 
in contracts of partnership ; and also, be- 


* Arab. Shirkat Takabbal (synonymous 
with Shirkat Sinuai). 
t Arab. Shirkat Ammal. v 


cause either partner is at liberty to hire ajay 
person to work for the acquisition of profit ; 
and as the acquisition of profit without any 
return is still less objectionable than hiring 
with the same view, he is consequently 
authorized to adopt the other mode k for- 
tiori. 

^ . deposit , — In the same 
manner, also, either of them is at ^^^rty to 
lodge this capital as a deposit, as this is 
customary, and sometimes necessary, among 
merchants. 

Or intrust it to the care of a manager ^ by 
Mazdrihat , — Each of them is also at liberty 
t5 give his capital in the way of Mozaribat, 
because, as ]^zaribj.t is. subordinato to^ 
partnership either by reciprocity or in 
traffic, it follows Ihat a contract of partner- 
ship comprehends Mozaribat. It is recorded 
from Hanecfa that a partner has not this in 
his power, because Mozaribat isf also a mode 
of partnership. The former opinion, how- 
ever, is according to the Mabsoot, and is the 
most approved, because partnership is not 
the design of a conkactof.MTOyto'^ 
view in it being the acquisition of profit. It 
is therefo re la^ul to give the capital in tl^e 
w ay of Mpz ari ba^ in the same manner*as iC " 
isiuwOTTdf the proprietor of the stock to 
hire a lab ourer with wages. It is’lawFuTr 
indeed, in a superior degree, because, where 
the Mozarib manages, and no profit is ac- 
quired, there are no w^ages owing to him 
from the proprietor of the stock, whereas, in 
a case of hire, where the hired person 
manages the stock and no profit is acquired, 
wages are nevertheless due to him from the 
hirer. It is otherwise with respect to a 
contract of partnership, for neither party is 
at liberty to engage in such a contract with 
a third person, with regard to the capital, 
because a thing cannot be a dependant of a 
similar thing. , 

Either partner mm/ also appoint an agent 
on Ms own 6cAa//.— E ither of two partners, 
by reciprocity, or in traffic, is at liberty to 
constitute a person his agent to transact for 
him, because the appointment of an agent 
for Durchase and sale is a dependency of 
traffic ; and contracts of partnership are 
formed for the purpose of traffic. It is 
otherwise with an agent for purchase, for he 
is mot at liberty to constitute another person 
his agent, to make the purchase on his 
behalf, as the appointment of an agent for 
purchase is a particular contract, the end of 
which is the acquisition of some specified 
and existent article, and a thing cannot be 
the de^ndant of its similar. 

Each partner holds the stock in the manner 
of a trust,— T ke possession of each of two 
partners, by reciprocity or in traffic, over the 
partnership stock, is considere d as the 
posse ssion o f a .possesses the 

prqne rty"^r!|rqQ ^ ^ ' 

lieu of itj'iii'tfie same manner as where a 
person takes possession of a thing with a 
•view*-' to purcnase it (not because ii; is a 
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pledge, as in pawnage) ; the stock is therefore who so agrees is not under any obligation to 
a deposit. perform the business himself, but is at liberty 

Description of partnership in arts, — to appoint any other person to perform it ; 

partnership in arts and as each party has it in his power l^us to 
(wEicCTfWEiS^wmed Shirkat Takabbal*), appoint a person to perform the business in 
signifies where two tailors, or two dyers question^ the contract is oons^uently valid : 
(for instance), become partners, by6^eeing neither is it affected by unity of place, or 
to woijk and to share their earnings ih the reverse, 'because, if one of the two 
partnerllfip ; which is lawful, aooordinjij^ to partners work in one shop, and the other 
our doctors. Ziffer and Shaiei allege that in another shop, yet it is evident that no 
this is unlawful; because the design of difference whatever is thereby created in 
partnership i^ a participation of gain essential circumstances, 
between the parties, and the partnership in • It admits an inequalitu of profit , — It is to 
question is not calculated to answer this be reniaWeT that Ir, m tKeoasen&w under 
end, since a capital is indispensable, as consideration, the partners stipulate to per- 
^artnership in profit is founded on partner- form equal labour, and to divide the^JMqvd-^ 
ship in stock (according to their tenets, as sition iL ip three lots,* the same ^ 

before set forth), and in the casein question is lawful, upon*1a favourable construction, 
there is no capital. The arg ument of our Analogy would suggest that this is unlawful, 
doctors is that the design of the "contract" iir because the responsibility is in proportion 
questtbh is the acquisition of property, lo the labour, whence, if this stipulation 
which is attainable cy each party consti- were admitted, it would induce a profit from 
tuting the other his agent ; because upon .a matter oonoerning which there is no re- 
each becoming agent on the {!ar£ of . Ae sponsibility : any excess to either party, 
other with respect to one half, and a priur tliorefbre, is unlawful in the present instance, 
cipal mth respect to the other hoir,^" part^ in the same manner as it is unlawful in 
nership is established in the property to be a ^Shirkat Wadjeoh, or partnership upon 
acquired. credit (asshall^ ll^lTeafter demonstrated). 

It is not requisite that the parties both The reason for * a more favourable oonstruc- 
follow the same trade or reside in the same tion is that what each of the partners takes 
place,— Unitj trade and of dwelling-place he does not take in the manner of profit ; as 
are not essentials in this species of partner- gain^ does not bear the denommation of 
ship. Malik and Ziffer controvert this ; for profi’t except where the stock and the gain 
according to them unity of trade and of are of the same nature ; but they are not of 
residence are essentials. the same nature in the case in question, 

Objection. — It was before mentioned that, because the capital, in this instance, is in- 
acoording to Ziffer, partnership in arts is dustry, and the profit substance ; the pro- 
unlawful ; but here it appears that he holds perty so acquirea, therefore, is not profit, 
it to be lawful ; which is a contradiction. put merely a return for industry; now 

Reply. — There are two reports of the industry is appreciable by means of estima- 
opinion of Ziffer upon this point. That tion ; and consequently, where both partners 
before recited is conformable to one report ; agree to receive a certain specific proportion, 
alud^rbat is now mentioned is according to such proportion is an estimate of the industry 
another report. . respectively ; the excess, therefore. 

The argument of Ziffer in support of his is not unlawful with respect to him in whose 
latter opinion is that if the parties be of behalf it is stipulated. It is otherwise in a 
different trades (such as where a dyer and a partnership upon credit, because in that 
bleacher become partners), each will be at a instance the gam is of the same species with 
loss with respect to the business undertaken the capital (as both consist of substance) ; 
by the other, as that is not his trade ; the and profit is established where the capital 
end of partnership, therefore, cannot be ob- and the gain are of the same nature ; and as 
tained : in the same manner, also, if their profit on property concerning which there is 
places of residence be different, each is at a no responsibility is unlawful, except in a 
loss with respect to the business of the other, contract of Mozaribat, it follows that it is 
The argument of our doctors is that the unlawful in a contract of partnership npon 
cKUBe of ^e 6f”Hre '^partnership credit: the case in question, therefore, is in 

(fiaffie^, the acquisition of property)T8jmW no respect analogous to a case of partnership 
w ay an ected by unity of trade and plaoelrf upon credit. 

r eSde^ e, Cr the reverse it iff not f^ffseted The work agreed for by either mrtner is 
by uiS^"' of trade, OT the reverse, because bMing upon the other; and eimer^^ 
an, . appointment of agency made by agree- tiberiy to caU upon the ernptoysT^f^aym^i^ 
ment, with respect to any business, is ap-" a partnership in arts, whjitever work 
prpvedi 'Aether the person who undertakes one partner agrees to is incumbent npon him, 
it be able to execute it in a good and sufid- and also upon the other partner, insomuch 
cient manner, or not at all, since thg person that the employer may require the perform- * 

♦ Literally a partnership by mmtnal . ^ -Two lots for one partner, ^nd one lot for 
agreenlent.'’ the other. 

^ 15 ^ 
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aaoe of it firom either : and each is entitled 
to demand payment nrom the employer for 
tlie bxudnesB performed. Upon the employer, 
also, thus paying either, he is thereoy dis- 
charged of all demands. This is evident 
where the partnership in arts is of a reci- 
procal nature (by both partners being upon 
an equality with respect to those particulars 
in which equality is requisite in a contract 
of reciprocity) ; — and where the partnership 
in question is not of a reciprocal nature, but 
in the manner of a partnership in traffic, the 
same is admitted, on a favourable construc- 
tion. Analogy would suggest, otherwise ; 
because the partnership has been contracted 
in general terms, without any mention of 
bail; and bail is not one of the articles of 
a partnership in traffic : it would therefore 
follow that the employer is not empowered 
to require the performance of the business 
from either of them indifferently ; and also, 
that they are not both empowered to require 
payment from the employer ; — and likewise, 
that the employer is not discharged from 
aU demands, by paying either indifferently. 
The reason lor a more favourable construc- 
tion is that the partnership is an occasion of 
responsibility ; that is. in consequence of the 
-partnership, the periormance of work is 
incumbent upon the parties ; whence any 
business engaged in by cither is incumbent 
upon the other also ; and the other is accord- 
ingly entitled to the payment, as one of them 
engaging to perform any work equally affects 
the other ; for if the other also were not 
subject to this obligation, ho would not be 
entitled to payment : the partnership in 
question, therefore, is equivalent to a part- 
nership by reciprocity, with respect to the 
obligation of work, and the taking possession 
of the payment for it. 

Description of partnership up on creditjrr 
ShTUKA ^ T ly A iGnnS upon 

’'TJWdi!:, IS where two persons, not being pos- 
sessed of any property, become partneiPs by 
agreeing to purchase goods jointly, upon 
their personal credit^ (without immediately 
paying the price), and to sell them on their 
joint account. This species of partnership 
IS termed Wadjooh, for this reason, that no 
person can purchase articles upon credit but 
one possessed of personal notoriety [Wijahit] 
among mankind. 

may law- 

fuBy oonSifutea partnersEip by reciprocity ; 
because each partner may beeome both bail 
and agent for the other. Where, therefore, 
two persons, capable of bail, make a purchase 
of any article, on condition that it shall be 
held between them in equal shares, intro- 
ducing the term “ by reciprocity/' into their 
agreement, it is a contract of reciprocity. 
on the other hand, they express their agree- 
ment merely in general terms, it is a Shirkat 
tAinan, or partnership in traffic, because, 
when thus generally expressed, it is con- 


* Arab. Wij^it. Literally, personal ijre- 
senoe, or notoriety. 


ducted in the manner of such a partnership. 
The legality of the partnership in question 
is acoor(Hng to our doctors. Shafei alleges 
that it is illegal. The arguments on both 
sides have been already recited. 

agml for the other.— Is 
paiSer^p upon credit, each partner is 
agent on behalf of the other, with respect to 
wnat he purchases ; — because any which 

affects another is unlawful, except it be per- 
formed in virtue either of agency or of 
authority ;• and as authority does not exist 
in the present instance, agency is certified. 

TJie profit of each pcirtner must he m^o- 
portion to the share of each in the adventure^ 
—If the partners agree that what they pur^ 
chase shall be held between them in gqual 
share^ and that the profit , also shall be 
equally divided, it is lawfid : but it is not 
lawful, in such a case, to stipulate an excess 
of profit to one of them. If, however, they 
agree that what they purchase shall be held 
between them in three lots, and that the 
profit also shall be divided into three lote^t 
it is lawful. In short, if the profit be in 
proportion to the right of property it is 
lawful, but otherwise not. The reason of 
this is that men are entitled to profit only on 
account of stock, management, or responsi- 
bility; thus the proprietor of a stock is 
entitled to profit in virtue of the stock ; a 
manager in virtue of his management ; and 
a master artisan, who employs a scholar or 
apprentice at half wages or third wages 
(for instance) is entitled to the profit arising 
from his work in virtue of his responsibility 
for such work (whence it is that if a person 
say to another j “ I'ransact with your own 
st ock Q n_cpndition that the prQjlt_pejmn^^ 
it i8irnlawful,hecause in su^ a case, no one 
of the above particulars exists). As men, 
therefore, are entitled to profit only on some 
one of these three principles, and as, in a ^rt- 
nership of credit, the title to profit is in virtue 
of responsibility (as aforesaid), and as, also, 
responsibility attaches in proportion to the 
right of property in the thingi purchased, it 
follows that whatever exceeds the proportion 
of such right of property is a profit upon a 
thing concerning which there is no respon- 
sibility. Now the stipulation of profit from 
a thing concerning which there is no re- 
sponsibility is not valid except in a contract 
of Mozaribat; and a partnership upon credit 
has not the property of a contract of Moza- 
ribat. It is otherwise in a partnership in 
traffic, as that has the property of a contract 
of Mozaribat, inasmuch as each partner in 
traffic transacts business with the stock of 
the other partner, in the same manner as a 
manager transacts with the stock of the 
proprietor, whence a partnership in traffic 
IS, in effect, a Mozaribat. 


* Arab. Willayat. Meaning the authority 
derived from natural or personal right, such 
as that of a guardian or a proprietor. 

. t That is, two lots to one, and one lot to 
the other. • 
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• . Section. 

^ Of In valid Partnersh w$. 

Partne ^inf c^oes no t. nrf:{chA.j\f a 

PTViii? stttp is not lawful 
in wood, grass, or game. If, therefore, two 
. persons enter into a contract of partnership 
with reapect to such articles, and afterwards 
coUew^ood, or grass, or kill game in hunt- 
ing, the wood or grass so collected, or the 
game so killed, by either of them, belongs to 
hm solel y, and not to the other partner, 
ine same rule holds in cases where two per- 
sons enter into a contract of partnership 
with respect to any other articles of a neutral 
nature (such as fruit collected from the trees 
of the forest, which are common property); j 
because a contract of partnership oompre- 1 
hends a. ciinitixuaaiQjQL,,9^ ^ency ; and the | 
appointment of an agMT for procuring 
things of a neutral description is null, be- 
cause the instructions of a constituent to 
this effect are invalid, since an appointment 
of agency signifies an endowiifg with autho- 
rity to transact concerning a matter origi- 
nally subject to the acts of the constituent 
only, and not of the agent ; but it is other- 
wise in the case in question, as the agent is 
here at libe^rty himself to tito the neutral 
article without the instruction, of his con- 
stituent, and consequently is incapable of 
appearing as his deputy concerning it. In 
snort, a right of property in a neutral article 
is established only by the acts of taking and 
putting it in custody. 

Unless they he tgf^en^possession of jointly, 
‘—If, therefore, both partners take it iointly, 
it is equally in partnership between them, as 
they are both equally entitled to it. ' But if 
one of them only exert himself in taking it, 
the other doing nothing, it belongs wholly 
to the one who acts ; if, on the other hand, 
•'oilb be the chief actor, and the other only 
an assistant (as where one plucks the fruit, 
and the other collects it, — or, where one both 
plucks and gathers it, and the other carries it 
away), in t^s case the assistant is to receive 
wages in proportion to his labour. — This is 
. yc%®(according to Mohammed. (Aboo Yoosaf al- 

fViQf +1110 1 /I a t 


do not exceed half the value of the article 
in question ; but that, if the wages exceed 
this, one half of the value only is paid to 
the assistant, because, as he had a^eed to 
accept one half of the article specified, his 
right fails with respect to any larger pro- 
imrtion.) 

Nor in this instance, where the means of 
acquiring them are different, — If one maa 

J )osse8s a mule, and another a Mashack (or 
eather bucket, such as is used in drawing 
water), and they enter into a contract of 
partnership in drawing water,* by agreeing 


* Water is in many parts of •Asia pro- 
cured from draw-wells, sunk to a consider- 
able depth. From the edge of such^ells a 
ro^ is constructed or cut, going on from 


that whatever may be acquired thereby shall 
be in partnership between them, such part- 
nership is invalid, the whole acquisition 
going to the person who actually d^ws t he 
water ; and if this ^-thgnwnerof the mule,” 
he owes the other the adequate hire for the 
bucket ; or, if it be the owner of ^he bucket, 
he owesjhe other an adequate hire for the 
mule. The ^tiaagg bf the poi ' toet e hip b e i ng 
invalid is that it is contracted with re- 
spect to an article of a neutral nature 

The hire of a mule or the bucket is' due, 
because the neutral article (namely, the 
water) becomes the property of the person 
who drew it ; and as he derives an advantage, 
under an invalid contract, from the property 
of another person (namely, from his mule or 
his bucket), it follows that he owes a hire for 
the same. 

to each partner must be in pro-, 
portion to the stock^-^1^ all oases ' of tnvslid 
partnership, the profit is in proportion to 
the stock ; any stipulation} . therefore, of an 
excess of . profit to either partner is^null. 
Accordingly, if the stock be between the 
partners in equal shares, and they agree to 
their profit Veing in three lots, such agree- 
ment is null, and the profit Wst be ^anally 
divided ; because, as the profit which ac- 
crues is a dependant of the stock, the degree 
of it must be in proportion to the stock, in 
the same manner as, in a oontracfof culti- 
vation, the grain which is reaped is a depen- 
ISlllrt I5f the seed. The reason of this is that 
a claim to an excess profit can exist only in 
virtue of a previous specific agreement: but 
in the case in question this agreement has 
become invalid in consequence of the inva- 
lidity of the contract of partnership itself : 
the claim, therefore, remains in force only 
in proportion to the capital stock. 

A contrac t of ^ partnership is annulled by 
tWdmUV^rdpostasy of either 'fartn^cK^lv 
on^ of two partners die, or, apostatize, and 
be united to a foreign country,* the contract 
of partnership is annulled; bwause a con- 
tract of partnership comprehends an appoint- 
ment of agency, which is essential to the 
existence of partnership, for the reasons 
already assigned: now agency is annulled 
by death; and it is also annulled by the 
circumstance of desertion to a foreign 
country during apostasy, whore the Kazeo 
issues a decree in consequence of such 


twenty to thirty yards, in an inclined plain ; 
and over the well is erected a frame or cross 
piece, furnished mth a pulley, through which 
a line runs, having suspended at one end a 
large leather bucket [Mashack]; the other 
end is fastened to traces, in which a mule, 
buUock, or other animal, moving to and fro 
on the inclined road, by this means dra"^ 
the water. 

<• That is, be expatriated by a decree of 
tjje Kazee, issued in consequence of his 
apostasy and desertion. ^ 
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ddmtiozL, because that is equiyalcnt to 
4ea1li: upoa the agency, therefore, being 
annulled, the oontraot of partnership is also 
annnlled. 

thp^ gurmvor he QfVQ areof that event 

isalso to be Served tnat the sur- 
^ VI tiff partner being aware of the decease of 
his^llow, or otherwise, makes no difference 
whatever with respect to the^ dissolution of 
the partnership ; became as, in the case in 
question, the survivor is virtually discharged 
bom the agency by the decease ol his part- 
ner, it is not essential that he be informed of 
that event. It is otherwise where one of 
two partners breaks the contract of partner- 
ship, for the effect of such a breach depends 
upon the knowledge of the other partner, 
as the breach is a designed dissolution of 
the oontraot. 

Section, 


A person Zdkat upon^ hU part- 

ner' e propeffy withQv^his permission. — It is 
not liwful for either partner to pay the 
Zakat upon the other’s property without his 
permission, as the payment of Zakat is not 
a branch of traffic. 

Case of mutual permission to pay Zakat . — 
Jv each of the partners give a general per- 
mission to the other to pay the Zakat upon his 
property, and each should afterwards first 
pay the Zakat upon his own particular share 
in the stock, and then pay Zakat upon his 
partner’s share, in this case he who last X)aid 
the Zakat is responsible, whether he ho aware 
of the other having already paid it or not. 
This is according to Haneefa. The two 
disciples allege that he is not responsible, 
where he is not aware of that circumstance. 
What is here advanced proceeds upon a sup- 
position of each partner having paid the 
Zakat upon their respective shares of stock 
successively, and not altogether ; for where 
they have paid it altogether, each is respon- 
sible for tne other’s proportion of it. A 
correspondent difference of opinion obtains 
where any indifferent person airects another 
to pay the Zakat upon his property, and the 
other accordingly pays the Zakat upon his 
property after the person who .so directed 
nim had already paid it ; for, according to 
Haneefa, the person acting under such 
direction is responsible, whether he pay the 
Zakat with a knowledge of the above circum- 
stance, or otherwise. ^ The two disciples, on 
the other hand, maintain that he is not 
responsible unless he pay it, having a know- 
ledge of that circumstance, as he has acted 
by direction, and consequently cannot be 
^Id answerable. Thev admit, indeed, that 
it may be objected that what the person 
acting under such direction pays is not 
Zakat,* and consequently he ought to Be 


*** Because Zakat has been already paid by 
the principal, and hence what this person 
pays is not properly Zakat, but rather 
gratuity or alms-^ift. * 


responsible but to this they reply that the 
order which the person in question received 
was not in ijact an order to pay so much 
Zakat, but rather, merely, an order to trans- 
fer so much to the poor, since the payment 
of actual Zakat is not within his province, 
as this is connected with the intention of the 
principal, and no more can be required of 
the person so directed than what i# within 
his province and ability the person in 
question, therefore, stands in the same predi- 
cament with one who is directed to perform 
sacrifice on behalf of another, in a case of 
detention ; thus, if a person engaged in the 
ceremonies of pilgrimage were to fall into the 
hands of an enemy, and to direct any other 
person to perform sacrifice at the temple on 
his behalf, and the other perform sacrifice 
accordingly, after the principal had been 
released from the enemy, and had completed 
his pilgrimage, yet he docs not bear the loss,* 
whether he be aware of the detention having 
ceased, or otherwise. The argument of 
Haneefa is iiiat the person in question has 
been directed “ to pay Zakat;” and as what 
he pays is not in fact Zakat, it is evident he 
has acted contrary to the orders of his princi- 
pal, whose design in giving such orders was 
to discharge himself from an obligation in- 
cumbent upon him (for it is evident that his 
sole view in subjecting himself to such an 
expense is to ward off the divine anger 
attending the neglect of Zakat);— now, as 
(in the case in question) this design has been 
fully answered by the payment of the princi- 
pal himself, it can no longer be so by the 
payment of his substitute, and hence it 
folio ws that the substitute is discharged 
from his commission, whether he be aware 
or not, because this is a virtual discharge, 
and to that knowledge is not essential. 
With respect to the case of sacrifice under 
a circumstance of detention, as adduced^y 
the two disciples, some in reply to it allege 
that the principle there advanced is not 
generally admitted, as concerning that also 
there is a difference of opinion. Others, 
again, maintain that there is an essential 
difference between that case, and the case 
under consideration. The reason they give 
for this difference is, that sacrifice is not in- 
cumbent upon the detained person, as he is 
permitted to delay it until his detention shall 
cease. The payment of Zakat, op the other 
hand, is incumbent, whence the design in 
appointing an agent to pay it is to discharge 
an obligation ; and as tnis design is not ful- 
tilledyf it follows that the agent has no credit 
for his payment, and that what he pays is a 
waste and destruction of the property of his 


* That is to say, the expense attending the 
sacrifice (although it be insufficient and 
nugatory under such a circumstance), never- 
theless fails upon the director, not upon the 
person directed. 

t A^ it has been already fulfilled by the 
payment of the principal himself. 
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priiftjipd, for wMoh, he h ctmsequently 
responsible. The case of sacrifice under a 
circumstance of detention, therefore, is not 
analogoxis to the case now under considera- 
tion, as sacrifice in such a circumstance is 
merely lawful but not incumbent, and hence 
the sacrifice performed by the delegate is not 
to be r^arded as a waste and destruction of 
the property of his principal, for which reason 
he is not responsible. 

A female slave^ purchased under a contract 
of reciprocity^ becomes the property of that 
partner who^ with permission of the other ^ 
has carnal connexion with her . — If one of 
two partners by reciprocity permit the other 
partner to purchase a female slave with the 
partnership stock, and to have carnal con- 
nexion witn her, and the other act accord- 
ingly, in this case the slave appertains to 
the purchaser, and he is not responsible for 
anything. This is according to Haneefa. 
The two disciples allege that the other part- 
ner is entitled to take half the price of the 
slave ; because the purchaser ha^aid for the 
slave out of the partnership stock, and con- 
sequently his partner has a right to be repaid 
his share in the same manner as in the 
purchase of victuals or clothing (that is, as, 
where one of two partners by reciprocity 
purchases victuals or clothing, paying the 
price out of the partnership stock, the other 
partner is entitled to take half the price from 
the purchaser, so also in the case in ques- 
tion). The ground upon which this proceeds 
is that the slave in question has become the 
sole and exclusive property of the purchaser 
because of the necessity of legalizing genera- 
tion ; and as the price is due in iiroportion to 
the light of property, it follows that the 
rice of the slave is solely and exclusively 
ue from the purchaser. The argument of 
Haneefa is that the slave has fallen into the 
possession of both partners, a certiori, accord- 
ing to what partnership requires (for they 
cannot alter the requisites of partneishi})); the 
slave, therefore, is the property of both, in 
the same manner as if no permission had 
been given : now the permission implies that 
the person who grants it makes a gift of his 
share to the purchaser ; for carnal connexion 
is lawful only in virtue of right of property ; 
and there is no mode of establishing that in the 
resent case but by gift ; because sale cannot 
e supposed on this occasion,* as the estab- 
lishment of a right of property by sale would 
be repugnant to the requisites of a contract 
of partnership ; for if the partner were to seU 
his share to the purchaser, still that share is 
in partnership between the two, and does not 
belong exclusively to the purchaser. His 
♦hare, therefore, is made the property of the 
purchaser by gift implied in the permission 
granted to the purchaser to have carnal con- 
nexion with the slave. It is otherwise with 
respect to victuals and clothing, because, as 

* Meaning a complete sale from one j^artner 
to the other. 


these are excepted from the contract of 
necessity, they are the sole i^roperty of the 
purchaser in virtue of the spirit of a oontraot 
of purchase and sale; he, therefore, must 
ay half the price thereof to his partner, 
ecause he has discharged a debt due from 
himself [for the above articles] out of 
partnership stock, whereas, in the case under 
consideration the purchaser discharged a 
partnership debt, which was equally due 
from both partners, for the reasons already 
alleged. 

But the seller may take the price from 
either. —I t: is to be observed that, in the 
case in question, the seller of the slave is at 
liberty to take the price from either partaaer, 
aceoiaing to all our doctors, because this 
price is a debt incurred by an act of trafiSo. 
A contract of reciprocity, moreover, compre- 
hends bail ; and hence the price of the slave 
resembles (in this respect) the price of victuals 
or clothing. 


BOOK XV. 

(f ^Wakf : and^vurious opiniQTis 
respectirw it. — Wakf, in Us "primitive sense, 
means detention. In the language of the 
LAW {according to Haneefa), it signifies the 
appropriation of any particular thing in such 
a way that the appropriator’s rignt in it 
shall still continue, and the advantage of it 
go to some charitable purpose, in the manner 
of a lo an. Some give it as the opinion of 
Haneefa that, as the advantage of a thing is 
a nonentity, and as the alms-gift of a nonen- 
tity is invalid, it follows that appropriation 
is utterly illegal, t It is, moreover, recorded 
in the Mabsoot that Haneefa held appro- 
priation to he invalid. The most approved 
authorities, however, declare it to be valid 
according to him ; but since (like a loan) it 
is not of an absolute nature, J the appro- 
priator is held to he at liberty to resume it, 
and the sale or gift of it is consequently 
lawful. Accordin g two disciples, 

V^f signiHeTIhe ,apj?jop|-iation..ol,a,^aj:- 
ticulay article, in such amaujaer m subjects 
ii the rules oT divine property, Tfhence 
tg^pprbprlator ’s, flghlin xtis extmgm,^^ 
and it becomes a property m (lOD oy thq 
aj^untage oT lTfftsimiTaf td Ills. 

Tlie ^o disciplqft. apjBro- 

priation^tp De absolute ; and, consequently, 
tha t ircanhb t'be re^ui^djpr'dlspo^igr 
gift or sale; andTfhal' mnentaaoe a^aao^ 
noOESS; IBr 

indeed, one point upon which the disciples 
dlfl’er in opinion ; for, according to Ahoo 
Yoosaf, the appropriation is absolute from 

* Meaning always of a pious or charitabft 
nature. 

That is, has no force in law. 

i That is, it is not iREEVfCABLE. 

t 
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the instant ef its execution; whereas Mo- 
hanuned holds it to become absolute only on 
the delivery of it to a Mootwalee, or pro- 
curator ; * — as will hereafter appear.) Thus 
the term Wakf, in its literal sense, ^mpre-j 
hends all that is mentioned Wth by Haneefa 
and by the two disciples* Now, such being 
the case, no preference can be given to the 
tenets of one party over that of the other, as 
drawn from tne meaning of the term ; this 

E reference, therefore, must be given as drawn 
'om arguments. The arguments of the two 
disciples upon this suldect are twofold : 
First, when Omar was desirous of bestow- 
ing in charity the lands of Simag, the 
prophet said to him, You, must bestow the 
ACTUAL LAND ITSELF, in Order that it may 
not remain liable to be either sold or be- 
stowed^ and that inheritance may not 
hold in it ^—Secondly, there is a nepessity 
for the appropriation being absolute^ in-order 
that the merit of it may result for ever to 
the appropriator ; and this necessity is "to be 
answered onljr by the appropriator relin- 
auis^n^ his ri^ht in what he appropriates, 
apd dedicating it solely to God.’; "which dedi- 
cation, as being agreeable to the law, in the 
same manner as that of a mosque, must 
therefore be made in the same mode.^ The 
arguments of Haneefa concerning it are 
various. First, the prophet has said, “Pro- 
perty cannot, after the decease of the pro- 
prietor, be detained from division among his 
heirs “ (in other words, appropriations are 
not absolute, but inheritable). Shirrahl 
moreover says, “ the prophet determined the 
sale of an appropriation to be lawful,’' — 
which is as much as to say, that “ before 
the promulgation of the law by the holy 
Mohammed (on whom bo the blessing and 
peace of G-od) appropriations were absolute ; 
out our LAW has rendered them otherwise.’' 

— SgJONDL^the appropriator’ s right in the 
artuiler ’ hh pi’dpriated must sdll continue in 
force, for this reason, that it is lawful for' the 
creatures of God to denive an advanUge 
from it, either by tillage^ (if it consist of 
land), or by residence (if it consist of 
dwelling-houses) ; for if no one had any 
right in it, any acts with respect to it would 
be unlawful, in the same manner as with 
respect to a mosque. It is, therefore, evident 
that a right of property in it still continues : 
and it is also evident that this right of pro- 
perty must rest with the appropriator, and 
not with any other person, as he alone is 
entitled to expend the revenue arising from 
it upon the objects of the appropriation, and 
to appoint a procurator over it : but yet, as 
the term Wakf implies giviug in charity, the 
use of it resembles that of a loan. Thirdly, 



^ ♦ Literally, a person endowed with autho- 
rity ; the term iE)rocurator is adopted by the 
translator, as being peculiar to the manage- 
ment of a religious foundation, and as distin- 
guishing this office from that of a common 
agent. « 


the appropriator' s right of property in the 
Wakf should be extinguished, during it 
existence, without its becoming the property 
of some other person, as the LAfV^oes not 
admit the idea oi a thing; during its existence 
going out of the possession of one proprietor 
without falling into the poasessioh. of another 
proprietor. Wakf, therefore, in this par- 
ticular resembles a Sayeeba- (A Sayeeba is 
a female camel, SQt at libe/ty ih pursuance 
of a vow (as where a man ^ays, “ if I return 
home from this journey,”/ or, “recover from 
this disorder a certain feipale camel of mine 
is Sayeeba,”*) which the owner prohibits 
himself from any further use of ; in the same 
manner as a Baheera, or female camel, which, 
after producing ten colts, it was customary, 
in times of ignorance, then to set at liberty, 
rendering i^ unlawful to be used or eaten.) 
Appropriation, in short, resembles the Pa^an 
act of setting a camel at liberty, in mis 
respect, that the thing appropriated does not 
go out of the right of property of the pro- 
prietor : — in other words, if a man constitute 
his quadruped a Sayeeba, still it continues 
his property ; and so also, if a person appro- 
priate his lands or quadruped. It is other- 
wise ill a case of manumission, as that is a 
dereliction of property. It is otherwise also 
in the case of a mosque, as that is dedicated 
purely to God (whence it is unlawful to 
derive any advantage from a mosque), 
whereas, in a case of appropriation, the 
right of the individual still continues in 
force, and that, consequently, is not dedicated 
purely to God. 

Alienation of the article appropriated i$- 
compUred hy a decree of the magistrate^ ^na 
the declaration of the appropriator^ or the 
consignment of it to a procurator . — It is 
reported by Kadooree, from -Haneefa^ that 
the^ appropriator' s right of property is not 
extinguished, except where the magistrate 
so decrees, or where the afipropriator himself 
suspeuds it upon his decease, by declaring 
“ When I die, this house is appropriated to 
such a purpose” (and so forth). Aboo 
Yoosaf alleges that his right of property is 
extinguished upou the instant of his saying 
“I have appropriated "—(arid such also is 
the opinion of Shafei)';" because that is a 
dereliction of property, in the same manner 
as manumission. Mohammed says that it is 
not extinguished until he appoint a procu- 
rator, and deliver it over to him : and 
decrees are passed upon this principle. The 
reason of this is that the right of God cannot 
be established in an appropriated article but 
by implication, in the consignment of it to 


* Literally, running about at liberty. It 
may bp used towards a female slave as a 
formula of manumission. 
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his cfeature (as a transfer to the Almighty, 
who is himself the proprietor of all things, 
although it cannot be effected actually and 
expressly, yet may be so dependantly) ;--it 
therefore becomes subject to the rules of 
divine property dependantly, and conse- 
quently resembles Zakat and alms-gift. 
With ^^ect to what is reported from 
Haneefai^ffat “the appropriator's right of 
property is extinguished by a decree of the 
magistrate/* — our author remarks that this 
is approved doctrine, as such a decree removes 
all oifterence of opinion. With resi)ect, 
however, to what is further reported from 
him, that “ the appropriator’s right of pro- 
pCHy is cxtinguisned in consequence of his 
suspending that upon his ^ decease,** it is 
altogether unfounded, as his right of pro- 
erty cannot be extinguished but by his 
estowing the use of the article for chari- 
table purposes in perpetuity, in which case 
it is the same as a bequest of perpetual 
usufruct: — in this instance^ therefore, his 
right of property becomes extinct?} and the 
appropriation is absolute, 
yj de cree fixes an appro- 

prmf^n : l)ut the eteashm of a referee does 
not fisc it. — It is related, in the Fatavee Razee 
Khan, that judicial decrees are issued on the 
subject of appropriations only in cases where 
a person having appropriated a particular 
article, and delivered it over to a Mootwaloe 
or procurator, is afterwards desirous of 
resuming it ; and the latter disputes the 
resumption, on the plea of the api)ropriation 
being absolute ; and they carry the matter 
before a Kazee, who decrees it to be absolute. 
— Concerning a case where the parties autho- 
rize any third person to decide upon this 
point, and he decides the appropriation to be 
absolute, there is a difference of opinion : it 
is CQrt^n, however, that such a decision is 
not^)inaing upon the parties. 

Case of an ap2)ropriation made upon a 
death-hea.-—l¥ a person make an appropria- 
tion upon' his death-bed, Tehavee reports 
that, according t* Haneefa, it stands in the 
same predicament with a bequest after death, 
— (that is to say, is absolute) : contrary to an 
pipropriation made during health, wnich is 
neld by Haneefa not to be of an absolute 
nature. The true statement, however, is 
that the appropriation in question is not 
absolute, according to Haneefa ; but it is 
absolute, according to the two disciples; 
with this distinction, however, that the 
appropriation here treated of is regarded as 
from the third of the appronriator’s estate, 
whereas an appropriation made during health 
is regarded as from the whole of the appro- 
priator’s property. 

The amrjipriator s right of property, is- 
destroyed; hut mithout a transfer of that 
right to any other person, — Upon an appro- 
priation beCtmrm?* valid (that is, absolute, 
according to the various opinions of out doc- 
tors, as here stated, — according to Haneefa, 
in consequence of the appropriator’s declaip- 
tion, and the magistrate’s subsequent decree 


—and according to Aboo Yoosaf, by bis sim- 
ple deolara.tion,— and according to Moham- 
med, by his declaration and delivery to a 
procurator),— it passes out of the possession of 
the appropriator ; but yet it does not become 
the property of any other person ; because, if 
this were the case, it would follow that it is 
not in a state of detention, but may be sold 
in the same manner as other property ; and 
also, because if the person or persons to 
whom it is assigned were to become the pro- 
prietor of it, it would follow that it could 
not afterwards pass out of his possession in 
consequence of any condition stipulated by 
the former proprietor, — whereas it is not so, 
for if a person were to appropriate a dwell- 
ing-house (for instance) to the poor of a par- 
ticular tribe, and the poverty of any one of 
these wore afterwards removed, the right in 
it passes to the others, which it could not do 
if this person were a proprietor. 

Any undefined part of ^a^ thing may he 
appropriatea.-~liTLVj appropriation of an un- 
defined part or portion of any thing * is 
lawful, According to Aboo Yoosaf. Moham- 
med alleges that an appropriation of this 
nature is unlawful; because as actual pos- 
session is held by him to be an essential 
(by the procurator taking possession of the 
article appropriated), so, in the same man- 
ner that without which possession cannot 
take place is also an essential, namely, 
division; and this can only bo in a thing 
capable of division. (With respect, how- 
ever, to a thing incapable of division, the 
appropriation of an indefinite portion of it 
is held to be legal by Mohammed also, as he 
conceives an analogy between this and a gift, 
or charitable donation.) The ground upon 
which the opinion of Aboo Yoosaf, proceeds 
is, that the separation of an indefinite part 
of any thing is indispensable to the taking 
possession of it; but as the taking possession 
IS not (j^ccording to him) essential in a case 
of appropriation (whence the means of taking 
possession is also unessential), it follows that 
the appropriation of an indefinite part of 
any thing is held by him to be lawful. 
From this rule, however, he excepts a mos- 
que, or burying-ground, the appropriation 
of any undefined portion of which is unlaw- 
ful, although it be of an indivisible nature ; 
because the continuance of a participation 
in any thing is repugnant to its becoming the 
exclusive right of God ; and also, because 
the present discussion supposes the place in 
question to be incapable of division, as being 
narrow and confined, whence it cannot be 
divided but by an alternate application of it 
to different purposes, such as its being ap- 
plied one year to the interment of the deaa, 
and tl^ next year to tillage, or, at one time 
to prayer, and at another time to the keepinjg 
of horses, which would be singularly abomi- 
nable. It is otherwise with regard to the 
appropriation of anything else than a mosque 

* Sqph as the half, or the fourth, of a field, 

house, &c. • 
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or burrag-gronnd ; because the appropria- 
tion of an undehned portion of any other 
matter, where it is of an indivisible nathre, 
is decreed to be lawful by all our doctors, as 
it may be hired (for instance), and the parties 
may divide the rent. 

Cas^ qf app fopri fftm n a/ landt where an 
indej inite portion of it afterwards appears 
fo be {he property of another person^ — If a 
person appropriate land,* and it should 
afterwards appear that an indefinite portion 
of the land (such as the fourth) was the 
property of another person, the appropria- 
tion is void with respect to the remainder 
also, according to Monammed ; because, in 
this instance, the separation into indefinite 
divisions is associated with the appropria- 
tion, which is consequently invalid, in the 
same manner as a gift. It is otherwise 
where a donor resumes a part of his gift; or 
where the heirs of a donor who had made 
the gift upon his death-bed resume two- 
thirds of his gift after his decease : for if a 
person, upon his death-bed, make a gift or 
appropriation of the whole of his property, 
and tne heirs resume two-thirds, still the 

f iit or appropriation are not rendered void, 
eoause, in this instance, the separation into 
indefinite divisions is supervenient, and not 
associated ; that is, at the time of the gift or 
appropriation, the article was not divided 
into undefined portions, but became so after- 
wards. If, however, it should appear that 
another is entitled to a portion of the land, 
of a specific and not an undefined nature, in 
this case the appropriation is not void with 
respect to the remainder, because of no in- 
defanite division existing in this instance : 
and gifts and charitable donations are also 
subject to the same analogy. 

'file objects of ati appropriation must he of 
^ ‘>permitual appropriation is not 

compete, according to Haneela and Moham- 
med, unless the appropriator destine its 
ultimate application to objects ndl liable 
to become extinct ; as where, for instance, a 
man destines its application ultimately to 
the use of the poor (by saying, “ I appro- 
priate this to such a person, and alter nim 
to the poor),” — because these never become 
extinct. Aboo Yoosaf maintains that where 
the appropriator names an object liable to 
termination (as if he were to say, “ I have 
appropriated this to Zeyd), it is valid, and 
after the death of Zeyd it passes, as an 
appropriation, to the poor, although , the 
appropriator had not named them. , The 
argument of Haneefa and Mohammed upon 
this point is that appropiiation requires an 
extinction of right of property, without a 
transfer of it ; and as this, like manumissibn, 
is of a perpetual nature, it follows tjiat if a 


* Arab. Akkar ; meaning any immoveable 
property whatever, whether lands or tene- 
ments. Zimeen is the term in the Persian 
version, and the translator therefore fenders 
it land throfghout 


thing be appropriated to a finite obj^t, the 
appropriation is imperfect ; whence it is that/ 
an appropriation is rendered void by making 
it temporal^, in the same manner as a sale 
is made void by limiting its duration. 

Objection. — This argument of Haneefa, 
that the right of property becomes extinct • 
without a transfer of it,” contr^icts what 
was fornaerly said, that, “ /fccording to 
Haneefa, in appropriation, the right of pro- 
perty is not extinguished.’^ 

Reply. — There are two reports from 
Haneefa upon this subject. One of them 
is that which was before stated. Another 
makes the opinion of Haneefa to agree with 
that of Mohammed. Some also allege,«in 
reply to this objection, that what is here 
advanced from him proceeds from a suppo- 
sition of the magistrate having decreed the 
appropriation to be absolute, under which 
circumstance it passes out of the possession 
of the appropriator according to all our doc- 
tors. 

The ai^^ument of Aboo Yoosaf is that the 
design of the appropriator is to perform an 
act of piety acceptable to Gob ; and this is 
fully answered in either case ; because piety 
on some occasions may consist in the appro- 
priation of an article to a terminable object, 
—and it may at other times consist in the 
appropriation of a thing to an interminable 
object; — the appropriation, therefore, is 
equally valid in both instances. Now some 
say that perpetuity is essential to it. Aboo 
Yoosaf, however, does not consider the men- 
tion of perpetuity as an essential, as the 
terms appropriation or charity do clearly 
argue thus much, according to what was 
before advanced, that ” Appropriation, like 
manumission, signifies an extinction of a 
riglit of property without a tranfer of that 
rij^ht.” According to Mohammed^ oi^ the 
other hand, the mention of perpetuify i^ an 
essential; because appropriation is a chari- 
table donation of the use of a thing, or of 
actual product ; and as those are sometimes 
temporary and sometimee perpetual, the 
general mention of it cannot be understood 
as a perpetuation : it is therefore indispen- 
sable that perpe tuity be expressly mentioned. 

Appropriation^ of mmoveahle, ,^and qf^ 
moveaRe propeviu^’—'^i^^ appropriatfon of 
land is lawful; because several' of the pro- 

het’s'Companions appropriated their lands : 

ut the appropriation of moveable property 
is altogether unlawful, whether purposely, 
or as a dependant. This is the opinion of 
Haneefa. Aboo Yoosaf alleges that if a 
person appropriate lands, together with the 
cattle and slaves attached to them , it is law- 
ful ; and the same of all instruments of hus- 
bandry ; because those are all dependants of 
the soil in the fulfilment of the design ; the 
appropriation of these, therefore, as depen- 
dants of the land, is lawful ; for many things 
are Admissible dependantly, wliich are not so 
positively; thus the sale of wine* (for in- 
sjanoe) W iteelf is unlawful, whereas, along 
with l^d it is lawful, — and in the same man- 
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^er the ^propriation of the beam of a house 
Tl^ unlawful, whereas along with the house 
it is clearly legal. The opinion of Moham- 
med, also, accords with that of Aboo Yoosaf 
in this point, because as he holds the appro- 
priation of moveables to be lawful merely in 
wrtue of the appropriator’s declaration, it 
follows tha^he admits the appropriation of 
them as a ae^endant to be legal a fortiori. 
Mohammed is also of opinion that if a per- 
son appropriate horses, camels, or arms, to 
carry on war against infidels, it is law- 
ful in which opinion (as lawyers report), 
Aboo Yoosaf coincides with him. This pro- 
ceeds upon a favourable construction; for 
analogy would suggest that such an appro- 
priation is unlawful, for the reasons already 
alleged. The reason for a more favourable 
construction, however, is that the prophet 
once said, “ Khali d has appropriated his 
HORSE and armour in the way of God ; and 
Telliha has appropriated his horse in the 
way of Gop.”*— According to Mohammed, 
the appropriation is lawful of all moteables, 
the appropriation of which is commonly 
practised, such as spades, shovels, axes, saws, 
planks, cofiins (and their appendages) stone 
or brazen vessels, and books : but according 
to Aboo Yoosaf it is unlawful; because 
analogy cannpt be abandoned but on the 
express authd^ity of the sacred writings; 
and as horses and armour only are there 
mentioned, the admission must be restricted 
accordingly. Mohammed says that analogy 
may be abandoned on account of utility (as 
in arts or manufactures, for instance) ; and 
utility exists in the articles in question. It 
is, moreover, recorded of Nasseer Ibn Yehec, 
that he appropriated his books, as conceiving 
that to be analogous to the appropriation 
of a Koran (in other words, as the appro- 
priation of a Koran is lawful, so also is the 
apprdprmtion of any other book ) : and this 
is approved, because other books as well as 
Korans are kept for the purpose of reading 
and instruction. Most lawyers have passed 
decrees according «to the opinion of Moham- 
med in this particular. It is written in the 
Fatavee-Kazee-Khan that there is a differ- 
ence of opinion between the Elders concerning 
the appropriation of books. — Fikkea-Aboo- 
al-Seyb, however, holds it to be lawful ; and 
decrees pass accordingly. 

Thejfj^rojpriation of artwleH in which it is 
notmswmary is ^ItTs hoflawful 

to appropriate moyeablcs, the appropriation 
of which is unusual or uncommon, according 
to our doctors. Shafei alleges that the 
appropriation is lawful of everything which 
admits of the use without a destruction of 
the subject, or of everything lawfully sale- 
able, because such articles as admit usufruct 
resemble land, horses, or arms. The argu- 
ment of our doetors is that appropriation 
requires perpetuity, according to what has 
been already stat^ ; and this cannot (ft^ist 

* This is, in waging war against thg 
infidels. 


in moveables, %ince tiiese are not of a lasting 
nature : analogy therefore suggests that the 
appropriation of moveables m general is 
unlawful it is admitted, however, in some 
articles (although contrary to analogy), 
because of«the traditions already recorded, — 
and in other articles (such as axes, saws, 
and so forth), because of utility: but the 
appropriation of furniture, clothes, and 
slaves, is unlawful, as being contrary to the 

S stions of analogy, because they have 
3r tradition nor utility to support the 
legality, and therefore resemble dirms and 
deenars. With respect to what Shafei has 
advanced that “ those articles are analogous 
to lands, horses, and armour,” we reply that 
no analogy can be admitted between them!; 
because land endures perpetually ; and 
horses and armour are instruments of war 
against infidels, which is among the highest 
religious obligations, whence the property of 
piety exists in the appropriation of these 
articles in a much stronger degree than in 
the appropriation of other moveables ;~the 
analogy, tkorefore, is not allowed. 

An appro priation cannot he sold or tram- 
^rred“^PON an appropriation becoming 
valid and absolute, the sale or transfer of the 
thing appropriated is unlawful, according to 
all lawyers : the transfer is unlawful, because 
of a saying of the prophet; “Bestow the 
ACTUAL LAND ITSELF iu charity, in such a 
manner that it shall no longer be saleable 
nor inheritable.” An appropriation, there- 
fore, is incapable of sale or transfer, upon 
becoming valid and absolute. 

But it may he divided off I where it consists 
of an undefined part cf anything, — If, how- 
ever, the appropriation consist of an un- 
defined part of anything, and (in conformity 
with the doctrine of Aboo Yoosaf) become 
absolute, and the partner require it to be 
divided oflp, such division is lawful ; because 
division implies separation and distinction. 
In all things, indeed, except those which are 
computable by weight or measure, exchange 
chiefiy prevails : in appropriation, however, 
a superior regard is had to separation ana 
distinction, in order that the appropriation 
may be valid : the dividing it off, therefore, 
is not to be regarded in the light of a sale or 
transfer, and is consequently legal. 

J F a person appropriate his share in part- 
nership lands, he must divide it off' and 
detach it from those of his partner ; because 
he alone has authority to do this during his 
life, or his executor, after his decease. If, on 
the other hand, a person appropriate the half 
(for instance) of his own land, in this case 
the Kazee is to divide it off, and alienate it 
from ithe appropriatoi^(or the appropriator 
may seU one half (for instance) of hie land to 
any otner person, and then divide off the 
portion appropriated and alienate it from 
that person, and afterwards re-purchase the 
remainder from the purchaser *) : — for the 

* This is merely a device, for the puri>ose 
of obviating legal objections. ® 
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appropriator is not at liberty himself to 
divide off the portion of land which he has 
appropriated, or to separate it from that 
portion which he not appropriated, 
oecause one person is incapable of him^lf 
making a division, and thus giving to him- 
self, since division can take place only 
between two. .... 

In case 

batcin^ma^l^ the approprvawr U lawfalf 
if made to the appropriator it invalu 
dates the ajppropriation, — If, in dividing off 
appropriated land, any balance occurs (as 
where a pebson appropriates his share in 
partnership land, and he and his partner 
accordingly make a division of the land, and 
the share of one of them proves defective, 
and the other makes up the difference by a 
payment in money), it is unlawful, where 
this balance is paid to the appropriator, as 
the sale of an appropriated article is unlaw- 
ful : but if it is the appropriator who pays 
the balance^ it is lawful, and what he gets m 
return is his property ; — if, therefore, he be 
desirous of having it divided off from the 
part he has appropriated, he must refer the 
matter to the Kazee, in order that he maj’’ 
separate the portion appropriated from what 
he [the appropriator] gets in return for the 
balance. 

The maopie of an appropriation must he 
exj^ended in the first instance) upon keeping^ 

m repair , — lx is incumbent that the in- 
come of an appropriation be in the first 
instance expended in the repairs of it,, 
whether the appropriator may have*stipu- 
lated this or not ; because his design was 
that the income should serve as a perpetual 
fund, and as a perpetual income cannot be 
drawn from the article approi)riated unless 
it be preserved in continual repair, that is 
a necessary attendant upon it ; and also, be- 
cause all acquisition must be attended with 
expense — (in other words, he w^p enjoys 
the profit must also bear the loss).— In short, 
upon the person to whom the advantage of a 
thing accrues, must rest the inconveniences 
attending it ; and such being the case, it 
follows tnat the repair of an appropriation 
resembles the subsistence of a slave whose 
service has been bequeathed to any one, for 
the subsistence of such slave rests upon the 
legatee of usufruct. If, therefore, the appro- 
priation be to the poor, and the requisition 
of repairs from them be impossible (because 
of the appropriation itself being their sole 
dependence), the repairs must be afforded 
out of the income arising from it. 

Unless the appropxi(jS^di4i^-^ich^ injpMch 
cateTie is answer abh for the re pairs— I f, how- 
ever, the appropriation be to some particular 
person, in the first instance, and aftej'him to 
the poor, the repairs are in this case due out 
of that person’s- property (but he is at liberty 


* Arab. Tameer : meaning, the rendering 
a place habitable, by cultivation, if it be 
land, or by- rebuilding, &c., if it be houses. 


to furnish the means out of whatever part ^ 
his property he chooses), during his life ; a|fa 
in this case no part of the income is laid out 
in repairs, because the requisition from the 
person wno enioys the benefit is in such 
instance possible, since he is specified and 
known. • 

But in such a depr ee o nly ^ ^ may suffice 
to 'pr^erve {£ tn its. ori^nal^ate. — to 
Tje%trderstood, however, that the repairs are 
to* be made out of the property, only in stich 
a degree as may be requisite to preserve it 
in the state in which it was appropriated-* 
if, also, it fall to ruin [or run waste] it is to 
be restored to the state in which it was 
appropriated, because the income of it was 
ihade over to others, and was to be derived 
from it as in that state, and not as in any 
superior state ; and as such income is the 
right of him to whose use it is appropriated, 
it is not lawful, without his permission, to 
expend it in repairs a degree beyond the 
original state of the appropriation. {Some 
are also of opinion that the same rule obtains 
where the appropriation is to the poor at 
large, and not to any particular individual, 
— that is to say, the income is not to be ex- 
pended in repairs beyond the original state 
of the appropriation. Others allege that this 
is lawful. The former, however, is the better 
opinion ; because the income arising from an 
appropriation is expended in the repairs of 
it only frqni the necessity of preserving it as 
it was originally, and there is no necessity 
Tor repairs beyond what may suffice for this 
.puimose. 

Thc_rcpair&^pf. a house are meumhent 
Upon the individual occupant pro tempore . — 
Ip a person appropriate a house, with this 
condition, that his son or any other person 
shall reside therein during life, the repairs 
are incumbent upon him who has the right 
to inhabit it, because he who efhoys the 
profit must also bear the loss (as has been 
already stated), and the case consequently 
resembles the subsistence of a slave whose 
service has been bequeatihed to any person 
by his master. 

(feif.. he neglect this^ the magistrate must 
let the housCj and fui'nish the repairs out of 
the rent,— I f t therefore, the person in ques- 
^on refuse or neglect to repair the house, or 
be incapable of so doing, from' poverty, the 
magistrate must in this case let it, ana pro- 
vide for the repairs out of the rent ; and 
must return it to him upon the repairs being 
completed ; because by this means attention 
is paid to the rights both of the appropriator 
and of the person to whose use it is appro- 
priated, since, if it were not duly repaired, 
the tenement would be lost, and the rights 
of both would be consequently destroyed; 
the repair must therefore be provided out of 
the rent, in order that the rights of the parties 
may be secured. 

i^the occupmL is not UaUe to corn- 
puts ^. — iTis to bo observed, however, ^ai 
^Kefe^fhe person to whom the article is ap- 
propriated refuses to make the repairs, he is 
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not to ’be oompelled, because tbe repairs 
^uld be at his loss, his case being the same 
ay that of the proprietor of the seed, in a 
contract of cultivation, who, if he refuse to 
cultivate the land, is not liable to any com- 
pulsion, as the cultivation cannot be effected 
without the loss of his property, namely, the 
seed. ^ . 

OBJECTION.^-Upon the occupant refusing 
to make the repairs, it would appear that 
the magistrate should not return the house 
to him after the repairs are completed ; be- 
cause, as he thus assented to the destruction 
of his right, any attention to that is unneces- 
sa^. 

Reply. — The refusal of the occupant to 
repair the house does not argue his assent to 
the destruction of his right, as there is ‘a 
doubt with respect to the motive of his 
refusal, since it is possible, that he has 
refused merely on account of the expense 
to his property ; his right, therefore, is not 
destroyed because of the doubt. 

Aim none canletJhfiJiQU^hut tM magis- 
proper to observe that it is not 
T^ful for the occupant to let the house, 
since he is not the proprietor. The magis- 
trate, on the contrary, possesses a general 
power, as being the agent of the community^ 

Decayed materials are^^ tQ.he .mad 

Such buildings or materials of an 
appropriation as become damaged or useless, 
must be employed by the magistrate in the 
repairs of it, where necessary ; and if these 
be not immediately necessary, he must keep 
the articles in question until such time as 
occasion offers, when he must employ them 
in making the necessary repairs ; as repairs 
are required from time to time, in order that 
the appropriation may be continually pre- 
served, and the design of the appropriator 
answered. If the materials of the decayed 
plac^ bf damaged so much as to render it 
impracticable to employ them in the repairs 
(by the timbers being broken, for instance), 
it is incumbent on the magistrate to sell 
them, and expend the price in such repairs : 
but it is net lawful for nim to give them to 
the occupants, because the timbers, and so 
forth, are constituent parts of the actual 
appropriation, in which no person has any 
rignt,— their right being merely to the use, 
and not to the thing itself. 

Qise of (^VV^'o:priatmi^ith_a^ reser^^^^^^ 
the use to the appropriator' 'durmg. WG^\^ 
a person appropriate a house (for instance), 
with a reserve of the income to his own use 
during life, and after his death to go to the 
poor, this is lawful, according to Aboo Yoosaf. 
Our author remarks that this is deemed lawful 
by Aboo Yoosaf ; but that, judging from the 
opinion of Mohammed, it is unlawful ; — and 
such is the opinion of Hillal Kazee and Shafei 
respecting it. Some allege that the difference 
between Aboo Yoosaf and Mohammed upon 
this point is occasioned by their differeifte of 
opinion concerning the necessity of consign- 
ment ; for, according to Monammed, tj^e 
consignment of the appropriation to the 
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Mootwalee, or|)roourator, is an essential, and 
consequently it is unlawful for the appro- 
priator to reserve the income to Mmself: 
according to Aboo Yoosaf, on the contrary, 
tMs is lawful, as he does not hold the con- 
signment to a procurator to be an essential. 
Others, again, allege that their difference 
upon this point is not occasioned by their 
difference upon any other point, but is merely 
an original difference of opinion with respect 
to the present case itself. This difference of 
opinion between the disciples subsists in every 
case, that is, whether the appropriator reserve 
the whole or a part only of the income to him- 
self during life, and after his death to go to 
the poor. If, also, the appropriator reserve 
the whole or part of the income from his 
appropriation to the use of his Am-Walids, 
or his Modabbirs, during their lives, and after 
their deaths destine it to the poor, some say 
that this is lawful according to all our 
doctor. Others, however, maintain that, in 
this instance also, the above difference of 
opinion obtains: and this is approved, because 
his reserving the income to their use for their 
lives is equivalent to his reserving it to his 
own use. The argument in favour of Mo- 
hammed's opinion is that appropriation is a 
gratuitous act, effected in the transfer of a 
property to God, by delivering over the thing 
appropriated to a Mootwalee or procurator 
(tor 'a transfer to the Almighty, who is him- 
self the proprietor of all things, although it 
cannot be effected actually and expressly, 

I yet maybe so dependently) ; and the reserving 
I of the whole or j)art of the income arising 
I from it to his own use is repugnant to this, 

I because, the delivery cannot bo made to 
himself. — The case, therefore, resembles the 
reserve of an alms- gift,— and also tlio reserve 
of a part of a mosque in other words, if ^ 
person were to assign certain property to the 
poor, stipulating at the same time, that his 
right in part of it should continue, the alms 
under sffch a condition are unlawful ; — or, if 
the founder of a mosque stipulate that hi» 
right in a part of the mosque shall continue, 
this opposes the legality of the whole founda- 
tion : — and so also in the case in question. 
The arguments of Aboo Yoosaf upon this 
point are threefold. Fiest, the prophet was 
accustomed himself to consume the revenue 
arising from what he had appropriated, blow 
the use would not at any rate be lawful, 
unless the appropriator haa previously stipu- 
lated it for himself at the time of appro- 
priation : the prophet consuming the revenue, 
therefore, argues that it is lawful for an 
appropriator to reserve that to his own use. 
Secondly, appropriation implies the owner 
of a property destroying his right in that 
property by a transfer of it to God, under 
some pfous intention (as was formerly stated) ; 
and such being the case, where an appro- 
priator reserves a part or the whole of the 
revenue arising from what he Appropriates 
to his own use, it follows that, in so doing, 
he reserves to himself a thing which is the 
properfy of God (not that he reseiYes to him . 
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self wHatis his own), and a person’s reserving its validity cannot afterwards be restored by 
to himself a thing which is the property of the condition ceasing to operate. Jf 

God is 1^'^ul ; thus, if a man Wild a cara- Or. with a reserve of authorit y!. — If ^ 
yansera, or construct a reservoir, or give pefSSn appropriate land, witETar^erve of 
ground for a burial-place, reserving to him- his authority over it, it is lawful, according 
self the right of resiaing in the caravansera, to Aboo Yoosaf. — Our author remarks that 
or of drinking water out of the reservoir, or Kadooree has expressly declared this. Suck 
of interment in the burial-place, it is lawful; also is the doctrine of Hillali^und it is, 

and so likewise in the case in question.— indeed, the generally received opinion. Hil- 
Thiedly, the design, in appropriation, is the lal particularly mentions it in treating of 
performance of an act of piety : and piety appropriations. Some doctors allege, that 
18 consistent with the circumstance of a per- if the appropriator particularly stipulate a 
son reserving the revenue to his own use, as reservation of authority over the lands, this 
the prophet has said, “A man giving a sub- authority remains to him accordingly; but 
sistence to HIMSELF is giving ALMS.” ♦ not unless it be particularly stipulated by 

Or, with a reserve of a liberty to change him. Our modern doctors, however, consider 
the appropriator reserve to it -as very doubtful whether this be an opinion 
Eimselt a right of changing the lands he of Mohammed, because it is a tenet of his 
appropriates for any other lands, at plea- that delivery into the hands of a procurator 
sure, it is lawful, according to Aboo Yoosaf. is essential to the validity of an appropria- 
Mohammed maintains that the appropria- tion ; and where such delivery takes place, 
tion itself is valid, but that the condition the appropriator can no longer possess any 
reserved is void ; because the condition does authority over it. According to the tenets 
not prevent an extinction of right of pro- of AboAr Yoosaf, on the other hand, the 
perty ; and the appropriation is consequently delivery to a procurator is not an essential, 
complete, because of the extinction of this and consequently the authority remains 
right; but the condition, as being invalid, with the appropriator, although he should 
is void, in the same manner as the reserve not have so stipulated. What was men- 
of a right of change, in the foundation of a tioned above, concerning the opinion of 
mosque, is void. Mohammed, that “ where the delivery to 

Or, mth a reserve of a right of option,— a procurator takes place, the appropriator 
If the appropriator reserve to himself a right chn no longer retain any authority over the 
of option with respect to his appropriation, appropriation.” applies to a case where the 
for three days, by saying (for instance) “ I appropriator had not stipulated any reser- 
appropriate this house to such and such pur- vation of authority to himself at the first ; — 
poses, with this condition, that I shall have for if he had stipulated this at the time of 
a right of option for three days;” accord- making the appropriation, his authority is 
ing to Aboo Yoosaf, both the appropriation not rendered void by delivery to a procu- 
and the condition are lawful. According to rator ; because as his authority continues 
Mohammed, onthe contrary, the appropriation where he stipulates a right of authority in 
is null. Their difference of opinion upon this behalf of another, it follows that, where he 
point originates in the difierence of their doc- stipulates it in behalf of himself, it continues 
trine respecting a reserve of the revenue of an a fortiori.— The arguments in sujfbofit of 
appropriation to the use of the appropriator : the opinion of Aboo Yoosaf (which is 
for as, according to Aboo Yoosaf, an appro- the most generally received doctrine), are 

S riator may lawfully reserve to his own use, twofold. Fikst, the procurator enjoys his 
uring life, the revenue arising from what authority, only on behaliS of the appro- 
he appropriates, it follows that he deeiris it priator, in consequence of his reservation ; 
lawful that the appropriator reserve a right and it is impossible that the appropriator him- 
of option for three days, for the purpose self should not be possessed of any authority, 
of consideration. Mohammed, on the other at the same time tnat another person enjoys 
hand, holds that the possession of a Moot- an authority held on his behalf.— Secondly, 
walee, or procurator, is an essential, and as the appropriator stands in a nearer relation 
a reserve of option prevents possession from to what he appropriates than any other 
being completely taken, it foUows that, person, and it is consequently proper that 
according to him, the appropriation is void, he possess an authority over it ; in the same 
An appropriation, moreover, is not complete manner as where a person builds a mosque, 
without tne will of the appropriator ; and in which case the business of repairing it, as- 
as, where he makes a reserve of option, this well as the appointment of all the officers, 
cannot be ascertained, it foUows that the &c., appertains solely to him ; or as where a 
appropriation is void ; and being once void, person emancipates a slave, in which case 

— — the Willa appertains solely to him, as he 

* As where (for instance) a man appro- stands in a nearer relation to the the slave 

S riates the whole of his property, thus re- than any other person. 

ucing himself to poverty ; in which case the Ip, however, the appropriator who makes 
charity is as efiectual with respect to him this Condition* (namely, a reservation of 
f where he necessarilwreserves a sufficiency authority to himself), be a person of infa- 
from the product for his own sustenapoe) as m^us character and unworthy of confidence, 
with respeci^to any other pauper. the magistrate may take the appropriation 
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out of Jiis hands, from a reg^ard to the 
interest of the poor ; in the same manner as 
in^ is at liberty to suspend the powers of an 
executor, where he happens to be a person of 
bad character, from a regard to the interest 
of the orphans. If, also, an appropriator 
constitute another the Mootwalee or pro- 
curator, declaring that *‘the sovereign or 
magistrate'll]^!! not take the appropnation 
•ut of his charge," yet these are at liberty 
to take it from him, where he happens to be a 
erson of bad character ; — because, as such a 
eclaration is repugnant to the precepts of 
the Lxw, it is consequently void. 

Section, 

A mosque is 

otheYwise than by the performance of public, 
worship in it^ — If a person build a mosque, 
his right of property in it is not extinguished 
so long as he does not separate it from the 
rest of his property, or give general admis- 
sion to people to come and worship in it : but 
as soon as the people in general, or^ single 
person, say their prayers in it, his right of 
property is extinguished, according to Ha- 
neefa. The utter separation of it from the 
rest of the appropriator’ s property is indis- 
pensable, for this reason, that the mosque 
cannot become dedicated solely to God until 
that bfe effected: and the performance of 
prayer in it is a conditionj because, as a 
consignment (according to Hameefa and Mo- 
hamad) is indispensable, it follows that 
consignment is requisite in this way, since 
consignment must be carried into execution 
in watever way may be proper to the 
nature of the appropriation, and the mode 
of consignment proper to a mosque is public 
worship ; or, the performance of prayer is a 
condition, because as it cannot be conceived 
that God himself should take possession of 
a moSq»e, it follows that that which is the 
design must stand as a substitute - for the 
taking possession of it. It is proper in this 
lace to observe that if a single person say 
is prayers in tjje mosque it suffices (ac- 
cording to one report from Haneefa and 
Mohammed) ; because, as it is impossible that 
all men should perform their prayers in it, 
the circumstance of a single individual 
performing his prayers is the condi- 
tion. It is also reported, from Haneefa and 
Mohammed, that tne performance of prayer 
by a whole congregation is a necessary con- 
dition, because a mosque is founded with a 
view to public worship. Aboo Yoosaf main- 
tains that the founder’s right of property is 
destroyed immediately upon his saying, “ I 
constitute this a mosque ! ’’ — because he does 
not hold consignment to be a condition, since 
according to him, appropriation signifies a 
relinquishment of right on the part of the 
individual; the thing appropriated, there- 
fore, appertains solely to God merely in 
consequence of the right of the individual 
ceasing, — as was before demonstrated. 

Qases of a mosque a s connecte d with 
dj^lling-^ Q£&^ — If a person erect a buiiaidfe 
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of two stori«e, making the under story a 
mosque, and the upper story a dwelling, or 
vice vers^L, — with the door of the mosque 
towards the public road, and detach the 
mosque from his own property [in the man- 
ner before described], he is nevertheless at 
liberty to sell it;— or, if he die, the mosque 
is an inheritance ; — as the mosque does not, 
in tliis instance, appertain solely to God, 
because of the individual’s right in it still 
subsisting. This, however, is only where 
the dwelling has not been constructed 
merely for the purposes of the mosque: for 
if it have been constructed for the purposes 
of the mosque (as in the great mosque at 
Jerusalem), the appropriation is absolute. 
Hasan reports, from Haneefa, that if the 
lower story be a naosque, and the upper story 
a dwelling, the former continues for ever a 
mosque; because a mosqu e is one of those 
are designer to contiutie " in. 
perpetuity, and an under story answers this 
purpose better than an upper story. The 
reverse of this is reported from Mohammed, 
because i;pverence is indispensably due to a 
mosque, and where an upper story is con- 
structed over a mosque, for the purpose 
either of dwelling in or of letting out to 
hire, this reverence cannot be observed. It 
is recorded, also, that when Aboo Yoosaf 
went to Bagdad and beheld the narrow and 
crowded condition of the place, he held the 
appropriation to be lawful and absolute in 
either* case, — that is, whether the mosque be 
in the lower story and the dwelling in the 
upper, or vice versa : — but this he admitted 
out of necessity. The same is recorded of 
Mohammed, when he went to Kai,* and for 
the same reason. 

If a person convert the centre hall of his 
house into a mosque, giving general admis- 
sion into it, still it does not stand as a mosque, 
but remains saleable and inheritable ; be- 
cause a mosque is a p lace in which ^pqj^ejir 
sjm pps«eaa.efi buy right oi oh^ucilonj and 
werever a man has such a right with respect 
to the surrounding parts, the same must 
necessarily affect the place inclosed in them. 
This place, therefore, cannot be a mosque; 
besides, it is necessarily a thoroughfare for 
the family, and consequently does not ap- 
pertain solely to God. It is reported from 
Mohammed that the centre hall of a house, 
thus constituted a mosque, cannot after- 
wards be given away, sold, or inherited. 
He consequently considers it to stand as a 
mosque ; and Aboo Yoosaf is of the same 
opinion, because, as the person in question 
was desirous that this place should become « 
a mosque, and as it cannot become so with- 
out a road, or entrance into it, the toad is 
included without Specification, in the same 
mannsi’ as in a case of hire. 

Qx^und appropriated to building a mosque 
cannot he sold or inKerUed'“-^^^^ 
apptbpriate ground for the purpose of erect- 


APPROPBIATIOUS. 


Thd capital of Irak (the ancient Chaldea). 



240 


ing a mofiqne, he cannot afterwards resume 
or Bell it, neither can it be i:i^erited, becaime 
tjiis ground is altogether alienated from the 
right of the individual, and appertains solely 
to God. The reason of this is that all things 
whatever are originally the property of the 
Almighty. When, therefore, the individual 
relinquishes his right in the ground, it 
reverts to its original state, and his power 
over it terminates, in the same manner as a 
master’s power over a slave terminates in 
consequence of manumission, and cannot be 
resumed. 

A mosque cannot^ in any instance^ revert 
into tJie property of the founder. — If the 
place in which a mosque is situated should 
become deserted or uninhabited, insomuch 
that there is no farther use for the mosque, 
no person coming to worship therein, still it 
continues to stand as a mosque (according 
to Aboo Yoosaf), and docs not revert to the 
founder ; because, as he had put it out of 
his own possession, it cannot again become 
his property. Mohammed alleges that the 
mosque again becomes the property of the 
founder, or of his heirs, in case of his de- 
cease ; because he had erected it for the pur- 
pose of public worship ; and as that has 
ceased, the mosque is in tlie same predica- 
ment with the materials for building a 
inosque. In other words, if there be no 
farther occasion for materials (such as bricks 
and so forth) designed for the erection of a 
mosque, they revert to the founder, and so 
also in the case in question. This, however, 
is a conclusion which docs not accord with 
the doctrine of Aboo YooFaf, for he holds 
that where there is no farther occasion for 
those materials in the construction of this 
mosque, they must be carried to another. 

Cases of appropriations made to the nse 
of the commnnity at large.— I f a person 
construct a reservoir for public use, or a 
caravansera for travellers, or erect a house 
upon the infidel frontiers for t^* atcommo- 
dation of the Mussulman warriors in their 
excursions (which is termed a Itibat), or 
dedicate ground as a burying-placc, his 
right of property therein is not extinguished 
until the magistrate issue a decree to that 
effect ; because no termination of the pro- 
prietor’s right takes place in this instance, 
insomuch that he may still lawfully con- 
tinue to use those things (by residing in the 
house or Ribat, or drinking water out of the 
reservoir, or interring in the burial-place). 
It is therefore reouisite either that the 
magistrate issue a aecree, in order to com- 
plete the alienation, or that the founder him- 
self refer the appropriation to his decease, in 
order that it may stand as a bequest, and 
become absolute upon thaj; event, in the 
same manner as in the case of an Appro- 
priation made to the use of the poor, it is 
otherwise in the case of a mosque, because 
in that instance no right of usufruct remains 
to the founder, as tne mosque appertains 
solely to God independent of any magis- 
terial decrer. All that is here advaheea is 
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according to Haneefa. Aboo Yoo«af is of 
opinion that the person’s right of propertvy 
ceases on the instant of his saying, “ I ha)i^ 
made this for such and such purposes” (of 
residence, interment, or so forth), because 
with him it is a rule that appropriation is 
absolute, and that consignment is not a con- 
dition of it. Mohammed maintains that al 
soon as people drink water outijo^he reser- 
voir, or enter the caravansera, or warriors 
take up their residence in the fcbat, or in- 
terment takes place in the burying-ground, 
the proprietor’s right is extinguished ; be- 
cause consignment (which he holds to be 
a condition) is established by such acts, as 
the consignment of any thing must be made 
in the mode proper to that thing, it is 
sufficient also (according to him) if these 
acts be performed by, or with respect to, 
only a single individual ; because as the 
whole community cannot enpge in those 
acts, regard must necessarily be had to 
them as performed in any single instance. 
Wells ara fountains are also subject to the . 
same rule. < r ^ ‘ 

They may he consigned to a procurator . — 
lF,‘'in the cases last recited, the founder con- 
sign the article to a Mootwalec or procurator, 
such consignment is^‘’appnveff,'Tecau 8 ^^ 
procurator is in the character of a deputy, 
and the act of the deputy is the act of the 
principal. With respect to a mosque, indeed, 
some allege that the delivery of it to a pro- 
curator is not a complete consignment, be- 
cause there is no business for a procurator 
in a mosque. Others again say that con- 
signment 18 established, as it is necessary, in 
a mosque, that there be some person to keep 
it in order, and lock up the doors ; the con- 
signment of a mosque, therefore, to a pro- 
curator is approved. Some also assert tfiat <, 
a burying-ground is considered in the same 
light as a mosque in this particular, because 
the procurator of a burying-ground is an.,* 
office not in use. Others, again, maintain 
that it resembles a reservoir, or caravansera ; 
if, therefore, it be delivered to a procurator, 
consignment is established ; because such an 
appointment is valid, although it be con- 
trary to general usage. 

Appropriations may he consigned to the 
prince or cJtief .magistrate. — If a man, hav- 
ing a house in Mecca, appropriate it to the 
accommodation of pilgrims, or if a person, 
haying a house in any other place, appro-^ 
priate it to the accommodation of the poor, 
or mendicants, or, having a house upon the 
frontiers, dedicate it to the accommodation 
of the Mussulman warriors and their cattle, 
or dedicate the revenue from his lands to the 
support of the warriors in the way of God,* 
and make over or consign those houses or 
lands to the prince (who is empowered to 
act in those particulars) such consignment 
is lawful. If, therefore, the person in ques- 
^ 

* That is, engaged in war against the 
intddels. 
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tion lie afterwards desirous of revoking h s 
appropriation, he cannot lawfully do so, for 
Kike reasons before alleged. The revenue 
arising from the lands, however, is lawful 
to the poor only, and not to the rich ; but 
the use of any of the other articks (such 
as residing in the caravansera, or drinking 
* water from the well, fountain, or reservoir; 
are lawmlAo rich and poor alike. The rea- 
sons of this distinction are twofold. ^ Fiest, 
people in general, in the appropriation of a 
revenue, intend only the relief of the needy, 
whereas, in that of the other articles, the 
accommodation of rich and poor is equally 
intended. fcjECOKDLY, the articles of drink 
afid lodging are requisite equally to the 
rich and to the poor; but in the article of 
pecuniary assistance, the rich are not neces- 
sitous, on account of their wealth, whereas 
the poor are necessitous. 
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OF SALE. 

Definition of the terms used in sale . — 
Beeya, or sale, in the language of the law, 
signifies an exebango of property for pro- 
perty with the mutual consent of the parties. 
Shirra signifies purchase. The seller is termed 
Bayee : the purchaser Mooshterree : the 
thing sold Moobea: and the price Simmin. 

Chap. I. — Introductory. 

Chap. II.— Of Optional Conditions. 

Chap. III. — Of Option of Inspection. 

Chap. IV. — Of Option of Defect. 

Chap. V.“Of invalid, null, and 
abominable sales. 

• •Chap. VI. — Of Akala, or the dissolu- 
tion of Sales. 

Chap.^ VII.— Of Sales of Profit and of 
Friendship. 

Chap. V^ll. — Of Pibba, or Usury. 

Chap. IX. — Of Eights and Appen- 
dages. 

Chap. X. — Of Claims of Eight. 

Chap. XI. — Of Sillim Sales. 

Sale is contracted by declaration and 
acceptance . — Sale is completed by declara- 
tion and acceptance, llie speech of the first 
speaker, of the contracting parties, being 
termed the declaration, ana that of the last 
speaker ^ the acceptance. Thus, if Zeid 
should first say to Omar, “I have sold to 
you particular article belonging to me for 
ten dirms,” and Omar should then say, “ I 
have bought that article belonging^ to you 
for the said price,’' the speech of Zeid is in 
that case termed the declaration, and that of 
Omar the acceptance. If, on the contrary, 
Omar should nrst say to Zeid, **fL have 
purchased a particular article belonging to 
you for ten dirms,'’ and Zeid should men 
say, “I have sold the same to you for* the 


m 

said pnce,t* the speech of Omar is in this 
ease termed the deolaratiop, and that of Zeid 
the acceptance. 

Expressed either in the preterite or the 
present. — It is a necessary condition that 
the declaration and acceptance bo expressed 
in the present or preterite tense indicative ; 
for if either be expressed in the imperative 
or future the contract is incomplete. Thus, 
if the seller should say to the purchaser, “Buy 
this article belonging to me for ten dirms,^’ 
and the purchaser reply, “ I have bought the 
said article for ten dirms,'' — or, if the seller 
should say,“ I have sold this article to you for 
ten dirms,” and the purchaser reply, “I wEl 
purchase the said article for ten dirms," — 
in neither case would the sale be binding. 

Or by any expressions calculated to convey 
the somemeajiing. — It is to be observed that 
in the same manner as a sale is established 
by the words “ I have bought," or “ I have 
sold;" so also is it established by any other 
words expressive of the same meaning ; — 
as if either of the parlies, for instance, 
should, say, “I am contented with this 
price,’' or ‘‘ I have ffiven you this article 
for a certain price; or “take this article 
for a certain price;" because, in sale, 
regard is had to the spirit of the contract, 
and th(^ particular use of the words bought 
and sold is not required j whence it is that 
sale may be contracted simply by a Taata or 
mutual surrender, where the seller gives 
the article sold to the purchaser, and the 
purchaser in return gives the price to the 
seller, without the interposition of speech, 
fcjome have alleged that this mode of sale by 
a mutual surrender is valid with relation to 
things of small value; but not otherwise. 
It is, however, certain that sale by a mutual 
surrender is valid in every case, as it estab- 
lishes the mutual consent of the parties. 

Objection. — It would appear that the 
sale, as recited above, to be rendered com- 
plete <by the words “Take this,’’ &c., is not 
valid, as it was before declared to be a neces- 
sary condition that both declaration and ac- 
ceptance should be expressed in the present or 
preterite tense indicative, and neither of 
them in the imperative. 

Eeply. — In this case the words “ Take,” 
Ac., are not of themselves declaration, but 
merely indicate the existence of a declara- 
tion in the preterite tense ; — as if the seller 
had first said, “I have sold this thing,” and 
wore then to add, “ Take this," Ac., for the 
command is consequent to the declaration. 

The acceptanee may be deferred until the 
breaking up of the meeting ; whether the 
declaration be made personally , — If, either 
•of the parties make a declaration, it is in 
the power of the other to withhold hia 
acc<fbtance or refusal until the breaking un 
of the meeting ; and this power is termed 
the option of acceptance.* The reason of 
this is that if such a power did not rest ift • 


• * Arab. Ehiar-al-K»bool. 
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one of the parties, it must necessarily follow the p^ies ; and that the tradition quoted by 
that the sede wonld take effect without his Shafei alludes to the option of acceptance, as 
consent. It is to be observed, in this already explained. 4 

mstance, that as the declaration is not of Where the article and the price are both 
itself efficient to complete the contract, the produced, the sale is complete, without any 
person making the declaration is at liberty specification of quanUty or amount.— I e, at 
to recede from it. of concluding a contract of sale, 

Or by letter, or message.— 1 e either the either the merchandise, or the pricev^or both, 
buyer or seller should send a letter or a be present and alluded to in it (aspifthe seller 
message to the other, that other has the should say, “ I have sold this wheat to vou for 
power of suspending his acceptance or re- these dirms," or the purchaser, “ With these 
fusal until he leave the place or meeting dirms now present I have purchased such an 
where he received such message or letter. article belonging to you’’), in this case the 
An offer made by the jiurchaser cannot he sale is valid, although neither the quanity of 
restricted by the seller, to any particular wheat (such as “so many loads,” for in- 
part of the goods. — If the purchaser make a stance), nor the amount of the money (su^h 
declaration of his purchase of merchandise as “ so many dirms”), be mentioned ; for the 
at a particular price, the seller is not in that reference made to them is sufficient to ascer- 
case entitled to construe his acceptance as tain the subjects of the contract, and does not 
limited to a part of the merchandise only at leave room for any dispute, 
a rate proportionate to the declaration for But a mention of money , without a sped- 
the whole; — and, in the same manner, if ficat ion of the sum {unless it he produced tipon 
a seller should make a similar declaration, the spot), is not valid.— \ f, at the time of con- 
the purchaser is not at liberty to construe eluding th'; contract, the dirms or deenarsbc 
his purchase after that manner ; — ))ecause not present, so as to admit of being referred 
this is a deviation from the terms proffered ; to ; in this case the general mention of 
and also because the declarer has not ex- them, without a specification of the numbers 
pressed his assent thereto. ^ or of the quality, is not valid ; because the 

Unless he oppose a particular rate or price delivery of them on the part of the purchaser 
to particular parts or portions . — If, however, is requisite; and as the general mention of 
the person who makes the declaration them would occasion a contention between 
should specify a particular rate, opposed the purchaser and seller (the one wishing to 
to particular parts of the merchandise, the give a few and of a bad quality, the other 
acceptance may be limited. Thus if a person insisting on a greater number and abetter 
should say, “I will sell this heap of grain for quality), the delivery would therefore be- 
ten dirms,” the purchaser, if he declare his come impracticable. (It is here proper to 
acceptance, is not in tliat case at liberty to observe, that every species of uncertainty 
limit his purchase to half tlio grain for live which may prove an occasion of contention 
dirms ; whereas, if the seller should say, “I is invalid, in a contract of sale.) 
will sell this grain at tlierato of one man for A sale maybe entered into, cither for ready 
a dirm,” the purchaser, after declaring his money,^ or with speeification of a promised 
acceptance, may limit his purchase to what time of payment . — A sale is valid either for 
quantity he pleases. ready money or for a future payment, pro- 

If the acceptance he not expressed in due vided the period bo fixed ; because of the 
time, the declaration is null . — If ciblier a wordsof the Koran, “absolute sale is law- 
seller or purchaser make a declaration, and ful;” and also, because there is a tradition 
one of the parties quit the place before any of the prophet having purchased a garment 
acceptance be expressed, the declaration so from a Jew, and promising to pay the price 
made is void. at a fixed future period, pledging his coat of 

JDeclaratio)t ajid accrpfunce, absolutely ex- mail for the performance of it. It is indis- 
pressed, render the sale binding. — When the pensably requisite, however, that the period 
declaration and acceptance arc absolutely of payment be fixed, as an uncertainty in 
expressed, without any stipulations, the sale this respect might occasion a contention, and 
becomes binding, ^ and neither party has the he preventive of its execution, since the seller 
power of retracting unless in a case of a would natui’allv demand the payment of the 
defect in tlie goods, or their not having been price soon, and the buyer would desire to 
inspected. According to Shafei, each of tlie defer it. 

parties possesses the option of the meeting * The price must he stipulated at some known 
(that is, they are each at liberty to retract and determinate rate. — A sale, stipulating a 
until the meeting break up and a separation payment of dirms in an absolute manner (as 
take place), — because of a saying recorded of if a person should say, “ I have sold this for 
the prophet, “ The buyer and seller has each ten dirms”), is valid ; provided, however, that 
an option until they separate.” Our debtors all the different species of dirms be of the 
argue that the dissolution of the contract, same value : and in that case the purchaser 
after being confirmed hy declaration and ac- is entitled to pay the price in any of the 
oeptance, is an injury to the right of one of speciesihe pleases. — If the different species of 

dirms he of different value, the sale then rests 

^ upon that which is most generally in use. If, 
. ^ Aiah. Khiar-al-Majlis. *■ ' however, the different species be of different 
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values, and it be impossible to ascertain the 
one of most comnion use, the absolute expres- 
'^ion of dirms in this case renders the sale 
void, because the price being thereby ren- 
dered uncertain, a contention must necessarily 
ensue : still, however, if the parties choose to 
remove tlie cause of contention by voluntarily 
tixing t^ rate, the sale is valid. 

Grdi^^rw !/ sold for other gram of a 

different species. — lx is lawful to sell wheat, 
or otljcr kinds of grain, cither by means of 
measures of capacity, or by conjecture/ 
rovided it be in exchange for a dilierent 
ind ol‘ grain ; because the prophet has said, 
“ Sell anv thin" that is in exchange for a 
different 'kind, in whatsoever manner you 
please and without regard to the quality 
and also, bi'cause the uncertainty in this 
case proves no bar to its delivery. It is not 
lawful, liowever, to sell grain in exchange 
for the same kind by conjecture, because this 
is of an usurious nature. 

Goods mag ho sold hy a iceight or measure- 
ment lehich is not of any partieula^standard. 
— It is lawful, in sale, to use the measure of 
a particular vessel, of \yhich the exact capa- 
city may not he ascertained, — or the weight 
of a particular stoiic, the exact weight of 
wliieh is not ascertained, — because the un- 
certainty ill this case cannot he productive 
of conti*ntioii, since either of these instru- 
ments of ('stiination may be used and tlu; 
delivery take' plae.e immediately after; and 
it is not ])rol)able that the vessel or stone 
should l)C lost or destroyed in the interval 
between tlie in''asurement and the delivery, 
the only ease in which a contention could 
arise. 

IUxeept in a case of SHUni sale. — A MEA- 
siiiiEjnxxT of this kind, however, is not 
allowed in Sillim sales (that is, where the 
price is advanced, and the merchandise de- 
livered afterwards), b(M!ause in such case 
there is a probability of the vessel or stone 
being lost or destroyed during the long 
interval that takes place between the con- 
clusion of the ^ntract and the delivery of 
the goods ; in which case, as the xiarties had 
no other criterion (during the existence of the 
stone or vessel) than their eyesight to judge 
from, a contention miaht afterwards arisf* as 
to the size or weight of the stone or vessel. 

A sale fixing a particular price to each 
2 )articnlar part or portion of goods., in the 
gross, extends only to o}ie such imrt. — Je a 
person sell a heap of grain, by declaring, “ 1 
have sold this heap at the rate of one dirm 
for every Kafeez,”t in this case (according 
to Haneefa) the sale takes place in one 
Kafecz only ; nor can it extend beyond tluit 
quantity, unless the seller should explain, 
in the same meeting, the sum of the Kafeez’s. 
The two disciples are of opinion that the 
sale of the whole is valid in both cases. 


* Meaning, by Estimate, 
t A measure containing about sixty-Jour 
pounds weight. 
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The reasoning of Haneefa is that it is im- 
practicable to extend the sale to the whole of 
the heap, because both the goods to be de- 
livered and the price to be received are in 
this case nneertmu : it must therefore be 
construed as existing in one Kafeez, the only 
ascertained quantity. It is rendered valid, 
liowever, with respect to the whole quantity, 
by the removal of the uncertainty, — that is, 
by the seller either explaining the total, or 
ascertaining it by measurement during^ the 
inceting. The argument of the two disciples 
is, that the power of removing the uncer- 
tainty rests with the parties : and that the 
uncertainty, in this case, ought not to be 
di'cined a bar to the validity of the sale ; in 
the same manner as it is not a bar where a 
person sells one slave out of two, leaving it 
in the option of the purchaser to hx on either 
of them. 

And a sale expressing the udude quantity, 
in this 'way, is altogether void, unless the 
amount of the ndiole he partieularh/ specified, 
— Ie a person say, “ I have sold my tlock of 
goats ai the rate of one dirrn for. each," the 
sale in that case is altogether invalid, — in 
other words, it is not extended even to one 
goat, — according to Haneel'a ; and in the 
same manner, the sale is altogether invalid 
if a person sell cloth at the rate of one dirm 
the yard, without explaining the number of 
yarcl^; and the same of every other article, 
such as wood, pots, or the like, d'he two 
disciples are of opinion that, in all these 
cases, the sale is valid with respect to the 
whole quantity ; because the removal of the 
uncertainty is in the power of the parties ; 
and also, because such uncertainty docs not 
])revent the validity of the sale, as is demon- 
strated in the preceding case. The argu- 
ments of Haneefa in sup])ort of his opinion 
are also the same as those advanced by him 
ill the preceding case in which, however, 
he has admitted the validity of th(‘ sale with 
respect to one Kafeez of w'heat, because all 
Kafeez’s of wheat being the same, no con- 
timtion can arise in the delivery of it, — 
whereas, in the case in question, the different 
articles, comprehending in themselves un- 
t;ciual unities, the delivery could not be 
made without contention. 

If the quantity agreed for fall short, the 
jjurehaser may either take it, or undo the 
contract. — If a person purchase a lieaii of 
grain for one hundred dirms, on the condi- 
tion of the heap amounting to one hundred 
Kafeez’s, and it be afterwards discovered to 
fall short of that amount, in this case the 
Xiurchaser has the option of either taking the 
actual amount, at a rate proportioned to the 
terras of the contract, or of undoing the 
contract entirely ; because a breach of the 
ternft takes place before the deed is rendered 
complete, since, in order to render the deed 
complete, it is necessary that the actual quan- 
tity stipulated be taken possession of. 

JBut, if it exceed, the sale is valid to the 
amount of the quantity bargained /or.— I f, 
6n the other hand, the heap 4)6 afterweirdg 
• 
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found to contain an excess beyond the stipu- either of taking? it, with a propottiona! 
lated amount, the sale is valid with respect deduction from the price, or of dissolving 
to the amount of the one hundred Kafeez’s, the contract entirely ; because, although thr 
and the excess continues the pro]»erty of the specification of yards comes under the head 
seller ; because the sale is restricted to a of description, yet in this case the yards are 
epecitlc quantity ; and the excess is not considered as relating to the substance, the 
included in the description, so as to he seller having opposed the price to each o£« 
a dependant thereof, and not a separate them, which renders each (as ij^were) a 
article. st^parate piece of cloth. Ih'sMes, if the 

If the (luantitif ho of a nature cffpahle of seller should take the defective quantity at 
epecificatton an h fall' short, the purchaser the rate proposed for the whole, it would 
map either take it, or nndo the bargain. — follow that the terms of the contract (namely, 
If a person sell a piece of cloth for ten dirms, the payment of one dirm per yard) did not 
on the condition of its contents amounting take place : — if, on the oilier hand, tho 
to ten yards,— or a piece of ground for one amount of the cloth exceed one hundred 
hundred dirms, on condition of its measuring yards, the purchaser has the option, cit If er 
one hundred yards, — and a deficiency after- of taking the whole, at the rate of one dirm 
wards appear, the purchaser has in that case for each yard, or of dissolving the bargain ; 
the option either of cancelling the bargain for although he has an advantage in tho 
entirely, or of taking the ground, or cloth, ri'ceijit of more (*lotli than h(* had contracted 
thus defective, at the stipulated price ; for for, yet this being tempered with a loss, in 
the specification of yards is a men* deserip- llie necessity it lays him under of paying an 
tion of the length and breadth ; and no part additional sum, ho is therefore left at liberty 
of the price is opposed to the description of ('ithcr to Rhidc by the contract on these con- 
tho wares ; — in the same manner a^in cases ditions, or to undo it. 

with respect to animals; — in other words, if The sale of a specific number of j/ards of 
a person purchase a goat, which afterwards a tenement is null; but not the sale of a 
appears to want an ear, he would have the share.— I p a person purchase ton yards of 
option of taking the defective goat for the a house or hath measuring one hundred 
price stipulated, or of undoing the bargain : yards, such ])urcliase is invalid, according 
but ho would have no right to diminish the to Haneefa, whether the buyer may or may 
price on account of such defect, because no not have* known tho measurement of tho 
part of the price is opposed to the (*nr in wlioh* house. Tho two disciples maintain 
particular, so as to admit of any fixed dimi- thnt it is valid. If, on the contrary, a per- 
nution on account of its deficiency ; — and so son purchase ten shares of a house or bath 
also in the case in question. It is otherwise containing one hundi*cd shares, it is valid, 
in the preceding case, relative to wheat ; he- in tin* opinion of all our doctors. Tlic argu- 
caiise there the deficiency comes under the ment adduced by the two disciples in support 
head of the quantity and not the description of their opinion is, that ten yards of a house 
of tho wheat; and the price being opposed of an hundred yards in capacity are in fact 
to quantity, a proportionate diminution is the same as ton shares out of an hundred 
accordingly made trom it. Still, howu'V('r, sliares. Hancefa, in support of his doctrine, 
the purchaser has the option of undoing the avgiu's that a yard, in its original meaning, 
contract if he please, on account of the is a stick applied to tho purpose* of measure- 
<lifference from the terms ; his Consent nient ; but it is also used to denote the thing 
having been given to the purchase of one measured, and the thing so measured must 
hundred Kafeez’s. _ _ ^ Ixi ndative and not an aht^raet idea of the 

I^af if it exceed, the sale is binding to the mind, such as a share : now'' it is impossible, 
amount agreed far. — If, however, the ground in this case, to render such 5mrds relative, 
or the cloth should prove larger than the since there exists an uncertainty, as no men- 
description, in this case the excess becomes tion is made of the particular side of the 
the property of tin* purchaser, and no option house from w hich they have been measured ; 
remains to tho seller, because (as has been and such uncertainty would occasion conten- 
already explained) the specitication of yards tion hetw^een the parties. It is otherwise 
relates merely to description and not to sub- with respect to shares, for these are abstract 
stance. The case, in short, becomes the ideas of the mind and not undefined rela- 
same as if he had sold a slave on the sup- lives ; and although, of consequence, an un- 
position of his being defective, but wTio certainty exist with respect to them also, yet 
afterwards proves to be perfect. such uncertainty cannot occasion a conten- 

If the quantity he so expressed as to I'clate tion, since the possessor of ten shares of the 
both to description and to suhstajice, the pur- house may either enjoy them indefinitely, or 
chaser may either stand to or nndo thc^ har- may receive his share according to the mode 
gain, whether it exceed or fall short of the prescribed in the division of joint property. 
amount specified, — If a person sell a piece The purchase of a package of cloth is 7iull, 

of cloth, by declaring,. I have sold this if it contain more or less than the quantity of 
piece of cloth, which measures one hundred j>ieccs^agre€d for. — Ip a person purchase a 
yards, at the rate of one dirm for each yard," package containing cloth, on condition of 
^d a deficiency should afterwards appear, th^^e being ten pieces in it, and it afterwards 
in this case the purchaser has the option, appear that there are nine or eleven pieces in 

t 
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it, the Bale is invalid, because of the uncer- 
tainty, witli regard to the price, in the one 
case, and to the merchandise in the other ; 
for in case of there being nine pieces, as the 
price of the piece wanting is unknown, that 
of the remaining nine is of consequence also 
unknown; and where, on the other hand, 
there i^n^ too many, it is unknown which 
are the specihc ten that ou^htto be delivered. 

Unless the seller previoushj specify the 
price of each part icufar piece. — If, however, 
the seller should explain the price of each 
piece of cloth, and there be too few, the sale 
IS valid ; but the purchaser has the option of 
undoing it if he please ; whereas, if there he 
too many, it is invalid, because of the uncer- 
tainty with respect to the goods, as it would 
be impossible to ascertain the particular ten 
that are included in the sale. — Some have 
said that in case of deficiency also the sale is 
invalid, according to Haneefa. But this is 
unfounded. 

A sale is nail in toto^ if the description of 
the goods he at (Ul fallacious. — If a ])crson 
sell two pieces of cloth, on the condition of 
their being Heratec, and one of them after- 
vards prove to be Murwallee,*' in that case 
the sale is completely invalid, that is, does 
not hold good evc'U with respect to the true 
one, although the seller should have specified 
Ihe prices of both ; for when the seller joined 
together both pieces in the declaration of a 
■’.ale of Heratce i)iecos, he, as it were, estab- 
lished a condition that the purchaser should 
accept a piece of Murwallcc, which being a 
false condition, the sale is therefore annulled. 

Case of the purchase of a piece of cloth at 
so much per yard. — If a person purchase a 
piece of cloth, on the condition of its mea- 
suring ten yards, and at the rate of one dirm 
for each yard, and the measurement after- 
wards#prove to bo ten yards and a half, or 
nine yards and a half, in this case the pur- 
chaser (according to llancefa) must pay ten 
firms in the first instance, and nine in the 
second; still ha^dng the option of undoing 
:.he contract if he idease. Aboo Yoosaf allcg('s 
that if the purchaser choose to abide by the 
contract, he must pay eleven dirms in the 
irst instance, and ten in the second. The 
opinion of Mohammed is, that in case the 
nurchaser chooses to abide by the contract, 
he must pay ten and a half dirms in the first 
instance, and nine and a half in the second ; 
because the measurement of a yard having 
been fixed at one dirm, it necessarily follows 
that half a yard must be rated at half a 
dirm. The reasoning of Aboo Yoosaf is that 
as the price of each yard was fixed at one 
dirm, it follows that each yard becomes 
virtually a distinct piece of cloth ; and as 
one of these proves defective, it follows that 
the purchaser has the option either of un- 
doing the bargain, or of taking the goods 
according to the terms of the contraett The 


* Of the manufacture of the province? of 
Herat and of Murwa, 


arguments adduced by Haneefa in support 
of his opinion are, that the specification of 
yards is considered as referring to the de- 
scription, and not the real quantity of the 
thing, excepting only wdicre tne price of each 
given measurement is specifically stipulated 
as a condition of the contract. as in 

the case in question, the rate is opposed to 
each complete yard, but not to any smaller 
quantity, it follows that such smaller (quan- 
tity niiist be considered as remaining an its 
original form, — that is, as applying merely 
to description, and therefore cannot involve 
anadciitional payment. Some have observed 
that in coarse cotton cloths, of which the 
extreme and interior narts are of a similar 
tt'xture, it is not lawful for the purchaser to 
take any excess beyond the terms of the 
contract ; as it may be cut off and restored to 
the seller without any injui'y to the piece, in 
the manner of things estimable by w’eight; 
and hence the learned deem it lawful to sell 
even a single yard of it. 

In tj^e sale of a housvy ihe foundation 
and superstructure are both included. — If 
a person sell the place of his abode (in other 
Tvords, his house), the foundation and super- 
structure are both included in such sale, 
although they may not have been specified 
by the seller ; because they are compre- 
hended in the common acceptation of the 
term ; and also, because, being joined to the 
ground in the nature of fixtures, they are 
considered as dependant parts of it. 

In the sale of latuf the trees ttpon it are 
included. — In a sale of land, the trees upon it 
are included, although they be not specified, 
bc'cause they are .joined to it, in the same 
manner as foundation and superstructure in 
the preceding case. 

But not the In a sale of ground, 

the grain then growing on it is not included, 
unless particularly specified by the seller ; 
becaus* it is joined to the ground, not as a 
fixture, but for the purpose of being cut 
away frorn it, in the same manner as goods 
of any kind which may have been placed 
upon it. 

Nor, in the sale of a tree, is the fruit then 
upon it included. — So also, if a person should 
sell a tree on which fruit is growing, the fruit 
belongs to the seller, unless it had been 
specifically include(i in the sale ; because 
the prophet has saicj, “If a person sell a 
DATE tree with fruit upon it, the fruit 
belongs to the seller, unless the purchaser 
should have stipulated its delivery to him as 
a condition of sale." Besides, although the 
fruit be, in fact, a part of the tree, yet as it 
is intended to bo plucked and gathere(i, and 
not to be suffered to hang on the tree, it is 
ther^bre the same as grain. 

But the purchaser must immediately clear 
these atoay.—li is to be observed, however, 
that in the sale of a tree ’with fruit, or of 
ground with grain upon it, the seller must 
be immediately desired to clear them away, 
and deliver the property to tke purchaser; 
becau^, in these cases, the property of the 
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purcliaser and seller being implicated to- 
gether, it becomes incumbent on the seller 
to clear away what belongs to him ; in the 
same manner as if he had placed any of his 
goods upon the ground, in which case tlie 
clearance of them would have boon requisite. 
Shafei maintains that in both those cases the 
grain and the fruit must be suffered to re- 
main until they become ripe, because there 
ought to be a period stipulat('d for the de- 
livery of the things sold, and that period 
ought to bo extended to the complete growth 
and maturity of these vegetables ; in the 
same manner as in the case of a lease of 
ground, where if, at the expiration of the 
lease, the grain on the ground be green, it 
is suffered to remain until it ripen. Our 
doctors, on the other hand, argue that the 
obligation is the same on a lessee ; and if he 
bo permitted to extend the lease on account 
of tne unripeness of the grain, ho must, how- 
ever, pay additional rent for it, which is a 
substitute for the delivery ; and the sub- 
stitute is in effect the same as tlq' thing 
itself. It is to bo observed that in the sale of 
a tree, the fruit is not included, whether it 
be of an appreciable nature or otherwise, 
unless it be specitically mentioned. 

In the sale of ground, the seed sown in it 
is not included— I f a person sell a piece of 
ground in which seed has been sown, but of 
which the growth has not appeared al)ovo 
ground, in this case the seed is not iiiclud(‘d 
m the sale. If the apparent growth should 
have taken place, though not in sucli a de- 
gree as to render the vegetable of any value, 
in this ease there is a difference of o])ini()n. 
Some allege that the vegetation is not in- 
cluded in the sale ; and others, that it is. 
This difference of opinion has its foundation 
in the different sentiments which the parties 
entertain with regard to the validity of the 
sale of vegetation, prior to its being fit to be 
out down bv the hook, or used by animals in 
the way of forage : for those who considcT the 
separate sale of such vegetation to be valid, 
are of opinion that it is not included ; whilst 
those wno consider the sale of it as invalid, 
are of opinion that it is included in the sale 
of the grouud. 

The tnwie-product is not included, in the 
sale of land or trees, although the rights and 
appendages he expressed in the contract, — 
Gkain" and fruit are not included in a sale of 
ground, or of a tree, although the purchaser 
and seller specify the rights and appendages 
(in other words, although the seller declare, 
“ I have sold this ground, or this tree, with 
all its rights and appendages ”), because 
groin and fruit do not fall under these de- 
scriptions. (The rights of a thing are those 
without which it cannot be enjoyed, ♦^and 
which form the principal object of possession, 
such as a watercourse or a road ; the appen- 
dages are things from wTiich we derive use, 
but which are more particularly considered 
as dependant parts, such as a cook-room, or a 
house for keeiping water.) In the same raan- 
ner, if the seller should say, “I havp sold 


this tree, or this piece of ground, with every 
thing small and great of its rights and ap-, 
pondages which I possess in it,” still neither 
the fruit nor the prain is included in it. 

Nor unless all its dependencies he generally 
expressed. — If, however, he should say, in a 
general manner, “ I have sold this tree (or 
this piece of ground), with every great 
and small which I possess in it,” in this case 
the grain and the fruit are necessarily in- 
cluded in it. 

Nor can any product he included after 
being gathered or cut doicn, — It is to be ob- 
seryed that grain which has been cut, or fruit 
which has been plucked, cannot by any con- 
struction whatever be included in the sale, 
unlobs expressly mentioned as such. 

I'ruit may he sold upon the tree in every 
state of growth, — The sale of fruit upon a 
tree is valid, whether the strength of the 
fruit be ascertained or not ; that is, whether 
it may or may not have reached such a 
degree of fitrengtli as may preserve it from 
common accidents : because fruit is a pro- 
perty of certain value, either immediately, 
m case of its being lipe, or hereafter, in case 
of^ its being in an unripe state (some have 
said that the sale of fruit in a weak state is 
invalid : the ffrst doctrine is, however, the 
most authentic) : and the sale of fruit in an 
absolute manner being valid, the ])urchaser 
must immediately take it from the tree, 
whether this be particularly exjiressed as a 
condition in the sale or otherwise. 

Nut if the conlrait involve any condition 
not properly appertaining to sale, it is null,— 
If, however, the condition of suffering the 
fruit to remain on the tree be stipulated, the 
sale is null, because such a condition is ille- 
gal, since it implicates together the right of 
property of the two parties, which is repug- 
nant to the nature of sale ; and every condi- 
tion of this kind invalidates the sale. Be- 
sides, in this case, it must necessarily follow 
that one deed is interwoven with another ; in 
other words, that either a loan or a lease is 
implicated with the sale, which is unlawful. 
In the same manner, the sale of grain, with 
a stipulation of leaving it on the seller’s 
ground, is unlawful, and for the same reason. 
The same rule also obtains (according to 
Hanecfa and Aboo Yoosaf) where the fruit 
or corn has attained its full growth, as this 
implicates the right of property of two par- 
ties. Mohammed is of opinion that, in this 
instance, such a condition is lawful, because 
of the existence of the whole of the thing in 
question; whereas, in. the former case, the 
part of the property which afterwards vege- 
tated was not in being at the time of the 
conclusion of the deed ; and the stipulation 
of a condition with regard to a nonentity 
being illegal, the sale is therefore null. 

The additional growth of jruit purchased 
on the tree, if suffered to continue upon it, by 
consent of the seller, is the property of the 
purchaser.— I f di. person purchase fruit upon 
the*i;ree before it had reached its full growth, 
in an absolute manner (that is, without 



Book XVI.-CiiAr. I.] SALE. 


247 


stipulating the condition of its remaining i 
*upon the tree until it become ripe), and 
afterwards, with the permission of the seller, 
suffer it to hang on the tree, in this case the 
additional growth becomes his lawful pro- 
perty. If, however, he act in this manner 
without the consent of the seller ; he must 
then bello\^ the difference in charity, as be- 
ing the produce of the property of another 
without the consent of that other.* If, on 
the other hand, the sale should have taken 
place when the fruit had attained its full 
growth, and the purchaser suffer it to remain 
until it become ripe, he is not on that account 
required to bestow any thing in charity, be- 
cause in this instance a change from one 
state to another takes place without any in- 
crease being made to the substance. 

A till so also if the purchaser take a lease 
of the tree . — It^ a person, having in an abso- 
lute manner purchased fruit which had not 
attained its full growth, should afterwards 
suffer it fo remain on the tree til^it became 
ri])e, by taking a lease of the tree till that 
period, in this case the increase of substance 
IS lawful to him, because the lease is null, on 
account of a want of precise knowledge with 
respect to the period of it, — and also, on 
account of its not having been warranted by 
absolute necessity, since it was in the power 
of the lessee to have purchased the tree itself : 
— and the lease being null, there I’cinains only 
the consent of the seller, to which regard 
must l)e had. 

But this rale docs not hold tcilh respect tit 
grain 'purchased upon the ground . — It is 
other\\ise where a person purchases grain 
U])on the ground, and having then taken a 
lease of the ground until tlie grain be capa- 
ble of being cut down, suffers it to remain 
until that time ; for the increase of substance 
is jio4 in such case lawful to him, since the 
lease so made is invalid, and an invalid lease 
is the occasion of baseness and abomination. 

Aiig new fruit which mag grow in the 
interim is the propertg of the seller and 
purchaser.— person, in an unconditional 
manner, imrchase fruit ujion a tree which 
had not completely vegetated, and after- 
wards, before he had received a formal seisin 
of it, new fruit should grow, in this case the 
sale is invalid, because of the impracticability 
of delivery on the part of the seller, from the 
impossibility of distinguishing between what 
was the subject of the sale and what was not. 
But if new fruit should ap])ear after the seisin 
of the purchaser, such iruit is in an equal 
degree the right of both, because of its in- 
termixture with the property of both. The 
assertion of the purchaser, however, with 
regard to the q^uantity, is credited, because 
the fruit is in nis possession. (The sale of 
artichokes or melons which are growing is 
subject to the same law as that of fruit grow- 
ing upon trees.) ^ 

Mule in the purchase of vegetables sold on 
a tree, — If a person wish to purchase fruit, 
artichokes, or melons, and afterwards toliave 
it in his power to let them remain until they 


become ripe, or until they shall yield a new 
crop, so as to have a lawful claim to the pro- 
perty, the expedient to be practised, in order 
to render such conduct legal, is to purchase 
the tree or bed itself, and after clearing it of 
the fruit when ripe, to undo the contract of 
sale with regard to the tree or bed.* 

If a person should sell fruit, with a reser- 
vation of a speciffc number of Kalis of it, 
the sale is invalid, whether the fruit be upon 
the tree or off it; because although the 
reservation be itself specific and known, yet 
the residue is unknown. It is otherwise 
where a reservation is made of a speciffc 
tree ; because there the remainder is known, 
being obvious to the eye. — Our author* re- 
marks that this doctrine is conformable to 
a tradition of Hasan, adopted by Tahavee : 
but that such a sale is valid, according to 
the Zahir Kawayet, and also in the opinion 
of Shafei, because it is a rule that whatever 
may be lawfully sold, separately, may also 
be lawfully excepted from a deed of sale. 
Thus the sale of one Kafecz from a heap of 
grain Being lawful, the exception of it is 
also a lawful act. — It is otherwise Avith 
resjiect to a foetus in the womb, or any par- 
ticular member of an animal ; because as 
the separate sale of such subjects is illegal, 
so also is the reservation of tneni. 

Grain mag he sold in the car^ or pulse in 
the hush. — The sale of wheat in the ear, or 
of beans in the husk, is valid; and the law 
is the same with respect to rice or rape seed 
in the husk. Shafei is of opinion that tho^ 
sale of green beans in the husk, ^ or of 
walnuts, almonds, or Pistachio nuts in the 
shell, is not valid; but with respect to 
wheat in the ear, he has given two opposite 
opinions. All these sales are, however, 
valid in the opinion of all our doctors. 
The reasoning of 8hafei is that the subject 
of the sale, in these cases, is hidden within 
a thiiig of no value in itself, namely, the 
Jiusk, and that therefore the case becomes 
the same as if a goldsmith should sell a 
heap of earth mixed with particles of g 9 ld, 
in exchange for another heap of a similar 
nature, which is invalid. The arguments of 
our doctors upon this point are twofold. 
Fikst, the prophet has said, “The sale of 
fruit upon the tree, or of grain in the ear, 
is invalid, unless it approach to a state of 
ripeness. t Secondly, wheat is an article 
capable of yielding advantage ; and hence 
the sale of it in the car is valid in the same 
manner as that of barley, the one being an 
appreciable article as well as the other. It 
is otherwise with gold dust, for the sale of 


*^he consent of the seller is here presup- 
posed ; for neither of the parties can undo a 
sale without the consent of the other. This 
expedient is therefore suggested on a suppo- 
sition of the future undoing of the sale being 
equally agreeable to both parties. 

t hence it may be inferred that the sale, 
in the ear, or upon the tree, if admissible. 
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that, mixed with earth, is unlawful from 
the possibility of its being usurious. 

The sale of a house includes the fixtures 
and their apj^endages. — If a person sell a 
house, of which the locks are not of the 
hanging but of the fixed kind, in this case, 
the Keys of such locks arc considered as in- 
cluded in the sale ; because the locks them- ' 
selves are included in the house, in conse- 
quence of their being fixtures ; and the sale 
of a lo(!k includes the key, without its being 
expressly stipulated, because it is considered 
as a constituent part of it, since a lock 
without a key is of no use. 

The seller must defray the expense of 
weighers^ tellers, measurers, and money- 
essay ers, — Till!) wages of the measurer* of 
the goods, or of the essayerof the money, 
must be paid by the seller:— the wages of 
the measurer, because, as measurement is 
essential to enable the seller to deliver over 
the goods, the payment of the expense at- 
tending that falls properly upon him (and 
so also, the wages of weighers or tellers): — 
and the wages of the essaycr, becahse of a 
tradition, delivered by Ibn lloostim, that 
such is the doctrine of Mohammc'd ; and also 
for this reason, that the essay of tiie money 
takes plac(j after the delivery, when it be- 
comes the business of the seller to have it 
essayed, in order that he may distinguish 
what is his right and whnt is not; and that 
ho may ascertain the bad coin in order to 
reject them. IbnSooniai relates it as tlic 
opinion of Mohammed that the purchaser 
should del ray the wages of the essay er, be- 
cause ho stands in need of ascertaining llic 
good dirms which he ^ has stipulated to 
deliver, and the good dirms are known by 
means of an essaycr, in the same manner as 
quantity by means ()f a nieasurer. 

Bat the charge of 'iceigliing the priee must 
he defrayed hy the purchaser. — Tjik charge 
of weighing the price is due by tlq; pur- 
chaser, because he is under the necessity of 
delivering it to the seller, and the delivtu-y 
is completed after the ascertainment oftlie 
weight. In a sale stipulating immediate 
payment, the nurchaser must first deliver the 
price to the seller, because his riglit (namely, 
the goods sold) is of a fixed and determinate 
nature, whereas the price is not so ; and it is 
therefore incumbent on him, in order that 
both parties may he on a par, to deliver the 
price to the seller, which fixes and deter- 
mines it ; for it cannot be determined but by 
delivery.! 

* Meaning, properly, some person who is 
employed as a sworn or professed measurer. 

t Thus if the price stipulated be ten dirms, 
and the purchaser be in possession of a fiVoo- 
eand dirms (for example) in this case, although 
the number ten be determinate, yet the units 
^ to compose that number -and to be taken from 
a (jfreat number, are not specific and deter- 
minate, until actually delivered. This doc- 
trine is frequently and particularly enlarged 
upon in the sequel of this book. 


In barter or exchange, the mutual delivery 
must be made hy both parties at the same, 
time. — In a sale of ^oods for goods, or of 
money for money, it is necessary that both 
parties make the delivery at the same time ; 
because being on a par in point of certainty 
and uncertainty, there is no necessity for a • 
prior delivery. ^ 


CHAPTER II. * 

OF OPTIONAL CONDITIONS.*’ 

Definition of the term.—Ai^ optional coj?.- 
dition is where one of the parties stipulates 
it as a condition that he mav have the option, 
for a period of two or three days, of annulling 
tlu‘ contract if he please. 

A condition of option may he lau fully 
stipulated hy either party. — The stipulation 
of a condition of o])tion, on the part either of 
the seller ^r purchaser, is lawful ; audit may 
be stipulatecL to continue for three days or 
less ; but it must not be extended beyond 
that term ; because it is related that Hooban 
having been defrauded in several of his 
bargains, the prophet addressed him thus, 
“ llooiUN, when you make a purchase bar 
d(‘ceit, and stipulate a condition of option.'’ 

Brovided it exceed not the term of three 
An optional condition, stipulated to 
remain in force for a period exceeding three 
days, is unlawful according to Hancefa; and 
Zifier and 8hafei aie of the same opinion. 
Tlie two disciples, on the contrary, maintain 
that it may be stipulated to continue to any 
length of time whatever : because it is re- 
lated that Ibn Omar extended it to two 


*Arab. Kbiar-al-Shirt. In contra^ts^^of 
sale there are five dilterent options. These 
are, 1st. Option of acceptance. 2. Optional 
conditions, _ ‘A. Option of determination. 4. 
Option of inspection, and 5. Option from 
defect. ^ An option of acceptance is a liberty 
which either of the parties, in a contract of 
sale, has of witliholding his acceptance, after 
the tender of the other, until the breaking 
up of the meeting. An optional condition is 
where one of the parties stipulates a period 
of three days before he gives his final assent 
to the contract. An option of determination 
is where a person, having purchased one out 
of two or three homogeneous things, stipulates 
a period to enable him to fix his choice. 
Option of inspection, is the power which the 
purchaser of an unseen thing has of rejecting 
it after sight. Option from defect is the 
power which a purchaser has of dissolving 
the contract on the discovery of a defect on 
the merchandise. Thetranslator has thought 
it proper, in this note, to bring into one point 
of vieig, an explanation of the several kinde 
of option, as it may possibly tend to give a 
clearer idea of them than wnat could be col- 
lecttd from the scattered definitions of them 
as they occur in the course of the work. 
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months ; and also because it is ordained, by 
the LAW, lor the purpose of answering* the 
necessities of man, in enabling him to con- 
sider and set aside what is bad ; and as a 
period of three days may not be sufficient 
lor this purpose, the indulgence is therefore 
extended with respect to the merchandise, in 
the sa%e manner as with respect to the price. 
The argument of Ilanecfa is that an optional 
condition is repugnant to the nature of the 
act, whicli fixes an immediate obligation on 
the parties, and is allowed only because of 
the saying of the prophet already quoted ; 
■whence it cannot be extended to a period 
beyond what has been there specified. 

• If it excovd three days, and the stipidatiny 
part}/ declare his accejdanee before the ex- 
piration of the third day, the sale ts lawful, 
— Altiiougji a conditional option beyond 
three days bo not permitted, still if such 
a condition bo stipulated, and the person 
making such stipulation before the lapse of 
the three daj's, declare his accentancc of the 
contract, the sale is in that case valid, ac- 
cording to Haneefa. Zificr, however, is of a 
dillerent opinion ; for he argues that the sale 
being invalid from the beginning, on account 
of the illegality of the condition, it cannot 
be afterwards rendered valid by the re- 
moval of such condition. The arguments of 
ilancefa on this point arc twofold. ITrst. 
as the {icc(''[)luuce of tlie sale was declared 
before the ]a])Ne of the three days, the cause 
of its invalidity has not began to o])erate. 
ISecondlv, the invalidity takes place on 
the fourth day ; and as the acceptance is 
declared bc'fore that period, the sale is con- 
seouently ke])t free from any cause of in- 
validity. I'roin this second argument some 
have considered that the invalidity of the 
sale does not take ])lace until the commence- 
p^ig; of the fourth day ; — whilst others 
(founding their opinion on the lirst argu- 
ment), hold that the contract was invalid 
from the Ix'ginning ; but is afterwards ren- 
dered valid bv the removal of the cause of 
its invalidity previous to its operation. 

2'he payment of the price may he snhsti- 
tilted as the condition. — It is lawful tor a 
person to make a purchase on this condition, 
that “if in the course of three days he do 
not pay the price, the sale shall b(^ null and 
void.” If, however, instead of three days 
he stipulate four, the sale is not valid, 
according to Haneefa and Aboo Yoosaf. 
Mohammed is of opinion that it is valid, 
•whether he stipulate four days or more. All 
our doctors, however, agree, that in case of 
such a stipulation having been made, if the 
purchaser in the mean time pay the price, 
previous to the lapse of the third day, the 
sale is valid. The reason of this is that a 
condition of this nature is of the same 
nature with an optional condition, because, 
in case the purenaser cannot furysh the 
price, the seller stands in need of a power to 
annul the act. As, moreover, Haneefa holds 
that a sale is invalid, where the condition of 
option extends beyond three days, but may 


afterwards be rendered valid by a formal 
confirmation previous to the lapse of the 
third day, so also in the case in question. 
As Mohammed, on the contrary, holds that 
the extension of the condition of option 
beyond the third day is lawful, so also in the 
present instance. Aboo Yoosaf, on the other 
hand, although (contrary to analogy) he 
hold the extending of a condition of option 
beyond three days to be lawful, because of a 
tradition which he quotes to this eft’ect, yet 
is of opinion that the same extension is un- 
lawful in the present instance (arguing from 
analogy), as there is no tradition in support 
of it. There is another exi)lanation, from 
analogy, with respect to this case, which has 
bep adopted by Zifier, to the following 
eliect, that, in the sale in question, an in- 
valid dissolution has been stipulated (lor the 
dissolution is invalid, as it depends upon a 
condition) ; and as a sale is rendered void 
by tho sti])ulation ot‘ a valid dissolution, it 
follows that by the sli])ulation of an invalid 
dissolution it is rendered void a fortiori. 
The i^ason, however, foi* a more liberal con- 
struction in this particular is, that tho con- 
dition here stipulated is considered as an 
equivalent to a condition of oi)tiun, as has 
already been cx])lained. 

The seller, by sti/nilatiny a condition of 
option, does 'not relinquish his property in 
the article sold.--\v the seller stipulate a 
condition of o])tion, the right of i)ro])erty 
over the goods docs not in tliat case shift 
from him, because the completion of the sale 
depends on the mutual consent of the par- 
ties, and the condition of option evinces that 
the seller has not completely consented. If, 
therefore, under these circumstances, the 
seller should emancipate a slave whom ho 
had in that manner sold, the enianei])alion 
would hold good. -^Neither is the purchaser 
in such a case entitled to use or employ the 
goo(j|^, although he should have taken pos- 
session of them with consent of the seller. — 
If, alter the purchaser liad possessed himself 
of the goods, tliey should perish or be de- 
stroyed previous to the expiration of the 
l)eriod of optional condition, he becomes in 
that case responsible for the value ; because 
by the tlestruction of the goods tho sale is 
annulled (for the execution of it rested only 
on the consent of the seller; and where tho 
subject of it is lost, the execution of it 
becoiiK'S impracticable; and it is null of 
course) ; and as the goods were in possession 
of the purchaser with a view to purchase 
(which circumstance renders a purchaser 
responsible for the value), he is responsible 
accordingly. If, on the other hand, the 
goods be lost in the possession of the seller, 
th(# deed is annullecf ; and no payment is 
incumbent on the purchaser, in tne same 
manner as in the case of an absolute sale, 
that is, a sale where no condition is stipu-® 
lated. 

But the property in it devolves upon the 
iir^haser where the stipula^on is made on 
is part ; and he is consequently responsible 
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for the loss of the mods. —I f the condition i 

right of property over the goods shif ts fiom 
the seller, because the sale is rendered com- 

E leto on his part. The right of property, 
owever, although it shift from the seller, 
does not vest in the pm’chaser, according to 
Haneefa. The two disciples have said that 
the purchaser becomes the proprietor; for, 
if this were not the case, it must necessarily 
follow that, after it moved from the seller, it 
would remain su])ject to no person ; and this 
is a state not supposed by^ the ^ law. The 
arguments of flaneefa on this point are two- 
fold. Fikst, as the right of property with 
respect to the inice has not shifted from the 
purchaser, it follows tliat if the right of 
property with respect to the goods also vest 
in him, the property with respect both to 
the thing purcliased and the return for it is 
concentered in one person, which is abso- 
lutely illegal. Secondly, if the right of 
property with respect to the goods were to 
vest in the purchaser, it might frequently 
happen that the goods would, in the interval, 
before the completion of the sale, be made 
away, without any intention on the i)art of 
the purchaser (as if the purchaser had bought 
a slave related to himself within the pro- 
hibited degrees) * ; and as the sole object of 
the reserve of option is the benefit of tlie 
purchaser, in allowing him time for con- 
sideration, it follows, that if the right of 
rop('rty wcto to vest immediately in him, 
e mi^lit be deprived of the advantage 
which IS the object of the reserve of option. 

Jf the purchaser hare the option^ and the 
goods be injured or destroyed in. the itderiniy 
he is responsible for the 'price . — If the mer- 
chandise, where the stipulation of option is 
on the part of the purchaser, ])erish or be 
destroyed, the purchaser is in tJuit ease an- 
swerable for the price. In the same manner 
also, if the goods receive an injury, thojpur- 
chaser is responsible for the price ; because 
the goods, after sustaining an injury, cannot 
be returned, and the sale consequently be- 
comes binding. The purchaser, therefore, is 
responsible for the price in either instance ; 
for destruction necessarily implies previous 
injury ; and hence in a case where the 
urchase is utterly destroyed, the sale first 
ecomes binding and complete, and the de- 
struction takes place afterwards. 

But if it rest with the seller^ the purchaser 
is responsible for the value only . — And as, 
in a case of injury, the payment of the price 
becomes obligatory, so also in a case of 
destruction. It is otherwise where the mer- 
chandise perishes in the possession of the 

E ' laser when the option had been stipu- 
by the seller ; for in this case '^he 
purchaser is answerable only for the value ;t 


* In which case the slave would become 
immediately free. 

t And not for the price set upon it iif the 
contract. 


because the circumstance of the injury Soes 
1 ''"' — ~zztLt-ztiz~ impracticable, 
since the seller, in that case, has the option 
either of taking the mercandise thus inj ured, 
or of rejecting it, if he please, as the optional 
condition remains with him : and hence, as 
the sale does not become binding on the 
occurrence of the injury, if the seye]^‘hoose 
to confirm it, the purchaser in that case only 
pays the value ol the injured merchandise. 

Right of option^ in the purchase of a ivife^ 
is not ajf'ected by cohabitation with her in 
the interim of option . — If a person purchase 
his own wife, with a reserve of option for 
three days, in this case the marriage subsist^ 
during that interval, as the right of property 
does not take place because of the optional 
condition : and if he have carnal connexion 
with her during that interval, the condition 
of option is not thereby annulled ; because 
he has it still in his power, after such con- 
nexion, to undo the sale, since his cohabita- 
tion with hjitr is the exercise of a right in 
virtue of Ins marriage, and not of his right 
of property. If, however, his wife be a 
virgin, his cohabitation with her annuls the 
condition of option, and establishes the sale,^ 
as it is a damage to her, and a diminution of 
her value. This is the doctrine of Haneefa. 
The two disciples are of opinion that the 
husband becomes immediate proprietor of 
his wife by the optional purchase, whence 
the marriage is immediately annulled. If, 
thereiore, he should have cohabitation with 
her, he cannot afterwards reject her, although 
she inuy have been a woman ; * because, the 
luarriage being null, the cohabitation was not 
in virtue of marriage, but of property. This 
difference of opinion between Haneefa and 
the two disciples, respecting the property 
vesting immediately in a conditional pur- 
chaser, has given rise to opposite decisions in 
a variety of diflerent cases. Of this number 
are the following 

Case of optional purchase of a slave re- 
lated to the purchaser . — If a person make 
an optional purchase of a slave related to 
him \yithin the prohibited degrees, the eman- 
cipation, in the opinion of the two disciples, 
takes place immediately ; whereas, according 
to Haneefa, it does not take place until after 
the confirmation of the contract. 

And of a slave optionally purchased under 
a vow of emancipation . — If, also, a person 
make a vow to emancipate a slave whenever 
he becomes proprietor of one, then, accord- 
ing to the two disciples, if he make a con- 
ditional purchase of one, the emancipation 
takes place immediately ; whereas, according 
to Haneefa, it does not take place till after 
the confirmation. 

Or of a menstruous female slave. — If, 
also, a person make an optional purchase 
of a female slave, and her monthly courses 
happene during the term of option, these 
courses are included in the prescribed term 


* That is to say, not a virgin. 
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of a!)stinence,* according to the two disci- 
ples ; whereas, according to Haneela, they 
are not included. And if the purchaser, 
availing himself of his optional condition, 
should return her to the seller, the seller 
need not observe the described term of 
abstinence, according to Haneefa ; whereas, 
the tVI^ ^sciplcs hold that such observance 
is incumbent on him. 

Or of a pregnant irife. — If, on the other 
hand, a person make an optional purchase of 
his own wife, and if she, during tlie interval 
of option, bring forth a child, she is not an 
Am-Walid to the purchaser, according to 
^aneefa ; whereas, according to the two 
disciples, she is so. If, also, a person make 
an optional nurehase of merchandise, and 
having, with tne consent of the seller, received 
possession of it, afterwards give it in deposit 
to the seller, and it be lost in the interval, 
in this case, according to Haneefa, the trust 
is null and void, as the deposit was not the 
property of the purchaser, andjtherelbre he 
IS of opinion that the loss results to the 
seller; whereas the two disciples, holding 
the said deposit to be valid, are of opinion 
that the loss results to the purchaser, agree- 
ably to the law of deposits. 

Optional 7n(!(le by a pn'ii'ilcged 

fiJare. — If, on the other hand, a privileged 
slave make an optional purchase, and the 
seller, duiing the interval of option, exempt 
him from the payment, in this case, accord- 
ing to Haneefa, the condition of option 
remains in force ; because if ho should return 
the merchandise, it follows that he does not 
choose to accept of the i)ropcrty, and a pri- 
vileged slave has the power of accepting or 
rejecting as he pleases: but, according to 
the two disciples, the condition of oj^tion is 
annulled by the exemption of payment; 
hcc^so (in their opinion) the property 
having vested from the beginning, it follows 
that if he were to return the merchandise to 
the seller, it would be in eilect a gift to him, 
and a privileged slave has not the power of 
making a gilu 

Cane of optional purchase if trine by a 
Zimmec, tvho tn the interim embraces the 
faith, — If, moreover, a Zinimeo purchase 
spirituous liquors from a Zimmee, on a con- 
dition of option, and the purchaser, in the 
interval, become a Mussulman, in this case, 
according to the two disciples, the condition 
of option remains no longer in force, because 
the purchaser having (agreeably to their 
tenets) become proprietor of the liquor, it 
follows that if he were permitted to reject 
it, he would create in another a right of 
property with respect to liquors, which no 


* The purchaser of a female slave is re- 
quired to abstain from carnal connexion 
with her until she shall have luid three 
different courses from the period of her be- 
coming his property, that it may be ascer- 
tained whether she be pregnant o5 not.- 
(See Edit.) 


Mussulman is allowed to use. According to 
Haneefa, on the contrary, the sale becomes 
void, because the purchaser (agreeably to 
his tenets), not being then the proprietor, 
and the circumstance of becoming a Mussul- 
man putting it out of his power to become 
the proprietor by removing the condition, the 
sale is of necessity annulled. 

The possessor of option may annul the sale 
with the hnowledge of the other party^ or 
confirm it without his knoivlcdge, — In case of 
a sale on a condition of option, it is lawful, 
according to Haneefa and Mohammed, for 
the party possessing the option to annul the 
contract within the stipulated period, or to 
confirm it; which latter he may do without 
the knowledge of the other party: but it is 
not lawful for him to annul it without the 
knowledge of the other. Aboo Yousaf 
alleges that the parties possessing the 
option may annul the contract without the 
know'ledge of the other : and such, also, is 
the opinion of Shafei. The argument of 
Aboo Voosaf is that the party i)ossossing the 
optioft is empowered, on the part of the 
other, to annul the contract ; and that there- 
fore, such annulment cannot rest upon that 
other's knowledge of it ; in the same manner 
as his knowledge of it is unnecessary in 
case the possessor of the option confirm tho 
contract ; as in tho case of an agent for sale 
(for instance), who may lawfully act in 
every matter to which his ag('ncy extends, 
without the knowledge of his constituent, 
in virtue of the powers given to him on his 
behalf. 1’he arguments of Haneefa and 
Mohammed are, that a contract^ of sale 
involves the rights of both parties; and 
that the annulment of the sale by one party 
only is an exercise of a right partly belong- 
ing to the other, whilst at the same time 
such exercise may eventually be attended 
wuth a loss to the qtluir : for supposing the 
posfci'ssor of the option to be the seller, and 
that he annul ti c; sale without the know- 
ledge of the purchaser, and the purchaser, 
in the mean time, in the confidence of the 
sale being complete, take possession of tho 
merchandise, then, in case of its destruc- 
tion, he must of consequence be responsible 
for it: or, supposing the purchaser to bo the 
possessor of the option, and that he annul 
the sale without tho knowledge of the seller, 
then an eventual loss may result to the 
seller, as it is possible that, on the presump- 
tion of his goods being already sola, he may 
enq^uire out another purchaser. Hence, as 
suen an exercise, on the part of either, of 
the right of the other, may be attended with 
an eventual injury, the annulment of an 
optional sale is therefore made to rest 
tn# knowledge of the other party. This 
case, in short, resembles the dismission of 
an agent : for if a person, having appointed 
an agent, should afterwards dismiss bint 
without his knowledge, it would not be 
valid until the agent was himself informed 
of it ; and so also* in the e^se in q^uestion. 
It i| otherwise with the confirmation of a 
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sale ; as the exercise of such a right by one 
party only does not entail an injury. The 
assertion of Aboo Yoosaf that “the pos- 
sessor of tlie option is empowered to make 
such annulment on the part of the other,” 
is not admitted ; for how can the other, who 
does not himself possess such power, bestow 
it upon the possessor of the option ? 

And eiwn if ha annid it laithoid the other s 
Icnoicledge, and the other he informed before 
the expiration of the term, it is valid . — If the 
person possessing the option annul the sale 
without informing the other party, and such 
knowledge, nevertlieless, reach him before 
the exidration of the stipulated period, then, 
because of his acquirement of such know- 
ledge, the annulment is rendered comidete. 
If, on the other hand, it should not have 
reached him until the expiration of the 
stipulated period, then the annulment is 
reiid<n’ed complete, because of the expiration 
of the stipulated period. 

A right of option, in sale, cannot deseend 
to an heir . — If a person possessing the right 
of option in a sale should die, the sale then 
complete, and the right of option becomes 
void, and does not descend to his heirs.— 
Shafei maintains that the option descends to 
the h('irs, because, being a tixed and estab- 
lished right in sale, it may be inherited, in 
the same manner as an o])tion in cas(^ of 
defect, or an option of determination. The 
arjBfuments of our doctors are tliat an option 
is in reality nothing but desire, or dis])osition, 
which is not capable of bein^ tranferred from 
one to another; and nothing but what is 
capable of devolving from one person to 
anotlu'r can be inherited. — It is otherwise 
with respect to option in case of defect, as 
that is granted to the heir, because of his 
right to obtain possession of a thing whole 
and complete, in the same manner as the 
deceased, and not because of his riglit of 
inheritance, since option is incapabl;^ of 
being a subject of inheritance. It is other- 
wise, also, with respect to an option of deter- 
mination, as the heir becomes the proprietor 
in that instance, because of the mixture ot 
property, and not because of his right of 
inheritance. 

A right of optioii maybe ref erred to a third 
person . — If a person, in ])urchasing any ar- 
ticle, stipulate the option of another person, 
in this case, provided cither the purchaser 
or the possessor of the option contirm the 
sale, it is valid ; or, if either of them annul j 
it, it becomes void. — The reason of this is, ! 
that the stipulation of the option of another 
is admitted, upon a favourable construction. 
Analogy would suggest that it is inadmis- 
sible, and such is the opinion of Ziffer, 
because option being one of the articles^of 
the contract, it follows that the stipulation 
of it for another, wha is not one of the 
contracting parties, is illegal, in the same 
manner as if it were stipulated that some 
other than the purchaser should pay the 
price.— The arjjuments of our doctors are, 
that the establishment of the right of option 


in one who is not a party to the contract is 
by way of appointment from him to act as 
his substitute. In this case, therefore, the 
option is vested both in the party and in his 
substitute ; and consequently it is lawful 
for either of them to confirm or annul the 
contract. — If one of them should contirm, 
and the other annul the contract, ki this 
case the first of these acts which may have 
been performed becomes valid. If both 
should have been performed at the same 
time, then (according to one tradition) the 
act of the contracting party is valid ; — or 
(according to another) the validity of the 
annulment is preferred to that of the con- 
firmation. ^ The x^rinciple on which the* 
first tradition proceeds is that the act of the 
contracting party is of superior force to that 
of a substitute who derives his authority 
from him ; and the principle on which the 
second tradition is founded is that annulment 
is of superior force to confirmation, because 
annulment may take place after confirmation, 
])ut confirmation cannot take place after 
annulment. Some have asserted that the 
first tradition is conformable to the doctrine 
of Mohammed, and the second to that of 
Aboo Yoosaf arguing from their different 
decisions in tlie case of an agent of sale and 
his (constituent : for if both of them should 
at the same time sell the same thing to 
different persons, the sale of the constituent is 
valid, according to Mohammed whereas, 
according to Aboo Yoosaf, both sales are 
valid ; but the article sold must be divided 
btdween the t\yo purchasers. 

Case of selling iivo slaves, with a condition 
of option ivith respect to one of them. — If a 
perbon sell two slaves for a thousand dirms, 
stipulating an optional condition with respect 
to one of them, the case admits of four 
different statements. — I. Wheie the B( 
does not oppose a specific price to each o^ the 
slaves, nor specify the one respecting whom 
the optional condition is to operate : and this 
is illegal, because of the uncertainty both as 
to the subject of the sale andMic price ; for 
as the slave, concerning whom the condition 
of option is stipulated, is not (as it were) 
included in the sale, and as he is not speci- 
fied, it follows that the other, who is the 
subject of the sale, is also unknown. — 
II. VV^here the seller sets a particular price 
upon each of the slaves, and also specifies to 
which the condition of option relates; an(i 
this is valid, because of the certainty with 
respect to the subject of the sale and the 
price. 

Objection. — It would appear that the sale 
is in this case illegal ; because the slave who 
is the subject of the condition is not, in 
effect, included in the sale ; and, as both are 
joined together in one declaration, it follows 
that the acceptance of the sale with relation 
to w'hatjls not the subject of it, becomes a 
condition of the validity of the sale with 
regard to what is ; it being the same, in 
shortf as if a person should join a freeman 
and a slave in one declaration of sale, which 
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is illegal, because the acceptance of the sale 
with regard to what is not capable of being 
the subject of it (namely, the free man) is 
here made a condition of the validity of the 
sale with respect to the slave ; and this con- 
dition is the cause of annulling the sale : it 
therefore follows that the sale is in the same 
manrur.mvalid in the case in question, as 
the same condition (which occasions an 
annulment of the sale) is equally induced in 
this instance. 

Keply.— The sale, in the case in question, 
is lawful ; because, although the acceptance 
of the sale, with respect to the slave con- 
cerning whom the option is stipulat'd, be a 
•condition of the validity of the sale with 
respect to the other slave also, still such 
condition does not annul the sale, sinco^ tlic 
optional slave is a fit subject for sale : it is 
therefore, in fact, the same as if a person 
were to join a Modabbir and an absolute 
slave in one declaration ; and as the sale is 
in that instance valid, so also ^ the case in 
question :~contrary to \yhere a seller joins 
a slave and a freeman in one declarjition : 
because a freeman is not a fit subject of sale. 
— III. Where the seller opposes a particular 
price to each slave, but does not specify 
to which of them the condition of option 
relates.-— IV. AVherc the seller specifies the 
slave to whom the condition of option relates, 
but does not oppose a specific price to each 
of them. — In both these cases the sale is 
invalid, because of the. uncertainty of the 
subject of the sale in the one instance, and 
of the price in the other. 

Option of determination. — If a person 

S urchasc one of two pieces of cloth for ten 
inns, on the condition of his being at liberty 
for three days to determine on the particular 
piece which he may approve, such sale is 
valj^ ; and the condition so stipulated is 
called an option of determination.* 

It extends to a choiec out of threcy hut not 
out of more. — A sale is in the same manner 
valid, where a person purchases, with a 
reserve of option, one out of three pieces ; 
but it is not lawful to purchase, in that 
manner, one out of four pieces. — What is 
here advanced proceeds upon a favourable 
construction.— Analogy would suggest that 
the sale is not lawful in cither of these three 
cases, because the subject of sale is un- 
certain and such, i!lso, is the opinion of 
Ziffer and ^hafei.—The reason for a more 
favourable construction is, that optional 
conditions have been ordained for the benefit 
of man, in order that he may thereby be 
enabled to set aside the bad, and to choose 
the good for himself it is, moreover, 
evident that man stands in need of contracts 
of this nature, in order that he may be 
enabled, to show the merchandise to some 
person in whose judgment he confides ; or, if 
an agent be employed, that he may^how it 
to his constituent ; and this the seller would 

• 
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not permit him to do unless such a condition 
were stipulated.— This species of sale, there- 
fore, being in effect the same as an optional 
one, it follows that it is in a similar manner 
lawful. — This necessity on the part of man, 
however, is fully answered by means of three 
pieces, as ^ this number comprehends the 
three qualities of good, bad, and medium; 
and there can be no uncertainty with respect 
to the subject of the sale, in this species of 
contract, to occasion contention, as regard is 
had solely to the price on which the purchaser 
determines. 

OnjEcrrox.— Why then is it not lawful 
with respect to four pieces, as in that case 
also no contention would take place ? 

Reply. — Although, in this case also, there 
would be no uncertainty with regard to the 
subject of the sale, to occasion contention, 
still the efficient cause of the legality 
(namely, the necessity of man) does not hero 
exist, and it is therefore unlawful. 

An option of determination may involve a 
condition of option. — Some have observed 
that, !n a ense of option of determination, a 
condition of option is also indispensable; 
and this is recorded in the Jama Saghcer. 
Others, again (following the Jama Kabeer), 
say that the condition of option is not 
requisite : and hence it is inferred that what 
has been recorded in the Jama Sagheer is 
that such a condition often takes place ; not 
that it is absolutely necessary. 

But the term for makiny the determination 
must noty at all events, exceed three days , — 
It is to be observed, however, that if, in a 
sale stipulating an option of determination, 
it should not be thought necessary to insert 
a condition of option, the ])criod for deter- 
mining the choice must in that case, according 
to Haneefa, be limited to three days: but 
according to the two disciples it may be fixed 
to whatever period they juease. 

Oj^ the articles referred to the purchaser’s 
choiccy one is the subject of the sale, and the 
others are as deposits.~lT i;. also to be 
observed that in case of option of determina- 
tion, the subject of the sale is one piece 
of cloth (for example), and the other piece 
is a depo.sit in the nands of the purchaser.* 
If, therefore, one of the pieces be lost or 
spoiled, the sale takes place with respect to 
it in exchange for the stipulated price ; and 
the other price is as a deposit; because it is 
impossible to reject the piece which is lost or 
spoiled. If, on the other hand, both pieces 
be lost at the same time, the j3urchaser must 
in that case pay the halt of the price of each, 
because the determination of purchase not 
having been made with respect to either of 
the pieces, it follows that sale and trust 
operate indefinitely with respect to each. 

yhid both may he returned m case of a con- 
dition of option,— -iFy besides the option of 
determination, a conditional option be alsc^ 


"" And consequently (according to the laws 
of deposit) he is responsible^n case of acci- 
dent|i, for one piece only. 
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stiptilated, the purchaser is in that case at 
liberty to return both pieces. 

The heir of the person endowed with an 
option of determination may return one of 
the two articles referred to the purchaser s 
option in case of his death, — If a person 
possessing an option of determination should 
aie, his heir is empowered to return one of 
the articles ; for an option of determination 
(as has been before expl^i^^^'d) necessarily 
descends to an heir, because of the impli- 
cation of his property with that of another ; 
whence he is not, in his option of determi- 
nation, restricted to throe days. — If, on the 
contrary, a person recently possessed of a 
power of option die, his heir has no option, 
as was before explained.* 

Option is declared (Did the sale made bind- 
ing by any act of the. purchaser in relation to 
the article sold,^ — If a person pureliasc a house 
under a condition of option, and tlio adjoining 
house be afterwards sold before the expira- 
tion of the period, of option, and the purchaser 
under the condition of option claim the right 
of S^lfa, in this case his assent to thb first 
sale is thereby \irtually given, and his right 
of option exists no longer ;-;-bccaiise his 
claim of kSlialfa presupposes him to be con- 
firmed in the adjoining property, otherwise 
he woulcUiavo no right to make such a claim ; 
and it i i therefore inferred, that he first 
tacitly a -nuls his condition of option, and 
then urges his claim. It is to be observed 
that the necessity of this explanation arises 
from the doctrine of llaneefa ; for, hy his 
tenets, a purchaser under a condition of 
option does not become proprietor of the 
article of sale during the interim of option. 
The two disciples hold, on the contrary, that 
lie becomes immediate proprietor under the 
condition of option ; whence tliis explana- 
tion is, with regard to their doctrine, un- 
necessary. 

An (tption of deter niinaf ion , vested J(^'ntly 
in two 2>ersons, is determined hy the subse- 
quent consent of either to the purchase, — If 
two persons purchase a slave, on this con- 
dition, that both purchasers shall have the 
option of rejecting him, and one of thion 
afterwards express his consent, the other 
cannot reject him, according to Haneefa. 
The two disciples allege that if the other 
choose, he may reject his share in the slave. 
The same disagreement subsists with respect 
to two purchasers in a case of option of inspec- 
tion or option from defect. Tne ai’gument of 
the two disciples is that as the power of 
rejection was vested in both the purchasers, 
it consequently operated in each of them ; 
and the rejection of one cannot abrogate the 
right of option mth respect to the other, as 
that would be a destruction of his rii^ht, 
which is not lawful. The argument of 
Haneefa is that the subject of the sale, when 
*it issued from the tenure of the seller, was 


* Because a^ondition of option is not in- 
heritable. 


! not injured by the defect of participation ; 
i but if one of tne purchasers have the liberty 
of rejecting his portion singly, it necessarily 
follows that upon, the rejection the seller 
holds the article in partnership with one of 
the purchasers ; and this is a defect in the 
tenure, to which he was not before subject. 

Objection.— It would appear t^t the 
rejection of one of the purchased is valid 
although attended with an injury to the 
seller, since the seller has himself virtually 
assented to it, because in giving such power 
to two persons, it is evident that he assents 
to a possible rejection by one of them. 

Reply.— T he consent of the seller to the 
injury is inferred from a supposition of hisf 
having consented that one might reject 
where the power of rejection was given to 
two. This, however, ^ is not the case in the 
present instance ; for it is to be supposed that 
tlic seller understood that both should declare 
their riqection together ; and on this suppo- 
sition Ids consent was given, not on the 
other. * 

If an article purchased under one descrip- 
tion prove to be of another description,, the 
purchaser may either confirm or annul the 
contra(d,~fY a persop purchase a slave on 
account of his being; a scribe, or a baker, and 
lie ])r()vo to bo neithiT of these, the pur- 
cliaser is in that case at liberty either to 
abid(‘ by the bargain, or to undo it, as he 
pleases ; because the descriptive quality 
being the object he had in view, and being 
s])ecitied as a condition in the contract, is 
therefore his right, and tlio want of it gives 
him the power of dissolution if he please, 
because Ids assent signified was on this con- 
dition, and not otherwise. 

OiLTi-tcrrox.— It would appear that the 
sale is in this case invalid, in ^ the same 
manner as in the case of purchasing a male 
slave who afterwards proves to bo a iemSle* 

Reply. — The sale in the case quoted is 
invalid because of difference of sex, which 
does not exist in the case in question. 
Tims a person that is a hakor«or not a baker 
is of the same sex, and ditiers only in the 
quality : and hence the analogous application 
of the one case to the other is unfounded. It 
is to be observed, that a difterence of the sex 
does not invalidate the sale, unless it defeat 
the purchaser’s object. Thus the object in 
the purchase of a man (for instance) is dif- 
ferent from that in the purchase of a woman, 
and therefore the sale is invalid in case of a 
difterence : if, on the contrary, a man should 
purchase a he- goat on the supposition of its 
being a female, the sale would not be invalid, 
but it would remain with the purchaser to 
abide hy it or not, as he pleases. It is to 
be observed, however, that, in the case in 
question, if the purchaser choose to abide by 
the bargain, he must pay the whole of the 
price ; as no diminution is admitted on 
account of the defect of (^^iiality, which (as 
has been before explained) is of a dependant 
nature. 
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CHAPTER III. 

OF OPTION OF INSPECTION.* 

A purchaser may reject an article upon 
inspection after purchase,’— I f a person pur- 
chase an article without having seen it, the 
sale of such article is valid, and the purchaser 
after it has the option of aoccptinj? or 

rejecting it as ho pleases. Shafei maintains 
that a sale of this nature is wholly invalid, 
because of the uncertainty with regard to the 
object of it. The pguments of our doctors 
are, — F ikst, a saying of the prophet, that 
“ whosoever purchases k thing without seeing 
it, has the liberty of rejection after sight of 
it. Secondly, the uncertainty with respect 
to the object cannot occasion litigation, since, 
if it be not agreeable, the purchaser is at 
libeptv to reject it. 

Although, before seeing it, he should have 
sigiiified his satisfaction. — If a person, hav- 
ing purchased an article unseen, should say, 
“ I am satisfied with it,” in thisgjase also he 
is at liberty, after sight of it, to reject it 
if he please, for two reasons. First, as the 
option of inspection (aecording|to the tradition 
already quoted) rests entirely upon inspection, 
it follows that it becomes established by the 
inspection, whereas before that it was not 
established : and as the acquiescence signified 
previous to the inspection is not repugnant 
to this, it consequently remains established. 

Ohjfotton.— If the right of option do not 
exist previous to the actual sight of the 
article of sale, it Avould^ follow that the 
purchaser, before inspection, has not the 
power of annulling the contract ; — whereas 
we find, on the contrary, that he is actually 
possessed of this power before inspection. 

Reply.— 1 [is right to dissolve the contract, 
previous to this inspection, i)roceeds from 
th« •on tract not being then binding ; and 
not from any reference to the tradition above 
quoted. 

Secondly, the purchaser’s acquiescence 
in the article .before he attains an actual 
knowledge of ife qualities, is perfectly nuga- 
tory; and hence no regard is paid to his 
acquiescence previously signihed : — contrary 
to his rejection, which is regarded, because 
the contract has not as yet become binding. 

A seller has no option of inspection after 
sale. — If a person sell a thing which he him- 
self has not s(!en, he has no option of inspec- 
tion;! because the tradition before cited 
limits this option entirely to the purchaser : 
moreover, it is related that Osman sold a 
piece of ground belonging to him at Basra 
to Tilha-Bin-Abeedoola ; when a person said 
to Tilha, “you have been injured in this 
matter;” but he replied, “I possess the 
liberty of rejection, having purchased a 
thing unseen : — after which another said to 

* Arab. Khiar-al-Rooyat. • 

t That is, he has no power of retraction, 
if, upon inspection of the article sold,# he 
should happen to repent of the sale. 


Osman, “You have^ been injured in this 
sale,*^ and he replied, “ I have the liberty of 
retractation, having sold a thing which I had 
not seen:” upon which Mazimwas appointed 
arbitrator between them; and he decreed 
that the right of option rested only with 
Tilha ; and this decree was given in the 
presence of all the companions of the prophet, 
none of whom objected to it. 

The option of inspection continues in force 
to any distance, of time after the contract, 
unless destroyed by circumstances . — The 
right of option of inspection is not, like an 
optional condition, confined to a particular 
period: on the contrary, it continues in 
force until something take place repugnant 
to the nature of it.— It is also to be observed 
that whatever circumstance occasions the 
annulment of an optional condition (such 
as a defect in the merchandise, or an exercise 
of right on the part of the purchaser), in 
the same manner occasions an annulment of 
the option of inspection. 

Such as would have annulled a condition 
of opPion. — If, therefore, the exercise of 
right be such as cannot afterwards be re- 
tracted (such as the emancipation of a slave, 
or the creating him a Modabbir), — or, if it 
be such as to involve the rights of others 
(such as absolute sale, mortgage, or hire,) 
—the option of inspection is immediately 
annulled, whether the thing have been seen 
or not ; because these acts render the sale 
binding, and the existence of the option is 
incompatible with the obligation of the sale. 
If, on the contrary, the exercise of right be 
not such as to involve the right of others 
(such as a sale with an optional condition, a 
simple tender to purchase, or a gift without 
delivery), — the option of inspection is not 
annulled previous to the actual sight of the 
article sold ; because acts of this descsiption are 
not of a stronger nature than the purchaser's 
acquiescence ; and as the purchaser’s express 
acquiescence to inspection is not the cause of 
annulling the option of inspection (as has 
been already demonstrated), it follows that 
the acts above described do not annul it, a for - 
tiori ; — whereas those acts after inspection 
annul the option of inspection, as they indi- 
cate an acquiescence, and an acquiescence 
after the sight of the thing occasions the 
annulment of the option. 

()ptio7i of inspection is desti'oyed by the 
sight of a part of the article, where that 
suffices as a sample of the whole. — If a person 
should look at a heap of grain, or at the 
outward appearance of cloth which is folded 
up, or at the face of a female slave, or at the 
face and posteriors of an animal, and then 
make purchase of the same, he has no option 
of inspection. In short, it is a rule that the 
sight of all the parts of the merchandise is 
not a necessary condition, because it is often 
impracticable to obtain it, and therefore it • 
is sufficient to view that part whence it may 
be known how far the object of the purchaser 
wiU i)e obtained. In the piy*chase, there- 
fore, of articles of which the parts are similar 
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(such as articles sold by weight or me^sure- 
nient of capacity, and the mode of ascertain- 
iug the goodness of which is by presenting a 
sample to the purchaser) the sight of a part 
is sufficient ; that is, no option of inspection 
can afterwards be clairaea unless the other 
parts of the article should prove inferior to 
the part which has been seen. In the pur- 
chase, on the other hand, of things of which 
the individuals arc not similar (such as cloths 
or animals), the sight of one does not suffice; 
— on the contrary, the purchaser must see 
each individual article. Of this^kind are 
eggs and walnuts, according to Koorokhee. 
(The compiler of tliis work observes, how- 
ever, that these are of the nature of wheat 
and barley, since their individuals are nearly 
alike.) —Now such being the established rule, 
it follows that the sight of a heap of wheat 
is sufficient, as the quality of what is hidden 
may be inferred from what is seen, wheat 
being^ an article sold by measurement of 
capacity, and the quality of which may 
consequently be ascertained by means of a 
samnle : and iu the same manner, tM^ siglit 
of the outside of a piece of cloth suffices, 
unless there be a particular part within the 
folds necessary to be known, such as (in 
stamped (doths) the pattern, in which case 
the option (jf inspection is not annulled until 
the pn ‘chaser see the inside of the ynecc. In 
the case of a man,^ on the other hand, a sight 
of the face is sufficient ; and in animals a 
sight of the face and posteriors. — Some allege 
that in animals a sight of the fore and hinder 
legs is necessary. What was first related is 
on the authority of Abuo Yoosaf. In goats 
purchased on account of their flesh it is 
necessary to s<|ueeze and press the flesh in 
the hands, as that ascertains the goodness of 
it. But if purchased for breed, or for giving 
milk, it is necessary to look at their dugs. 
In pureliasing victuals ready dressed, it is 
necessary to taste them, to ascertain, their 
goodness. 

Option, of inspection iii the purchase of a 
house a person look at the front of a 
house, aiicl then purchase it, he has no option 
of iiis])ection, although he should not have 
seen the apartments: — and so also, if a 
person view the back parts of a house, or the 
trees of a, garden from without. Zifter has 
said that it is requisite that the purchaser 
inspect the apartments of the house. Our 
author also remarks that what is here ad- 
vanced with respect to a sight of the front 
or back part of a house being sufficient, is 
founded on the customs of former times, 
when, all their buildings being of a uniform 
nature, the sight of the front or back parts 
sufficed to ascertain the interior parts ; but 
that in the present time it is very nece©sary 
to enter in, as buildings are in these days 
variously constructed, whence a view of the 
• outside IS no standard by which to judge of 
the inside ; and this is approved. 

* Meaning a slave set up to sale. 


An agent for seisin may mspect in the 
same manner as the purchaser. — The inspec- 
tion of an agent appointed to take possession* 
of an article purchased is equivalent to the 
inspection of tne iJurchaser, and consequently, 
after the inspection of such agent, the pur- 
chaser has no power of rejecting the article 
purchased, unless in a case of a defeo^. The 
inspection, however, of a raesseu^er on the 
part of the purchaser is not equivalent to his 
own inspection. This is tlie doctrine of 
Ilaneefa. The two disciples hold that an 
agent and a messenger are in effect the same 
(that is, the inspection of neither is equivalent 
to that of the purchaser, and consequently, 
that the purchaser has aftbrwards the liberty 
of rejection in both instances. The argument 
they adduce in support of their opinion is, 
that as the constituent has appointed the 
agent merely to take possession, and not to 
aiimil his option, it follows that such annul- 
ment does not belong to him in the same 
manner as holds with respect to option from 
defect; in 'other words, if an agent should 
knowingly take possession of a defective 
article, the option of the purchaser is not 
thereby annulled and in the same rnanner, 
also, as holds with respect to a condition of 
option ; that is, if a person sliouU purchase 
any article, with a reserve of option, and his 
agent, in the interval, ta,ke possession of the 
article, the purchaser’s right of option is not 
annulled and in the same manner also, as 
holds in the wilful annulment of an option 
of inspection; as if an agent should take 
possession of an article concealed, and after 
inspection expressly declare the option to be 
null; in which case the purehasor’s right of 
option would nevertheless still continue in 
force.— Hancefa, on the other hand, argues 
that seisin, or the act of taking possession, is 
of two kinds. — I. Perfect, which is the seisin 
of tlio article with sight and knowfterj^o. 
II. Imperfect, whioh is the seisin of it with- 
out sight, that is, whilst it is concealed. The 
first is termed perfect, and the second im- 
perfect, because the complotencss of seisin 
depends upon the completeness of the bar- 
gain,* which cannot be complete whilst an 
option of inspection remains ; and as, in the 
former instance, this option has been done 
away, it follows that the bargain is in that 
instance complete and perfect; but as, in 
the latter instance, on the contrary, it still 
continues in force, it follows that the bargain 
is in that instance imperfect. — Now as the 
constituent is empowered to take possession 
in either of these modes, it follows that the 
agent is equally empowered, since his con- 
stituent has appointed him, in an absolute 
manner, his agent for seisin. Where, how- 
ever, an agent takes possession of an article 
without seeing it, his power is terminated by 
such imperfect seisin, and he consequently 
cannot afterwards exert an option of inspec- 


eArab. Safka, literally, the act of striking 
hands, in making a bargain. 
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tion 8(f as to destroy that priyilege on the part 
of his constituent by any express declaration. 
*ft is otherwise in the case of an option from 
defect, because, as that is no bar to the 
completeness of the bargain, the seisin is in 
that instance perfect, notwithstanding the 
continuance of the option of defect. — Con- 
cerning^he case of condition of option there 
is a difference of opinion.— Admitting, how- 
ever, that the agent has not the power of 
annulling such option, it is because the con- 
stituent himself is not in this case empowered 
to make a perfect seisin, in as much as the 
object of such conditional option is experience 
and trial, which can only be acquired after 
sfisin ; and as the constituent himself is not 
empowered to make a perfect seisin, it follows 
that his agent cannot be so. — With respect 
to a messenger, he possesses no power, being 
barely commissioned to deliver a message, 
and cannot therefore be capable of taking 
formal possession of any thing. 

The inspection of a blind person maj/ he 
made hij touch, smell, or taste. — S.^le or pur- 
chase, made by a blind person, is valid : and 
after purchase, he has still an option, as 
having purchased an article without seeing 
it ; which option is determined by the touch 
of the article, provided it be of such a 
nature that the touch may lead to a 
knowledge of it ; or by the smell, if it be 
of a nature to be known by the smell ; or by 
the taste, if the ai;ticle be of an esculent 
nature ;— in the same maimer as all these 
modes determine the option of a person 
possessed of sight. 

Or (in a purchase of kual) hi/ description. 
— The option of a blind person, in the pur- 
chase ot land, is not determined until a 
description of the qualities of it be given to 
him : because such a description is equivalent 
to a,sj|rht of tlie object, as in the case of 8illim 
sales.— It is recorded from Aboo Yoosaf, that 
if a blind person, in purchasing land, should 
stand on a spot whence, if he possessed his 
sight, he might inspect the whole, and should 
then declare, “ >am content with this ground 
which I have purchased,” the right of option 
is annulled ; because the standing on the spot 
in this manner is analogous to the actual 
view of it; and the semblance is equivahmt 
to the reality where the reality is unattain- 
able ; as in the case of a dumb person, the 
motion of whose lips is deemed equivalent to 
the reading of the Koran ; or, as in the case 
of a bald person, with respect to whom the 
motion of the razor to and fro over l\is head is 
deemed equivalent (in case of his making a pil- 
grimage to Mecca) to actual shaving. — Hoosn- 
Bin-Zeeyad has said that a blind person must 
appoint an agent for seisin, who may inspect 
and take possession of the article on his 
behalf ; and this is conformable to the 
doctrine of Haneefa, who is of opinion (as 
has been already explained) that the inspec- 
tion of an agent is equivalent to that * f his 
constituent. 

A sight of one of two articles, such as^do 
not admit of samples, still leaves a power of 


rejecting both. — Ip a person, having seen one 
of two garments, should purchase both, and 
should afterwards see the other, he has then 
the option of rejecting both ; because, as gar- 
ments differ essentially from one another, 
a sight of one is not equivalent to a sight of 
both ; and therefore his right of option re- 
mains with respect to the one he had not 
seen. He has it not in his power, however, 
to reject that one singly ; for in such case an 
alteration in the bargain would take place 
before the completion of it,* as a bargain is 
not complete whilst an option of inspection 
remains : and hence it is that the purchaser 
may reject the article, independent of an 
order from the Kazoo, or the consent of the 
seller ; and such rejection is a dissolution of 
the sale from the beginning,— mother words, 
it becomes the same as if the contract had 
never existed. 

The option is destroi/cd hi/ the decease of the 
j)erson with whom it rested. — If a person 

S ossessing the option of inspection should 
ie, the O])tion in such case oocomes null ; 
for (ac<?ording to our doctors) it is not a 
liorcditament, as has already been explained 
in treating of optional conditions. 

Cases of inspection previous to purchase.— 
If a person, having once seen an article, 
should afterwards, at a distant period, pur- 
chase it, and the article, at the time of 
purchase, exist in the form and description 
in whicli ho first saw it, he has not in this 
case any o])tion, because he is possessed of a 
knowledge of the qualities from his former 
inspection ; and an option is allowed only in 
defect of such knowledge. — If, however, the 
urchasor should not recognize or know it to 
e the same article, he has in that case an 
option ; because under such circumstances his 
(jonsent cannot be implied ; or if, on the other 
hand, the nature of the article be changed, 
ho has an option ; because the qualities being 
changqd» it becomes in fact the same as if he 
had never seen it. 

If a purchaser and seller dispute concern- 
ing any recent t change in the nature of the 


* A contract of sale, when settled by the 
parties, does not become complete until the 
execution of it ; yet it cannot admit of any 
alteration of the terms of it in the interval. 
Thus, if two bushels of wheat be sold for two 
dirms, and the parties, before the execution 
of the contract, mutually agree to reduce the 
sale to one bushel for one dirm, this agree- 
ment, as being an altemtion of the terms 
previous to their fulfilment, would be unlaw- 
ful. In short, it is requisite, in this instance, 
either that the parties previously dissolve 
the hfst contract, and then enter into a new 
contract of sale of one bushel for one dirm ; 
or that they formally complete the first con- 
tract by mutual seisin, and that the purchaser 
then sell one of the bushels to the seller for 
one dirm. 

t A#ab. Hadis [or Hadith], mining, super* 
venient upon the contract. • 

* 17 
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artidei— the purchaser asserting this circum- 
stance, and the seller denying it,— in this 
case the allegation of the seller, conhrmed 
by an oath, must be credited ; because the 
interval between the sight and the purchase 
being short, the probability is in favour oi 
the assertion of ^e seller, that such change 
did not happen till after the purchase had 
taken place. If, however, a long Period 
should intervene between the sight and the 
purchase, our doctors are in this case of 
opinion that the allegation of the purchaser 
is to be credited ; because, as it is the nature 
of everything to decay in course of time, it 
follows that his assertion is supported by 
probability. 

Ir the parties dispute concerning the period 
when the article was inspected, the seller 
asserting that the purchaser had lirst seen 
and then purchased the article, and the pur- 
chaser denying this, — in that case the alle- 
gation of the purchaser, upon oath, is to he 
credited. 

A person^ after disposing (f a part of his 
purchase ^ has no optnm with respect to the 
remainder.— \lf a person purchase a bundle of 
clothes of a Zoota* without seeing them, and 
atterwards sell or give away part of them ; 
in this case he has not the power of njecting 
any of those that remain unless they should 
prove defective. In the same manner, if he 
purchase a bundle of clothes of a Zoota, stipu- 
lating a condition of option, and afterwards 
sell or bestow in gilt part of them, his right 
of option is annulled ; because it is not iu his 
power to reject what he has no longer any 
property in ; if, tluTefore, ho were to reject 
the remainder, it would induce a deviation 
from the bargain before the completion of it 
(for the existence of an option of inspection, 
or of a condition of option, is a bar to the 
completeness of the bargain). It is other- 
wise in an option from defect; as the bargain, 
notwithstanding the ex^teuoe of such option, 
is completed upon seizing the article sold, 
although it be not complete before scihin ; — 
but the present case proci'eds on the supposi- 
tion of possession liaving been taken. If, 
nowever, the supervenient dec'ds of sale or 
gift, on the part of the purchaser, be rendered 
null (as if the secondary purchaser should 
undo the bargain on account of the discovery 
of a defect, — or, as if the purchaser himself 
should recede from his gift), in this case the 
o-ption of inspection still remains.— This is 
from Shimsh-ul-Ayma. It is related, as an 
opinion of Aboo Yoosaf, that an option of 
inspection once annulled cannot again re- 
vive, any more than a conditional option ; 
and Kadoore has adopted this doctrine. 

^ A tribe of black Arabs.— ‘‘ Zoot.—A'tribe 
of Arabs who formerly inhabited the fenny 
I region lying between W adis and Basra ; 
they were defeated and reduced to servi- 
tude by Mootasim, the eighth Khalif.**— (D( 
Hcrbelot.) 


CHAPTER IV. 

OF OPTION FEOM DEFECT. 

A purchaser discovering a defect in the 
article purchased^ is at liberty to return it to 
the seller. — If a person purchase and take 
possession of an article, and slmuKl after- 
wards discover it to have been defective at 
the time of sale, it is at his option either 
to take it for the full price, or to reject it : 
because one req^uisite, in an unconditional 
contract [of sale], is that the subject of it be 
free from defect ; — when, therefore, it proves 
otherwise, the purchaser has no option ; for 
if the contract were obligatory upon him, 
without his will, it would be injurious to 
him. Ho is not, however, at liberty to retain 
the article, and exact a compensation, on 
account of the defect, from the seller ; be- 
cause, in a contract of sale, no part of the 
price is opposed to the quality of the article , 
— and alsm because the sellei* does not con- 
sent to bo divested of the property for a less 
price than that which he stipulates : — ^if, 
therefore, the punchaser were to retain the 
defective article, and exact a compensaj^ion 
from the seller on account of the defect, it 
would be injurious to the latter; — but it is 
possible to obviate the injury to the pur- 
chaser without entailing an injury on the 
seller, by permitting him either to retain the 
article, if he approve ol* it with the defect, 
or to reject it. 

Unless he teas aware of the defect hf ore- 
hand. — If, however, the purchaser, at the 
time of sale, or of taking possession, be aware 
of the delect, and nc^vertheless knowingly 
and wilfully make the purchase, or take 
l)ossession, no option remains to him ; be- 
cause when he thus i)urchases or takes posses- 
sion of the article, it is evident that he ^ssents 
to the defect. 

Whatever tends to depreciate an article 
i.s a difect. — Whatever may be a cause of 
diminishing the price amongst merchants 
is considered as a defect ; bfecause inj ury is 
occasioned by deficiency in point of value ; 
and deheieney in point of value occasions 
deficiency in price ; and the mode of ascer- 
taining this is by consulting merchants who 
arc nractised in estimating the value of 
articles. 

Defects incideyit to children affect the sale 
of a slave during infancy hut not after 
maturity. — A disposition to abscond, or to 
make urine upon carpets, or to commit theft, 
are defects in children during their nonage, 
but not after they attain to the age of ma- 
turity. If, therefore, any of these defects 
appear in an infant slave during childhood 
whilst in the hands of the seller, and after- 
wards appear in him during childhood whilst 
in the hands of the purchaser, he [the pur- 
chaser! is in that case at liberty to return 
him tJ) the seller, in virtue of option from 
defect ; because this is the same defect that 
exiuted whilst in the possession of the seller. 
If, on the other hana, any of these defects 
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should occur in him, in the purchaser’s 
hands, after he attains to maturity, the 
•purchaser is not at liberty to return him by 
option from defect; because this defect is 
different from that which aupeared during 
childhood in the hands of the seller, since 
these effects proceed Irom different causes in 
the peKo^ of childhood and maturity ; for 
the making of urine upon a carpet (for 
instance) during the time of childhood, is 
owing to a weakness in the bladder .--where- 
as, after maturity, it arises from a disease in 
the interior parts ; and, in the same manner 
the running away of a child is Irom a desire 
of play ; and the commission of theft from 
Plough tlessness ; but these, where they occur 
after maturity, are the effect of innate 
wickedness. By a child is here meant one 
in its perfect senses ; for a child not in its 
perfect senses is incapable of running away ; 
whence it is that the term used in that case 
is lost or strayed, not absconded : — the run- 
ning away, therefore, of such a one is not a 
defect. 

Lvnacy operates as a perpetual defect^ 
provided it ever occur after tfie sale. — Mad- 
^’l:ss during infancy operates as a perpetual 
defect in other words, if an infant slave be 
suldect to lunacy in the hands of the seller, 
anci the lunacy recur whilst in the hands of 
the purchaser, whether during childhood or 
after maturity, the purcliaser is at liberty to 
return him to the seller ; because this niad- 
ness is in effect the same as had originally 
existed whilst the slave was yet in the 
seller’s hands, as being occasioned by the 
same cause, namely, an internal malady. — 
It is not, however, to be understood (as some 
have imagined) that the return of the mad- 
ness is not required as a condition to cnalde 
the purchaser to dissolve the bargain ; for 
Ggm^A.lmighty, as being all powerful, may 
remove the madness, although that seldom 
happen. Hence it is necessary that the mad- 
ness return, to enable the purchaser to dis- 
solve the bargain : for, unless it actually 
return, he has Hot this privilege. 

Defects which operate in the sale of female 
slaves j hut not of males. — A bad smell, from 
the breath or armpits, is a defect in regard 
to female slaves, because in many instances 
the object is to sleep with them ; and the 
existence of such defects is a bar to the 
accomplishment of that object. — These, how- 
ever, arc not defects with regard to male 
slaves; because the object, in purchasing' 
them, is merely to use their services : and to ! 
this these defects are not obstacles, since it is 
possible for a slave to serve his master with- 
out the necessity of the master’s sitting down 
with him, so as to receive annoyance from 
these defects.—If, however, they proceed 
from disease, they are considered as defects 
with regard to male slaves also. 

Whoredom and bastardy are defecjjs with 
regard to a female slave, but not with regard 
to a male ; because the object, in the pur- 
chase of a female slave, is coha,bitationtind 
the generation of children, which must be 


affected by either of the above circum- 
stances ; whereas, the object in the purchase 
of a male slave is the use of his services, the 
value of which is not depreciated by his 
committing whoredom.— If, however, a male 
slave be much addicted to whoredom, our 
lawyers are of opinion that it is a defect, 
because in the pursuit of women he neglects 
the service of his master. 

Infidelity is a defect in both male and 
female Infidelity is a defect in 

both a male and female slave;* because the 
disposition of ^ a Mussulman is averse to the 
society of infidels; and also, because as, in 
the expiation of murder, the emancipation of 
an inhdel slave does not suffice, it follows 
that the possession of such a slave is not 
what is desired, since a part of the object is 
thus defeated. If, on the contrary, a person 
should purchase a slave, on condition of his 
being an inlidel, and he alter wards prove a 
Mussulman, the purchaser has no power of 
dissolving the bargain, since the exemption 
from infidelity is no defect. 

Con^itutional infirmities are defects in a 
female slave, — A total su[)pr(‘ssion of tho 
courses, or an excessive evacuation of them, 
are defects with respect to a female slave, as 
they proceed from internal maladies. It is 
to he observed, however, that the want of 
the courses is not considered as a defect 
until tho extrenie period of maturity bo 
elapsed, which in females (according to 
Haneefa) is seventeen years ; and this know- 
ledge must be had from the information of 
the slave herself.— If, therefore, a person 
purchase a female slave arrived at full 
maturity (that is, seventeen years of age), 
and learn from liersdf that h(T courses have 
not appeared, he is then entitled to return 
her to the seller before taking possession • 
and even after taking possession, provided 
the seller simply deny the circumstance, and 
refus(^to conffrm it with an oath. If, how- 
ever, the seller deny the circumstance upon 
oath, the purchaser is not entitled to return 
her. 

A purchaser is etditled to compensation for 
a defect in an article where it has sustained 
a further blemish in his hands; hut he can-> 
not, in this case, returvi it to the seller. — Jf 
an article, after being sold, should receive a 
blemish in the hands of the purchaser, and 
the purchaser should afterwards learn that 
it had also a bh'mibh at the time of sale, he 
is, in that case, entitled to receive from the 
seller a compensation for the defect ; but he 
is not permitted to return it to him, as that 
would be attended with an injury to the 
seller, since it would necessitate hitYt to 
receive again into his property a thing with 
twojblemishes which, in issuing from him, 
had only one. As, therefore, the return of 
the article is in this case impracticable, and 


• That is, supposing the slave to he pur- 
chase as a Mussulman, and h^prove to have 
been an infidel at the time of purchase. 

• i'? * 
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melonfl, cmcumlyers, walnuts, or the like, and 
after opening them discover them to be of 
had quality ; in that case, if they be alto- 
gether unfit for use, the purchaser is entitled 
to complete restitution of the price from the 
seller, as the sale is invalid, because of the 
subject of it not being in reality property. 
If, on the other hand, notwithstanding their 
badness, they be still fit for use, the pur- 
chaser is not entitled to return them to the 
seller, because the opening of them is an 
additional defect of bis own creation : he is, 
however, entitled to a compensation for the 
defect ; as by this means the injury he would 
otherwise sustain is remedied to the greatest 
possible extent. Shafei has said, that he is 
entitled to return them after opening them ; 
because that is the exercise of a power 
committed to him by the seller. In reply to 
this our doctors argue, that the seller has 
empowered him to open them in virtue of 
his 1 becoming the prox)rietor. Hence the 
case is the same as where a person purchases 
a garment^ and, haying cut it, discovers a 
defect in it ; in which case the p’lrchaser 
is not entitled to return the garment upon 
the seller’s hands, although he [the seller] 
had authorized him to cut it down. In 
short, if the articles proven defective only in 
a sraoH part, the sale is valid, upon a favour- 
able construction, because it is incident to 
walnuts, and such other articles, to be bad 
in a small part (by a small ])art is meant 
what is commonly the case, such as one or 
two in a hundred); but if, on Ihe otlier 
hand, a great part prove bad, th(‘ sale is 
invalid, and the purchaser is entitled to a 
complete restitution of the purchase niomy ; 
because in this cas(^ the seller has united 
together entities and non-entities with re- 
gard to value ; and the case is tluirefore the 
same as if a i)erson were to sell together 
freemen and slaves. 

Case of a purchaser selliucj what he has 
purchased, which is afterwards retitrned to 
him in consequence of a defect, — If a per- 
son, having purchased a slave, should sell 
him to another, and that other return the slave 
to him on discovering him to be defective, 
and he agree to receive him back, on the 
Kazee’s issuing a decree to that effect, 
founded on the proof of the defect by wit- 
nesses, or on the refusal of the first pur- 
chaser to confirm his denial upon oath, in 
that case the first purchaser is entitled to 
return the slave to the seller; because, 
although it be not lawful for a purchaser, 
after the sale of the article on his part, to 
return it to the seller, still, in this case, the 
second sale having been annulled by the 
Kazee, it becomes the same as if no such 
sale had ever existed. 

OiiJFCTiON. — As the first purchaser aenied 
the defect, and obliged the second purchaser 
to establish the fact by witnesses, it would 
appear that he is not entitled to return the 
slave ; because, if he ground his right on the 
defect, he is guilty of prevarication, siij,ce he 
fijst denies the defect, and then asserts it. 


Reply. — The disproof of the denial by 
the Kazee’ s decree, founded on the proof of 
the fact by witnesses, renders such denial of 
no validity in law ; hence the apparent con- 
trariety of his denial and assertion is recon- 
ciled, and as the first sale continues in force, 
and the defect is at the same time proved, 
it follows that he is entitled to ret^wn the 
slave to the seller. If, therefore,* he choose 
to return him, it is a valid rejection; but if 
he should rather choose to keep him, the sale 
continues in force. It is otherwise where 
an agent for sale disposes of an article, and 
the purchaser returns it to the agent in con- 
sccjucnce of a defect ; for this is in reality a 
return to the constituent ; and the agent is 
not required to return the article to his con- 
stituent, because, in this case, there is only 
one sale, whereas in the case in question 
there are two, whtmee the dissolution of the 
s(‘Cond sale does not dissolve the first. In 
short, if the second purchaser, on the dis- 
covery of a defect, return the slave, and the 
first purchaser receive him back, in conse- 
(luence of a decree of the Kazee, he [the first 
purchaser] is in that case entitled to return 
him to the original seller. If, on the other 
hand, the first X)urchaser agree to receive 
him back without a decree of the Kazee, he 
in tliat case is not entitled to return him 
to the original seller, because, although the 
second sale be annulled with regard to hiui- 
sclf and the second purchaser, still it is 
('(piivalent to a sale de novo with regard to 
all other persons ; and the original seller is 
another person. — It is recordea, in the Jama 
Sagheer, that when the subject of the sale is 
returned to tlu' first purchaser, without a 
decri'c of the Kazec‘, on account of such a 
defect as very rarely happens (such as an 
additional finger, for instance), the first 
purc'haser has not the power of returning it 
to the original seller ; and this (as our t-utnor 
remarks) is a direct proof that the effect is 
the same in both cases; that is, whether the 
defect be of such a nature as may have 
recently happened, or such r,s never recently 
happens, in some traditions it is men- 
tioned, that in the latter case the purchaser 
may return the subject of sale to the original 
seller, as there is then a certainty that such 
defect did exist whilst in the hands of the 
original seller. 

Conduct to he observed hy the magistrate, 
in case of a purchaser, after taking jjossession, 
alleging a defect in the article . — If a person 

I mrehase a slave, and take possession of 
um, and then assert a defect in him, the 
Kazee in such case must not enforce the 
payment of the price on the part of the pur- 
chaser until he shall have investigated his 
assertion, either by the declaration of the 
seller, upon oath, that the slave had no 
defect, or by the proof of the fact on the^ 
part of the purclmser by witnesses. The* 
suspension of the Kazee’ s decree with regard 
to the payment of the price is requisite, lest 
su^ decree should be rendered vain and 
useless by the subsequent proof of the 
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defeci;; and also, because the tenor of such 
decree is that the purchaser shall pay the 
jiomplete price in fulfilment of the specific 
claim of tne seller,— whereas the purcnaser, 
by asserting a defect, denies the obligation 
on him to pay the complete price. The 
Kazee, therefore, must first proceed to exa- 
mine mto the circumstance of the defect; 
and ir tht purchaser should say that his 
witnesses are in Syria,* he must then exact 
from the seller his denial upon oath. If the 
seller should take the oath accordingly, the 
Kazee must then decree the payment of the 
price ; because in suspending the price till 
the arrival of the witnesses, an injury would 
Result to the seller ; and the immediate en- 
forcement of the payment does not in so 
great a degree injure the purchaser, because 
after the return of the witnesses from Syria, 
if he should establish liis proof, the purchase 
money will be returned to him on his return- 
ing the slave to the seller. If, however, the 
seller should refuse to take an oath in sup- 
port of his denial, the assertion ^f the pur- 
chaser is then established, as such refusal is 
an argument in favour of the existence of 
the defect. 

Case of a purchaser alleging the existence 
of a defective property before he had made 
the purchase; and the forms of deposi- 
tion to be required of the seller in this 
instance. — If a person, having purchased 
a slave, should afterwards assert that “ he 
had run away from him, and had also run 
away whilst in the possession of the seller,’’ 
and the seller offer to take an oath that “he 
had never run away from him” [the pur- 
chaser], the Kazee must in that case refuse 
to receive his deposition, until the purchaser 
first prove by witnesses that “ he had run 
away from him” [the seller], after which 
the Kazee must tender an oath to the seller 
to.*tlii8 purport, “by Gon, 1 have sold the 
said slave and deliven^d him to the pur- 
chaser, and he never ran away whilst he 
belonpd to me ” (as is mentioned by Moham- 
med in the Jama) ; or to this purport, “ by 
God, the purchaser has no right to return 
to me such slave, on account of the defect 
W’hich he asserts;’’ or in this manner, “ by 
God, such slave never ran away whilst he 
belonged to me.” He must not, however, 
tender an oath to him to this purport, “ by 
God, I sold the said slave at a period when 
he had not the said defect : ” nor in this 
manner, “ by God, I sold the said slave and 
delivered him to the purchaser at a period 
when he had not the said defect ; ” because, 
in taking such oaths, the meaning of the 
seller may be, that “ although he had such 
a defect formerly, yet he had it not at the 
identical period of sale or delivery ; ” and 
thus, without any deviation from truth, he 
may defraud the purchaser of his right. If 
the purchaser should not be able to prove, 

* That is, at such a distance as renders 
their appearance in court impracticable.* 


by witnesses, that the ^ave had run away 
from him [the purchaser], the oath, in that 
case also (according to the two disciples), 
must be tendered to the seller. Our modern 
doctors have differed concerning the opinion 
of Haneefa upon this point ; as some or them 
say that, according to him, an oath is not to 
bo administered to the seller in this instance. 
The argument of. the two disciples is, that 
as the assertion of the plaintiff is worthy of 
regard, and such as would be attended to 
in case of its being proved by witnesses, it 
follows that in default of such witnesses the 
seller must be required to deny the asser- 
tion upon oath. The reasoning of Haneefa 
(as recorded by those who have said that, 
according to him, an oath is not to be ad- 
ministered to the seller) is tliat the form of 
swearing a defendant has been ordained by 
the LAW^ for the purpose of removing any 
litigation that may happen to arise, — not 
for the purpose of exciting litigation. Now, 
in the present case, the exaction of an oath 
from the seller will only give birth to a now 
litigation : because, in case he should refuse 
to take it, and the proof of the fact be thence 
established, it will become a now subject of 
contention whether the said defect did exist 
or not during his being in the seller’s pos- 
session, and there will be a necessity for 
tendering to him another oath, upon this 
point, for t he purpose of removing this fresh 
cause of dispute. 

If a person purchase a female slave, and 
having received her from the seller, should, 
on the discovery of a defect, desire to return 
her, and the seller assert that “ he had sold 
two female slaves to the purchaser of which 
he only produced one,” and the purchaser 
maintain, on the other hand, that “he had 
only sold one,” — in that case the declaration 
of the purchaser, upon oath, is to be credited ; 
for, as the disagreement here relates to the 
quantity taken possession of, the person who 
took fossession must be credited, as being 
the most competent judge ; — in the^ same 
manner as Icdds in a case of usurpation 
that is, if tile person whose property is 
usurped assert the usurpation of a par- 
ticular quantity, and the usurper deny tho 
quantity, his declaration upon oath is to be 
crediteef ; and so also in the case in ques- 
tion. If, on the other hand, the purchaser 
and seller agree in the extent of the sale, 
but differ wdth respect to that of the seisin 
(as if both should allow the two female slaves 
to have been the subject of the sale, — the 
seller assertinfj that “ the purchaser had 
received both,’ and the purchaser, on the 
other hand, maintaining that “ he had only 
received one ”)— in that case also the decla- 
ration of the purchaser, upon oath, is to be 
creiiitcd, for the reason already explained. 

Case of a person purchasing two slaves, 
one of ivhom proves defective.-— I y a person 
purchase two slaves by one contract, and* 
take possession of one, and then discover 
the other to be defective, he is not in that 
case^ permitted to retain tl^ one he had 
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the posseBsion of the first seller, and of which 
the diflferent purchasers were not apprised at 
the period of concluding their respective con- 
tracts, — in that case, according to Haneefa, 
the last purchaser has a right to return him 
for a full retribution of the price to the 
person from whom he bought him ; and he 
again is entitled to return him, on the same 
condition, to the person from whom he 
bought him ; and in this manner the return 
may be made tlirough the difierent grada- 
tions of purchasers to their immediate sellers, 
until at length the slave be returned to the 
seller in whose hands he committed the theft ; 
—in the same manner as in a ease of claim 
of right ; lor the existence of a cause of 
amputation is (according to Haneefa) equi- 
valent to a claim of right, as was before 
explained. According to the two disciples, 
on the other hand, the last purchaser is 
entitled to a compensation from the imme- 
diate seller ; but he again is not entitled to 
any compensation from his immediate seller; 
in the same manncT as in a case of defect; 
for the existenoc of a cause of amputtition is 
(according to them) equivalent to a defect, as ! 
was before explained * — (It is to be observed , 
that the mention of the purchaser being 
ignorant of the theft committed by the slave 
is insis'^d on in the two preceding examples, 
on acccLint of the particular tenets of the 
two disciples; for as, in their opinion, the 
existence of a cause of mutilation is equiva- 
lent to a dcdect, it follows that if the pur- 
chaser had previous knowledge of the exist- 
ence of such cauH(', he would aj)pear to have 
acquiesced in the defect, and consequently 
have reliiKiuished any right to a comi>on- 
sation. As Haneefa, on the contrary, holds 
the existence of a cause of mutilation to ho 
equivalent to a claim of riglit ; and as the 
knowledge or ignorance of this ciicnrastance 
makes no difiereiicc with rcsi)Oct to the pur- 
chaser, it follows that such s]>('citi cation, with 
regard to his tenets, is perfectly immaterial.) 

Where the purchaser grants the seller an 
exemption f roni defects, he cannot a fterwards 
return the article^ whatever the defects in it 
may he, — If a person should sell a .slave, 
stipulating an exeiu])tion to himself of all 
responsibility for his defects, as if he should 
say, “ 1 have sold this slave with all his 
defects,”— in that case, if the purchaser 
acquiesce in such condition, and exempt him 
from any responsibility, he is not afterwards 
permitted to return him to the seller on 
account of any defect, notwithstanding the 
condition of the seller may have been gene- 
ral, that is, without specifying the particular 
names of the defects from the re^onsibility 
of which he exempted himself. — ^afei is of 
opinion that such exemption is not valid, 
unless the name of every defect to whioli it 
rtders he spocitied for it is a rule, with 
him, that exemption from undefined claims 
•■is invalid ; because exemption has some of 
the properties of investiture (whence it is 
that it may be rejected), and investiture of 
an undefined i^ature is invalid. The argu- 


ment of our doctors is that the grant such 
exemption is in fact a voluntary surrender 
of one’s own right, the uncertainty with 
respect to which can be no cause of conten- 
tion, since delivery is not requisite. It is to 
he observed that Aboo Yoosaf is of opinion 
that the exemption, in this case, includes all 
defects actually existing at the time of sale, 
and also all which may happeman rhe in- 
terval between that and their delivery. 
Mohammed and Ziffer, on the contrary, are 
of opinion that the defect which may happen 
in the interval ought not to be included. 
The argument of Aboo Yoosaf is that the 
probable object of such surrender on the part 
of the purchaser is to render the sale bind; 
ing and conclusive, which would not be t^ 
case unless the defects that may happen in 
the interval between the sale and the seisin 
were also included. 


CHAPTER Y. 

OF INVALID, NULL, AND * ABOMINABLE SALES. 

A SALE is INVALID where it is lawful with 
respect of its essence, but not with respect 
of its quALiTY ; and null, where the subject 
is not of an appreciable nature ; and the 
t(Tms INVALID and null, are often indis- 
criminately used.— An abominable sale is 
such as is lawful both in its essence and 
(iUALiTY, hut attended with some circum- 
stance of ABOMINATION. 

Dislinetions hehveen a null and an invalid 
sale, — A SALE in exchange for carrion, blood, 
or the person of a freeman, is null, because 
none of these cases hears the characterii^ic'’of 
sale (namely, an exchange of property for 
property), since thest^ articles do not consti- 
tute property with any person. A sale in 
exchange for wine or porlr (on the other 
hand) is merely invalid ; because the charac- 
teristic of sale does exist in these instances, 
as these articles are considered as property 
with some descriptions of people, such as 
Christians and Jews; but they do not con- 
stitute property with Mussulmans, and a 
contract comprehending these articles is 
therefore invalid. 


* The word in the original is Makrooh, 
which the translator (following its literal 
and common acceptation) has rendered abo- 
minable. The term, however, in this work, 
is not to be understood in the ill sense in 
which it is generally employed in the Eng- 
lish language ; the cases to which it relates 
being Kich as are in every respect legal, hut 
whicn being attended with circumstances of 
impropriety, an abstinence from them is 
rec(finmenaed. 
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Th$ property purchased under a nuU sale ng such object, and not (as in the other case) 
is merely a trust in the purchaser s hands. — as the object itself. The specitication of the 
Jn a swe that is null, the purchaser is not oork or wine, therefore, is roj^arded merely 
empowered to perform any act with respect :hat the purchaser may become the pro- 
to the subject of the sale, but it remains as a prietor of the cloth, and not in order that the 
trust in his hands, according to some of our seller may become proprietor of the wine or 
modern doctors ; because, as the contract of pork; and hence the mention of those articles 
sale, such an instance, is totally disre- s invalid, and the payment of the price of 
garded, thtre remains only the seisin of the die cloth, and not the delivery of the liesh or 
purchaser with the consent of the seller : liquor, is incumbent on the purchaser (and 
and accordingly, if the article were to perish so also, where a person sells wine or pork for 
in the purchaser’s hands, in this instance, 3loth) for, as cloth is a saleable article, 
he is not responsible for it. Others are of the cloth must, in this instance, bo consi- 
opinion that the subject of the sale, in this dered as the subject of the sale ; for which 
case, is not a deposit, but that the purchaser reason this is an invalid and not a null sale ; 
is not responsible for it (in other words, if it because where, in a contract of sale, the sub- 
perish in the purchaser’s hands, he is answer- ject on both sides consists of something else 
able) ; — because the article is as much in his than money, either may with equal pro- 
possession, in this instance, as an article priety be considered as the subject of the 
detained in a person’s hands with an inten- sale. (This sp(;cies of sale is termed a Beeya 
tion of purchase, and for which he is respon- Mookayeza, or barter.) 
sible. Some allege that Han cefa is of the The sale of a Modahhir, an Ani-Walid^ or 
first opinion, and the two disciples of the a Molmtih is uhU.—^lwv, sale of an Ara- 
second. The reasons for this dllference of Walid, a Modabbir, or Mokatib, is null ; — 
doctrine will be explained in treating of the bccaus# an Am- Walid has a claim to free- 
deoease of an Am- Walid or Modabbir, in the dom, as the pro])h(^t has said, “ Her child 
hands of a purchaser. ^ hath set her free ’’ (that is, her child is a 

But that purchased under an invalid sale cause of freedom to her) ; — and the cause of 
heeomes his property. a case of invalid freedom, with respect to a Modabbir, is not 
sale, the purclmser becomes proprietor of the established upon the decease of his owner, 
article upon taking possession of it ; and is but must be considered as actually extant in 
responsible for it [if it be lost in his hands] him at present, as the owner is incapable 
Shafei is of a ditterent opinion, as will be of emancipating him after his decease 
hereafter explained. and a Mokatib, on the other hand, is pos- 

Tiie sale of carrion, blood, or the person s(‘ssed of his own person as a right estab- 
of a freeman, is null, in the same manner as lished in him, and binding upon his owner, 
a sale in return for those articles is null ; insomuch that the owner cannot of himself 
because, as those article's do not constitute break or infringe upon it: — if, therefore, the 
property, tliey arc unsaleable. ^ sale of any oi’ these wctc valid, thatwliich is 

A sale of forbidden ihinqs, if for nionei/^ is establishc'd in thorn would be rendered null ; 
null; hut if in the u'ay ofharlery is invalid. — — hence the sale of them is null. — Respecting 
A SALE of wine or pork, if in return for a case where a Mokatib himself acquiesces iu 
mbifby, is null ; and if in return for any ()thcr being sold, there are two opinions rotsorded. 
article (as cloth, for instance), it is invalid, — According to th(‘ Zahir Rawayet, the sale in 
whence it is that the seller of pork or wine, such Base is valid. It is to be observed that 
for cloth, becomes the proprietor of such by a Modabbir is here meant such as is ab- 
cloth, althougl^ the actual pork or wine df solutely so, and not one whoso condition of 
not become the property of the purchaser freedom is restricted to the non-recovery of 
The distinction in these cases is, that wint his master from the illness under which he 
and pork arc held by Zimin ecs to be pro- laboured at the time of granting the tad beer, 
perty, whereas Mussulmans consider them as And the purchaser is not responsible if 
articles from which no use can be derived, they die in his hands. — If, after the sale of 
because the law has commanded the con- an Am- Walid or Modabbir, and the seisin 
tempt of them, and prohibited all regard to of the purchaser, one or other should die, in 
them among Mussulmans. IS ow, a Mussul- this case, according to Hanee fa, the purchaser 
man’s purchasing either of these fur specie is not responsible.* According to the two 
implies a regard to them, because it is not disciples he is responsible for the value 
money (which constitutes the price) that is (and there is one tradition which reports that 
the object of the sale, as it is merely the in- Hancefa coincides with them on this point), 
strument of acquiring the object ; for in fact —The reasoning of the two disciples is, that 
it is only the wine or pork that is the object as the purchaser took possession of the Mo- 
and as tnese articles are not appreciable with dabbir or Am- Walid in virtue of a sale, he 
respect to Mussulmans, it follows that the is tRerefore responsible for the loss ; in the 
sale of them is null. It is otherwise if a same^ manner as for the loss of any other 
Mussulman purchase cloth for pork or wine property after purchase and seisin ; — f 
because that can admit of no other ctnstruc 
tion than that he regards the cloth as th( 

object of the transaction, considering^ th( • ^hat is, the loss is considered as falling 
pork or the wine only as the means of atmin- upon the seRer, and not iipon%he purchaser. 
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reason, that an Am-Walid or Modabbir may perhaps void of milk, and full of wind; o^ 
be included* in a contract of sale; whence because there might arise a contention with 
it is that any article united with them in a respect to the mode of extracting the miUi*;’ 
contract of sale becomes the actual property or because it might happen that the udder 
of the purchaser. It is otherwise with re- contained more milk at the time of extract- 
spect to a Mokatib, as the purchaser is not ing it than at the time of sale; and hence 
responsible for the loss of liim, because, there might be implicated in the sale some- , 
being possessed of his own person, the thing not properly the subject of it. r 
purchaser’s sf isin of him is not fully es- Or of hair {or wool) upon aft amrnaL— 
tablished ; and the responsibility attaches The sale of wool or hair growing upon an 
in virtue of the seisin. I he argument of animal is null ; because, whilst joined to the 
Haneefa is, that actual sale cannot operate animal, it is considered as a constituent part 
with respect to what is not in reality a fit of it ; and also, because it cannot be exactly 
subjectof it; and asaiyiodabbiror Am-Walid cut away from the animal, without either 
are not in reality fit subjects of sale, they leaving a part of it or taking away part of 
are therefore considered in the same light the skin, since it is not practicable to pull it 
with a Mokatib. In reply to what the two out. It is, moreover, recorded in the Kakl 
disciples urge it may be observed, that an Haheeh, that “the prophet prohibited the 
Am-Walid or Modabhir are not included in sale of wool upon the animal, of milk in the 
a sale for the sake of their persons, but only udder, and ot butter in the milk.“* It is 
in order that the effect of sale may be estab- recorded of Aboo Voosaf, that he admitted 
lished with respect to such articles as may the legality of the sale of growing wool: but 
have been united with them in the contract; to this the above tradition is an answer, 
in the same manner as where property of The saL is invalid of any article which 
the purchaser happens to be involved in the caniiot he separated from its situation with- 
contract in other words, if a person pur- out injury.— Vr is not lawful t to sell a piece 
chase two slaves by one contract, and one of of wood sustaining a weight, such as a pillar 
those daves happens to be his property, such or a beam, although the piece of wood be 
slave iS nevertheless included in the con- specified and deteiminate. either is it 
tract,-— not indeed for the sake of his nerson, lawiiil to sell a yard from a piece of cloth 
but merely in order that the etl'ect of the sale which is sew ed, whether the parties specify 
may extend to the other slave, who is united that the yard sliall be cut off from it or 
witn him in it. not; because in this case a delivery with- 

The sale is null of fish in the wafer.— T ut. out injury is impracticable. It is otherwise 
sale of fish which is not yet caught is null, where a person agrees to sell ten drams (for 
as it is not in the state property.— -In the instance) from an ingot of silver, for these 
same manner also, the sale of a fish w'hich niay be out otf from the ingot without injury 
the vender may have caught, and afterwards to it. It is to be observed, howeyer, that if 
thrown into a large fountain from W'hich it the seller, betore the dissolution of the 
cannot be taken without difficulty, is null, contract, should cut off the yard of cloth, or 
because there the delivery is impracticable, pull away and separate the piece of wood, 
(It is lawful, however, in* case the fountain the sale in that case becomes complete, since 
be so small as to admit its being caught with the cause of its invalidity is removed. '* 
ease.) — If fish should of themselves come Or of which the q^^ality or existence cannot 
into a fountain wdthout the proprietor’s It is otherwise with respect 

having taken any means, by the erection of to the sale of the kernels of datt'S, because 
a dam, or the like, to ])revt'nt their ('gross, that continues null, although the stones be 
they are not considered as property, and the afterwards opened and the kernels taken 
sale of them is tlu'refore null. out; since (contrary to the case of the yard 

Or of a bird in the air.— T ut sale of a of cloth, or the piece of wood) the existence 
bird in the air, or of one which after having of thi^m was originally uncertain, 
been caught is again set at liberty, is null ; It is not lawful for a game-catcher to sell 
because in the one case it is not property, “what he may catch at one pull of his net;” 
and in the other the delivery is rendered because the subject of the sale is imcertain ; 
impracticable. and also because the purchaser may be de- 

Or of a fwtus in the womh (or its off- ceived, as it is possible that none may be 
spring). — TnE sale of a foetus in the w^omb, caught. 

or of the oflspring of that foetus, is null ; Or the quantity of which can only he 
because the prophet has prohibited it; and judged of hy conjecture.— I t is not lawful to 
also, because there is a probability of fraud, sell dates growing upon a tree in exchange 
from there being a want of certainty in the for dates which have been plucked, and 
case. which are computed, from conjecture, to be 

Or of milk in the udder. — The sale* of 

milk in the udder is null ; because ther(? is 

^ possibility of fraud, in the udder’s being * That is, before it has been extracted by 
chumii%. 

. , + By tho phrase “ it is not lawrful,” is here 

* That is, “ may be joined with other (and^ the following examples) to he under- 
articles.” ^ stood, “ it is invalid.” 
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equal *iii point of measurement to those that tiona that “in grass all men are alike 
are upon the tree. This species of sale is sharers’*— (that is, it is common to all), 
termed Mozabinat;* and has been prohibited Neither is it lawful to let it out on lease ; 
bv the prophet, as well as the sale termed because, as it is not permitted to farm any- 
Mohakila, which is the sale of wheat in the thing, where the object is the destruction of 
ear, in exchange for a like quantity of wheat it, even though it be the property of the 
by conjecture. The law is the same with lessor, it is eonsejiuently in a superior degree 
respects the sale of grapes on the vine in unlawful to let in lease an article of which 
exchange lor raisins, Shafei holds these the property is common to all, where the 
sales to be lawful, provided they be not object ot the lessee is the destruction of it.* 
extended to a quantity exceeding five Or of bees {unless in a hive, or with the 
Wusks ;t because, although the prophet has coni/;).— T he sale of bees is not lawful 
prohibited a sale by Mozabinat, yet he has according to the two^ Elders. Mohammed is 
permitted what is termed Oraya ; which he of opinion that it is lawful, provided the 
explains to be a sale of dates upon a tree, bees be in a place of cu3tody,t and not 
pT-ovided the quantity be less than five wild;! and such is also the opinion of 
Wusks, in exchange for a quantity whieli Shafei ; because a bee is an animal yielding 
have been plucked, and which are similar, in good ; and as we are permitted by the LXW to 
point of measurement, according to compu- enjoy the good which that creature yields, it 
tation. Our doctors, on the other hand, follows that the sale of the animal is por- 
axplain Oraya in its literal sense to mean a mitted. The reasoning of the two Elders 
gift; and the nature of it is this. A person is that, the animal being of an offensive 
makes a gift of the dates of his orchard to nature, the sale of it is therefore unlawful, 
another, who thereupon comes and enters in the same, manner as iii the case of wasps, 
the orchard. This gives disgust to the pro- Besides,* the goo 1 is derived from its pro- 
prietor, as his family reside in the orchard ; duce, not from its substance, whenco no 
but being, at the same time, unwilling to advantage can be derived from it until the 
violate his agreement, he prohibits the other honey he produced. If, however, the comb 
from entering into the orchard, and gives be sohl, with the honey in it, and the bees, 
him a quantity of dates which have been the sale of the bees is in this case lawful, as 
pulled in exchange for those wliich were a dependant. Koorokhce is also of this 
growing in the orchard. This is the proper opinion. 

inUnpretatiou of the traditional saying of Or of sdU-worms.—li is not lawful to sell 
the prophet, quoted by Shafei; and this silk- worms, according to Hanoefa, as they 
mode of sale, which is termed Moojar, is are animals of an offensive nature. Aboo 
valid in the opinion of our doctors. It is Aoesaf thinks tliat if the silk have appeared 
not, however, in reality a sale, because the thev may then lawfully be sold, as a depen- 
right of property had not vested in the dant. Mohammed is of opinion that tlie sale 
donee, on account of his not having made of them is lawful in any case, as being an 
seisin of the dates, and thor(fforc the dry animal wlieiioo an advantage is derived.^ 
dates which were afterwards given to him is Haneofa is of opinion, also, that the sale ot 
coT^iderod as a new gift. tbeir eggs is unlawful. The two disciples, 

Or where the bargain is determined /;// the pn the contrary, arc of opinion that such sale 
purchaser f(mchiii(/ the gatnls, -It is not is law^l of necessity . 

lawful to sell goods by the way of Molamisa, 

Monazibee, or Alka Hidgir ; — ^that is, the 

touch of the g^ods, the throwing of the * The object of a lease is usufruct, or (in 
goods; or the casting of a stone ; — as where, the language of the Mussulman lawyers) a 
for instance, a person having exhibited his destruction of the produce of the thing, but 
goods to another, and specifiea the price, the not of the thing itself ; thus if a person 
parties agree between themselves that tlie should take a lease of a piece of ground, or a 
contract snail be binding, either on the pur- fruit tree, he would be entitled to appro- 
chaser’s touching the goods, or the seller’s priate to himself the produce of the ground, 
throwing them towards him, or the pur- whether grain or grass, or the fruit that 
chaser’s casting a stone at ^ them. These might grow upon the tree ; but ho would 
modes of sale were common in the days of liave^ no right to use the ground or the tree 
ignorance; Wt were inhibited by the pro- (the immediate subjects of the lease) so as to 
^et. occasion any destruction of their substance. 

The sale is invalid, of grass upon a com- Hence proceeds the illegality of a lease of a 
mow.— It is not lawful to sell grass growing iield of grass, of grain, of the fruit of a tree 
on a common, because it is not the property 1 or the like ; for the lease in any of these 
of the seller ; for it is declared in the tradi- case# would be entirely useless, since the 

lessee, being entitled only to the use of the 

produce of the subject of the lease, would 

. not be entitled to the use of any of these* 

* Properly, a sale without weight or which are themselves the immediate subject 
measure. of the lease. 

t Wusk literally means a camel's burthen, f Such as a hive, or bee-bouse. 

which is computed to be sixty saas. t Literally, “not in the air. 
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The sale of tame pigeons is valid,— T wr an act of diwespect. In the Zahir-Rawayet 
sale of pigeons, of which the numhor is ascer- there is a distinction between the milk of a 
tained, and the delivery practicable, is law- female slave and a free woman. It is re- 
ful, as in such circumstances they constitute lated, as an opinion of Aboo Yoosaf, that the 
property. sale of the milk of a female slave is lawful, 

_ ' _ sale of an absconded slave is invalid because the sale of the slave herself is law- 
{unless he he ‘in the hands of the pnrchaser). ful. The answer to this is that the sde of 
—It is not lawful to sell an absconded slave, the female is legal, because of tlje bondage, 
because the prophet has prohibited this ; which is a quality of her person ; but such 
and also, because the delivery is impracti- quality does not relate to the milk ; the one 
cable. If, however, the purchaser should being alive, and the other dead, 
declare that “ the fugitive is in his posses- Or the bristles of a hog.— The sale of the 
sion," the sale is lawful, ^cause the obstacle bristles of a hog is unlawful, because the 
on which the prohibition is founded is in this animal is essentially filth, and because the 
case reinovcd.— It is to be observed that if exposure of this article to sale is a degree of 
the purchaser, in this instance, should have respect, which is reprobated and forbidderi. 
declared, beiore witnesses, that “he had It is lawful, however, to apply it to use, 
taken possession of this slave with intent to such as stitching leather, for instance, in the 
restore him to his owner,” he is not held, on room of a needle, as this is warranted by 
the conclusion of the contract, to become necessity. 

seised of him in virtue thereof ; because the OiipxTioN. — It would appear that the sale 

former seisin, being in the nature of a trust, of it is warranted from necessity, in the same 
cannot stand in the room of that made on manner as the use of it. 
account of purchase. II', on the other hand, UKPLY.—There is no necessity for the sale 
he should have made no such declaration, in of it, since any quantity of it may be had 
that case he is held to be seised of the slave, gratuitously and without purchase. — It is 
in virtue of the sale, immediately on the to be observed that hogs’ bristles falling 
conclusion of the eontraet ; because the into a little water * renders it impure, ac- 
form> r seisin, bdng in the nature of an cording to Aboo Yoosaf. — Mohammed is of a 
usurpation, may therd'ore stand in the room difierent opinion, because the legality of the 
of a B('isin for sale ; for both are the same in us(‘ of the article in question is (according 
effect, as they both e(jually induce responsi- to him) an argument of its purity. Aboo 
hility. If the slave should have eloped to Yoosaf, on the other hand, argues that the 
some other person, and the purchaser say to legality of the use of it is founded on 
the proprietor, “ sell me your slave who has necessity, and not on its purity ; and there 
run nway to such an one,” and the seller exists no necessity in the case of its falling 
accordingly agree, the sale is in that case into water. 

also unlawful, because of the impractica- ^ Or human hair. — Tiik sale of human hair 
bility of the delivi'ry. is unlawful, in the same manner as is the 

Although the Sidlcr should afterwards re- use of it; because, being a part of the human 
eorer and deliver him to the^ purchaser. -~\v body, it is m*cessary to preserve it from the 
a person, having sold a fugitive slave, should disgrace to which an exposure of it tp sale 
after the sale recover him, and deliver him neeessarily subjt'cts it. It is moreover re- 
to the mirchaser, the sale is neveijtheless corded, in the Hadees-Shareef, that “God 
unlawful, because it was originally null, in denounec'd a curse upon a Wasila and a 
the same maimer as if it had related to a Moostwasila.”— (The first of these is a 
bird in the air. Jt is recorded, as an opinion ^voman whose employment it is to unite the 
of Planeefa, that the sale in this case is valid, shorn hair of one woman to the head of 
provided it was not undone previous to the another, to mak(‘ her hair appear long ; and 
delivery, because it was founded ^ on pro- the si'cond means the woman to whose head 
perty, and there Avas no bar to its effect such hair is united.) Besides, as it has been 
excent the impracticability of the delivery, allowed to women to increase their locks by 
whion is removed by the recovery of the means of the wool of a camel, it may thence 
slave (and such is also related as the opinion be inferred that the use of human hair is 
of Mohammed) in the same manner as if unlawful. 

a slave, after having been sold, should run Or undressed hides. — The sale of the hides 
'-a^way previous to the seisin of the purchaser, of animals is not lawful until they be 
inNyhich case, if the seller should afterwards dressed, because the use of them, until 
recover him, and deliver him to the pur- then, is prohibited in the traditions of the 
chaser, the sale is binding, provided it was prophet. It is lawful, however, to sell 
not dissolved in the interval. ^ dressed hides. 

I'he sale ts invalid, of a woman s miik. — But animal substances of all descriptions 
The sale of a woman’s milk is unlawful, [excepting those of men or hogs) may be 
although it he in a vessel. Shafei is of ither sold or converted to use. — It is per- 
• opinion that if it be in a vessel the sale of it mitte^ either to sell or apply to use the 
is lawful, because it is a pure beverage. The 

argument of our doctors is that, as being * By a little water (say the commentators) 
part of a hi^an creature, it ought \o be s ?iere meant such a quantity as may be 
respected ; and the exposure of it to gale is sontained in a cup or other vessel. 
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bones, sinews, wool, horns, or hair, of aU l 
animsds which are dead, exceptinff those of 
men and hogs. The reason of this is that 
these articles we pure, and are not con- 
sidered as carrion : besides, death does not 
affect them as it does the animal, as these 
articles are not possessed of life. — It is to be 
obser^d lhat Mohammed, considering an 
elephant as essential filth, like a hog, holds 
the sale of it to be unlawful but the two 
disciples, considering it in the nature of a 
wild animal, regard the sale of it, or of the 
bones of it, as lawful. . . , 

A right cannot he sold^ unless it invoh'c 
liropertij.—\¥ in a house, of which the 
tipper and under apartments belong to 
ditierent persons, the whole, or the upper 
story only, should fall down, in^ that case 
the proprietor of the upper story is not per- 
mitted to sell his right (namely, the right of 
building another upper story), because this, 
as being only a right, is not property. 

Objection.— It would hence wpear that 
the sale of a right to water * (tnat is, of a 
share in water used in tillage) is not lawful, 
as it is not the seller’s property, but merely 
his right ; whereas such a sale is allowed, if 
made along with the land, according to all 
authorities; and according to one tradition 
(which has been adopted by the Sheikhs of 
Balkh) the sale of the right to water by 
itself is lawful. 

Reply. — The sale of a right to water is 
valid, because the term Shirb means a share 
in water ; and that is an existent article, and 
in the nature of property whence it is 
that if a person, in a case where it is enjoyed 
by rotation, should dt;stroy it during the 
terra of his right, he is responsible for the 
value of it ; — and also, that, when it is sold 
along with the ground, a part of the price is 
oppo|^ed to the right to water. 

Anything may he sold which admits of a 
precise ascertainment: hut not otherwise. 
— If a person bestow or sell a road t 
it is lawful : but neither the sale nor the 
gift of a water-f;ourse is valid. These cases 
admit of two suppositions. — I. The sale may 
be of the absolute right to the road or water- 
course, without defining the length or 
breadth of either. ^ — II. It may be of the 
right of passing upon the road, or receiving 
the benefit of the water. Upon the first 
supposition, the difference between the two 
cases is that the road is certain and ascer- 
tained, because the known breadth of it is 
equal to that of a door- way but in the 
case of a water-course there is an un- 


* Arab. Shirb.— This term properly signi- 
fies draw-wells dug for the purpose of water- 
ing lands, and the right to the use of which 
is transferable, in the same manner as any 
other property. 

t By a road is here meant a l^ne or 
narrow passage leading into a street or high- 
road. 

X Literally, causing the water to run fby 
opening a sluice, or so forth). 


certainty, because it is not known how much 
ground tne water covers,— Upon the second 
supposition, there are two traditions with 
respect 'to a sale of a right of passage on the 
road ; — according to one tradition the sale 
is lawful ; and according to another it is 
invalid. — The difference between the sale of 
a right of passage on the road, and a right 
of benefit from the w^ater (as inferred from 
the first tradition), is that a right of passage 
is a point whi(di admits of being procisoly 
ascertained, as it is connected with a known 
object, namely, the road ; w'hereas the right 
of benefit from the water is of a nature 
which cannot admit of being precisely ascer- 
tained, — and this, whether the water bo 
conveyed in a trough supported upon a 
wooden frame, or in a trench cut in the 
ground. 

A deeeption with respect to the sex invali- 
dates the sale in slaves, hut not in hrutes. — If 
a p(‘rson sell a slave as a female, who after- 
wards proves to be a male, in tluit case the 
sale is utterly null.— It is otherwisii where a 
person Sells a goat (for instance) as a male, 
and it afterwards proves to be a female ; for 
in that case the contract of sale is complete : 
the purchaser, however, has the option of 
keeping the animal, or rejecting^ it. The 
difference between these two cases is foundid 
on this general rule,— that wherever denomi- 
nation and ])oiiited reference are united, by 
the seller pointing to the subject of the sale, 
and mentioning its name (as if a per.^n 
should say, “ I have sold this goat, for in- 
stance),— in this case, if the arti(de referred 
to prove essentially difiereiit from what was 
mentioned, the sale is supposed to relate to 
the article named ; and theredbre if the 
article referred to prove of a different species 
from what was named, the sale is null. — If, 
on the other hand, the article referred to 
prove of the same species with the article 
named# but of a different quality, in this 
case the sale relates to the article referred 
to ; and where the article referred to is 
found, the sale is complete : the purchaser, 
however, has in this instance an option, be- 
cause of the quality mentioned not existing 
in the article ; — as where, for instance, a 
person sells a slave as a baker, and he proves 
to be a scribe. — Now it is to bo observed that 
a male and a female slave arc not of the 
same, but of two different sexes, which is 
accounted, in this instance, as equivalent to 
being of different species, because of their 
different uses ; whereas in goats the object 
for purchase (namelj^ to eat their flesh), is 
the same, with respect both to the male and 
the female, and therefore they are not held to 
be of two different species. — It is proper to 
remark, in this place, that, amongst lawyers, 
the unity or difference of the object, and 
not the unity or difference of the essence, 
determines the unity or difierence of the 
species. Thus vinegar of the grape is held 
to be of a different species from the sweet 
juice 5f tlie grape. ^ 

A re-sale to the seller, for a sum short of 
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The sale of tame pigeons is valid,— 
sale of pigeons, of which the number is ascer 
tained, and the delivery practicable, is law- 
ful, as in such circumstances they constitute 
pr^erty. 

The sale of an absconded slave is invalid 
{unless he he in the hands of the purchaser) 
—It is not lawful to sell an absconded slave 
because the prophet has prohibited this 
and also, because the delivery is impracti- 
cable. If, however, the purchaser should 
declare that “ the fugitive is in his posses- 
sion,” the sale is lawful, because the obstacle 
on which the prohibition is founded is in this 
case removed.— It is to be observed that if 
the purchaser, in this instance, should have 
declared, before witnesses, that “he had 
taken possession of this slave with intent to 
restore him to his owner,’’ he is not held, on 
the conclusion of the contract, to become 
seised of him in virtue thereof ; because the 
former seisin, being in the nature of a trust, 
cannot stand in the room of that made on 
account of purchase, li, on the other hand, 
he should have made no such declaration, in 
that case he is held to bo seised of the slave, 
in virtue of the sale, immediately on the 
conclusion of the contract ; because the 
form, r seisin, being in the natiiri* of an 
usuqtation, inny therefore stand in the room 
of a seisin for sale ; for both are the same in 
effect, as they both e(iuallv induce res])onsi- 
hility. If the slave should have eloped to 
some other person, and the purchaser say to 
the proprietor, “sell mo your slave who has 
run away to such an one,” and the seller 
accordingly agree, tlie sale is in that case 
also unlawful, because of tbc impractica- 
bility of the dclivc'ry. 

Although the s^dler should afferivards re- 
eover and deliver him to the purchaser . — I 
a person, having sold a fugitive slave, sliould 
after the sale recover him, and deliver him 
to the purchaser, the sale is luwettheless 
unlawful, because it was originally null, in 
the same maniuT as if it liad related to a 
bird in the air. It is recorded, as an opinion 
of Ilaneefa, that the sale in this case is valid, 
rovided it was not undone previous to the 
elivery, because it wms founded on pro- 
perty, and there was no bar to its etfcct 
cxcent the impracticability of the delivery, 
which is removed by the recovery of the 
slave (and such is also related as tho opinion 
of Mohammed) in the same manner as if 
a slave, after having been sold, should run 
away previous to the seisin of the purchaser, 
in'^hich case, if the seller should afterwards 
recoV^ him, and deliver him to the pur- 
chaser, the sale is binding, provided it was 
not dissolved in the interval. 

'The sale is invalid., of a woman s miik . — 
The sale of a woman s milk is unlawful, 
although it be in a vessel. Shafei is of 
opinion that if it be in a vessel the sale of it 
is lawful, because it is a pure beverage. The 
argument of our doctors is that, as being 
part of a h^man creature, it ought \o be 
respected ; and the exposure of it to sale is 


an act of disrespect. In the Zahir-Rawayet 
there is a distinction between the milk of a 
female slave and a free woman. It is re- 
lated, as an opinion of Aboo Yoosaf, that the 
sale of the milk of a female slave is lawful, 
because the sale of the slave herself is law- 
ful. The answer to this is that the sale of 
the female is legal, because of t^e bondage, 
which is a quality of her person ; but such 
quality does not relate to the milk ; the one 
being alive, and the other dead. 

Or the bristles of a hog. — The sale of the 
bristles of a ho^ is unlawful, because the 
animal is essentially filth, and because the 
exposure of this article to sale is a degree of 
respect, which is reprobated and forbidderi. 
It is lawful, however, to apply it to use, 
such as stitching leather, for instance, in the 
room of a needle, as this is warranted by 
necessity. 

OujECTiOH. — It would appear that the sale 
of it is warranted from necessity, in the same 
manner as the use of it. 

LV.— There is no necessity for the sale 
of it, since any quantity of it may be had 
gratuitously and without purchase. — It is 
to be observed that hogs’ bristles falling 
into a little wiiter* renders it impure, ac- 
cording to Aboo Yoosaf. — Mohammed is of a 
dilierent opinion, because the legality of the 
use of the article in question is (according 
to him) an argument of its purity. Aboo 
Yoosaf, on the other band, argues that the 
legality of the use of it is founded on 
noeossity, and not on its purity ; and there 
exists no necessity in the case of its falling 
into winter. 

Or human hair . — The sale of human hair 
is unlawful, in the same manner as is the 
use of it \ ])ecause, being a part of the human 
body, it is necessary to preserve it from tho 
(lisgra(!o to wdiieh an exposure of it t(» sale 
neet'ssarily subjects it. It is moreover re- 
3orded, in the lladees-Sharcef, that “God 
hmounced a curse upon a Wasila and a 
Moostwasila.”— (The first of these is a 
w oman whose ernploym(‘nt is to unite the 
shorn hair of one woman to tho head of 
another, to make her hair appear long ; and 
the si'cond means the woman to whose head 
such hair is united.) Besides, as it has been 
allowed to women to increase their locks by 
means of the wool of a camel, it may thence 
be inferred that the use of human hair is 
unlawful. 

Or undressed hides . — The sale of the hides 
of animals is not lawful until they be 
dressed, because the use of them, until 
then, is prohibited in the traditions of the 
prophet. It is lawful, however, to sell 
dressed hides. 

But animal substances of all descriptions 
[excepting those of men or hogs) may he 
nther sold or converted to use. — It is per- 
mitted either to sell or apply to use the 

^ ^ By a little water (say the commentators) 
is ?iere meant such a quantity as may be 
"sontained in a cup or other vessel. 
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bones, sinews, wool, bon , of all 

animals wbich are dead, excepting those of 
men and hogrs. The reason of this is that 
these articles are pure, and are not con- 
sidered as carrion : besides, death does not 
affect them as it does the animal, as these 
articles are not possessed of life.-— It is to he 
oi)ser\%d ihat Mohammed, considering an 
elephant as essential filth, like a hog, holds 
the sale of it to be unlawful :--but the two 
disciples, considering it in the nature of a 
wild animal, regard the sale of it, or of the 
bones of it, as lawful. , . 

A right cannot he so/a, unless it im'olve 
property— I y in a house, of which the 
hpper and under apartments belong to 
different persons, the whole, or the upper 
story only, should fall down, in that case 
the proprietor of the upper story is not per- 
mitted to sell his right (namely, the right of 
building another upper story), because this, 
as being only a right, is not property. 

Odjection.— It would hence ^pear that 
the sale of a right to water ^ (tnat is, of a 
share in water used in tillage) is not lawful, 
as it is not the seller’s property, but merelj 
his right ; whereas such a sale is allowed, if 
made along with the land, according to all 
authorities; and according to one tradition 
(which has been adopted hy the Sheikhs of 
Balkh) the sale of the right to water by 
itself is lawful. 

Keply.— Tue sale of a right to water is 
valid, because the term 8hirb means a share 
in water ; and that is an existent article, and 
in the nature of property whence it is 
that if a person, in a case where it is enjoyed 
by rotation, should destroy it during the 
term of his right, he is responsible for the 
value of it ; — and also, that, when it is sold 
along with the ground, a part of the price is 
opposed to the right to water. 

Anything may he sold ivhich admits of a 
precise ascertainment : hut not otherwise. 
—If a person bestow or sell a roadf 
it is lawful : but neither the sale nor the 
gift of a water-fiourse is valid. These cases 
admit of two suppositions. — I. The sale may 
be of the absolute right to the road or water- 
course, without detining the length or 
breadth of either.— II. It may be of the 
right of passing upon the road, or receiving 
the benefit of the water. ^—Upon the first 
supposition, the difference between the two 
cases is that the road is certain and ascer- 
tained, because the known breadth of it is 
equal to that of a door-way but in the 
case of a water-course there is an un- 

* Arab. Shirb.— This term properly signi- 
fies draw-wells dug for the purpose of water- 
ing lands, and the right to the use of which 
is transferable, in the same manner as any 
other property. 

+ By a road is here meant a l^ne or 
narrow passage leading into a street or high- 
road. 

t Literally, causing the water to run fby 
opening a sluice, or so forth). 


certainty, because it is not known how much 
ground the water covers.— Upon the second 
supposition, there are two traditions with 
respect to a sale of a right of passage on the 
road : — according to one tradition the sale 
is lawful ; and according to another it is 
invalid. — The difference between the sale of 
a right of passage on the road, and a right 
of benefit from the water (as inferred from 
the first tradition), is that a right of passage 
is a point which admits of being precisely 
ascertained, as it is connected with a known 
object, namely, the road ; whereas the right 
of benefit from the water is of a nature 
which cannot admit of being precisely ascer- 
tained, — and this, whether the water bo 
conveyed in a trough supported upon a 
wooden frame, or in a trench cut in the 
ground. 

A deception with respect to the sex invali- 
dates the sale in slaves^ hut not in brutes. — If 
a p(THon sell a slave as a female, who after- 
wards provc^s to be a male, in that case the 
sale is utterly null. — It is otherwise where a 
person 5ells a goat (for instance) as a male, 
and it aftcTwards proves to be a female ; for 
in that case the contract of sale is complete : 
the purchaser, however, has the option of 
keeping the animal, or rejecting it. The 
difference between these two cases is founded 
on this general rule, — that wherever denomi- 
nation and pointed reference are united, by 
the seller pointing to the subject of the sale, 
and mentioning its name (as if a person 
should sa^, “ 1 have sold this goat, for in- 
stance),— in this case, if the article referred 
to prove essentially different from what was 
mentioned, the sale is supposed to riLate to 
the article named; and therduro if the 
article referred to prove of a different species 
from what was named, the sale is null. — If, 
on the other hand, the article referred to 
prove of the same species with the article 
named# but of a different quality, in this 
case the sale relates to the article referred 
to ; and where the article referred to is 
found, the sale is complete : the purchaser, 
however, has in this instance an option, be- 
cause of the quality mentioned not existing 
in the article ; — as where, for instance, a 
person sells a slave as a baker, and he proves 
to be a scribe. — Now it is to be observed that 
a male and a female slave arc not of the 
same, but of two different sexes, which is 
accounted, in this instance, as equivalent to 
being of different species, because of their 
different uses; whereas in goats the object 
for purchase (namely, to eat their flesh), is 
the same, with respect both to the male and 
the female, and therefore they are not held to 
be of two different species. — It is proper to 
rcmiwk, in this place, that, amongst lawyers, 
the unity or difference of the object, and 
not the unity or difference of the essence, 
determines the unity or difference of the • 
species. Thus vinegar of the grape is held 
to be of a different species from the sweet 
juice df the grape. ^ 

A re-sale to the seller ^ for a sum short of 
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the original price^ before payment of that 
price. t8 invalid. — If a person purcnase a 
lemale slave for a thousand dirms, stipulat- 
ing eithei* a future or immediate payment, 
and having taken possession of her, should 
sell her to the person from whom he had pur- 
chased her, for five hundred dirms, previous 
to his having made payment of the thousand 
dirms, this second sale is invalid. Shafei is 
of opinion that as the right of property in the 
slave had vested in the purchaser, because of 
his having taken possession of her, such sale, 
on the part of the purchaser to the seller, is 
valid, in the same manner as it would have 
been valid to any other person,— or as it 
would have been valid to the seller in case 
the second price had been equal to or greater 
than the first, — or in case it had been in 
exchange for other goods, although these 
should have been of a less value.— Tlie 
arguments of our doctors are, — First, a 
tradition that Ayoesha, having heard of a 
woman who, having purchased a female 
slave from /cyd llin Hakim for eight hun- 
dred dirms, had afterwards sold h(H‘ to the 
said Zeyd for six hundred dirms, spoke to 
her thus : “ This purchase and sale on your 
part i' bad; inform Zqyd, that certainly 
God will render null his pilgrimages and 
enterprises a(}liievod along with the prophet 
unless he repent ()f such conduct.’’ --SioroND- 
LY, if the sahi in (luestion be valid, it fol- 
low's that the; first 8<'ller remains indebted to 
the purchaser for five hundred nunis, and 
the purchaser to him for one thousand dirms. 
Now if their account should be balanced, 
and five hundred dirms l)o struck olf I'rom 
the debt of the purchaser, in liquidation of 
his claim upon the seller, there remains five 
hundred due by tlie pureliaser, for wliieh he 
has received no return, and tliis is unlawful. 
It is otherwise where the seller, in tlie 
second sale, gives the purchaser goods in 
return; because there the dilferencqT^ li^t 
obvious ; being a])parent only with respect 
to articles of the same kind. 

But the CAmtract is not in cal Id with rcapect 
to any other siihjeet which may he joined to 
the original in the re-sale.— Iv a person, 
having purchased a female slave for five 
hundred dirms, and taken possession of her, 
should afterwards, before he had discharged 
the price, sell her, in conjunction with an- 
other, for five hundred dirms, to the person 
from whom he had purchased her, in that 
case the sale is valid with respect to the 
female slave whom he had not formerly pur- 
chased from that person, but null with re- 
spect to the other. The reason of this is 
that, as a part of the price is necessarily op- 
posed to the new slave, it follows that he 
purchases a slave, and sells her again the 
same nerson for a less price than he had pur- 
chased her for, which is not lawful, as has 
obeen already shewn. — No such reason of 
illegality, however, existing with regard to 
the sale of the other slave, it is therefore 
valid, in a pr\ce proportioned to her vatue. 
Objection.— It would appear that the sale 


of the other slave is also invalid, because 
the person has sold both by one contract, ^ 
and as the sale of the one is invalid, it wouR 
follow that the sale of the other is also in- 
valid (according to the tenets of Haneefa), 
in the same manner as where a freeman and 
a slave are sold by one contract, the sale of , 
the slave being in that case inv^s^lii-as well 
as that of the freeman. 

liEPLY. — The sale of the other slave is 
valid ; and the invalidity of sale with re- 
spect to one does not affect the sale of the 
other; because the invalidity, in this in- 
stance, is weak, as there is a difference of 
opinion regarding it amongst our doctors ; 
and also, because it is founded on a suspicion 
of usury, the efiect of which suspicion cannot 
extend beyond the subject of suspicion, 
namely, the first slave. 

The stipulation of a specife tare invali- 
dates a sale. — If a person purchase oil, on 
this condition, that it be weighed with the 
vessel in ^hich it is contained, and that a 
deduction of fifty ratls shall be made on 
account of the weight of the vessel, such 
sale is not valid ; whereas, if the condition 
be, in general terms, that “a deduction shall 
be made for the weight of the vessel,’’ it is 
valid; — because the former condition is not 
essential to the contract, whereas the latter 
is (‘ssential. 

Case of a dispute concerning the tare of a 
vessel which contained the commoditi/, — If a 
person, having purchased oil in a leathern 
bag, should carry it away with him, and 
afterwards return a bag to the seller weigh- 
ing ten ratls, and the seller assert that “ this 
is not the bag he had carried away with him, 
as that only weighed five ra.tls;” in this 
case the averment of the purchaser is to be 
credited, whether the question of disagree- 
ment be considered as relating to the bag 
being difierent, — or to the consequent dif- 
ference it creates with respect to the quantity 
of oil; because, if the difference oe con- 
sidered as relating to the identity of the bag 
of which the purchaser had ‘t-aken possession, 
his assertion must be credited, since the 
word of the possessor is to be credited, 
whether he be responsible for the article (as 
in the case of an usurper) or merely a con- 
fident (as in the case of a trustee) ; — or if, on 
the other hand, the difference be considered 
as relating to the quantity of oil, this re- 
solves itself into a difference with respect to 
the amount of the price, the seller claiming 
more, and the purchaser acknowledging less : 
the purchaser is therefore the defendant; 
and the assertion of a defendant, upon oath, 
must be credited. 

A Mussulman ynay commission a Christian 
to sell or purchase unlawful articles on his 
account ; and such sale or purchase^ made by 
the twenty is valid. — If a Mussulman desire a 
Christian either to purchase or sell wine or 
a hog ^ his account, and the Christian act 
accordingly, in that case (according to 
Haneefa) such sale or purchase is valid : 
but an order of a Mussulman to this effect 



SALE. 


Book XVI.-Chap. V.] 


273 


being in the hifrhest deme abominable, be 
is therefore enjoined (where it respects the 
sale of those articles) to devote the price 
•obtained for them to the poor— The two 
disciples maintain that the purchase or sale 
of w ine or a hog by a Christian, on account 
of a Mussulman, is invalid (and the same 
diffe^nce of opinion also obtains with re- 
speetto ie case of a Mohrim appointing an 
agent for the sale of the game he may have 
caught, when it became unlawful for him to 
make such sale). The argument of the two 
disciples is that the constituent, as not 
having himself the power of selling or pur- 
chasing ' these articles, cannot of conse- 
quence invest others with such powder ; be- 
sides, as all the acts of an agwt revert to 
the constituent on whose bihalf they are 
performed, it is therefore the same as if the 
Mussulman were himself to sell or purchase 
these articles, which would be illegal. Ihe 
argument of Haiu'cfa is that the contra(*tor 
(that is, the purchaser or the seller) is, in 
this instance, no other than th^ agent; for 
this reason, that ho is fully empowered to 
perform these acts: the reverting, more- 
over, of the property to the constitiu'nt is a 
necessary and unavoidable etlect, and there- 
fore is not prevented by his Islam in the 
same manner as the articles in question may 
descend to a Mussulnmn by inheritance (in 
other words, if a Christian, whose heir is a 
Mussulman, should himself embrace the 
religion of Islam, and afterwards die, before 
releasing his hog, or converting his liquor 
into vinegar, in that case they would descend 
to his Mussulman heir). It is to be observed, 
however, that althougn Hanc'efa admits the 
validity of the purchase of these articles by 
a Christian agent, on b('half of a Mussulman, 
still he holds it incumbent on the Mussul- 
man to convert the liquor into vinegar, and 
t(p8ijt free the hog. 

A sale is rendered invalid hy the insertion 
of any conditioii advantageoas to either 
party, or repugnant to the regaisites of the 
contract; or u'hlch may occasion contention, 
hy involving an advantage to the subject of 
the sale. — If a person sell a male slave, on 
condition that the purchaser shall emanci- 
pate him, or make him a Modabbir, or a 
Mokatib ; or if a person sell a female slave, 
on condition that the purchaser shall make 
her an Am-Walid, such sale is invalid; 
because this is a sale suspended on a condi- 
tion ; and such sales are condemnc'd by the 
prophet. The rule, in this particular, is 
founded on a tenet of our doctors, that the 
insertion of any condition which is a neces- 
sary result of the contra(!t (such as where 
the seller Mrgains that “ the purchaser shall 
become proprietor of the. article sold ”), can 
no way afiect the validity of the contract, 
since that would be established independent 
of any stipulation; and, on the other hand, 
that the insertion of any condition ’^fhich is 
not a necessary result of the contract, and 
in which there is an advantage either to the 
buyer or the seller, or to the subject of*the 


sale, if capable of enjoying an advantage 
(such as where the seller bargains that “ the 
purchaser shall emancipate the slave he sells 
to him”), renders the contract invalid ; be- 
cause an additional and extraneous act is, 
in this instance, required from the purchaser, 
without stipulating a recompence to him, 
and which of consequence is of an usurious 
nature ; and also, because as there is an ad- 
vantage in this condition to the subject of the 
sale, who is capable of claiming it, it follows 
that a contention must necessarily ensue, 
and hence the object of sale (namely, tl e 
prevention of strife) is frustrated. Condi- 
tions of this nature arc therefore unlawful, 
exce])ting where custom and precedent pre- 
vail over analogy ; as where a person pur- 
chases uiisewed shoes on condition of the 
seller’s sew ing, or causing them to be sewed 
tor him. Ihe insertion, on the other hand, 
of any condition which is not a necessary 
result of the contiaet, and which, moreover, 
is not attendc'd with advantage to any par- 
ticular person, does not invalidate the con- 
tract. ^ An example of this occurs where a 
person sells an animal, on condition that 
the purchaser shall 8('ll it again which 
condition is lawful, because there is no par- 
ticular person whose right it is to claim the 
performance of it (since tlie animal is in- 
capable of so doing), and hence neither 
usury nor strife can attend such astipula- 
tion. !Now, haying explained the tenets of 
our doctors, it is proper to reiniirk that the 
conditions recited in the cases in question 
are repugnant to the naturt' of the contract, 
as they tend to deprive the purchaser of 
every right to which the sale entitles him; 
and they also involve an advantage to the 
subject of the sale, who is capable of 
claiming it: they therelore invalidate the 
contract. Shalei dissents from our doctors, 
as he holds the sale of a slave, on condition 
of his emancipation, to be valid. 

Bak such sale recovers its validity, hy the 
jmrehaser performing the condition with the 
article purchased. — 1 F a person should eman- 
cipate a slave whom he had purchased on 
that condition, then the sale, which, because 
of such condition, was previously illegal, be- 
comes valid, according to Haneefa; and the 
purchaser is responsible to the seller for the 
price. The two disciples are of opinion 
that the emancipation does not render the 
sale valid ; and that therefore the payment 
of the value, and not of the price, is incum- 
bent on the purchaser ; because, as the sale 
was originally invalid, in consequence of the 
condition, it cannot afterwards be rendered 
valid by means of the emancipation, any 
more than by the purchaser’s murdering or 
selling the slave. The reasoning of Haneefa 
is, ttiat although the condition of emanci- 
pating the slave be not, in itself, agree- 
able to the requisites of a contract of sale 
(as was before explained), still it is so in* 
effect; because it completes the right of 
property on the part of the purchaser ; and 
a thing becomes established itid confii*med 
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by its completion; whence it is that the 
©mancipation of a purchased slave is no bar 
to a right of compensation from the seller 
in case of a defect. 

Sale is rendered invalid ^ by a reservation 
of any advantage to the seller from the 
article sold. — If a person sell a slave, on 
condition that “ he shall serve him for the 
space of two months after the sale;’* or a 
house, on condition that ‘ * he shall reside in 
it for the space oi two months after the sale ; ’ 
or, if a person sell any other article, on con- 
dition of the purchasers lending him a 
dirm (for instance), or making him some 
present, the sale so suspended on any of 
these conditions is invalid i—First, because 
these conditions are not agreeable to the 
nature of a sale, and are attended with an 
advantage to the seller ; Secondly, because 
the prophet has prohibited a sale on condi- 
tion of a loan: and, TniRDLY, because, if 
any diminution be made in the price, on 
account of the services of the slave, or the 
residence in the house, it follows that a con- 
tract of rent is interwoven in that of sale ; or 
if, on the other hand, no diminution be made 
in the price on these accounts, it follows 
that a deed of loan is interwoven in the 
sale ; ' nd both of these are illegal. 

Or, by the stipulation of a delay m the 
delivery of If a person sell goods on 
condition of his being nerniitled to suspend 
the delivery for a niontn, tlui sale is in such 
case invalid, because a suspension with 
respect to the delivery of goods which are 
extant and specific is an unlawful condition. 
The reason of thLs is that a suspension in 
point of time has been oidaincd by the law, 
merely for the purpose of ease, and is there- 
fore only applicable to a debt, in order that 
the debtor may have time to collect the sum 
within the prescribed period and pay it 
accordingly ; but with respect to a thing 
actually extant (such as cloth, for instance), 
there can he no occasion for such .suspension. 

Or, by the insertion of an invalid condi- 
tion. — The sale of a pregnant slave, with a 
reservation of the foetus in her womb, is 
invalid ; because it is a general rule that 
nothing, the sale of which by itself is illegal, 
can be made an exception to a contract of 
sale ; and of this nature is a foetus. The 
sale, therefore, is invalid, because of the 
invalidity of the condition. It is to be 
observed that a contract of Kitabat, of hire, 
or of pawnage, are the same with a contract 
of sale, in this respect, that an invalid con- 
dition is a means of invalidating the deed. 
In the case of Kitabat, however, the invalid 
condition must actually exist in the deed; 
as when a person enters into covenant with 
his slave to emancipate him on condition of 
his giving him wine, or a hog. It is alto to 
be observed that in the cases of gift, alms, 
marriage, Khoola, and composition for wilful 
^ murder, the exception of tne foetus does not 
invalidate the deed; on the contrary^ the 
deed takes place in full ; but the condition is 
inTalid. In ^be same manner, an exception 


of the foetus does not invalidate a legacy, 
for in this case the exception is a valid con- 
dition. ^ 

Or of a condition which implicates the sub- 
feet of another contract. — If a person purchase 
cloth, on condition that the seller sew it into 
the form of a vest on his account, the sale is 
in such case invalid; since this com^ition, 
besides being attended with an adrrantage to 
the purchaser, is not a requisite of the con- 
tract of sale. Moreover, this necessarily 
supposes the implication of terms of two 
different contracts ; that is, either of sale 
and loan, or of sale and hire. 

Ip a person purchase one shoe from another, 
on conaition that the seller prepare a fellow; 
to it on his account, — or purchase a pair of 
shoes on condition of the seller making straps 
to them, for the purpose of tjring them, the 
sale in either case is invalid. — (The compiler 
of the Hedaya remarks that this is according 
to analogy ; for a more favourable construc- 
tion would suggest that such sale is lawful, 
on account, its being customary amongst 
men.) 

Or by a stipulation of the payment of the 
price., at a period not precisely Icnoivn to both 
parties. — If a person should purchase an 
article, and stipulate the payment of the 
price on the day of the new year, or 
on the Mihrjan,* or on the fast of the 
Christians, t or the day of breaking lent 
amongst the Jews, the sale, under such 
conditions, is invalid, provided both parties 
be not informed with certainty respecting 
those periods. The sale, however, is lawful, 
if those periods be ascertained within the 
knowledge of both parties. 

Or the date of the occurrence of which is 
un certain. —A sale is not valid where the 
price is stipulated to be paid on the return 
of the pilgrims, or, on the cutting of the 
grain, or on the gathering of the grapts.'^or 
on the shearing of the sheep,— because in 
none of these cases is the period absolutely 
determinate : contrary to tne act of giving 
bail ; for the giving of bail, u^til any of these 
periods, is lawful ; because a small degree of 
uncertainty does not invalidate a bail-bond, 
in the same manner as it does a contract of 
sale. 

Jiut it is valid ^vhere the time of payment 
is fixed by a subsequent, agreement. how- 
ever, a sale be made in an absolute manner, 
and the seller afterwards agree to receive the 

f irice at any of the periods in question, it is 
awful, because, this stipulation not being 
included in the contract of sale, it becomes a 
stipulation with regard to payment of debt 
( not the price), which admits of a small degree 
of uncertainty. 

A sale, invalid in consequence of stipulating 
an uncertain time of payment^ recovers its 

* ThVs is also termed Mirhkan. A festival 
observed by the ancient Persians on the day 
of the autumnal equinox, 
toaster. 
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validity by the removal of the uncertainty . — 
Ip a sale be made, stipulating payment of the 
price at any of the periods above stated, and 

* afterwards the purchaser and seller jointly, 
or the purchaser alone, remove the obstacle 
of uncertainty,* ^rior to the actual occurrence 
of the period stipulated, the sale then be- 
comQ§ valid. Zifter maintains that, the sale 
being ojiginally invalid, the subsequent 
removal of the obstacle cannot render it 
valid ; in the same manner as a marriage 
originally contracted for a fixed period would 
not become valid by rendering it perpetual. 
The argument of our doctors is, that the 
invalidity of the sale, in this case, is merely 

.because of the apprehension of the litigation, 

* to which the uncertainty may give rise ; and, 
of course, when this uncertainty is removed, 
the sale remains valid. Moreover, as the 
uncertainty^ in this case, relates only to an 
accidental circumstance, that is, to the period 
when the price is to be paid, and not to the 
price itself, which is one of the essentials of 
sale, the uncertainty is capahie of being 
removed. It is otherwise where a person 
sells one dirm for two dirms, and afterwards 
relinquishes the additional dirm ; for the 
sale does not in consequence of such relin- 
quishment become valid, since the invalidity 
related to the price itself, which is an essential 
of the sale. It is also otherwise in a case of 
marriage for a particuliar period, because 
this, in fact, is not a marriage, but a separate 
deed called Matat, and by no subsequent 
acts can one deed be transmitted into another 
deed. 

The sale of a saleahle with an nnsaleahle 
subject is invalid. — Ir a person expose to sale 
a freeman and a slave, and sell them both in 
one contract, — or, in the same manner, sell 
a carrion goat ,f and one that has been slain 
by the prescribed form of Zibby,~such sale, 
a«Cttrdiug to Haueefa, is utterly invalid with 
respect both to the freeman ana the slave, as 
in the first case, and the carrion, and slain 
goat, as in the second ; — and this, whether 
the seller hav^ opposed a specific price to 
each or not (the tw o disciples are of opinion 
that if a specific price be opposed to each, 
the sale is valid with respect to the slave, or 
the slain goat). 

But if the unsaleable subject he iwoperty, 
the sale holds good with respect to the saleable 
subject. — If, on the contrary, a person unite 
in sale, an absolute slave and a Modabbir, or 
a slave that is his property, and another that 
is not, the sale is in either case law ful, with 
respect to the absolute slave, or the slave 
which is his absolute property, in return for 
a proportion from the whole price stipulated 
This is, according to our doctors (namely, 


* By paying the price, or fixing the time of 
payment to some specific period, #uch as 
forty days for instance. 

+ Meaning any dead goat, not slain accord- 
ing to LAW. 


Haneefa and the two disciples).— ZifiEer is of 
opinion that the sale is not lawful in either 
case, with respect to either subject. The two 
disciples argue, that where a specific price 
is opposed to each particular subject, the 
invalidity of the sale extends only to that 
subject which contains a cause of invalidity 
(namely, the freeman or the carrion) but 
does not reach to the other subjects (namely, 
the slave or the slain goat) ; — in the same 
manner as where a person marries a strange 
woman and his own sister by one contract, 
in which case the marriage is^ valid with 
respect to the stranger, although it be invalid 
with respect to his sister,— for that invalidity 
does not extend to the stranger; — and so 
also in the case in question. It is otherwise 
where the price of each particular subject 
has not been specified ; for in that case the 
invalidity extends to the whole. Haneefo 
arguts that tlu're is a material difference 
between the two eases ; — namely, the case of 
joining in sale a freeman with a slave, and 
that of joining a Modabbir with a slave ; 
beeauf^^ a Ireeman, as not being property, is 
utterly incapable of being included m a 
contract of sale ; and as the comprehension 
of him in the sale necessarily establishes the 
condition of the acceptance of the sale with 
respect to him, it follows that the sale is 
invalid, be<!auso of the invalidity of the 
condition : contrary to marriage, as that is 
not rendered invalid by an invalid condition. 
The sale, on the other hand, of a slave the 
property of another, or of a Mokatib, Modab- 
hir, or Am-Walid, is merely suspended, for 
these may he ineludtid in a contract of sale, 
as they are property, — whence it is that the 
sale of them may he carried into execution, 
in the case of the stranger’s slave, by the 
consent of the proprietor, — in the case of a 
Mokatib by his own consent,— and in the 
case of a Modabbir or Am-Walid (in the 
opinion of the two Elders) by a decree of the 
Kaze^ to this effect ; — -but as it is to be sup- 
posed that the proprietor of the slave, on 
account of his right to the subject of the sale, 
and the Mokatib, Modabbir, or Am-Walid, 
because of the claims established in their 
persons, will repel the sale, the sale therefore 
IS executed only with relation to the absolute 
slave ; in the same manner as where a person 
purchases two slaves, of whom one dies 
previous to the purchaser taking possession 
of them ; in which case the sale holds good 
with respect to the other. 

Section. 

Of the Laws of Invalid Sales, 

In an invalid sale., the purchaser is respon’- 
I sihh^ not for the price ^ hut for the valm, of 
the article y in case of its perishing in 
handsy where he has taken possession of it 
by consent of the seller. — Whekevek th^ 
purchaser, in an invalid sale, takes posses- 
sionpf the goods, with the consent of the seller, 
then, provided both the good% and the price 

18 “ 
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bv its ooinplotioii : whence it is that tho of the foetus does not invalidate a leg'acy, 


emancipation of a purchased slave is no bar 
to a right of compensation from the selle^ 
in case of a defect. 

Saie if rendered invalid^ hy a reservation 
of any advantage to the seller from the 
article If a person sell a slave, on 

condition that “ he shall serve him for the 
space of two months after the sale; or a 
house, on condition that “ he shall reside in 
it for the space ot two months after the sale ; 
or, if a person sell any other article, on con- 
dition of the purchaser's lending him a 
dirm (for instance), or making him some 
present, the sale so suspended on any of 
these conditions is invalid First, because 
these conditions are not agreeable to the 
nature of a sale, and are attended with an 
advantage to the seller ; Skcondly, because 
the pro|)het has prohibited a sale on condi- 
tion of a loan: and, Thiudly, because, if 
any diminution be made in the price, on 
account of the services of the slave, or the 
residence in the house, it follows that a con- 
tract of rent is interwoven in that of sale ; or 
if, on the other hand, no diminution be made 
in the price on these accounts, it follows 
that a Seed of loan is interwoven in the 
sale ; and both of these are illegal. 

Or, hy the stipulation of a delay in the 
deliver of it. -A y a person sell goods on 
condition of his being permitted to suspend 
the delivery for a month, tlu* sale is in such 
case invalid, because a suspension with 
respect to the delivery of goods which are 
extant and specific is an unlawful condition. 
The reason of this is that a suspension in 
point of time has been oidained by the law, 
merely for tho purpose of ease, and is there- 
fore only applicable to a debt, in order that 
the debtor may have time to collect the sum 
within the prescribed period and pay it 
accordingly ; but with respect to a thing 
actually extant (such as cloth, for instanctO, 
there can be no occasion for such suspension. 

Or, hy the insertion of an invalid condi-^ 
tion.—TuY sale of a pregnant slave, with a 
reservation of the fmtus in her womb, is 
invalid ; because it is a gcmeral rule that 
nothing, the sale of which by itself is illegal, 
can be made an exception to a contract of 
sale; and of this nature is a foetus. The 
sale, therefore, is invalid, because of the 
invalidity of the condition. It is to be 
observed that a contract of Kitabat, of hire, 
or of pawnage, are the same with a contract 
of sale, in this respect, that an invalid con- 
dition is a means of invalidating the deed. 
In the case of Kitabat, however, the invalid 
condition must actually exist in the deed; 
as when a person enters into covenant with 
his slave to emancipate him on condition of 
his giving him wine, or a hog. It is alfto to 
be observed that in the cases of gift, alms, 
marriage, Khoola, and composition for wilful 
‘ murder, the exception of tne foetus does not 
invalidate the deed; on the oontrary^ the 
deed takes place in full ; but the condition is 
invalid. In ^he same manner, an exception 


for in this case the exception is a valid oon- 
dition. . ... T t •» 

Or of a condition which implicates the sub- 
ject of another contract. — Ip a person purchase 
cloth, on condition that the seller sew it into 
the form of a vest on his account, the sale is 
in such case invalid; since this condition, 
besides being attended with an ad^^antage to 
the purchaser, is not a requisite of the con- 
tract of sale. Moreover, this necessarily 
supposes the implication of terras of two 
different contracts ; that is, either of sale 
and loan, or of sale and hire. 

If a person purchase one shoe from another, 
on condition that the seller prepare a fellow; 
to it on bis account,— or purchase a pair of 
shoes on condition of the seller making straps 
to them, for the purpose of tying them, the 
sale in either case is invalid. — (The compiler 
of the Hedaya remarks that this is according 
to analogy ; for a more favourable construc- 
tion would suggest that such sale is lawful, 
on account of its being customary amongst 
men.) 

Or hy a stipulation of the payment of the 
price., at a period not precisely hnown to both 
parties. — If a person should purchase an 
article, and stipulate the payment of the 
price on the day of the new year, or 
on the Mihrjan,* or on the fast^ of the 
Christians, t or the day of breaking lent 
amongst the Jews, the sale, under such 
conditions, is invalid, provided both parties 
be not informed with certainty respecting 
those periods. The sale, hooyever, is lawful, 
if these periods be ascertained within the 
knowledge of both parties. 

Or the date of the occurrence of which is 
uncerfain.-^A SALE is not valid where the 
price is stipulated to be paid on the return 
of the pilgrims, or, on the cutting of the 
grain, or on the gathering of the grapt3,'*or 
on the shearing of the sheep,— because in 
none of these cases is the period absolutely 
determinate : contrary to the act of giving 
bail ; for the giving of bail, u.’itil any of these 
periods, is lawful ; because a small degree of 
uncertainty does not invalidate a bail-bond, 
in the same manner as it does a contract of 
sale. 

But it is valid where the time of payment 
s fixed hy a subsequent ^agreement. — If, how- 
3ver, a sale be made in an absolute manner, 
ind the seller afterwards agree to receive the 
price at any of the periods in question, it is 
lawful, because, this stipulation not being 
included in the contract of sale, it becomes a 
stipulation with regard to payment of debt 
(not the price), which admits of a small degree 
of uncertainty. 

A sale, invalid in consequence of stipulating 
an uncertain time of payment^ recovers its 

Thh is also termed Mirhkan. A festival 
)hserved by the ancient Persians on the day 
)f the autumnal equinox, 
toaster. 
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validity hy the removal of tihe uncertainty , — 
If a sale be made, stipulating payment of the 
price at any of the periods above stated, and 
afterwards the purchaser and seller jointly, 
or the purchaser alone, remove the obstacle 
of uncertainty,* prior to the actual occurrence 
of the period stipulated, the sale then be- 
com^g valid. Zifter maintains that, the sale 
being omginally invalid, the subsequent 
removal of the obstacle cannot render it 
valid ; in the same manner as a marriage 
originally contracted for a fixed period would 
not become valid by rendering it perpetual. 
The argument of our doctors is, that the 
invalid.ity of the sale, in this case, is merely 
because of the apprehension of the litigation, 
to which the uncertainty may give rise ; and, 
of course, when this uncertainty is removed, 
the sale remains valid. Moreover, as the 
uncertainty j in this case, relates only to an 
accidental circumstance, that is, to the period 
when the price is to be paid, and not to the 
price itself, which is one of the essentials of 
sale, the uncertainty is capahie of being 
removed. It is otherwise where a person 
sells one dirm for two dirms, and afterwards 
relinquishes the additional dirm ; for the 
sale does not in conseqm'ncc of such relin- 
quishment b(iCome yalicl, since the invalidity 
related to the price itself, which is an essential 
of the sale. It is also otherwise in a case of 
marriage for a partieulip period, because 
this, in fact, is not a marriage, but a separate 
deed called Matat, and by no subsequent 
acts can one deed be transmitted into another 
deed. 

The sale of a saleable with an vnsaleahle 
subject is invalid, — If a person expose to sale 
a freeman and a slave, and sell them both in 
one contract, — or, in the same manner, stdl 
a carrion goat,f and one that has been slain 
by the prescribed form of Zibby,— such sale, 
a^otrding to Haneefa, is utterly invalid with 
respect both to the freeman and the slave, as 
in the first case, and the carrion, and slain 
goat, as in the second ; — and this, whether 
the seller hav^ opposed a specific price to 
each or not (the two disciples are of opinion 
that if a specific price be opposed to each, 
the sale is valid with respect to the slave, or 
the slain goat). 

But if the unsaleable subject be i^roperty, 
the sale holds good with respect to the saleable 
subject. — If, on the contrary, a person unite 
in sale, an absolute slave and a Modabbir, or 
a slave that is his property, and another that 
is not, the sale is in either case lawful, with 
respect to the absolute slave, or the slave 
which is his absolute property, in return for 
a proportion from the whole price stipulated. 
This is, according to our doctors (namely. 


* By paying the price, or fixing the time of 
payment to some specific period, #uch as 
forty days for instance. 

+ Meaning any dead goat, not slain accord- 
ing to LAW. * 


Haneefa and the two disciples). — Ziffer is of 
opinion that the sale is not lawful in either 
case, with respect to either subject. The two 
disciples argue, that where a specific price 
is onposed to each particular subject, the 
invalidity of the sale extends only to that 
subject which contains a cause of invalidity 
(namely, the freeman or the carrion) but 
does not reach to the other subjects (namely, 
the slave or the slain goat) ; — in tne same 
manner as where a person marries a strange 
woman and his own sister by one contract, 
in which case the marriage is valid with 
respect to the stranger, although it be invalid 
wdth respect to his sister, — for that invalidity 
does not extend to the stranger; — and so 
also in the case in question. It is otherwise 
where the price of each particular subject 
has not been specified ; for in that case the 
invalidity extends to the whole. Haneefa 
argues that tluTe is a material difference 
between the two cases ; — namely, the case of 
joining in sale a freeman with a slave, and 
that of joining a Modabbir with a slave ; 
because- a freeraan, as not being property, is 
utterly incapable of being included in a 
contract of sale ; and as the comprehension 
of him in the sale necessarily estaolishes the 
condition of the acceptance of the sale with 
respect to him, it follows that the sale is 
invalid, because of the invalidity of the 
condition : contrary to marriage, as that is 
not rendered invalid by an invalid condition. 
The sale, on the other hand, of a slave the 
property of another, or of a Mokatib, Modab- 
l)ir, or Am-Walid, is merely suspended, for 
these may be included in a contract of sale, 
as they arc property, — wheno(' it is that the 
sale of them may be carried into execution, 
in the case of the stranger’s slave, by the 
consent of the proprietor, — in the case of a 
Mokatib by his own consent, — and in the 
case of a Modabbir or Am-Walid (in the 
opinion of the two Elders) by a decree of the 
Kiize& to this efl’ect ; — but as it is to be sup- 
posed that the proprietor of the slave, on 
account of his right to the subject of the sale, 
and the Mokatib, Modabbir, or Am-Walid, 
because of the claims established in their 
persons, will repel the sale, the sale therefore 
IS executed only with relation to the absolute 
slave ; in the same manner as where a person 
purchases two slaves, of whom one dies 
previous to the purchaser taking possession 
of them ; in which case the sale holds good 
with respect to the other. 

Section, 

Of the Laws of Invalid Sales, 

In an invalid salcy the purchaser is respon-‘ 
sib^^ 7iotfor the price ^ hut for the value^ of 
the article, in case of it» perishing in his 
hands, where he has taken possession of it 
hy consent of the seller. — WHENEVEfi th^ 
purchaser, in an invalid sale, takes posses- 
sionpf the ^oods, with the consent of the seller, 
then, provided both the good% and the price 
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be property,* the purchaser becomes pro- 
prietor of the article sold, and remains 
responsible, not for the price, but for the 
yalne of the floods, in case they be destroy^ 
in his possession. Shafei maintains that the 
purchaser does not become proprietor, al- 
though he take possession of the article, 
because an invalid sale is forbidden, and 
therefore cannot substantiate a right of 
property : besides, anything which is for- 
bidden is not sanctioned by the law, since 
prohibition is repu^^nant to ordinance ; an 
invalid sale, therefore, is in no respect 
sanctioned by the law (whence it is that 
the purchaser of goods does not become pro- 
prietor before seisin) ; and the case is con- 
sequently the same as if a person should 
sell something in exchange for carrion, or 
should sell wine in exchange for money. 
Our doctors, on the other hand, argue that, 
in this case, the essential of sale (namely, 
an exchange of property for property) exists. 
The subject of the sale, moreover, is property, 
and is therefore a fit subject. The buyer 
and seller also arc both compe^tent to the 
act: — and where all these circumstances 
exist, the sale is duly contracted. Besides, 
the prohibition is no way repugnant to the 
legality of the sale itself, because the pro- 
hibition .'elates only to an accessary circum- 
stance, namely an invalid condition ; the 
right of property, therefore, after seisin, 
accrues to the purchaser in virtue of the sale 
itself, which is lej^al, and not in virtue of 
any matter which is prohibited, or contrary 
to the LAW. The purchaser, moreover, does 
not become proprietor of the goods before 
seisin, for two reasons : — First, because, al- 
though an invalid sale he a cause of right of 
property, yet it is a weak cause, and there- 
fore stands in need of the aid of seisin to 
give it effect; Secondly, because, if the 
purchaser become proprietor previous to 
the seisin, it would necessarily follow that a 
sanction is given by law to the invalidity, 
whereas it is incumbent to remove the in- 
validity. With respect to the cases of a sale 
of any thing in exchange for carrion, or of 
wine m exchange for money, the essentials of 
sale do not exist in either of these, as has been 
already demonstrated. It is established as 
a condition, in this instance, that the seisin be 
made with the consent of the seller ; it is 
sufficient, however (according to a favour- 
able construction of the law), if this consent 
be by implication ; as if the purchaser should 
make the seisin in the place of sale, and in 
presence of the seller. The reason for a 
favourable construction of the law, in this 
particular, is, that as the seller, by the con- 
tract of sale, virtually impowers the purchaser 
to make seisin, and as the purchaser does so 
in his presence, without his making liny 
objection thereto, it is therefore construed to 
Jiave been made with his consent : in the 


* That is, be of such a nature as to tcon- 
atitute propertf^. 


same manner as the seisin of a gift, in the 
place where the deed of gift is executed, is 
valid according to a favourable construction 
of the law. It is also a condition, that both 
the goods and the return be property, in order 
that an exchange of property for property 
(which is one of the pillars of sale) be estab- 
lished ; for if this were not the case^* the 
sale would be null, in the same manner as a 
sale in return for carrion, blood, the person 
of a freeman, air, or the like ; and hence if, 
in these cases, the purchaser should take 
possession of the goods with the consent of 
the seller, still he is not responsible for 
them. 

And the value must he paid in money ^ or 
in a similar, according to he nature of the 
article.— With, respect to what was stated, 
that the seller “ remains responsible, not for 
the price, but for the value of the goods," 
it relates only to such goods as are of a nature 
to be compensated for by money ; for with 
respect to such as are compensaWe by simi- 
lars, the puicshaser is responsible for a simi- 
lar ; because that which is a similar both in 
appearance and in effect is a more equitable 
compensation than that which is similar in 
effect only. 

Either party may annul the contract be- 
fore seisin.— I's an invalid sale, either of 
the parties, previous to the seisin, has the 
power of annulling the contract, in order 
that the invalidity of it may be removed. 
The law is also the same alter seisin, pro- 
vided the invalidity exist in the body of the 
contract. If, however, the invalidity be 
occasi()ncd by the addition of an invalid 
condition, the person stipulating the con- 
dition is allowed to annul it, but not the 
other party. 

A mirchaser under an invalid sale may 
validly sell the article, in ichich case hts 
right of annulling the sale cj-p/rc-s.— 
purchaser, in an invalid sale, take posses- 
sion of the article, and then sell it, in that 
case the second sale is valid,— as the first pur- 
chaser, having become proprio.tor in virtue of 
seisin, is fully competent to sell the article ; 
and, upon his so doing, the right of return- 
ing the article to the first seller expires : — 
First, Because the right of the individual 
(namely, the second purchaser) is connected 
with the second sale ; and the annulment of 
the first sale, in consequenee of its invalidity, 
is on account of the right of God ;* but the 
right of the individual has preference to the 
right of God, as the individual is neces- 
sitous, whereas God is not so : Secondly, 
Because the first sale is legal in its essence, 
but invalid in its quality,— whereas the 
second sole is legal in point of both ; and it 
follows that the latter cannot be obstructed in 
its operation by the former ; and. Thirdly, 
because the second sale is made with the 
virtual assent of the first seller, as the power 
to thatoeffect was by him bestowed on the 


• \n other words,— the right of the law. 
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first purchaser. It is otherwise where th< 
purchaser of a house, in which there is a 
right of Shaffa, sells it to another ; for there 
’the person entitled to the right of Shaffa has 
nevertheless a just title to it ; because it is 
the right of the individual, in the sanie 
manner as that of the second purchaser ; is 
equaito it in point of legality ; and has not 
been forfeited by any power given by him to 
the purchaser to maKe the sale. 

The purchaser of a laicful article in return 
for one tchich is unlawful^ may after posses- 
sion dispose of it as fie sees jit ; remaining 
responsible only for the value. — Ip a person 
purchase and take possession of a slave, in 
« exchange for wine, or a hog, and afterwards 
either emancipate him, sell him, or bestow 
him in gift, all of these acts are valid, 
because of the purchaser, in virtue of the 
seisin, having become proprietor; and he 
is responsible to the seller for the value of 
the slave. In the case of emancipation, as 
the property immediately ceases, the slave 
becomes (as it were) destroy e(^ and hence 
proceeds the responsibility of the purchaser 
for the value. In the case of sale or gift, 
the responsibility arises from the right, of 
returning him to the seller being annulled 
in consequence of these deeds, as has been 
already explained. It is to be observed that 
pawnage, or the making a slave a Mokatib, 
is equivalent to sale, and therefore annuls 
the right of return to the seller. The re- 
demption of the pledge, however, or the 
inability of the Mokatib to perform his 
covenant, restores the right, because the 
bar to its operation is removed. 

The seller cannot resume the article until 
he return the purchase-money ; and if the 
seller die^ the purchaser is entitled to set up 
the article to sale, to indemnify himself for 
the price he has paid. — In an invalid sale, 
tbe*^Beller is not allowed to resume the goods 
from the purchaser, until he shall have first 
restored the purchase-money; because the 
goods, being opposed to the purchase-money, 
are retained i^ the nature of a pledge until 
the restitution of it. If the seller should 
die, then the purchaser has a prior claim to 
the subject of sale ; that is, he is permitted 
to take payment of the price from the sale 
of the goods, giving the remaiiid('r (if there 
be any) to the other claimants ; because, 
as he has a right in the goods superior to 
any other person, during the lifetime of the 
seller, he consequently has a right preferably 
to the seller’s heirs or creditors after his 
decease ; in the same manner as the holder 
of a pawn. It is to be observed, that if the 
price was paid in dirms, the purchaser has a 
right to exact from the seller the identical 
dirms he paid him ; since the purchase- 
money, in the case of an invalid sale, re- 
mains in the hands of the seller in the 
nature of an usurpation. If, however, the 
identical dirms be not in his possess^m, then 
the purchaser is entitled to an equivalent. 

Case of an immoveable property ^ in which 
a change is wrought by a purchaser undS^r an 


tnvahd contract.-\T a person purchase a 
bouse by sga. invalid sale, and afterwards 
convert it into a mosque, he is in that case 
responsible, according to Hancefa, for the 
value of the house. This is also related by 
Aboo Yoosaf, in the Jama Sagheer, as the 
opinion of Haneefa; but he afterwards 
entertained doubts respecting it. The two 
disciples maintain that the house must be 
restored to its original state, and then re- 
turned to the seller. The same difference 
of opinion obtains, if the purchaser should 
plant trees in the court-yard of the house. 
The argument of the two disciples is that 
the right of the neighbour * is of weaker 
consideration than the right of the seller 
(whence it is that the right of a neighbour 
requires to be supported by a decree of the 
Kazee, and also, that it becomes null, by 
any delay in the demand of it, — neither of 
which is the case with respoef to a seller’s 
right) ; and as the right of the neighbour, 
which is the weaker right, would not be 
annulled by the conversion of the house into 
a mosque, it follows that the right of the 
seller, which is the stronger, is not thereby 
annulled a fortiori. The argument of Ilaneeni 
is, that the act of building or planting pro- 
ceeds on an idea of perpetual possession ; 
that the purchaser in so doing acts in virtue 
of a power to^ that effect which he holds 
from the seller*; and that therefore the seller 
has no right to the restitution, in the same 
manner as in the case of its being resold 
by the purchaser. It is otherwise with the 
right of a neighbour, as he does not give 
power to the purchaser to build or plant 
on the place over which his right extends ; 
whence it is that if the purchaser had either 
bestowed it in a gift, or sold it, his right of 
neighbourhood would nevertheless still have 
remained in force. Aboo Yoosaf, who re- 
ported what is here advanced as the opinion 
of Haneefa on this subiect, afterwards dis- 
trusted his memory, as lias been already ob- 
served. Mohammed, however, in treating 
of 8haffa,t expressly infers the difference of 
opinion here recited ; — for, he says, “ where 
a purchaser, under an invalid sale, builds 
upon the ground he has purchased, the 
neighbour has no right of Shaffa therein, 
according to the two disciples, any more 
than previous to the purchase." Now as 
Haneefa, on the other hand, has maintained 
hat in such case the neighbour is entitled 
o take the place, upon paying the value, 
n virtue of his right of Shaffa, it clearly 
bllows that in his opinion the right of the 
idler is annulled ; because it is on this cir- 
3umstance that he founds his opinion of the 
existence of the right of Shaffa, since, so 
long as the right of the seller remains in 
forte, that of the neighbour cannot take 
place ; — whereas, according to the two dis- 

* Aral). Shaffee ; meaning the person en* 
titled to the right of pre-emption in virtue 
of fc^affa. 

t Ju the Mabsoot. ^ 
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the rijjht of the seller is not destroyed 
by the building of the purchaser, and there- 
fore the claim of Shaffa does not take place. 

The profit acquired hy the purchaser, upon 
a definite artiste, purchased under an invalid 
contract, mustheoestowedin charity. — If a 
person purchase a female slave (for instance) 
oy an invalid contract, and take possession 
01 her, and the soller take possession oi the 
purchase-money, and the purchaser then dis- 
pose of her, by sale, to another person at a 
profit, it is in that case incumbent on him 
[the purchaser] to bestow in charity the profit 
so acquired : —but if the first seller should 
have acquired a profit upon, or by means of, 
the purchase-money, he is not required to 
bestow such profit in charity. The reason of 
this distinction is that as the female slave 
(for instance) is a definite article, the second 
contract of sale relates identically to her, 
and the profit acquired by the sale of her is 
accordingly base. — Dirms and deenars, on 
the other hand, are not definite in valid con- 
tracts; and as the second contract is of a 
valid nature, it consequently docs nob. relate 
to them identically, and accordingly the 
rotit acquired by them is not base. This 
istinction, however, obtains only whore the 
baseness is founded on the invalidity of the 
right ; Vor where it is founded on the abso- 
lute non-existence of right of property, — 

And 80 also, profit acquired upon any 
article in which no right of property exists . — 
(As where, for instance, a usurper acquires 
a profit upon the property he has usurped,) — 
there is no difference whatever ; — that is, 
from whichev(T subject the profit is obtained, 
it is unlawful, and must be bestowt'd in 
charity ; * because, where a person sells an 
article, the identical property of another 
(such as any article of household goods), the 
contract of sale relates to that actual article, 
and the profit acquired by it is accordingly 
unlawful; — whore, on the other hand, a per- 
son purchases a thing with money beloViging 
to another, although the contract do not relate 
to that actual money (since, if other money 
were given instead of it, the contract never- 
theless holds good), still, however, there is a 
semblance of the contract relating to that 
particular money; for if he were to j^ive that 
actual money to the seller, the article pur- 
chased in return would remain appropriated 
to him) ; or if, on the contrary, he were only 
to point to that money, and then give other 
money instead of it, the amount of the price 
of the article is, virtually, in that money ; — 
for this reason, theref ore, there is a semblance 
of the contract relating to that money, and 
consequently that the profit is acquired by 
means of the property of another person. 
Now, as the baseness occasioned by an^ in- 

* Eor an explanation of the principle on 
which this proceeds, see Partnership, where 
it IS declared that “profit cannot be law- 
tuUy acquired upon a property conoewiing 
which there ii^lio responsibility.’* 


validity of right is of less moment than that 
occasioned by the absolute non-existence of 
right, it follows that the baseness occasioned, 
by the invalidity in the right of property 
occasions a semblance of baseness in any- 
thing in which the absolute non-existence of 
right occasions actual baseness (and that is 
anything of a definite nature, such as j¥*jlave 
girl, for instance, as in the case in Question) ; 
—and, on the other hand, that it occasions 
an apprehension of a semblance of baseness 
in an^hing in which the absolute non-exist- 
ence of right occasions only a semblance of 
baseness ; — and regard is had to a semblance 
of baseness, but not to an apprehension of a 
semblance. — It is to be observed that if a per- - 
son claim a debt from another of a thousand 
dirms, and obtain payment of the same, and 
both parties afterwards agree that the debt 
was not due, — in that case the profit which 
the claimant may in the meantime have ac- 
quired by possession of the money is lawful to 
him ; because the baseness, in this instance, 
is occasioned by invalidity of right ; for this 
reason, that the debt had been owing incon- 
sequence of the demand of the claimant, and 
the defendant’s acknowledgment of it ; and 
it afterwards appears that this debt is not 
the right of the claimant, but of the other 
(namely, the defendant): still, however, the 
thousand dirms which the (daimant took in 
satisfaction for his demand have become his 
property, as the satisraction for a claim be- 
comes the property of the claimant, although 
it be under an invalid right and as the 
baseness, in this instance, is occasioned by 
the m(‘rc invalidity of right of property, and 
not by^ the absolute non-existence of that 
right, it consequently cannot operate, nor 
have ary effect with respect to a thing of an 
indetinite nature, such as money, for instance. 

/Section. r <. 

Of Sales and Purchases which are Ahomi- 

nab/e. 

It is abominable to enhance the price of 
merchandise by a fictitious tmder of a high 
/)r/ee.— T he prophet has prohibited the luac- 
tice of Najish,— that is, the enhancement of 
the price of goods, by making a tender for 
them, without any intention to purchase 
them, but merely to incite others to the offer 
of a higher price. The prophet has also pro- 
hibited the purchase of a thing which has 
already been bargained for hy another ; but 
this prohibition supposes that both parties 
had before come to a mutual agreement ; for 
otherwise there is no impropriety in such 
subsequent purchase. 

Or, to anticipate or forestall the market . — 
The prophet has also prohibited an antici- 
pation of the market, — as where people meet 
the caravan, at a distance from the city, with 
a view of purchasing the grain brought hy 
the merchants, in order to sell it to the people 
of the (SStv at an enhanced price. This pro- 
hibition, however, proceeds on a supposition 
that^ the forestallers deceive the merchants 
with respect to the price of grain in the city ; 
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for otherwise there is no impropriety in this 
practice. 

Or to enhance the price of grain^ in towns, 
h a citizen selling for me farmer, — The 
PROPHET has also prohibited a citizen from 
selling: for a countryman ; as where, for in- 
stance, a countryman brings grain or other 
g:oods^into a city, and one of the citizens 
takes car® of it, and acts as his agent, in 
order that he may sell it at a high price to 
the people of the city. Some have given a 
different explanation of this prohibition, by 
supposing it to allude to a citizen’s selling 
anything at a high price to a countryman : 
but in the Fattahal Kadeer of Moojtibba the 
former is mentioned as the most authentic 
explanation. It is to be observed, however, 
that this prohibition supposes that a scarcity 
of grain prevails in the city, as otherwise 
such conduct is not improper. 

Or to buy or sell on a Friday. — It is abo- 
minable to buy or se ll on a h'riday,* after 
the crier proclaims the hour of prayer, be- 
cause Goi) has said, in the Kori^, “ When 

YE ARE CALLED TO PRAl’Ell, ON THE DAY OF 
THE ASSEMBLY, HASTEN TO THE COMMEMO- 
RATION OF God, and leave merchandis- 
ing.” Moreover, if at such time purchase 
and sale were allow^ed, an absolute duty 
(namely, attendance at prayers) would 
necessarily be emiitted. It is to be observed, 
however, that although such purchases aiiei 
sakis be abominable, still they are not in- 
valid ; for the invalidity, in such instances, 
exists with respe ct merely to points that are 
extraneous anei additional, and not with re- 
spect to the essentials e)t the contract, nor 
with respect to the establishment of any con- 
dition esse ntial to its obligation. 

Merchandise may he set up for sale to the 
highest bidder. — A sale to tlie liighest bidder 
is not abominable, 'thus, if a merchant, for 
iirstance, having shown his wares to a X3ur- 
chaser, should receive from him a tender for 
them, but, before he had expressed his ac- 
quiescence, should receive a higher tender 
from another, ^ that case it is not abomin- 
able in him to sell them to the latter ; be- 
cause the prophet sold a cup and a sheet to a 
higher bidder ; and also, because sales of this 
kind are for the interest of the poor. 

It is abominable to separate two infant 
slaves {or an infant and an adult), related 
within the prohibited degrees, by a sale of 
one of them. — It is abominable for a person 
possessing tw'o infant slaves, related to each 
other within the prohibited degrees, to sepa- 
rate them from each other ; and the rule is 
the same where one of them is an infant and 
the other an adult. This decision is founded 
on a declaration of the prophet, “ Whosoever 
causes a separation between a mother and 
her children, shall himself, on the day of 
judgment, be separated from his friends by 
God.” It is, moreover, related that the 
prophet gave two infant brothers ^ Alee, 


* Friday is the Mussulman Sabbath? 


and afterwards inquired of Alee oonoeming 
them, and being answered by him, that “ he 
had sold one of them,” the prophet then said 
“take heed! take heed! and repeatedly 
enjoin^ him to take him back. Besides, 
one infant naturally conceives an attachment 
to another, and an adult person participates 
in the sorrow of an infant, and hence the 
separation of them in either case argues a 
want of tenderness to a child, which has been 
reprobated in the traditions, where it is de- 
clared, “ Whosoever does not show tender- 
ness to a CHii.D, and respect to an elder, is 
not of my people.” A separation, therefore, 
either between two infants, or between an 
adult and an infant, is prohibited. It is to 
be observed that the cause of the prohibition, 
in this instance, is afliiiity within such a 
degree only as prohibits marriage between 
the slaves in qm stion, and not general affi- 
nity, for which reason any distant relation, 
such as a step-mother, or one prohibited by 
fosterage, or by affinity with the I'osterer, are 
not included ; nor the son of the uiulc ; nor 
any oi^e that is not*within the prohibited de- 
grees. Neither are a husband and a wife 
included in this prohibition, notwithstanding 
they be both intanls, and they may conse- 
quently b<^ separated, because the tradition 
which contains the prohibition, as being con- 
trary to analogy, must thcri fore be observed 
in its literal sense ; that is, it must be applied 
to such only as are within the prohibited de- 
grees. Moreover, in the aforesaid tradition, 
both relations are required to be the property 
of one master: if, therefore, one inlant bro- 
ther belong to Zeyd, and another infant 
brother to Omar, each is at liberty to sell his 
respective property. 

Unless in the pursuance of an indispensable 
duty, or in eases of unavoidable necessity . — 
It is allowed, likewise, to separate two in- 
fant slaves related to each other, if with a 
view to fulfil an incumbent duty, as where 
one oithe two commits a crime, and is given 
up, as a compensation for such crime, to the 
avenger of the offence. In the same manner, 
also, one of the two may be sold, for the pay- 
ment of a debt incurred by him in the course 
of purchase and sale, in consequence of his 
being a privileged slave, — or, by the destruc- 
tion of the property of another, — in either of 
which cases that slave may be sold alone, in 
discharge of the debt, although this induce a 
separation. So also, it is lawful to return 
one of the two to the seller of them, in case 
he should prove defective. The adjudication, 
in all these cases, proceeds on this principle, 
that the object of the prophet in this prohi- 
bition was to prevent an injury to the infants 
without detriment to the proprietor ; an ob- 
ject which, if the prohibition were extended 
to tfcese cases, must necessarily be defeated. 

But such sale is nevertheless valid, — It is 
to be observed, however, that if a x>er8on 
separate one infant from another, or an in® 
faut from an adult, by selling one of them, 
sucl^ sale is valid : yet still tie act of sepa- 
ration is abominable. It is Recorded, from 
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Aboo Toosaf, that a sale of this nature is 
inTaHd only where the relation of paternity 
(such as mother and son, for instance) exists 
between the parties; but that in all other 
cases it is valid. Another report, from Aboo 
Yoosaf, mentions that sales of this nature 
are invalid in all cases where the separation 
is abominable, because of the tradition al- 
ready mentioned with respect to Alee; for 
the prophet positively enjoined him to take 
back the slave he hacf sold, whence it may be 
inferred that he considered the sale as in- 
valid, since a return of the commodity is not 
admitted but in an invalid sale. The reason- 
ing of llaucefa and Mohammed is that, in the 
case in question, the sale is transacted by a 
competent person, and with respect to a tit 
subject : it is therefore valid ; and the abo- 
mination does not apply to anything except 
what is merely a concomitant, or immediate 
effect of the sale, namely, the distress occa- 
sioned to the two infants, which is a degn^e 
of abomination exactly eciuivalent to that of 
a person purchasing a thing over the head of 
another, from whence' no invalidity ^arises. 
Moreover, the order of the prophet to ^lec to 
take back the slave must be construed cither 
into a dissolution of the sale, or a repurchase 
of the slave from the person to whom he had 
sold him. 

Adult ihtvva may ha saparated without 
offence , — It is not aliomiuuble to st'parato 
two slaves that arc adults, iiotwitlistanding 
they berclated within the prohibited degrees; 
for tlws case falls not under the ordinance 
before mentioned; and there is an authentic 
tradition of the prophet having oceasioiied a 
separation between Maria and Hireen, two 
female slaves that were sisters. 


CIIAPTElt VI. 

OF AKALA, OK THF DISSOI.UTIOV OF SALES. 

JJafinition of Ahata, — Akala literally 
signiiles to cancel. -In the language of the 
LAW it means the cancelling or dissolution of 
a sale. 

A sah‘ may be dissolved i)i consideration of 
anequivakut to the price.^TwE dissolution 
of a sale is lawful, provided it be for an eijui- 
valent to the original price, because the pro- 
phet has said “whosoever makes an Akala 
with one who has repented of his bargain, shall 
receive an Akala of his sins from Gon, on 
the day of judgment and also, because, 
as the contract of sale coinprehoiids the 
rights of both parties, namely, the buyer 
and the seller, they have theretore the power 
of dissolving such contract, to answer their 
own purposes. 

Bat not for anything greater or less. — 1?% 
however, either a greatt^r or less sum tiian 
original price be stipulated as the condi- 
tion of the dissolution, such condition is null, 
the dissolution holds good ; and the seller 
must return to the purchaser a sum equal to 
the original uriee. — It is a rule with llaueefa, 

, that a dissolution is a breaking oft’ of the 


contract with respect to both the parties, 
but a sale de novo with reject to others. 
If, therefore, the breaking on be impractic- 
able, the dissolution, is null. — According to 
Aboo Yoosaf, on the other hand, it is a sale 
de novo : but if a new sale should from any 
cause be impracticable, then it must be con- 
sidered as a breaking off : and in case gf that 
also being impracticable, the dissokition then 
becomes null. — The opinion of Mohammed is 
that it is a breaking off ; and in failure of 
this, from impracticability, a sale de novo ; 
and in case of that also being impracticable, 
it is null. — The argument of Mohammed is 
that Akala, in its literal sense, signities dis- 
solution ; and, in its constructive sense, sal^ 
(whence it is a sale de novo with relation to 
all others than the parties) : it is therefore 
regarded as a dissolution or breaking off, 
agreeably to the literal meaning of the term. ; 
or, if the breaking oft‘ be impracticable, it is 
regarded as a sale, agreeably to the construc- 
tive meauiig. — The argument of Aboo Yoosaf 
is that Akal'i means an exchange of property 
for property with the mutual consent of the 
parties, which corresponds with the detini- 
tion of sale, and is also subject to the same 
rules ; whence it is that, in ease of the loss of 
the wares in the possession of the purchaser 
after the conclusion of the Akala, or dissolu- 
tion, it [the Akalal is null ; and also, that 
the seller is allowed to return the wares to 
the purchaser in case of their having been 
blemished or become defective whilst in the 
hands of the purchaser; and that the right 
of Shatia is also established by it. — Haneefa, 
on the other hand, argiu's that Akala means 
a dissolution, or breaking off, and cannot, by 
any construction of it, be supposed to mean 
sale, although the breaking oft' should be im- 
practicable ; because sale and dissolution are 
terms of opposite import, wliich no one word 
can be supposed to bear;— if, thereforef* the 
hn'akiiig off be impracticable, the Akala is 
null. With regard to its being a sale de 
novo, in relation to others, this is a mere 
matter of necessity, as to tlj^m it exhibits 
similar effects with sale ; that is to say, the 
selh'r, in virtue of the Akala, becomes again 
proprietor of the wares ; and it is accordingly 
a sale with respect to all others than the 
seller and purchaser, for this reason, and not 
because of the meaning of the word, which 
in reality is the opposite of sale.— Such are 
the opinions and arguments of our three 
doctors with regard to Akala. — Hence it 
appears that if a stipulation be made, that 
the seller shall return to the purchaser a sum 
greater than the original price, the dissolu- 
tion, agreeably to the tenets of Haneefa, 
would hold good to the amount of the origi- 
nal price ; because (according to his tenets) 
Akala is a dissolution ; and a dissolution 
cannot possibly relate to the excess, as there 
is no sale which might be opposed to such 
excess ;^ind it is impossible to dissolve what 
dues not exist:— the condition, therefore, is 
invalid, hut not the dissolution, as that is 
not tendered null by involving an invalid 
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condition.— It is otherwise with respect to 
sale (that is, the sale of one dikm for two 
, DittMS. for instance),— for if a person should 
s5ll one dinn for two dirms, such sale would 
he invalid ; nor could it be construed as ex- 
isting with respect to one dirin, and as null 
with respect to the additional one, so as to 

’ sale lawful ; because the estab- 

iishna^t oian excess in sale is possible, as 
that is an establishment of a matter as yet 
unestablished, and it is no way difficult to 
establish an unestablished point ; but if the 
excess dirm were established, it would in- 
duce usury:— a sale of this nature, there- 
fore, is invalid.— The conclusion therefore is, 
Lhat the dissolution in question is valid, but 
Uie condition is otherwise. The law is also 
the same where a stipulation of a smaller 
amount than tlie original price is made ; that 
IS to say, the dissolution holds good, but the 
condition is void ; because, the sale being 
established with regard to the original price, 
a nd the deliciency not then existing, it fol- 
lows that the dissolution can a^:^lv only to 
what does exist, — namely, the original price, 
— since it is impossible to dissolve what does 
not exist. — If, however, this deticiency be 
stipulated on account of a defect which had 
tiken place in the wares, it is lawful. — In 
the opinion of the two disciples, the stipula- 
tion of a sum exceeding the original price, in 
a dissolution, amounts to a sah^ : — according 
to Aboo Yoesaf, because (as has been already 
explained) he considers Akala as a sale; — 
and also according to Mohammed, because, 
although he be of opinion that a dissolution 
is a breaking ott‘, yet he has said that, in case 
of the impracticability of a breaking oti*, it 
must be considered as a sale; and as tlie 
dissolution in (luestion is of that nature, he 
is therefore of opinion it is a sale. — With 
respect to a dissolution in which is stipulated 
an/amount less than the original price, Aboo 
Yoosaf (proct'cdiiig on his general opinion 
eoncerniug dissolutions), considers it as a 
sale ; but in the opinion of Mohammed it is a 
dissolution with^respect to the whole of the 
original price ; iTecause he considers the deli- 
eiency to be a silence maintained with respect 
to a part of the price ; and as the dissolution 
would have been valid if a silence had been 
maintained with respect to the vvliole, so it is 
in a superior degree valid when the silence 
is maintained only witli respect to a part. 
A dissolution, stipulating a smaller sum 
than the original price, in a case where the 
wares have been blemished in the hands of 
the purchaser, is considered by Maliommed 
as a dissolution ; the deticiency being opposed 
to the blemish. • • 

Dmolution, in consideration of an equiva- 
lent of a different kind, is a breaking off.— 
If a dissolution be agreed upon, stipulating, 
ill lien of the ori^nal price, an equivalent of 
a ditferent kind, it is a breaking olf,* accord- 


♦ And consequently valid, as it completely 
annuls the contract. • 


ing to Haneefa, for the original price ; and 
the stipulation of a different kind is nuga- 
tory. The two disciples consider this dissolu- 
tion as a sale, founding their opinion on their 
ideas of the nature of dissolutions, as already 
explained. 

The sale of a female slave cannot he an- 
nulled after she has borne a child, — If a 
dissolution of sale take place with respect 
to a female slave who had borne a child 
whilst in the possession of the purchaser, it 
is null, according to Raneefa, because (agree- 
ably to his tenetsl a dissolution is a breaking 
off ; and the birth of the child is preventive of 
a dissolution, as this is a supervenient addi- 
tion of a separate thing ; and such addition, 
after seisin, prevents a dissolution of the 
bargiiin. — This dissolution, however, is con- 
sidered as a sale by the two disciples. 

A sale may he dissolred previous to de- 
livery and seisin of the art tele , — TllK disso- 
lution of a sale previous to taking possession 
of the article sold, whetlier of a moveable or 
immoveable description, is a breaking off, 
according to Haneefa. Aooor.ling to Aboo 
Yoosaf, it is a breaking off with regard to 
moveable property only, because a sale of 
moveable property, previous to taking posses- 
sion of it, is not lawful, and hence a dissolu- 
tion with resjiect to moveable pro})erty, ])re- 
vious to the seisin of it, cannot be con- 
sidered as a sale, and is consequently a 
breaking off. A dissolution with respect to 
immoveable pro])erty, on the contrary, pre- 
vious to th(j taking possession of it, is a sal(‘ 
(according to Aboo Yoosaf), as lie holds that 
the sale of immoveable property, previous to 
th(‘ seisin of it, is lawful. 

Thk loss or d(*struction of tlu' wares is a 
bar to the legality of a dissolution, but not 
the dc.struction of the price ; biujause a dis- 
solution is the breaking off of sale , and the 
breaking off of a sale rests upon the existence 
of the sale ; and this again relates to the 
wares, tfiot to the price. 

Barter may he. dissolred, after a destruc- 
tion of one of the snhjeets. — In cases of 
Mookayeza, or a sale of goods for goods,* a 
dissolution agreed upon after the dcstruetiou 
of one of the two subjects is valid ; because 
(‘ach of them falls under the description of 
the subject of the sale ; and applying this 
term, therefore, to the one that remains, it 
follows that the dissolution is lawful, because 
of the existence of the subject of the sale. 


CHAPTER VII. 

OF MOORAIilHAT, AND TAWLEKAT, THAT 18, 
SALES OF FllOFIT AND OF FUIENDSUIP.t 
Definition of Moorahihat and Tawleeat, 
— M^oitAniiiAT, or a sale of profit, means 


* That is, ^rter: -tlie term by which 
Mookayeza will be hereafter always ex-* 
pressed. 

t J!^oorabihat and Tawleeat are technical 
terms, which (like many other%in this work) 
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case he is not entitled to sell it ag-ain with an 
addition of profit. The two disciples main- 
tain that he is in both cases entitled to sell 
it for a profit on the last price, namely, ten 
dirms ; and their reasons are, that the repur- 
chase is a new contract, and has no connexion 
with the effects of the former sale ; and that 
therefore a profit may be imposed, founded 
on the second contract ; in the same manner 
as if the second ])nrchaser should sell it to a 
third purchaser, and the first purchaser re- 
purchase it from the third one, in which case 
it would be lawful for the first purchaser to 
sc‘ll it at a profit on the last price, and so also 
in the case in question. The argument of 
Ilaueefa is, that in the case in question, there 
is an apprehension of the first profit being 
obtained by means of the second contract, 
since until the person repurchased the cloth 
there was a possibility tliat he might return 
it upon the seller’s hands in consequence of 
a defect, and that his [the sellers] profit 
might thereby have been lost, although upon 
his repurchasing it from the purchaser, this 
possibility vanishes, and the profitt^ remains 
confirmed and established. 'Ihe apprehen- 
sion, however, had existed; and in Moora- 
bihat sales apynadiensiou is regarded as (a|ui- 
valent to certainty, out of caution (whence it 
is tb.,t a profit of this nature is not allow(*d 
upon anything given in composition ; in other 
words, if a ])erson be; indebted to another to 
the amount of ivn dirms, for instance, and 
he compound the d(‘bt with his creditor by a 
piece of cloth, it is not lawful for th(‘ creditor 
to sell this cloth at a profit of this nature 
over and above ten dirms, bc'caust* in the 
composition it is to lx; apprelu'iuled that the 
value of the cloth was short of ten dirnis, as 
e-omposition is founded ii])on remission of a 
part). — In the case in question, therefore, 
the seller, because of tin* ap])rehension above 
stated, apyiears, in eonsi'qui'nee of the second 
contract, to have ])urchased five dirms, 
together with tin* elotli, for ten dir ns ; he 
must therefore deduct five dirms from the 
whole, and declare that “ the cloth has fallen 
to him for five dirms;” and take his profit 
upon those five. It is otherwise where the 
second purchaser sells the cloth to a third 
person, and the first seller then repurchases 
it from this person ; for in this ease the , 
acquisition of the first profit is confirmed I 
ana established by means of the second pur- i 
chaser's having sold it into the hands of 
another, and not by means of the first seller 
repurchasing it from the third person so as 
to leave any room for a])prehension in this 
case also. Tliere is therefore a material 
difi'erence between this case, and the case 
under consideration, and consequentlv it is 
evident that the analogy adduced by the two 
disciples is unfounded. o 

Case af Maorahihat transacted hy a privi- 
leged slave with his owner, — Tp a privileged 
slave, involved in debt, should purchase a 
piece of cloth for ten dirms, and afterwards 
sell it to his muster for fifteen diripiS, and 
the master wish to sell the said clotli in the 


manner of Moorabihat, he must set his profit 
upon ten dirms. In the same manner, if a 
master purchase a piece of cloth for ten 
dirms, and sell it to his privileged slave Tor 
fifteen dirms, the slave is not entitled to 
dispose of it at a profit upon more than ten 
dirms. The reason of this is that, in both 
cases, there is a semblance of illegally in th» 
sale : because the property of thetslave bein^, 
as it were, the property of his master, it 
appears that the master, in the first case, 
purchases his own property : and that, in 
the second case, he sells his own property to 
himself. 

Case of Moorabihat transacted between 
the manager of a stock and the proprietor.— 
If a person give to another ten dirms, in tne 
way of Mozaribat, stipulating that the profit 
acquired therefrom shall be equally divided 
between them, and the Mozarih, or manager 
so constituted, purchase with the said money 
a piece of cloth, and then sell it to his con- 
stituent for fifteen dirms, and the constituent 
afterwank wish to dis])ose of it by a pro- 
fitable sale, he is not allowed to fix the price 
at more than twelve and a half dirms. The 
reason of this is, that although the purchase 
made by the pro})rietor of a Moorabihat stock 
from his manager be, in fact, the purchasing 
of his own property with his own property, 
yet such purchase is held to be lawful by our 
doctors ; because the proprietor of the stock 
has no power over it whilst in the hands of 
the manager; and as this power, which is a 
desirable object, resulted to him from the 
purchase, the said purchase, because of its 
l)eing the means of procuring to him an 
object of desire, is therefore lawful; never- 
tlndess, as there' is in this case an appearance 
of invalidity of sale (since the constituent 
did as it were purchase his own property 
with his o'v\ui property, by which means a 
mutual exchange' of respeeitive propei^.y* did 
not take place), the ])urchase is therefore 
reckoneel null so far as regards the lialf of 
the profit ; and accordingly, in the case in 
questiem, the proiit must he imposed upon 
twelve and a half dirms. 

An article may be disposed of hy Moo- 
abihat, where a defect has intervened not 
proceeding from the seller^ or where the seller 
has used the article^ in the inte ini^ without 
injury to iY.— I f a person purchase a female 
slave, and she afterwards, without any 
appearancci of violence, but merely from a 
natural cause, become blind of an eye,— or 
if, being a woman,* he cohabit with her, 
without harm accruing, — it is in either case 
lawful for him to dispose ot her by Moo- 
rabihat, without giving any explanation of 
either of these circumstances ; for neither in 
consequence of the blindness or the cohabi- 

* Arab. Sayeeba". in opposition to a virgin. 
The reason for restricting the case to muli- 
t'britjt in this imstance, is that cohabitation 
with a woman is not considered as a depre- 
ciation of her value contrary to the case 
of*Moflowering a virgin. 



SALE. 


Book XVI.— Chap. VII.] 

tation does any thing remain to him in oppo- 
sition to which a deduction might he made 
from the price ; because no part of the price 
is opposed to the quality of the article 
(whence it is that if the quality he destroyed 
previous to seisin by the purchaser, no de- 
duction from the price would on that account 
be alloiied) ; and in the same manner, no 
part of the jfrice is opposed to the use of a 
woman's person. It is reported, from Aboo 
Yoosaf, that in the first case the slave must 
not be disposed of in the manner of Moora- 
bihat, without an explanation being given 
of the blindness, any more than where blind- 
ness occasioned by violence : and this opinion 
han been adopted by Shafei. 

But if the defect he occasioned iy, or com- 
pensated tOf the seller ^ a proportionable de- 
duction must he made from t)ie price. — It is 
to be observed, that if the purchaser himself 
had occasioned the blindness, or if it had 
been occasioned by another from whom the 
purchaser either had or had not received an 
amercement, he is not in either* of these 
cases entitled to dispose of the slave by 
Moorabihat, without giving an explanation 
of the blindness ; because h(Te the purchaser 
(or another) did with design or intention 
destroy the eye ; and it is consequently 
requisite that a proportionable deduction be 
made for a defect so occasioned. The same 
rule also obtains where a purchaser has 
cohabitation with a female slave who is a 
virgin ; because virginity, being merely a 
tender membrane, is a eon stituent part of the 
slave, and this the purchaser has destroyed. 

If the article he damaged hy an accident 
not proceeding from the seller, still it is 
a proper subject of Moorabihat. — Ip cloth 
which a person had purchased be burnt by 
fire, or damaged by vermin, in that ease it 
is lawful for the purchaser to dispose* of it 
by M<t)rabihat witliout explaining eitheT of 
these circumstances? but if the cloth be torn 
in the folding and opening of it, it is not 
lawful for the ptirchaser thus to dispose of 
it without noticiig the same to the party, 
because the damage, in this case, is occa- 
sioned by his own deed. 

A misstatement of a prompt payment 
instead of a suspended payment, leaves it in 
power of the purchaser to undo the bargain 
in a sale either of profit. — If a person, 
having purchased a slave (for instance) for 
one thousand dirms, payable at a future 
period, should afterwards sell him for one 
thousand dirms, payable immediately, with 
a profit of one hundred dirms, without 
noticing to the other the respite of payment 
he himself has obtained, — in that case the 
other, if he should aftirwards discover this 
circumstance, is at liberty either to abide by 
or undo the bargain at iiis option ; because 
the suspension of the payment resembles an 
addition to the substance of the wares ; and 
hence it is a custom amongst merchants, in 
granting a respite of payment, to increase 
the price of the merchandise. Now a seji- 
blance, in a sale by profit, is deemed equi- 
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valent to reality; and hence it follows that 
the said person did, as it were, purchase two 
things for one thousand dirms, namely, a 
slave and a suspension of payment; and 
afterwards sold only one of these things by 
way of profit, grounded on the price which 
ho paid for both ; a fraud from which an 
abstinence is particularly enjoined in cases 
of Moorabihat : — the purchaser, therefore, has 
an option of adhering to or undoing the bar- 
gain as he pleases, as in the option from 
defect. If, iiowever, the purchaser should 
destroy the the Avares, and then receive 
notice of the fraud which had been practised 
upon him, he is not in such case entitled to 
make any deduction on that account from 
the price, because no part of the price is in 
reality opposed to the suspension of payment. 

Or of friendship.— \¥ a person, Iiaving 
purchased a slave (for instance) for a 
thousand dirms, payable at a future period, 
should afterwards dispose of him to another, 
by a Tawh'cat, for a thousand dirms ready 
mon(‘y, without intimating the respite of 
payment^ in that case the other, on discovery 
of this circumstance, is at liberty either 
to abide by or annul the contract, as he 
pleases ; because an abstinence from a fraud 
of this nature is eciually enjoined in friendly 
as in profitable sales. — If, however, in this 
case, the purchaser, having destroyed the 
slave, should then become acquainted with 
the suspension of pnymimt that had been 
granted to the seller, it is incumbent on him 
to make a j)rompt payment according to the 
agreement ; nor is he entitled to make any 
deduction from the price on the score of 
suspension of payment, as before explained. 
— It is related, as an opinion of Aboo YoQsaf, 
that the purchaser is m this case to pay the 
vjilue to the seller, and to receive from him 
the whole of tlie ])rice ; in the same manner 
as holds (according to him) in a case whore 
a creditor, having received payment of the 
debt dife to him in a bad specie, discovers 
this circumstance after having expended 
them ;--in which case he has aright to return 
to the debtor a similar numbc'r of the specie 
he had received, and to demand from him a 
like number of good specie. — Some have said 
that an appraisement ought to be made of the 
value in the cas(; of prompt payment, and 
also in the case of a (listant payment ; and 
that the difference should be given by the 
seller to the purchaser.— All that has been 
ht're advanced proceeds on a supposition of 
the suspension of the payment bcung included 
in the contract of sahi : for if, without such 
stipulation, it should happen that the pay- 
ment be made at a distant period (as is often 
the case amongst merchants), there subsists, 
in such case, a difference* of opinion upon 
this ^oint, whether, under these circum- 
stances, in a subsequent sale of profit or of 
friendship, it be incumbent upon him to 
make known this matter. — Some have said 
that such notification is incumbent upon him, 
since ati established custom is equivalent to 
a condition.— Others, again, albge, that he 
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is under no necessity of giving such notifica- 
tion, since it is eviaent that, as no condition 
was stimulated, the sale was therefore for 
prompt payment. 

In a sale of friendship the rate must he 
specified ; and the purchaser has a right of 
option until after the sjyecification. — If a 
person dispose of a thing to another by a 
sale of friendship, declaring that “he sells it 
to him at the rate it had stood him in,“ — 
and the purchaser be not acquainted with 
that rate, the sale is invalid, from the up- 
certainty with regard to the price : — if, 
however, the seller should afterwards in- 
form the purchaser of the rate, at the 
same meeting, the sale then becomes valid, 
but it still remains in the option of the 
purchaser to abide by or recede from the 
contract as he pleases, since the acquies- 
cence he had before expressed was not fully 
established, from his ignorance of the price 
and after the knowledge of it he has an 
option, in the same rnanner as in the case of 
an option of inspec-tion. The reason of the 
validity of this sale is that the invalidity 
does not become firmly established until the 
departure of the parties from the meeting. — 
’Wnen, therefore, the purchaser, in the meet- 
ing, is informed of the price, it becomes the 
samt as if a new contract liad taken place 
after the purchaser had aequinjd this know- 
ledge ; and it is for him to withhold his 
acquiescence until tlie end of the meeting. — 
If, however, th(‘ ])nrlies should separate, the 
invalidity then becomes tixcid; noi can it h(‘ 
removed hy any knowledge which the pur- 
chaser may afterwards obtain of the amount 
of the price. — Similar to this is the ease 
where a person scdls cloth for tlu' value which 
is marked upon it, hut of which tlu' purchaser 
is ignorant ; for such sale is invalid, hut may 
be rendered otherwise hy tlu' explanation of 
the seller, before the breaking up of the 
meeting. 

Section. c 

Moveahle proper! g cannot he resold before 
seisin.— I t is not lawful for a person to sell 
moveable propcTty, which he may liave 
purchased, until he receive possession of the 
same , because the pr()i)hot has prohibited 
tlie sale of a thing prior to the seism of it on 
the part of the seller ; and also, because there 
is an unfairness in it, since, if the mer- 
chandise should be lost or destroyed before 
the seisin, the first sale becomes null, and 
the property reverts to the former proprietor, 
in wnion case it must necessarily appear that 
the person in question has sold the property 
of another witnout his consent. 

But l-and may be resold previous to seisin 
by the first purchaser. — The sale of land,* 
previous to seisin, is lawful, according to 
Hanecfa and Aboo Yoosaf. Mohammed 
maintains that it is unlawful; because the 

• Arab. Akkar ; meaning any species of 
immoveable property. Zimeen is the term 
used in the Persic version, whence the^ trans- 
lator renderrit land. 
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traditional saying of the prophet before quoted 
is absolute, and not particularly confined to 
moveable property ; and also, because of its 
analogy to moveable property. Besides, the 
sale of land is similar to the hire of it ; in 
other words, as it is unlawful to let land 
before seisin, so is it likewise to sell land 
before seisin. The reasoning of ,^he twer 
disciples is that, in the case in question, the 
sale is effected by competent parties with 
respect to a fit subject ; — that there is no 
unfairness in it, since the destruction of 
ground is rare, whereas that of moveable 
property is probable and that the prohibi- 
tion of the prophet is founded on the possi- 
bility of the unfairness already explained, 
which does not exist in the case of land, the 
destruction of it being rare. — Some nave 
asserted that a lease of land before seisin, as 
adduced by Mohammed, is lawful in the 
opinion of the two disciples. — Admitting, 
however, that it w'ere unlawful according to 
all our doctors, it proceeds evidently on this 
principle,# that a lease is made witn a view 
to the produce, the destruction of which not 
being uncommon, the unfairness already 
explained (with respect to the sale of move- 
ahle propei’ty before seisin) may consequently 
take place in it. This, however, cannot 
ha])pon with respect to tne sale of ground, 
the destruction of which is rare, and con- 
Hrqnently the one case is not analogous to 
the other. 

In the resale of articles of weighty and 
measaronoti of capacity, it is remiisite that 
the article be weighed or measured again by 
the second purchaser. — If a person purchase 
articles estimable by a measure of capacity, 
such as wlu'at, — or articles of weight, such as 
butter, -as if he should say, “1 have pur- 
chased this wheat, on condition of its being 
e(iual to ten bushels,” — or “this butter, 
ou condition of its w^eighing ten maoism’’ — 
aud if, having measured or weighed these 
articles accordingly, he should then take 
tlnmi and sell them to another, on the same 
condition of measure or w('jght, in that case 
it is not lawful for that other to sell or use 
these articles, until he has measured or 
weighed them on his own account ; because 
the prophet has prohibited the sale of wheat 
until it be measured both by the buyer and 
the seller ; and also, because there is a possi- 
bility of these articles exceeding the war- 
ranted quantity ; in which case the excess, 
as being the property of the seller, would 
not be lawful to the purchaser ; and an 
abstinence in the case of this possibility is 
necessary. — It is otherwise where the sale is 
made hy conjecture, without any condition 
of measurement ; for the excess, in that case, 
is the right of the purchaser ; and it is also 
otherwise in the sale of cloth by yards, for 
there likewise the excess is the right of the 
purchaser ; since yards (as has been already 
expla*ned) are a description of the clo^, and 
not a quantity, as in the case of articles of 
weight or measure of capacity. — It is to be 
oli^rved that the measurement of the doth 



SALE. 


Book XYL-Cbap. VIL] 

by the seller, previous to the sale, is not 
valid, although it should have been done in 
•the presence of the purchaser, because 
thb measurement of both the seller and 
purchaser is required, and these terms are 
not applicable to the parties until after the 
sale takes place. So also, the measurement 
•made the seller after the sale is invalid, 
unless it besin the presence of the purchaser, 
because the object of measurement is delivery, 
and delivery without the presence of the 
purchaser is impracticable. 

It suffices, hoicerer, that the article he 
weighed or measured hy the seller, in the 
purchaser’s preseuce. — If the seller only 
bhouhl measure the merchandise after the 
sale, in presence of the purchaser, a question 
has arisen, whether this be sufficient ?— or, 
whether it be not necessary that the pur- 
chaser should also examine it by his own 
measure ?— Some have said that the measure- 
ment of it by the seller only, is not sufficient, 
according to the plain sense of the tradition 
already quoted. The more approv(#l doctrine, 
however, is that it is sufficient, since by the 
measurement of the seller the quantity is 
ascertained, and delivery completely estab- 
lished. The tradition before quoted alludes 
to the junction of two contracts; as where, 
for instance, a person having purchased, 
measured, and taken possession of a thing, 
afterwards sell it to another ; in which case 
it is necessary that the second purchaser 
himself measure it ; and the measurement of 
the lirst purchaser, who stands in the relation 
of seller to him, is not sufficient, as will 
hereafter be more fully explained in the 
chapter of Sillini sales. 

In the re-sale of articles of tale or longi- 
tudinal measurement, the telling or measuring 
hg the second purchaser is md requisite . — Tr 
is related as an opinion of the two disciples, 
thaft •rticles of tale are analogous to those of 
longitudinal mc'asurement ; that is, if a per- 
son, having purchased and rec(*ived articles of 
this nature on condition of their amounting 
to a particular ^lumber, should afterwards 
sell them to another on the same condition, 
there is, in that case, no obligation on that 
other to enumerate them on his own account, 
because such articles are not susceptible of 
usury.— It is related, also, as an opinion of 
Haneefa, that articles of tale are similar to 
those of weight, because in regard to them 
the receipt of any excess beyond the stipu- 
lated number is unlawful to the purchaser ; 
articles of tale arc therefore analogous to 
articles of weight. 

A seller may dispose of the price of his 
goods without having taken possession of it . — 
Any deeds of the seller with regard to the 
price of the merchandise, prior to the actual 
receipt of it, such as gift, sale, hire, or 
bequest, is lawful, whether the price be 
stipulated in money or goods ; — because the 
cause of legality, namely, right of prtperty, 
is established in the seller; and the act is 
attended with no unfairness (such as has 
been shown to exist in the case of selling 
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moveable property prior to the receipt of it) 
because the price, if expressed iu dirms and 
deenars, is indetomiuate, and is therefore 
incapable of being destroyed ; and if it 
consist of any thing else, still the sale is not 
invalidated by a destruction, since the value 
remains due from the seller. — It is otherwise 
with respect to the article purchased, as the 
sale of that before receipt of it induces fraud, 
as was before explained. 

The parties arc at liberty to make any 
subsequent addition or abatement, with respect 
either to the goods or the price ; and such 
addition or abatement are incorporated in the 
contract.— I t is lawful for the purchaser to 
make an increase of the price m favour of 
the seller ; and for the seller to make an 
increase in the merchandise iu favour of the 
purchaser ; — and it is also lawful for the 
seller to make abatement from the price in 
favour of the purchaser ; aud this increase 
or abatement is incorporated in the original 
contract (that is to sav, in case of an increase, 
the original and additional form the price 
or the article ; and in case of an abatement, 
what remains after the deduction is the price 
of the article). Hence, in the first case, the 
selhT possesst s a right to the original price, 
together with the increase superaddod to it ; 
and, in the second case, the purchaser has a 
right to the original mcTchandise with the 
increase superadded. Shahd and Zider are 
both of opinion that such increase is a mere 
act of favour, and therefore cannot be incor- 
porated in the original sale; for, if so, it 
must necessarily follow that a person gives 
his own property in exchange for his own pro- 
perty, since, [)revious to the increase of the 
price, the article was the pro])erty of the 
purchaser in exchange ibr the original price ; 
and, consequently, if the increase be made 
in the price, the ])r{)pi‘rty of the purchaser 
is given in exchange lor what was before his 
property : in the same manner, also, in the 
second^case, as the price, previous to the 
inensase, was the property of the seller, it 
follows that in increasing the wares, he gives 
his own property in exchange for his own 
property. — Xeither can an abatement from 
the price, hy the seller, be incorporated with 
the original contract ; but it must rather be 
considered as an act of favour ; because, 
prior to tho abatement, an exchange of the 
merchandise for the whole of the price Imd 
taken phice ; and it is impossible to .s(-t aside 
any part of the priee, since in such case it 
must follow that a part of the merchandise 
had no correspondent exchange opposed to 
it ; and this is unlawful. 

Objfxtxon.— This consequence does not 
follow ; because the remaining suni, after 
the deduction of the abatement, is oon- 
sideAd as an exchange for the whole of the 
merchandise. 

Reply.— I t is impossible to consider the 
remainder as an exchange for the whole,' 
because no new contract has taken place 
with legard to the diminished price, and the 
old contract relates only to th% full price. 
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THEreascming of our doctors is, that the 
buyer and seller, by means of the iucrease 
ana abatement, do only alter the contract 
fi:om one lawful accident to another lawful 
accident; and that, as the parties possess 
the power of annullinfr the contract, they 
are, a superiori, entitled to make an altera- 
tion in tne non-essential properties of it. 
The case is therefore the same as if the 
parties should annul an optional power, or 
stipulate one after the conclusion of the 
contract.— Now, since it is lawful for the 
arties to alter the accident of the contract 
y means of increase or abatement, it follows 
that such increase or abatement is incorpora- 
ted with the ori^final contract ; because the 
accident of a thing adheres to that thing, 
and does not exist abstractedly of itself. 
It is otherwise whore a seller abates the 
whole price ; for such abat( ment could not 
be incorporated with the original contract, 
since in that case a charge would take place 
in regard to what is an essential property, 
and not an accident of the contract.— It is 
also to be observed, that from the .increase 
and abatement being incorporated with the 
original contract, it does not necessarily 
follow that a person gives his own propcTty 
in exchange for his own property, because 
the ' riginal contract does os it were relate 
to such increase or ahate nient. — The advan- 
tage of th(^ incorpoi ation of tlie increase 
and the ahatoment in Ihe original contract 
is evident, in a case of friendly or prolitable 
sale ; for if a person sell something by a 
prolitable sale to a purchaser wlio increases 
the price in the seUer’s favour, in that case 
it is lawful for hini [the seller! to charge 
his profit on the original and tin* increase 
united ; as, in case ot an abatement, on the 
other band, his protit must be charged on 
the residue after the deduction. — The ad- 
vantage arising from this is also evident 
in a case of Shalfa ; for the person possessing 
the right of Shaffa is entitled to the subject 
of the sale, in case of an abatement in ex- 
change for the diminislied price. 

Objection.— Since the abatement and 
increase arc incornorated with tlie original 
contract, it would Ibllow that, in a ease 
of increase, the person possessing the right 
of Bhalia is to take the subject of the sale 
at the aggregate amount of the original 
price, and its increase,— instead of taking 
it (as is the case) at the original price 
only. 

Keplt.— In case of an increase of the 
price, the proprietor of the right of Shaffa 
takes the subject of the sale at the original 
price only, because his right relates to the 
original price, and it is not in the power of 
the buyer and seller, by any act of theirs, to 
annul such right. 

The i^rice cannot he increased after the 
destruction of the goods in the purchaser s 
' hands,— increase of the price, after the 
destruction of the wares in the possession of 
purchaser, is not valid faccordingito the 
' , because oi the wares not 


having been in a state tbat admitted of the 
lawful opposition of an exchange for them. 

Objection.— I t would appear that the 
increase of the price remains in force after 
the destruction of the goods ; for although 
the goods be not then in a state to admit any 
exchange being opposed to them, yet the 
increase incorporates with the original con- ’ 
tract, which was concluded at a<Hime when, 
the goods being extant, it was lawful to 
oppose an addition to the exchange for them. 

Keply.— I f the wares had remained in a 
condition to admit of an exchange of pro- 
perty for them immediately, then such 
exchange might have been immediately 
established, and referred afterwards to the 
period of forming the contract ; for a thing is 
first established on the instant, and is then 
referred to the formation of the contract ; — 
but as, in the present instance, the immediate 
exchange of the property cannot be estab- 
lished, the wares no longer existing, the 
reference back is impossible ; and hence any 
increase (hi the price is evidently invalid. — It 
is otherwise with respect to an abatement of 
the price after the destruction of the wares, 
because these, after their destruction, are in 
a state which admits of a diminution of the 
price ; which is therefore referred to the 
formation of the contract. 

yi prompt payment may he commuted for 
a distant payment. — If a person, having 
.sold something on condition of prompt 
payment, should afterwards agree to receive 
the price at a future fixed period, it is lawful, 
hc'cause the price is solely the right of the 
seller : and ns it is in his pow er, if he choose, 
to forego it altogether, he is eonsequently 
entitled, for the convenience and ease of the 
purchaser, to take a future payment instead 
of a prompt one, a fortiori. — If the period 
stipulated l)e not certain, and the uncertainty 
he very great (as if he should stipulate^pky- 
ment when the wdnd hlow^s, for instance), it is 
not lawiul. If the period, on the contrary, 
he only in a small degree uncertain (as if he 
.should stipulate the payment at the cutting of 
the corn, or the threshing of it), it is lawful, 
in the same manner as in the case of bail, of 
which an explanation has already been given. 

In ail debts except those incurred hy a 
loan. — Every debt immediately due may 
be suspended, in its obligation, to a future 
period, by the creditor, on the principles 
laid down in the preceding case,— excepting 
a loan,* the suspension of the obligation of 

* Arab. Karz ; signifying a loan of money, 
in opposition to Areeat, which means a loan 
of anything but money. These deeds are 
considered, hy Mussulmans, to he of a 
distinct and separate nature. In the one 
the intention is to destroy the substance of 
what is borrowed, that is, to spend the 
identical money received, and afterwards 
retui-w an eoual number of similars. In 
the other, the intention is to enjoy the 
usufruct without injuring the substance, 
which is to be returned in its identical state. 
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which is not approved. —The reason of this 
is that the lendins: of money is, in the im- 

* mediate act, equi^ent to a loan of any 
other thin^,* and an act of benevolence 
(whence it is that if a person should tender 
a loan of money to another, expressing his 
intention by the word Areeat, — as if he 

• should? say. “ I deliver these ten dirms as an 
Areeat,”— St is valid ; and also, that no 
person who is incapable of any gratuitous 
act, such as an infant or a lunatic, is 
competent to this deed): but in the end it 
operates as an exchange, since the borrower 
gives to the lender an equal sum, but not the 
identical specie he received. — In considera- 
tion, therefore, of the immediate act, a respite 
is not binding upon the lender, as there can 
be no constraint in an act purely gratuitous ; 
and, in consideration of the end, the respite 
is not approved, for in this case the transaction 
would resolve itself into a sale of money for 
money, which is usury. — It is otherwise in 
the bequest of a loan for a fixed period ; for 
if a person bequeath the loan or one thou- 
sand dirms to another, for a year (for in- 
stance), the performance of this is incumbent 
on the executor ; nor is he entitled to make 
any demand on the legatee until the expira- 
tion of the term, since this bequest is of 
a gratuitous nature, and resembles the be- 
quest of the services of a slave, or the use of 
a house. 


CHAPTER YIII. 

OF BIBB A, OK IISIIKY. 

Definition of the term . — Ribba, in the 
language of tne LAwq signifies an excess, 
according to a legal standard of measure- 
ment or weight, in one of two homogeneous 
artides [of weight or measurement of capa- 
city j^opposed to each other in a contract of 
exchange, and in which such excess is stipu- 
lated as an obligatory condition on one of 
the parties, without any return, — that is, 
without anythii?g being opposed to it. The 
sale, therefore, of two loads of barley (for 
instance) in exchange for one load of wheat 
does not constitute usury, since these articles 
are not homogeneous : — and, on the other 
hand, the sale of ten yards of Herat cloth 
in exchange for five yards of Herat cloth is 
not usury, since, although these articles be 
homogeneous, still they are not estimable by 
weight or measurement of capacity. 

tfsury {occasioned hy rate united v ith spe^ 
cies) is tinlau'ful.’-V^V'RY is unlawful; and 
(according to our doctors) is occasioned by 
rate, + united with species. — Shafei maintains 


* Literally, “ a kabz is, in its immediate 
occurrence, equivalent to an akeeat.” 

+ It may be necessary here to observe that 
rate, amongst the Mussulmans, applias only 
to articles of weight or measurement of capa- 
city, and not to articles of lonritudinal mea- 
surement, such as cloth, or the like. — 2he 


that usury takes place only in things of an 
esculent nature, or in money.— It is neces- 
sary, in order to the operation of the ille- 
gality, that the articles be homogeneous; 
but an equality in point of weight or mea- 
surement of capacity annihilates the usury. 
— It is to be observed that a superiority or 
inferiority in the Quality has no effect in the 
establishment of the usury; and hence it is 
lawful to sell a quantity of the better sort 
of any article in exchange for an equal 
quantity of an inferior sort. 

It consists in the sale of an article {of 
weight or measurement of capacity) in ear- 
change for an unequal quantity of the same 
article . — The sale, at an unequal rate, of 
articles of weight or measurement of capa- 
city, in exchange for homogeneous articles, 
is usurious, according to our doctors, al- 
though the articles be of a description not 
esculent (such as loam or iron, for instance) ; 
— because they hold that the cause of usury 
exists, in articles of weight and measure- 
ment of capacity, although they be not of 
an esculent nature. 8hai‘ei maintains that 
such sale is lawful, agreeably to his tenets 
with respect to usury. Supposing, however, 
the equality of the rate, suen sale is lawful 
in the opinion of all the doctors.-- (It is to be 
observed that loam is an article of measure- 
ment by capacity, and iron of weight.) 

Hut docs not exist where the quantities are 
not ascertained hy some "known standard of 
measurement . — The sale of anything not 
measured out according to the legal stan- 
dard, at an unequal rate, is lawful. Thus 
it is lawful to sell one handful of wheat in 
exchange for two handfuls ; or two handfuls 
in exchange for four;—and also, one apple 
in exchange for two apples ; because, in such 
case, the measurement not having been made 
according to a legal standard, it follows that 
a superiority of measurement (which is essen- 
tial to the establishment of usury) has not, 
according to the rules of measurement, taken 
place. Shafei maintains that such sale is 
unlawful ; because the article is, in this 
instance, of an esculent nature, which (ac- 
cording to his tenets) is the efficient cause 
of usury ; and also because the equality 
destructive of usury does not here exist. 
(It is to be observed that whatever is less 
than half of a Saa is considered equivalent 
to an handful, since the law has fixed no 
standard of measure beneath that quantity.) 

It is occasioned either hy an inequality in 
point of quantity^ or hy a suspension of re- 
payment ; unless the consideration and the 
return he heterogeneous.— the quality 
of being weighable or measurable by capa- 
city, and correspondence of species (being 
the causes of usury) both exist, the stipula- 
tion bf inequality, or of a suspension of pay- 
ment to a future period, are both usurious. 
Thus it is usurious to sell either one measure 


phrasj^ here used implies an inequality of 
BATE with a similarity of species. 
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of wheat in exchange for two measures, 
one measure of wheat for one measure deb- 
verahle at a future period. If, on the con- 
trary’, neither of these circumstaDces exist 
(as in the sale of wheat for money), it is 
lawful ei^er to stipulate a supenonty of 
rate, or the payment at a future period. If, 
on tne other hand, one of these circumstances 
only exist (as in the sale of wheat for barley, 
or the sale of one slave for another), then a 
superiority in the rate may legally be stipu- 
lated, but not a suspension in the payment. 
Thus one measure of wheat may lawfully be 
sold for two measures of barley, or one slave 
for two slaves : but it is not lawful to sell 
one measure of wheat for one measure of 
barley payable at a future period ; nor one 
slave for another, deliverable at a future 
period. Shafei is of opinion that correspon- 
dence of species alone does not render illegal 
a suspension of delivery ; because where, in 
an exchange, a prompt delivery is opposed 
to a future delivery, there is only a sem- 
blance of a superiority of rate, founded on 
the preference given to prompt payment. 
Now if a superiority of rate, in reality, he 
not preventive of the legality of the sale (as 
in %e case of one slave for two slaves), it 
fobows that the semblance only of a supe- 
riority is not preventive of such legality, a 
fortiori. The arguments of our doctors are, 
that wherever cither corrcspoudence of spe- 
cies, or the quality of being weighablc or 
measurable exists, the wares are, in one 
shape, of that description in which usiu-y 
takes place ; and accordingly, a somhlance 
of usury takes place in them, which is re- 
pugnant to the legality of the sale in the 
same manner as actual usury. The ground 
of this is what is written in the Iladees 
Shireef, that articles of different species 
may be sold in any manner the parties 
please, provided the bai’gain be from hand 
to hand." 

Objection. — Since correspondoaoe or 
species, or the quality of being weighable or 
measurable does either of them singly pre- 
vent the legality of a suspension of delivery, 
it would follow that a contract of Sillim sale 
stipulating an exchange of saffron for dirms 
or deeuars, is invabd, as both are articles of 
weight : — whereas such a sale is valid. 

Keply. — The contract is lawful, notwith- 
stondmg saffron and deeuars be both articles 
of weight, because they do not agree in the 
quality of the weight, as saffron is weighed 
by Mans, and being a subject of sole only, is 
therefore definite by specification ; whereas 
dirms and deenars are weighed by stones, 
being only price and not a subject of sale ; 
and therefore do not become definite by 
specification. In the same manner, also, if 
a person should sell saffi'on to anoth^i* for 
one hundred dirms, ready money, that 
otimr may lawfully employ the said dirms 
^ eiuier in purchase or in any other mode 
without reweighing them : —whereas if a 
person sell saffiron, on condition of it% being 
two Mansi the purchaser is not aftetwardS 


at liberty to dispose of it by sale or by any 
other mode without reweigmng it ; as holds 
with respect to all articles of weight • 
measurement of capacity. Now it being 
thus demonstrated that the weight of saffron 
and other articles is different from the weight 
of dirms and deenars. in appearance, sub- 
stance, and effect, it follows that they do not 
unite in any circumstance with reQpect to the 
quality of the weight ; and consequently, that 
the semblance of usury, in this case,^ is only an 
apprehension of a semblance, which is not 
regarded. 

All articles ordained hy the prophet to he 
articles of measurement^ continue so^ not- 
withstanding any ^alterations of custom 
and the same of all ordained hy him to he 
articles of weight. — Every thing in which 
the usuriousness of an excess has been 
tstablislied by the prophet on the ground of 
measurement of capacity (such as wheat, 
barley, dates, and salt), is for ever to be 
considered as of that nature, although man- 
kind should forsake this mode of estimation ; 
— and in the same manner, everything in 
which the usuriousness of the excess has 
been established by the prophet on the 
ground of weight, continues for ever to be 
considered as an article of weight, like gold 
or silver; because the custom of mankind, 
which regulates the mode of measurement, is 
of inferior force to the declaration of the 
prophet ; and a superior cannot yield to an 
inferior. (Aboo Yoosaf is of opinion that in 
all things practice or custom ought to pre- 
vail, altliough in opposition to the ordinance 
of the prophet; for the ordinance of the 
prophet was founded on usage and practice 
of his own time:— in ordinances, therefore, 
the prevalent customs among mankind are 
to la; regarded ; and as these are liable to 
alter, they must he attended to, rather than 
the letter of an ordinance.) If, therefi:rfe, a 
person should sell wheat in exchange for an 
equal quantity, by weight, or gold in ex- 
change for an equal quantity, by a measure- 
ment of capacity, neither, of these sales 
would be lawful (according 'to Haneefa and 
Mohammed), although these modes of weigh- 
ing wheat and measuring gold should become 
sanctified by the custom of mankind. 

All articles referred to any known standard 
of weight are considered as articles of weight. 
— Whatever is referred to llatls is con- 
sidered as an article of weight. This the 
compiler of the Hedaya ex^ains to mean 
that whatever is sold by the Awkiyat* must 
be considered as an article of weight ; for 
an Awkiyat is a fixed standard of weight 
in opposition to all other measures of capa- 
city, as none else are standards of weignt. 
Now as everything sold by the Awkiyat 
comes under the description of an article of 
weight, it follows that if this thing be B9ld 

* T^is term has been formerly mentioned 
to signify an ounce. (See Vol. I. p. 9.) 
From the context, however, it would appear 
tfiSt it also sig&ilios a measure of capacity. 
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by the measurement of any other vessel not 
of a fixed standard of weight, opposed to a 
tjimilar vessel, such sale is unlawful, because 
of the probability of a disparity of weight, 
notwithstanding the equality in point of 
measurement of capacity ; for this, in fact, 
is the same as if one person should sell one 
article of weight in exchange for another of 
the same ^na and adjust the quantity by! 
conjecture. 

Note concerning Sirf sale. — It is to be 
observed that a Sirf sale means the sale of 
rice in exchange for price ; and price implies 
irms and deenars. In this mode of sale it 
is a necessary condition that the interchange j 
•of properties take place at the meeting, 
because the prophet has ordained the sale of | 
silver in exchange for silver, from hand to 
hand, — as shall be explainr d at large in 
treating of Sillini sales : but in every other 
article, provided it be of that kind in which 
usury takes place (such as wheat in exchange 
for wheat, for instance), the interchange 
upon the spot is not a condition ,4 1 being only 
required that the article be specific. Shalei 
maintains that in the sale of wheat for wheat 
mutual seisin is a condition, because of the 
ordinance of the prophet, “ Sell it from hand 
to hand and also because, if one party 
should make seisin, and not the other, it 
follows that an appearance of usury takes 
place inasmuch as prompt payment is superior 
to future payment. ( )ur doctors argue that 
wheat, as being a determinate subject of 
sale, does not, like cloth, stand in need of 
seisin, since the object of the contract is the 
attainment of a power over the article, which 
is fully established by its being determinate. 
It is otherwise with respect to Sirf sales, for 
there the seisin is made a condition in order 
that the price and subject of the sale may be 
rendered determinate, which is only to be 
e&fbted by means of seisin. With respect 
to the ordinance of the prophet, enjoining 
the sale from hand to hand, Obadah Bin 
Samat has explained it to mean the sale of 
one determine thing in exchange for an- 
other. Besides, on the postponement of the 
seisin, no loss is reckoned to result, in the 
opinion of mankind contrary to where a 
prompt and future payment is stipulated ; 
because the latter in the opinion of mankind 
is a detriment. 

Similars mag he sold for each other ^ with- 
out inducing usury sale of one egg in 
exchange for two eggs, from hand to hand, 
is lawfm ; and the same with respect to dates 
and walnuts ; because these articles are 
neither subject to measurement of capacity 
or weight, with regard to which only usury 
relates. Shafei, in this case, differs from 
our doctors ; because usury, according to his 
opinion, relates to articles of an esculent 
nature, of which kind these are. 

Usury cannot take place with respect to 
FalooSt as they are articles of sah . — The 
sale of one specific Faloos,* in exchange tor 

* A copper coin. (See Vol. II. p. 22ff.) 


291 

two other specific Faloos. is valid, according 
to Haneefa. Mohammed maintains it to be 
unlawful; because, as the fitness to con- 
stitute price is established in Faloos, with 
the consent of mankind, it cannot be annulled 
by any agreement of a seller and purchaser 
counter thereto; and as the fitness to con- 
stitute price still continues, the Faloos can- 
not be rendered determinate by means of a 
stipulation to that effect in the contract. 
The case, therefore, becomes the same as if a 
person should sell one undeterminate Faloos 
m exchange for two undeterminate ; — or, as 
if a person should sell one dirm in exchange 
for two. The reasoning of the two disciples 
is that this fitness to constitute price in Faloos 
cannot subsist with relation to a buyer and 
seller, unless by their mutual agreement to 
that effect;* and, consequently, where they 
agree to the contrary, the fitness to represent 
price is, with respect to them, null ; nor can 
the general consent of others, to admit Faloos 
as a rt'presentative of price, operate as an 
argument with respect to them, since in this 
matteji others have no power over them. 
Hence it follows that, as the fitness to con- 
stitute price is, with respect to them, null, 
the Faloos may be identified by their speci- 
fication. 

On.iECTiON. — Upon the fitness to constitute 
price being done away by the agreement of 
the parties, the Faloos will of consequence 
revert to their primary nature, namely, 
weight (for the Faloos was originally a 
weight). — It would therefore follow that the 
sale of one Faloos for two Faloos is not valid, 
although the fitness to constitute price be 
done away by the agreement of the contract- 
ing parties. 

liEPLY.— The Faloos do not revert to their 
original nature, because, by the agreement 
of mankind, they are consiuered as articles 
of tale, and this agreement remains in force. 
Hence they stand in the same predicament 
as wfdnuts, or other articles of tale, and the 
unequal sale of them is of conseouence in the 
same manner lawful. — It is otnerwise with 
respect to dirms and deenars, because these 
naturally constitute price. — It is also other- 
wise with respect to the sale of one unde- 
terminate Faloos in exchange for two unde- 
terminate Faloos ; for this is, in fact, a 
stipulation of future payment and future 
delivery, a species of sale which has been 
forbidden by the prophet.— It is also other- 
wise where the stipulation of one of the 
parties relates to undeterminate Faloos, for 
this is equivalent to a postponement of pay- 
ment, and such postimnement is rendered 
unlawful by homogeneity alone. 

Flour or meal cannot he sold for wheat . — 
The sale of wheat in exchange for the flour 
orineal of wheat is unlawful, because wheat, 
and the meal and flour of it, are all of one 

• 

* That is to say, copper coins are not to be 
considered as price but by a previous agree- 
ment of the thirties. • 

19 • 
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Bpe<nes«— It is impossible, moreover, to ascer- 
tain the equality between those articles by 
measurement, since flour and meal are of a 
close and compact nature, and wheat is not. 
Hence this kind of sale is essentially invalid, 
even in the exchange of one measure of the 
one for one measure of the other. 

Flour moy he sold for jiour.—liWE, sale of 
flour in exchange for flour is valid, provided 
the quantities be equal by measurement, be- 
cause the condition of legality (namely, 
equality) is here established. 

But not for rneal.—Tm sale of flour in 
exchange for meal • is not valid, according 
to Haneefa, in any mode; neither at an 
equal, nor at an unequal rate ; for as it is 
not lawful to sell flour in exchange for 
parched wheat, or meal in exchange foi raw 
wheat, so also it is not lawful to sell either 
of those articles for the other, because of 
their homogeneity. — According to the two 
disciples the sale in question is lawful ; be- 
cause flour and meal are of different species, 
inasmuch as the object to be derived from 
each is different ; for the object of Jiour is 
bread, and that of meal is a culinary prepa- 
ration, mixed up with water or oil. — But the 
answer to this is that the original object of 
both it the same, namely, food ; which is 
not afiected in its nature by the modifleation 
of it, since raw wheat and parched wheat are 
considered as of the same species, and like- 
wise wheat affected by vermin and wheat 
that is whole and preserved, — although, in 
answering particular objects, these kinds be 
different. 

The sale of flesh for a living animal is not 
usurious . — THE sale of flesh in exchange for 
a living animal is lawful, according to Ila- 
neefa and Aboo Yoosaf, Mohammed is of 
opinion that the sale of flesh in exchange for 
a living animal of the same species is un- 
lawful, unless the quantity of the dead flesh 
exceed that of the living flesh, in order that 
the excess may be opposed in exchange to 
the other parts of tiie living animal, inde- 
pendent of flesh ; and the remaining part of 
the slain flesh remain opposed in an equal 
degree to the living flesh ; because otherwise 
usury must necessarily take place, since, if 
the quantities of flesh were exactly equal, it 
must necessarily follow that the other parts 
of the living animal had no exchange opposed 
to them ; — or if, the quantities of flesh being 
equal, a deduction be made from the dead 
flesh, in opposition to the other parts of the 
living animal, it would necessarily create an 
inequality in the exchange of flesh for flesh. 
The sale in question, therefore, resembles a 
sde of sesam^ seed in exchange for sesame 
oil, which is unlawful. The arguments of 
the two disciples in support of their opinion 
is, that the case in question is in fact 
sale of an article of wei[?ht fqr what is not 
an article of weight ; since it is not cus- 

* Arab. Saveek, A sort of coarse meal pre- 
pared either from wheat or barley. — 4ll80, 
what remains ofter sifting off the fine flour. 


toma^ to weigh living animals, it being: in- 
deed impracticable to ascertain their weight, 
as they are not at all times of equal weight 
an animal being lighter when hungry, anq 
heavier when filled with food.— It is other- 
wise with oil-seeds, as by weighing those 
may at once be ascertained the quantity of 
oil contained in them when separatedffrom 
the dregs or refuse. • 

Nor the sale of fresh dates for dried dates. 
— The sale of fresh dates in exchange for 
dried ones is lawful, according to Haneefa. 
The two disciples hold a different opinion, 
because of a tradition, in which it is men- 
tioned that a person having interrogated the 
prophet regarding the legality of such sale^ 
the prophet, in return, desired to know 
whether fresh dates did not diminish in 
drying? — and upon that person answering 
in the affirmative, he declared that, such 
being the case, the sale of fresh dates in 
exchange for dry ones was not lawful. The 
arguments of llaneefa in support of his 
opinion aredwofold First, the word Tara- 
mir, expressive of dry dates, is also appli- 
cable to fresh dates, because there is a 
tradition that a person brought some fresh 
dates from Kheebir to the prophet, who, on 
their being presented to him, inquired if all 
the Tammir of Kheebir were of that kind f and 
as fresh and dry dates are from this circum- 
stance held to be of the same kind, it follows 
that the sale of the one in exchange for the 
other, on condition of an equality in the rate, 
is lawful, since the prophet has said, “ Sell 
Tammirs in exchange for Tammirs, at an 
equal rate.” —Secondly, if it be not ad- 
mitted that fresh dates fall under the ap- 
pellation of Tammir, still the sale is lawful, 
Dccause of another saying of the prophet, 
“ When two things are of different species, 
then let them be sold in whatever manner 
the parties please.” In regard to the sa^ng 
quoted by the two diseiplevS, it rests entirely 
on the authority of Zeyd Ibn Abbas, whicn 
is considered weak among the traditionists. 
— It is to be observed that tthe same disa- 
greement subsists with respect to the sale of 
dried and fresh grapes, founded on the same 
arguments as those already cited. Some 
have asserted that the sale of dried grapes 
in exchange for fresh is unlawful, according 
to all our doctors, grounding this assertion 
on the analogy which subsists between this 
case and that of parched and raw wheat, the 
sale of which in exchange for each other is 
universally declared to be invalid. 

The sale of fresh dates in exchange for 
fresh dates, at an equal rate in point of 
measurement of capacity, is lawful, in the 
opinion of all our doctors.* 

• The remainder of this case, which is of 
considerable length, as well as the complete 
succeeding case, has been omitted in the 
translateon, because the disputations con- 
tained in them are founded entirely on verbal 
criticisms, which do not admit of an intelli- 
gible translation. 
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The sale of the manufactured moduce of 
an article in exchange for a similar article, 
fs usurious, unless it exceed that article in 

Q uantity, — The sale of olives in exchange 
or oil of olives is unlawful, excepting when 
the actu^ oil is greater in quantity than the 
oil contained ^thin the olives, in which case 
the excosf being opposed to the dregs that 
will necessarily remain after the expression 
of the oil, nrevents the establishment of 
usury. — The law is the same with respect to 
the sale of walnuts for the oil of walnuts, of 
sesame seeds for the oil of sesame, of milk 
for butter, or of the juice of the grape or 
4ate8 in exchange for grapes or dates. With 
respect to the sale of cotton in exchange for 
the thread of it there is a diflerence of 
opinion. The sale of cotton, however, in 
exchange for calico is universally allowed to 
he legal. 

One species of flesh may he sold for another 
species, — It is lawful to soli one species of 
flesh, in any manner, in exchan «« for another 
species of flesh, (such as the flesh of a cow 
for that of a camel or a goat). It is to be 
observed that the flesh of a cow and of a 
buffalo are of the same species, as is also the 
flesh of a sheep and that of a goat. 

The sale of the milk of one animal for an 
unequal qiiantify of milk of another species 
of animal does not induce usury. — The milk 
of a cow and of a goat are of different kinds, 
and may therefore be lawfully sold in ex- 
change for each other at unequal rates. It 
is related, as an opinion of Shafei, tliat these 
are of the same kind, because the object to 
be derived from each is the same. But our 
doctors argue that the flesh of these animals 
is evidently of a differetit kind, since it 
would not be lawful for a person, on whom 
the gift of a cow in alms w^as enjoined, to 
substitute a goat in lieu of a cow, if it prove 
defective ; the milk of these aninials, there- 
fore, diflers in point of species in the same 
manner as their flesh. It is to be observed 
that the vineggr of dates is of a diflerent 
kind from the vinegar of grapes, becau.se of 
the difi’erence of their originals. So also, 
the wool of a sheep is of a different kind 
from that of a goat, because they answer 
different objects. 

Bread may he sold for flour at an unequal 
rate.—\T is lawful to sell bread made of 
wheat in exchange for wheat, or the flour of 
wheat, at an unequal weight, because bread 
is considered cither as an article of tale or of 
weight, and consequently is of a different 
kind from wheat or flour, which are subject 
to measurement of capacity. — It is related 
as an opinion of Haneefa, that such sale is 
utterly invalid ; hut decrees pass according 
to the first adjudication, and this, whether 
the delivery of either the wheat or the bread 
be stipulated to take place at a future 
period. According to Haneefa the Iwrrow- 
mg of bread is utterly unlawfulj — that is, 
whether it be considered as an article of J»le 
or weight, — because there is great difference 
with respect to cakes of bread, either in 


respect to themselves, or the workmanship 
of the baker. According to Mohammed it is 
absolutely legal ; that is, whether the bread 
be oonsiderea as an article of tale or weight. 
According to Aboo Yoosaf it is lawful, if 
considered as an article of weight ; but not 
if considered as an article of tale, because of 
the difference of the unities. 

Usury cannot take place between a master 
and his slave. -^UaURY cannot take place 
between a master and his slave, because 
whatever is in the possession of the slave is 
the property of the master, so that no sale 
can possibly take place between them, and 
hence the impossibility of usury. 

Unless the slave be an insolvent Mazoon,-^ 
This proceeds upon a supposition of the 
slave being ])rivilcgcd and free from debt; 
for in the case of a privileged slave who is 
insolvent, usury may take place between 
him and his master, according to Haneefa, 
because (agreeably to liis tenets) the posses- 
sions of such slave do not belong to the 
masteiki—and according to the two disciples, 
because although (agreeably to their tenets, 
the possessions of such slave be the property 
of his master, still as the claims of the 
creditors are connected with them, the slave 
stands in the same relation to his master as 
a stranger, and consequently usury may exist 
in their dealings. 

Nor between a Mussulman and infidel in a 
hostile —Usury cannot take place 

between a Mussulman and a hostile infidel, 
in a hostile country.— This is contrary^ to the 
opinion of Ahoo Yoosaf and Shafei, who 
conceive an analogy between the case in 
question and that of a protected alien within 
the Mussulman •territory. The arguments 
of our doctors upon this point are twofold. 
First, the juophet has said, “There is no 
usury between a Mussulman and a hostile 
infidel, in a foreign knd.”— Secondly, the 
propefty of a hostile infidel being free to the 
Mussulmans, it follows that it is lawful to 
take it by whatever mode may be possible, 
provided there be no deceit used. 

It may take place between a protected alien 
and a Mussulman , — It is otherwise with 
respect to a protected alien, as his property 
is not of a neutral nature, but sacred, 
because of the protection that has been 
afforded to him. 


CHAPTER IX. 

OF RIGHTS AND APPENDAGES. 

Definition of rights and appendages^ as 
conflected with «w/e.— The rights of a sale 
are things essentially necessary to the use of 
the subject of the sale, suen as, in th^ 
purchase of a house, the right of passing 
through the road that leads to it ; or, in the 
purchase of a well, the right of drawing 
water from it.— Appendages #mply things 
from#vhich an advantage is derived, but m 



294 


SALE. 


[VOL. II. 


a ffabordinate degree, frach as a cook-room, 
or a drain. 

Difference of rinhie in a purchase^ with 
reepect to a Manzil^ a Dar^ and a 
a person purchase a Manzil above which 
there is another Manzil, he is not entitled to 
the upper Manzil, unless he have stipulated 
the purchase of the Manzil “with all its 
righte, and all its append ages, “—or, “with 
everything great .'and small upon it, in it, or 
of it."— If, on the other hand, a person 
purchase a Ilait above which there is 
another Bait, with a stipulation of all its 
rights, still he is not entitled to the upper 
Bait. But if a person purchase a Dar (that 
is, a serai) with its enclosure, he is entitled 
to the upper stories and the offices ; because 
the term Bar signities a place comprehended 
within an enclosure, which is considered as 
the original subject, and of which the upper 
story is a dependant part. Bait, on the 
contrary, simply signifies any place of resi- 
dence ; and as the upper story of a house is 
of this nature as well as the under, itr cannot 
be included in the purchase of a Bait, unless 
by an express specification, since a thing 
cannot be a dependant of its fellow. A 
Manzil, on the other hand, is a mean ; — that 
is, it is greater than a Bait, and smaller 
than a Bar; — for although it comprehends 
everything nocc'ssary to a dwelling-place, 
still it is defioiemt m having no place for 
cattle: a Manzil, therefore, is in one respect 
similar to a Bar, and in another respect 
similar to a Bait ; and hence, froni its simi- 
larity to a Bar, the upper house is included 
in virtue of its being a subordinates part, 
whenever a specification of the rights is 
made ; and, from its similarity to a Bait, the 
upper house is not included in the sale, 
unless a specification of the rights be made. 
— ^me have said that, in the practice of the 
present age, the upper house is necessarily 
included in all the above cases ; bedliuse a 
Bait (which means a house in the Persian 
language) does necessarily include the upper 
story. 

A porch or<?r a road^ connected with a 
homey is not included in the sale of ity unless 
it he expressly specified.— A. roiicii over a 
rood, of which the beams in one end are laid 
upon a Dar [or house] which is the subject 
01 a sale, and in the other end upon the 
opposite house, or upon a pillar, is not 
included in the sale of the house, unless a 
specification of rights be made in the sale ; 
because the porch covering the road is held 
to be of the same nature as a road.— The two 
disciples have observed that if the said porch 
should form the entrance into the house, it is 
then virtually included in the sole. 

The avenue is not included in the purchase 
of an apartment of a houscy — nor wells or 
^drains tn the purchase of landSy unless the 
appendages he expressed in the contract , — If 
e person purchase a room [Bait] in a house 
[Bwl or dwelling-place [Manzil], he k not 
^titled to use of the road, unless he 
haye itipulated the rights and appeiMlages, 


or the great and small belonging to it.— In 
the same manner, in the sale of land, a weU 
or drain is not included, unless by a speci- 
fication of the rights or appendages ; because 
they are not considered as a part of the 
ground, but as a dependant on it. — It is 
otherwise with respect to a lease, for that 
virtually includes tue well and rof d without 
any specification, because the object of a 
lease is an usufruct, which is not to be 
obtained but by the use of the road and 
well; and it is not a custom amongst farmers 
to rent a road or a well. But the object of a 
sale may be answered without the necessity 
of including the road or well, since it is 
customary, amongst purchasers, to sell and 
trade with the subjects of their purchase, 
and to dispose of them into the hands of 
another; whence an advantage is derived 
from the transaction, without the road or 
other appendage being included. 


CHAPTER X. 

OF CLAIM OF FIGHT (PREFFRREH RT OTHERS 
TO THE SUBJECT OF A SALE). 

A female slave, claimed after having pro- 
duced a child whilst in the purchaser's pos- 
session, is, together with her child, the pro- 
perty of the claimant, prox'ided the claim he 
established hy evidence : — hut if the claim he 
supported hy the purchaser'' s acknowledgment 
only, the child is not his property. — If a 
female slave, being sold, bring forth a child 
whilst in the purchaser’s possession, and 
another person afterwards establish, hy wit- 
nesses, that she was originally his property, 
and had not belonged to the seller, such per- 
son is entitled to the female slave, and*also 
to the child. — If, however, the proof be estab- 
lished by the acknowledgment of the pur- 
chaser, the claimant is in this case entitled 
to the female slave only, unUss he also speci- 
fically include the child in the claim, in 
which case the acknowledgment of the pur- 
chaser entitles him to both. The distinction 
between a case of evidence and a case of 
acknowledgment is, that testimony is abso- 
lute proof, being adapted for the elucidation 
of the fact. By evidence, therefore, it is 
manifested that the slave belonged to the 
claimant ah initio, that is to say, from a 
time prior to the purchase of her ; and as, 
at that period, the child was a dependant 
part of her (since it had not issued from the 
womb), it follows that the claimant has a 
right to it as well as the mother. — 
Acknowledgment, on the contrary, is defec- 
tive proof, since it establishes the right of 
property of the thing claimed in the claim- 
ant, purely from the necessity of verifying 
acknowledgment; because an acknowledg- 
ment is a aeclaration ; and if the establish - 
mept of the riffht of property did not in any 
degree take place, the aeclaration must of 
oouise be false. — Now this consequence may 
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be prevented by the establishment of the 
right of property at the time of the aoknow- 
leagment : and the child, at that period, not 
being a dependant part, as having issued 
from the womb, is therefore not included in 
the property of the claimant. — Some have 
said Jjiat, in case of the establishment by 
testimony i^when the Kasee issues his decree 
for the claimant to take the slave, the child, 
from its dependance, is virtually included ; 
and that there is no necessity for a speci- 
fication of it in the decree. Others, again, 
have said that the specification of the child 
is an absolutely necessary condition, of which 
the adjudication in several analogous cases 
Is a clear proof, Thus Mohammed has de- 
clared that where the Kazee decrees the ori- 

f inal to any person, without having any 
nowledge of the subordinate parts, such 
subordinate parts are not comprehe nded in 
the decree. Where, also, in a case of a 
claim of right to a female slave, purchased 
by another, the Kazee decrees ^e slave to 
the claimant, and it so happens that the 
child she has brought forth is in the hands 
of some other person than the purchaser, 
such child is not comprehended in the de- 
cree. 

A person selling another as a slave, who 
afterwards proves to be free, must restore the 
ur chase ^ 70 oney : — or if the alleged slave 
ave excited the purchaser to the bargain, 
he must restore it in defect of the seller , — 
If a person purchase a slave, and the slave 
afterwards prove by witnesses that he is free, 
notwithstanding that, at the time of con- 
cluding the contract, he had said to the 
purchaser, purchase me, for I am a slave," 
— and the seller be present, or absent at a 
place that is known, the purchaser is entitled 
to recover the price from him : but if the 
sel%* be absent, and the place of his sojourn- 
ment unknown, the purchaser is in that case 
entitled to take the price from the slave, 
who is to recover the same from the seller 
whenever it mav be in his power.— If, on the 
contrary, a per^n accept of a slave in pawn, 
on the ground of the slave saying to him, 
“ accept of me in pawn, for I am a slave," 
and it afterwards appf^ar that he is free, the 
pawnee is not in that case at liberty to take 
ayment from the slave of the sum due to 
im, whether the pawner be absent or present, 
but must at all events seek it from the 
pawner. Aboo Yoosaf holds that the same 
rule also obtains in the case of sale, — that is, 
that the purchaser has no right, under any 
circumstances, to an indemnification from 
the slave, because he has no right to take 
the price from any but the seller, or his 
security, — and the slave is neither of these, 
but merely a liar, which docs not superinduce 
responsibility.— The argument of the two 
disciples is that, in the case in question, the 
purenaser engaged in the contract on the 
«ole ground of confiding in the slave’s de- 
claration, “purchase me, for I am a slave;*’ 
and hence it follows, that where a slav^has 
been guilty of a deceit, he is liable for Uie 


price, in case the recovery from the seller be 
impraotioable, in order that the injury occa- 
sioned by his deceit may be removed from 
the purchaser. The recovery from the seller, 
however, is impracticable only in case of his 
being absent at a place which is not known. 
—As, moreover, sale is a contract of exchange, 
it is possible to render the director of it 
responsible for the consideration (namely, 
the price), when the subject is lost or de- 
stroyed to the purchaser, this being what a 
contract of sale requires. It is otherwise 
with respect to pawn, as that is not a con- 
tract of exchange, but merely a contract of 
security for the receipt of the substance of 
the pawnee’s right; lor which i^ason it is 
lawlul to give a pawn as security for the 
price, in a iSirf sale, or for the goods, in a 
Sillim sale, although an exchange with 
respect to either of these be unlawful; — in 
other words, if a pledge should be destroyed 
whilst in the possession of the pawnee, the 
pawnoo is in that case held to have received 
the substance of his right; — whereas, if a con- 
tract o^pawn were in the nature of a contract 
of exchange, it would follow that in these 
cases an exchange for the price in a Sirf 
sale, or for the goods in a Billim sale, had 
been made previous to the seisin, and this 
is unlawful. The person, therefore, who 
directs others to enter into a contract of 
awn cannot be rendered responsible for the 
ebt to which the pawn is opposed. Ana- 
logous to this is a case where the master of 
a slave says to merchants, “ trade with this 
slave of mine, for I have privileged him to 
trade and the merchants having traded 
with him accordingly, it becomes afterwards 
known that the said slave is the property 
of another ; for in this case the creditors 
have a right to receive payment of their 
debts from the master. — It is to be observed 
that the difficulty, in this case, arises from 
the tenets of Haneefa ; for, according to him, 
a claim is a necessary condition for the 
establishment of freedom ; and here a claim 
is out of the question, since, if the slave, 
after the acknowledgment of his slavery, 
should assert a claim to his freedom, he 
would be guilty of prevarication; and pre- 
varication is destructive of the validity of 
a claim. It is therefore impossible that, 
after his own declaration, his freedom should 
be made apparent ; and hence the statement 
of this epe, according to the tenets of 
Haneefa, is erroneous. — But, in reply to 
this objection, some have observed that the 
proper statement of this case is,— that a 
person purchases a slave at a time when the 
slave himself said, “purchase me, for I am 
a slave, “ and it afterwards appears that the 
so purchased was originally fr«e ; 
for this statement is strictly agreeable to 
the tenets of Haneefa, since (according to 
him) the claim of freedom is required as a 
condition only in the case of a freedman, an? 
not in that of a person originally free.— 
Othdb again maintain that the claim of 
freedom, in this statement ofittie case also, 
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it a necetsary condition; and that to If a person sell the property of another 
prevarioation 80 oooasioned is not destr active without his order, the contract is copaplete, 
id to validity of the claim ; for generation but it remains with the proprietor either to 
it a concealed circumstance ; and the person confirm or dissolve the sale as he pleases, 
not knowing that his mother was free at the Shafei is of opinion that the contract, in this 
time of his generation, he on that account case, is not complete ; because it has not 
declared himself a slave ; but afterwards, issued from a lawful authority ; for ^lat is 
attaining a knowledge of his mother's free- constituted only by property or flermission, 
dom at that period, he therefore claims his neither of which exist in this case. The 
freedom.— If it be thus stated, that, a person arguments of our doctors are, that such a 
having purchased a slave, it afterwards sale is a transaction of transfer, performed 
appears that the person so purchased was by a competent person with respect to a fit 
free, as having been emancipated by his subject: it is therefore indispensable that 
master, such statement is correct, as it does the^ contract be regarded as complete ; for, 
not involve prevarication, since the master besides that there is no inj ury in this to the 
is empowered to emancipate his slave.— This proprietor (as he has the power of dissolving 
case 18 therefore, in fact, the same as if a it), it is attended with a great advantage to 
woman should purchase her divorce from her him, inasmuch as it frees him from the 
husband, and should afterwards establish, trouble of seeking for a purchaser, settling 
by witnesses, that previous to such bargain the price with him, and other matters. — 
he had divorced her three times ; or, as if a Moreover, it is attended with an advantage 
Mokatib should establish, by witnesses, that, to the seller, whose word it preserves sacred, 
previous to the -contract of Kitabat, his and to the purchaser, to whom it confirms a 
master had emancipated him ; — for in both bargain, wixh which, as having voluntarily 
these oases the claim and the evidences are concluded it, he may be supposed to be 
admitted, notwithstanding the prevarication ; pleased. — In order, therefore, to obtain these 
and so also in the preceding case. The advantages, a legal power is established in 
ground of this is that the master being the seller of another s property, more espe- 
oompet 'nt to emancipate his slave, he may cially as the consent of that other has been 
have d >ne it during his absence, and the given by implication, since a wise man natu- 
alave may afterwards have preferred his rally assents to a deed attended with advan- 
olaim immediately on its coming to his tage to himself.— Tt is to be observed that it 
knowledge ; and on this supposition th( is requisite that the proprietor give his con- 
prevarication is not held to be destructive sent on the condition of the subject of the 
of the claim. ^ ^ sale, and the buyer and seller being extant; 

Case of claim to an immovcahle 'property because, as his assent is a deed relative to 
after a composition with respect to it, — If a the contract, it is necessary, of consequence, 

S erson claim a right in a house, in an in- when he gives it, that the contract be in 
efinite ^ manner, and then compound his existence ; and the existence of the contract 
claim with the possessor of the house for an depends on the existence of the parties, and 
hundred dirms, and a third person afterwards of the subject of the sale, 
prove a right to the whole of the house ex- If assented to, the mdee is the proj^r^y ^f 
oepting the quantity of a cubit, for instance, the proprietor, and a aeposit with the Fazoolee 
in that case the possessor of the house Jias no seller. — -When the proprietor of an article, 
right to any restitution from the person with in a Fazoolee sale, gives his assent to it, the 
whom he entered into the composition ; be- price becomes his property, and remains in 
cause that person, having before made an the hands of the Fazoolee sefler as a deposit, 
indefinite claim without explaining the ex- in the same manner as if he had been an 
tent of it, may now lawfully declare it to agent for sale ; because the assent is equi- 
have been the quantity excepted by the third valent to a previous appointment of agency, 
person. — If, on the other hand, a person. Who is at liberty to dissolve the contract 
having claimed the whole of a house, should without his concurrence. — It is in the power 
then compound with the possessor for an of the Fazoolee, or person who sells the pro- 
hundred dirms, and another person should perty of another without authority, to dis- 
afterwards lay claim to part of the house, in solve the contract without having obtained 
that case the possessor oi the house is entitled the consent of the proprietor. It is other- 
to a restitution of a part of the sum he had wise in the case of a marriage contracted by 
paid in composition, proportionate to the a Fazoolee, as that cannot be dissolved 
amount of the second claim. — It is to be without the consent of the person on whose 
observed that a composition of an undefined account he concluded it. 
right for defined property is lawful, because It is to be observed that the existence 
the annulment of an undefined right cannot of the parties, and of the subject of the 
occasion contention. sale, is sufficient towards the consent of 


Section. 

^Of Fazoolee Beea, or the Sale of the Property 
of another without his Consent. 

A aah contracted without authority may 
he dissolved the provrietor of the subject . — 


the proprietor only in case of the price being 
in money ; for, if it be stipulated in goods, 
then Aie existence of the price also is a 
necessary condition. — In this case, however, 
thef consent of the proprietor is not an 
assent to the contract of sale (because the 
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sale is, in this instance, a sort of purchase, prietor j — or, where a person, having pur- 
.and a Fazoolee purchase does not rest upon chased a slave, allowing an option to the 
the assent of the person on whose account seller, emancipates him, and aferwards re- 
the Fazoolee made the purchase, inasmuch as eeives from the seller a confirmation of the 
the purchase is considered in law to have sale. On the same principle also the sale 
been made for himself), but merely an assent *8 unlawful, where a person, having pur- 
^to the_ Fazoolee purchaser making over the 3 hased a slave from an usurper j sefls him 
property h%has agreed to give in return for again to another, and the proprietor after- 
the property which has been constituted the wards confirms the sale of the usurper ; — and 
price of it. This price, therefore, consisting emancipation is likewise invalid, where a 
of goods, becomes the property of the Fazoo- person, having purchased a slave from an 
lee, who remains responsible for the subject usurper, gives him his liberty, and the 
of the sale, payable in a similar, if it be of a usurper afterwards makes a retribution to 
nature that admits of similars,— or, if other- the proprietor. The argument of the two 
wise, for the value of it. Elders is that, in the case in question, a sus- 

* If the proprietor should die, then the eon- pended right of property is establishea in the 
sent of the heirs is of no efficacy in the con- purchaser in virtue of an absolute deed in- 
firmation of the Fazoolee sale, in either case ; stituted for the purpose of enjoyment of pro- 
that is, whether the price have been stipu- perty, namely, an absolute sale without any 
lated in money or in goods ; because the stipulation of option ; and as, in the estab- 
contract rested entirely on the personal assent lishment of this right of property, no injury 
of the deceased. ^ results to any one, it follows that the eman- 

jy the proprietor die, and the^ subject he cipation of the purchaser (which rests upon 
7tot specified, the sale is invalid. — if a person, his right of property), is also establishea in 
having given his assent to a Fazoolee sale, suspend, in the same manner as the right of 
should afterwards die, and it be not known property. When, therefore, in virtue of the 
whether the subject of the sale was extant assent of the proprietor, the right of pro- 
or not when he gave his assent, in that case perty operates, it follows that the suspended 
(according to one opinion of Aboo Yoosaf, emancipation also operates ’.—in the same 
which has been adopted by Mohammed), the manner as where a person purchases a slave 
sale is valid, because of the probability of the in pa\yn from the pawner, and afterwards 
existence of the subject of the sale at the emancipates him, — in which case the emanci- 
period of assent. Aboo Yoosaf, however, pation remains suspended in its operation, as 
afterwards receded from this opinion, and well as the right of property of the purchaser, 
declared this sale to be unlawful, because of until the consent of the pawnee be obtained, 
the doubt with regard to the existence of the or the pawn be redeemed by the pawner or, 
subject of the sale, which in his opinion is as whore an heir emancipates a slave belong- 
destructive of its legality. ^ ing to the deceased, at a time when the estate 

The emancipation, by the original pro- was encumbered with debt,— in which case 
prietor, of a slave usurped and sold by the the emancipation remains suspended in its 
usurper, is valid. — If a person usurp a slave, operation until the debts be liquidated, when 
aivd^ sell him to another and, that other it immediately takes place. It is otherwise 
ha^ng emancipated him, the original pro- where an usurper, having emancipated the 
prietor afterwards confirm the sale, in this slave Jie had usurped, afterwards makes a 
case the emancipation, according to Haneefa composition with the proprietor ; because 
and Yoosaf, is valid, upon a favourable con- usurpation does not entitle to the enjoyment 
struction. Molftimmed maintains that it is of property : — or, where a, purchaser of a 
not valid, since an emancipation cannot be slave, under a sale stipulating a condition of 
made except with relation to property, in option to the seller, emancipates the said 
conformity with a tradition of the prophet slave ; because in that case the sale is not 
to that etfect ; and the purchaser was not absolute, and the existence of the option is 
proprietor of the slave at the time of the preventive of the operation of the right of 
emancipation, because the validity of the property in the purchaser or, lastly, where 
sale then rested on the assent of the pro- a person, having puroliased a slave from an 
prietor; and a suspended sale does not usurper, sells him to another, and afterwards 
endow with a right of property. Where, the original proprietor gives his assent to the 
moreover, the right of property is confirmed sale of the usurper ; because in virtue of the 
by the master's assent to the sale, it becomes assent of the proprietor the right of property 
confirmed, first in the usurper and then in vests in the purchaser, upon such assent 
the emancipator, by a retrospect and devolu- being signified, but not before : the righVof 
tion ; and a right of property thus confirmed property’, moreover, of the second purchaser 
is established in one shape but not in another was# suspended ; and consequently, as the 
shape ; and manumission is not valid except right of property vests in the first purchaser 
where the right of property exists in every now (ana not before), it necessarily follows 
shape, in conformity with the tradition above that such suspended right of property become® 
cited. Upon this principle it is that emanci- null. 

pation is not lawful where a person, havinv The fine incurred for maiming a slave sold 
usurped a slave, gives him his liberty «ina under a usurpation goes to the^urchaser, if 
afterwards makes a retribution to the pro- the former proprietor assent to such sale,— 
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If % peracm pnrebase a slaTe from one who 
had uanrped nim, and the alare be maimed* 
by any peraon whiltt in the possession*, of 
the pnrohaser, and he [the pnrchaMr] exact 
the fine of trespass from the maimer, and 
the original proprietor then give bis assent 
to the sale, —in this case the fine is the pro- 
perty of the purchaser ; because the slave is 
in such case considered as the property of 
the purchaser, from the period of the pur- 
chase, whence it is evident that he was so at 
the time of the maiming : and this is an 
argument against the doctrine of Mohammed, 
exhibited in the preceding case, since as the 
fine is, in this instance, the right of the pur- 
chaser solely in virtue of the establishment 
of right of property in him from the period 
of the purchase, it follows that the emanci- 
pation of the purchaser would he valid for 
the same reason. The reply of Mohammed 
to this is, that aright of property established 
in one shape only (that is, m an incomplete 
manner) is sufficient to entitle to a tine, hut 
not to the performance of emancipation,, 
which requires that the right of prof)erty be 
perfect and complete. It is to be observed 
that although the fine, in this case, be the 
right of the purchaser, still if it exceed the 
half ( f the price, it is requisite that he be- 
stow the excess in charity ; because the fine 
for the destruction of the limb cannot exceed 
half the price, as the fine of trespass for 
maiming a freeman is one half of the fine of 
blood, and consequently, the fine for maim- 
ing a slave is one half of his value. Now 
nothing can be included in the responsibility 
beyonci what may be opposed to the price, 
and implicated in it. Any excess, therefore, 
over half the price, is an acmiisition to which 
the proprietor is not entitled, or to which his 
claim is doubtful, and is therefore not per- 
fectly lawful to him. 

The resale of a slave purchased from a 
usurper is renaered invalid hy the proprietor 
signifying his assent to the first sale: but if 
the slave perish in the interim the assent is 
of no account. — If a person purchase an 
usurped slave, and sell nini to another, and 
the proprietor afterwards give his assent to 
the first sale, in that case tnc second sale is 
invalid ; because the right of property then 
established in the first purchaser destroys the 
suspended right of property of the second 
purchaser, as has been already explained ; 
and also, because there is an unfairness in it, 
since it is possible that the proprietor may 
not give his assent to the sale, ^ut if, after 
the sale of the slave by the purchaser, he 
should then either die or be killed, and the 
proprietor afterwards give his assent to the 
sale, such assent is not valid ; because the 
existence of the subject of the sale it re- 
qukite to the assent, and that no longer 
exists in either instance. 

« Objection. — ^The reason here alleged is a 

. disiqemherment of a limb, such as 
tlie hand. 


valid one where the slave dies a natural 
death ; but it is not so where he is slain, be- 
cause in that case the slave, in virtue of the 
existence of the amercement, is considered, 
as it were, to be himself in existence, — for if 
a slave, having been sold by a valid contract, 
should afterwards be murdered whilst^ the 
possession of the seller, still the^sale is not 
null, since the consideration for the subject 
of the sale (namely the amercement) is ex- 
tant, — whereas, if ne die a natural death in 
the hands of the seller, the sale is null. • It 
would therefore appear that the assent, in 
case of the murder of the slave, is of no efiect. 

Reply. — In the case in question it is not 
possible to consider the fine as the right of 
the purchaser, since not having been the 
proprietor of the slave at the period of the 
murder, he can have no right to the amerce- 
ment, nor can the slave, in virtue of the 
existence of the amercement, he considered 
as extant with respect to him. The slave, 
therefore, p not extant with relation to him, 
either actually or yirtually. It is otherwise 
in the case of a valid sale, because there the 
purchaser had acquired a right of property 
to the slave which may be transferred to the 
consideration for him ; and consequently the 
slave may he considered as extant with 
respect to him. 

An article purchased through the medium 
of an unauthorized person cannot he returned 
to the proprii tor y although the purchaser prot'e 
the want of authority., or the proprietor* s 
assent to the sale : — but if the seller avow his 
not being authorized^ the sale is null. — Ir a 
person sell a slave, the property of another, 
and the purchaser establish by witnesses 
that the seller had acknowledged that he 
had sold him without the assent of the pro- 
prietor, — or, that the proprietor had declared 
that ho had not given his assent to the ^e, 
and the purchaser wish to return the slave, 
the evidence adduced by him is not to be 
admitted ; because there is a prevarication 
in his plea, since his act of purchasing the 
slave amounts to a declaratiofi of the validity 
of the sale, and the plea he afterwards pre- 
fers is contradictory of this : his plea, there- 
fore, is not valid ; and testimony is to be 
taken only where the plea it tends to establish 
is of a valid nature. If, however, the seller 
should declare before a magistrate that he 
had made the sale without the authority of 
the proprietor, the sale in that case becomes 
null, provided the purchaser desire the dis- 
solution of it, because the inconsistency of 
the purchaser is no bar to the validity of the 
declaration of the seller, and when the parties 
both concur in the same wish the sale is 
rendered null of course but the conbur- 
renoe of the purchaser is a necessary con- 
dition. What is here advanced, that the 
evidence adduced by the purchaser is not to 
he admitted,” is the doctrine of the Jama 

^/leOT. The compiler of the Hedaya 
observes that it is mentioned in the Zeeadat, 
that if a person purchase a female slave (for 
instance) for one thousand dirms, and tAke 
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possession and pay the price, and afterwards, 
in consequence of another person claiming 
heii* * * § as his property, and asserting his right 
to her, surrender her to him,— and he [the 
purchaser] establish, by witnesses, that the 
seller had acknowledged that the slave was 
•the property of the said claimant, the testi- 
mony so given is inadmissible. Between 
these two cases, therefore, there is an evident 
contradiction, which, however, our modern 
doctors thus account for. In the case alluded 
to in the J ama Sagheer, the slave was in the 
possession of the purchaser when he produced 
the witnesses ; but in that from the Zeeadat 
the slave was in the possession of the claimant 
and not of the purchaser ; and the condition 
on which a restitution of the purchase-money 
from the seller is ^warranted (namely, non- 
existence of the subject of the sale with rela- 
tion to the purchaser) not existing in the first 
case, but existing in the second, the evidence 
in the first case is therefere rejected, and in 
the second it is admitted. % 

In the sale of immoveahle property hy an 
unauthorized per son ^ the seller is not respon- 
sible. — If a person sell a house belonging to 
another, without his permission, and make 
delivery of it to the purchaser, and after- 
wards declare that he had sold it without the 
permission of the owner, then (according to 
Haneefa and the last opinion of Aboo Yoosaf) 
the seller is not responsible.* The first 
opinion of Aboo Yoosaf was that the seller 
is responsible, and this opinion has been 
adopted by Mohammed. This case is one of 
the examples of usurpation over immoveable 
property, concerning which there is a diffe- 
rence of opinion, as will be fully explained 
under the head of Usurpations. 


CHAPTER XI. 

OF SULIM SALES. 

Definition of Kadoohee explains 

Sillim literally to signify, a contract involv- 
ing a prompt delivery in return for a distant 
delivery. In the language of the law it 
means a contract of sale, causing an imme- 
diate payment of the price, and admitting a 
delay in the delivery of the wares. In this 
kind of sale, the wares are denominated 
Mooslim-fee-hee,t the price Rasal-MahJ the 
seDer Mooslim-ali-he, § and the purchaser 
Rubul Sillim. II . , . , . , . 

A Sillim sale is lawful . — A sillim sale is 
authorized and rendered legal by a particular 
assage in the Koban, and also by an express 
eclaration of the prophet prohibiting any 

* Meaning, that the proprietor is not to 
look to the seller for the price of his house, 
but to the purchaser ; — or, that the seller is 
not security for the purchaser. • 

f Literally, the advanced on account of. 

i The capital stock. 

§ Literally, the advanced to. 

11 Literally, the advancer. 


one from the sale of what is not in his 
possession, but authorising a Silliin sale. 
It is to be observed that Sillim sole is 
contrary to analogy, because of the non- 
existence of the subject of it, since it is a 
sale of a non-existent article, as the subiect, 
in a Sillim sde, is merely the thing for which 
the advance is made, and that does not appear. 
Analogy, however, is abandoned in this in- 
stance, because of the text and tradition 
above cited. 

In all articles of weight (except dirms 
and deenars)^ measurement of capacity , — 
A SILLIM sale, with relation to articles of 
weight, or measurement of capacity, is law- 
ful, because the prophet has said, “ Who- 
soever enters into a sillim sale with you, 
let him stipulate a determinate weight and 
measurement, and a determinate period of 
delivery.'^ Dirms and deenars, however, 
are not included in the description of articles 
of weight, because both of these are repre- 
sentatives of price, and in a Sillim sale it is 
requisitg that the subject of it be otherwise 
than a representatives of price. Hence if a 
person should enter into a Sillim sale, stipu- 
lating the immediate payment of ten yards 
of cloth to the seller in lieu of ten dirms to 
be delivered to him by the seller at a future 
period, the Sillim sale so contracted is invalid. 
Some have said that this sale is absolutely 
null. Others, again, have said that although, 
considering it as a Sillim sale, it is certainly 
invalid, still it is not null, since it may be 
executed so as to answer the views of the 
parties as far as possible, by considering it 
simply as a sale ot cloth for a price payable 
hereafter ; more especially since, in all con- 
tracts, the spirit is what is to be attended to. 
The former, however, is the better opinion ; 
because, although sales may lawfully be 
rendered valid in every possible degree, with 
relation to the things concerned which the 
parties^ have contracted, yet as, in the case 
in question, the things so contracted for are 
dirms and deenars, which from an express 
prohibition are incapable of being made the 
subject of a Sillim sale, the contract with 
relation to them cannot in any degree bo 
rendered valid. 

Longitudinal measurement and tale.-^k. 
sillim sale with respect to articles of longitu- 
dinal measurement, such as cloth, or the like, 
is lawful, because is it possible to define them, 
exactly by specification of the number of 
yards iff respect to the length and breadth, 
and the quality and workmanship of it, (By 
the quality is meant the fineness or coarse- 
ness ; and by the workmanship the looaeness 
or closeness of the texture.) The specification 
by a recital of these particulars, moreover, 
is requisite, in order that ignorance may 
be avoided : it is therefore essential to the 
validity of the contract. In the same man- 
ner also, a Sillim sale is lawful with reapect# 
to all articles of tale, which do not essentially 
diffei in their unities, such as eggs and 
walnuts ; because, in all armies of tale 
betw^n the unities of which tne difference 
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ii tnflinff, the rate is ascertainable, the 
qtiality ^hnable, and the delivery to the 
fmrohaser practicable : a contract of Sillim, 
therefore, with respect to such articles is law- 
ful. In articles of this nature, also, the great 
and the small arc considered as the same, 
because mankind have agreed in making 
no account of the difterence. It is otherwise 
with respect to melons and pomegranates, 
because the difference in them is considerable. 
It is to be observed, that wh(*re there is a 
difTerencc in the individuals of any kind, it 
may be known whcdher such difference be of 
any account or not by the effect it has on the 
price. Thus articles of which the individuals 
of the same kind bear a different price are 
considered as different ; but where the price 
is the same with respect to the individuals 
they are considered as similar. It is related, 
as an opinion of llancefa, that ostrich eggs 
are not similars, as they bear different prices. 

It is to be observed that in the same manner 
as a Sillim contract is lawful with respect to 
similars of tale according to numbef, so is it 
lawful with respect to them according to a 
measurement of capacity, /iffer has said 
that it is not lawful a(!(iording to a measure- 
ment of capacity, as that does not apply to 
article!' of tale ; and it is also a t(*net of his, 
that a vsillim sale with re8])(K‘1 to artieh'S of 
tale is unlawful because of the difference 
between the individuals of the kind, 'the 
reasoning of our doctors is, that quantity is 
Bometimes ascertained by number and some- 
times by measurement of eupaeity ; and tliat 
eimilars of tlie saini' speeic H being considered 
as articles of tale only because ol the consent 
and prnetiee of mankind, they may for the 
same reason be subjei'ted to a inensurenu'iit 
of capacity by the consi'iit of the parties. A 
Billim sale is likewise lawful with lesjiect to 
Faloos. Borne have said that this is the 
opinion of the two disciples; but that 
Mohammed is of a different opinio®, .since, 
according to his doctrine, Faloos are repre- 
BontativeB of price. Tlu' doctrine of the two 
disciples on Inis head has been already ex- 
plained in treating of Fsnry. 

It is not lun'ful with respect to animals . — 
A 8TLL1M sale with respect to animals is 
unlawful. Bhnfei deems it lawful, as the 
article may be ascertained by an {‘Xplana- 
tion of the genus, the age, the spt'cits, and 
the quality ; after which only a small dif- 
ference can take place, in tlu‘ same manner 
as in the case of cloth. Our docttirs, on the 
other hand, argue that after such explana- 
tions the difference may still be great wdth 
respect to various qualities and hidden 
circumstances, which must occasion a con- 
tention : in opposition to the case of cloth, 
because, os being the worknianship of tnan, 
there is rarely any material difference in 
two pieces of the same kind. Ih'sides, it is 
•recorded in theNakl Saheeh that the prophet 
forbad the Sillim sale of animals ; and this 
prohibition extends to every species of i 
animals, ev^ to sparrows. I 

Or the parts of animah, or shinSy firewood, 


or hap, unless the quality he ascertained . — 
Sillim sale is not lawful with respect to the 
parts of an animal, such as the head, or the 
feet, because those are not similars of tale, 
nor is there any measure by which the size 
of them might be ascertain^. In the same 
manner also, a Sillim sale is unlaw-fed witlr 
respect to skins, according to dumber, or 
firewood according to bundles, or hay ac- 
cording to packages, except the quantity be 
ascertained by specifying the length of the 
string that ties them ; lor then the Sillim 
sale with respect to them is lawful, provided 
the mode of binding be not such as to create 
a difference. 

Nor unless the subject he in continued exist- 
ence until the time of delivery. — A sillim 
sale is not lawful, unless the subject of it be 
in existence, from the conclusion of the con- 
tract, until the stipulated period of its de- 
livery. Hence the sale is not lawful if the 
subject ])c not in existence at the formation 
of the contract, but be extant at the period 
stipulated for its delivery : or vice vers^ ; — 
or if, being extant at the formation of the 
contract, and the time of delivery, it should 
have been non-existent at some period of the 
intervening time. Shafei maintains that the 
existence at the period of delivery is suffi- 
cient wlicthcr the article have been extant 
before or not ; because in this case the seller 
is capable of delivery at the period on which 
d<‘livfry is required. The arguments of our 
doctors u])on lliis ])oint are twofold, — First, 
a saying of tlie prophet, “ Ye sliall not sell 
fruit by way of HIM, I M until their ripeness be 
apparent,” which evidently im})li(‘B that the 
capability of tlu* delivt ry Irom the formation 
of tin* eontraet is nece ssary. Skcondly, the 
ea]>ahility of d( livtTy is founded on the arti- 
(‘le iH'ing tit to he taken possession of by the 
purchaser, and it is therefore indispenritble 
that it be in uninterru])ted existence from 
the formation of the contract to the instant 
of delivery. 

If, at tlie promised perioej of delivery, the 
subject of tlie Sillim be lost or disappear, the 
])urehaser lias in tliat ease the option of dis- 
solving the contract, and receiving back the 
price from the seller, — or of waiting until 
th(‘ subject of the sale may be recovered. 

I This is analogous to tlie absconding of a 
I slave afUT the sale of him but before the 
I delivery, in wliieh ease the purchaser has 
the power of either dissolving the contract 
or waiting until the slave may be recovered. 

It is lawful with respect to articles which, 
although pet ishahic in their nature^ are heji 
I in a state of jtreservaiion^ or in situations 
I where the article may always he had . — A 
I SILLIM sale is lawful with respect to dried 
I and salted fish, provided it be according to a 
standard weight, and the species be knomi ; 
because in this case the subject of the sale is 
i of an ascertained nature, the quality is de- 
fined, and the delivery is practicable, since 
such fish is always fit to be taxen possession of. 
This species of sale, however, is not allowed 
according to tale, since the b^viduals 
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amongst fish are not similar:— nor is it 
allowed with respect to fresh fish,— unless 
at^ such a particular period of the year as 
renders the procurement of them certain, in 
which a Sillim sale with respect to them, 
according to a fixed weight, is lawful, pro- 
vided the species be defined. The reason of 
Hhis i# that fresh fish is not always to be 
had, being fcmetimes withheld, in the winter 
season, in consequence of the water being 
frozen. In any city, however, where fresh 
fish are always to be procured, a Sillim sale 
with respect to them is perfectly lawful, 
rovided it be according to w'eight, and not 
y tale.— It is related, as an opinion of 
Haneefa, that it is not lawful to make a 
Sillim sale with regard to the tlesli of fish of 
so large a nature as to occasion their llesh to 
be cut in the same manner as that of oxen 
or goats, for instance, because, being illegal 
with respect to all otlier animals, it follows 
that it is likewise so with respect to fish, of 
which the flesh is equivalent to that of any 
other creature. * 

It is not lawful with rvspvct to fesh-mrat , — 
A SILLIM sale of flesh is utterly unlawful, 
according to naiuafa. The two disciples 
maintain that it is lawful with respect to the 
flesh of ([uadrupeds, provided a notification 
be made of th(' flesh of a known and deter- 
minate part (such as the haunch, for in- 
stance), and that a description be given of 
the qualitii's (such as fiitness or leanness, for 
instance); because in this case the weight of 
the flesh is determiu(‘d, and the qualities are 
ascertained, — whence it is that, in case of its 
destruction, a compensation of a similar is 
given, and also that it is lawful to borrow it 
according to weight, and that usury takes 
place with regard to it. It is otherwise with 
rt'spect to th(! llesh of birds, for a Sillim sale 
of that is unlawful, since it is impossil)le to 
specify the flesh of a particular part, inas- 
much US it is not a custom to separate the 
parts of birds in sale, because of their small- 
ness. The argument of Haneefa is that the 
miantity of flesh 'ji uncertain, because of the 
aifterenco occasioned by the hones, in regard 
either to their number or grossness ; and also, 
because of the difierence w^hich takes place 
with respect to the fatness or leanness, as 
animals are fat or lean according to the sea- 
sons ; and as this uncertainty is a cause of 
contention, such sale is therefore inadmis- 
sible and for the same reason, the hillira 
sale of flesh without l>one8 is not lawful. 
This is approved. With respect to the cases 
quoted by the two disciples of a compensation 
of a similar being made for flesh in case of its 
destruction, and of it being lawful to borro% 
it, the legality of such compensation, &c., is 
not admitted : but adinitting the legality, 
still the principle on which the compensation 
of a similar proceeds is evidently localise the 
retribution of a similar is more equitable than 
that of money, since money answers oilty to 
the object, whereas the similar answers both 
object and appearance ; and the legality 
borrowing fiesn is because a seisin made by 


borrowing is an obvious and perceptible one ; 
in opposition to Hiat of a Sillim sale, which 
rests upon description. 

The period of delivery muet he specified,— 

A sillim: sale is not lawful unless the period 
for the delivery of the wares be fixed.— Shafei 
has said that it is lawful in either case (that 
is, whether the period of delivery be fixed 
or not^; since it is recorded in the traditions 
that the prophet authorized Sillim sdes in 
an absolute manner, without any restrictions 
regarding the limitation of the period. The 
arguments of our doctors upon tliis point are 
twofold.— Fikst, the prophet has ordained 
that all Sillim sales shall bo made with a 
stipulation of a fixed period for delivery. — 
Secondly, the f)rophet has prohibited man 
from sidling what is not in his possession, 
but has nevertheless authorized and reuderea 
legal Sillim sah's, on this principle, that poor 
people stand in need of such engagements, 
in order that, by means of the money they 
receive in advance, they may acquire the 
subject of the sale, and deliver it to the pur- 
chaser. *11 is therefore reej nisi to that a fixed 
period bo stipulaUnl, because if the seller 
were liable to an instantaneous delivery on 
demand, the principle on which the legality of 
such sale is founded would not bo answered. 
Moreover, an indefinite period is unlawful, 
because of the unoertamty ; in the same 
inanncT as in a sale wdiero the price settled 
is to he paid ata future period without defin- 
ing it. It is to bo observed that the smallest 
t(*rm that can be fixed for a delivery, in a 
Sillim sale, is one month.— Some allege the 
smalli'Ht t('rm to ho three days ; others again 
fixed it at any term exceeding lialf a day. The 
first opinion is jiutlientio ; and decrees are 
passed accordingly. 

Private stanuards of measurement cannot 
he used in tY.— TuE stipulation of a private 
measure of I'upacitv or longitude is not law- 
ful in a Sillim suie, because of the uncer- 
tainty, ]found(‘d on the possibility of the 
criterion being lost in the interval between 
the conclusion of the contract and the 
delivery ; as has been already explained. 

It is necessary also that the instrument of 
measurement b(j of a substance not liable 
either to contract or expand, but that it 
he of a fixed nature, such us a largo cup. 
Leathern bags, however (such as tnoso m 
which water is contained), aro allowable for 
this purpose, according to Aboo Yoosaf, be- 
cause of the practice oi mankind. 

It is not lawful under a restriction of the 
subject to the produce if a particular place, 
—A sillim sale, with respect to the grain of 
a specific village, or the fruit of a specific 
orchard, is not lawful ; for if any accident 
should^ happen to these particular places, the 
delivery becomes impracticable : such practice 
has moreover been prohibited by the prophet. 
—This specification is, however^ lamul, ac- > 
cording to some doctors, provided it be to 
define the quality, as where a specification is 
made of the grain of Kishmaraa iu Bokhara, 
or of Boshakee in Fargana, 
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Andreamre$ that the genus he ^ , 

and that the species ^ quality ^ quantity ^ period 
of delivery, rate, and place of dehv^y^ he 
ail determmed,^k sillim sale is not lawful, 
aooorduig to Haneefa, except on seven con- 
ditions. L That the genus of the subject oi 
the sale be specified, such as wheat or barley. 
II. That the species of it be Exed, such as 
wheat of a soil that is watered by means of 
a canal, or other artificial mode, or wheat of 
a soil watered by rain. III. That the quality 
of it be fixed, such as of the best or worst 
kind. IV, That the ouantity of it be fixed 
according to a standard of weight, or measure- 
nient of capacity. V. That the period of the 
delivery be fixed, according to ordinances 
in the traditions. VI. That the rate of the 
capital advanced be fixed, provided it be of a 
nature definable by a rate, as where it is an 
article of weight, of measurement of capacity, 
or of tale.— And, VII. That the place of 
delivery be fixed, provided the subject of the 
sale, on account of its weight, require por- 
terage. — The two disciples nave said, that if 
the capital to be advanced be present, andex- 
hi bitea, there is then no need of any mention 
of the rate ; and also, that there is no need of 
explaining the place of delivery, since the 
delivery must bo made in the place where the 
oonti ict is concluded. Thus there is a dis- 
agreement of opinion with respect to these 
two conditions between Haneefa and the two 
disciples. — The argument of tho two disci- 
ples in support of their former position, is 
that as tho price is pre^sent and exhibited, 
tho object may be obtained by a reference to 
it, the case being, in fact, the same as that of 
tdoth stipulaU^d as the jirice, in a Sillim sale, 
of whioli specification is not a requisite con- 
dition, provided it be produced to view and 
capable of a refenmee. The arguments of 
Haneefa are twofold. First, as it often 
happens that many of the dirms and deenars 
are of a bad kina, and that the pundiascr 
during the meeting is incapable of Achang- 
ing them, the seller therefore returns them ; 
and a proportionate deduction being made 
from tho wares, the sale remains extant in a 
degree proportionate to the sum received by 
the seller. Now, in this ease, and under suen 
oiroumstanoes, if the amount of the dirms 
be not known ; it follows that it cannot be 
known in what extent the Sillim sale exists. 
Skcondlt, as it sometimes happens that the 
seller, being incapable of acquiring tho sub- 
jeot of the sale, is under the necessity of re- 
storing the price, it follows that if this shotild 
not have been explained, it is impossible to 
judge what sum he ought to return. 

Objection. — These two suppositions are 
merely imaginary, and therefore of no weight. 

Reply. ~ Imaginations, with resppot to 
Sillim sales, are equivalent to realities ; be- 
cause such soles are of but a weak nature, 
being authorized (as has been already ex- 
plained) in opposition to analogy. Henoe 
imaginations with respect to them are of 
weight ; it is necessary that the jJrioe be 
definite with respeot to the rate, provided it 


be of such a kind as that the oontraot may 
relate to a rate ; but if it be doth, the spneoi- 
fioatiott of a number of yards is not reqni];ed 
as a condition, since these are not considered 
as the rate, but the description. 

As, also (according to Haneefa), an expla- 
nation of the rate of the price is an essential 
condition to the Sillim sale, it follows that 
(agreeably to his tenets) a sale of this nature 
is not lawful where the wares, being of 
different kinds (such as wheat and barley), 
are opposed to any specific sum (one hundred 
dirms, for instance), without a separate price 
being specified in opposition to each of the 
kinds, because the amount being here op- 
posed generally to both, the particular price 
of eadi remains unknown. — In the same 
manner also, it is not lawful where, the price 
being of different kinds (such as dirms and 
deenars), an explanation is given of the 
quantity of one of these kinds and not of 
the other ; for in this case the oontraot of 
Sillim is not lawful in^ the degree to which 
an unkni^n quantity is opposed to it ; and 
consequently, it is also invalid with respect 
to the degree in which it is opposed to a 
known quantity, since one contract relates 
to both. According to the two disciples both 
these modes of Sillim are lawful, since in 
their opinion an exhibition of the price with- 
out any explanation of the rate is valid. — 
The argument of the two disciples in sup- 
port of their second position is, that the place 
of the contract is fixed for the delivery, be- 
cause the contract, which is the cause of the 
deliviTy, did there take place : the case is 
therefore the same as that of a borrower or 
usurper, on each of whom it is incumbent 
to deliver wdiat he may have borrowed or 
usurped at the place in which these deeds 
took place. — The reasoning of Haneefa is, 
that as the delivery of the subject of a Sillim 
sale isnot immediately incumbent, the ifSkceiu 
which the contract is conoludedis not absolutely 
fixed as the place of delivery. — (It is other- 
wise in cases of loan or usurpation, since the 
repayment of the loan ani the restitution of 
the usurped article are incumbent upon the 
instant.)— Now as the place of concluding the 
contract is not necessarily fixed as the place 
of delivery, it is requisite that some place be 
specified, as the uncertainty in this particular 
may otherwise produce a contention, since the 
price of goods varies in different places : it is 
therefore indispensable that a place of de- 
livery be specified by the parties. Igno- 
rance, moreover, with respect to the ]^ace 
of delivery, is equivalent to uncertainty with 
respect to the quality of the goods or the 
(fuality of the price : and aoooraingly, some 
of our modern doctors have said that if a 
contention arise between the parties with 
respect to the place of delivery, then, agree- 
ably to the tenets of Haneefa, their oaths 
must be severally taken, as in the case of 
a odhtention regarding the quality of the 
price ; — whereas, agreeably to the tenets of 
the two disciples, their oaths are not to be 
taken. Others, again, have said that, agree- 
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ably to tbe tenets of Haneefa, their oaths are 
not to be taken ; whereas, agreeably to the 
tenets of the two disciples, their oaths are 
td be taken, because, according to them, the 
place of delivery is virtually involved in the 
contract itself, and consequently a conten- 
tion with respect to it induces the neoes- 
• sity of the oaths of both parties, in the 
same manfter as if it related to the goods 
or |)rioe :~and that the delivery, in the 
opinion of Haneefa, not being involved in 
the contract, but existing only as a condi- 
tion, is therefore equivalent to a condition of 
option, or a determination of the period of 
the payment of the price -and a contention 
regarding these does not induce the necessity 
of the oaths of the parties, but is determined 
by the affirmation of the seller. 

It is to be observed that, in the same 
manner as Haneefa and the tvyo disciples dis- 
agree regarding the speoitication of the place 
ol delivery in a Sillim sale, so also they dis- 
agree regarding the spcoilication of a place 
for the payment of the price (%hcre it is 
stipulated at a future period), --the specitica- 
tion of a place for the payment of rent,— and 
also, the specihoation of a place for the pay- 
ment of a sum due from a partner in a divi- 
sion of stock. An example, with respect to 
payment of the price, appears where a 
person purchases anything in exchange for 
articles of weight or measurement of capa- 
city,— or for some definite price, — in which 
case, according to Haneefa, it is requisite 
that the place of payment be specified, pro- 
vided the price be payable at a future penod ; 
— whereas, according to the two disciples, 
such condition is unnecessary, as the place of 
concluding the contract is absolutely fixed 
for the payment. — (Some have said that 
Haneefa, in this particular, coincides with 
the two disciples. This, however, is erro- 
ned«l, since it is certain that a ditference of 
opinion obtains, as has been already stated ; 
and such, also, is the opinion of Shimsal- 
Ayma).— An example, with respect to rent, 
appears where ^ person rents a house, a 
quadruped, or the like, stipulating the price 
to consist of some article of weight or 
measurement of capacity, or of some specific 
article such as is capable of being a debt 
upon the person,— in which case, according 
to Haneefa, it is requisite that the place of 
payment of such rent be particularly men- 
tioned,— whereas, according to the two disci- 
ples, the mention of it is not requisite, but 
the house itself is fixed aa the place of pay- 
ment, — or (in the case of hire ol an animal}| 
the place where the hirer returns the animal 
to its owner. — An example with respect to 
a division of property, appears where two 
persons, jointly possessing a house, agree to 
divide off their shares, and one oi them, 
having obtained a larger portion than he is 
entitled to, agrees to compound with the 
other by the payment of a particular {mm,— 
in which case, according to Haneefa, the 
specification of the place of payment i| a 
necessary conditioii,~whereas, according to 


the two disciples, tbil is unnecessary, as the 
place of concluding the agreement determines 
the place of payment. 

Tm place of delivery^ however^ need noi 
he detemined with reepect to articles which 
are not of expensive carfio^e.— I f the artiole 
for which the advance is made be of such a 
nature as does not require any expense of por- 
terage, such as musk, camphiro, saffron, or 
small pearls, there is no neoessitv, according 
to all our doctors, for fixing the place of 
delivery ; because the difieronoe of place 
occasions no difference of price ; and in this 
case the delivery must be made where the 
contract is concluded. — The compiler of the 
Hedaya remarks that this is the doctrine 
laid down in the Jama Sagheer, and also in the 
Mahsoot treating of sales: — but that in the 
Mabsoot treating of hire it is said that the 
seller may deliver the goods wherever he 
pleases ; — and this is approved ; because the 
delivery is not immediately due ; and ^so, 
booauBo, all places in this case being similar, 
there is no necessity for the particular 
determmation of any. Now, the q^uestion 
is, if the i)artie8 agree upon a place of 
delivery, whether it be absolutely fixed 
thereby or not, — Some are of opinion that 
it is not fixed, because in so determining 
it there is no advantage.— Others, again, 
maintain that it is fixed thereby, as its being 
so is advantageous, since the danger of the 
roads is thereby avoided. 

JVor, if a city he mentioned, need the 
particular street he specified, — If, in case 
of the goods requiring porterage^ a city be 
fixed on for the deliverv, there is then no 
necessity for specifying the particular street 
or lane, because a city, notwithstanding the 
variety of its parts, is considered as one 
place. — Borne have said that this proceeds 
on a supposition of the city not being large ; 
— but that, if its extent be a Farasang,* the 
specification of a particular part is, in that 
case, a^neoessary condition. 

The price must he received at the meeting, 
— A 8ILLIM sale is not valid unless the seller 
receive the price in tlie meeting, prior to a 
separation from the purchaser ; because if 
the price be stipulated in money, it would 
otherwise follow that one debt is opposed 
to another debt ; a practice which has been 
prohibited by the prophet or, if the price 
be stipulated in wares, it is invalid, because 
the cnaracteristio of Sillim is “a prompt 
receipt of something in lieu of something to 
be given,” which would not be established 
if a prompt delivery of the price did not tajke 
place. Besides, the payment of the price 
is necessary to enable tbe seller to acquire 
the gooda, that he may become capable of 
delivery ; — and hence lawyers have said 
that a Hillim sale, containing a condition of 
option in favour of both or one of the parties, 
is invalid, because a condition of option is 


* A •league, about 18,000 feet, or Zk miles 
in length. 
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« W to tho completion of the seisin, inas- 
amdbi as it prevents the conclusion of the 
contract in regard to its effect, namely, the 
establishment of riaht of property ; 7 - and 
also, that the purchaser has no option of 
inspection, because it is vain and useless; 
since the goods are a debt due from the 
seller, and consequently undetermined : 
whereas a thing seen becomes determined. 
— It is otherwise with respect to an option 
of defect ; because that is no bar to seisin ; 
— and hence, if such a stipulation be made, 
and the parties annul it before the close of 
the meeting, and the seller be in possession 
of the price, such Sillim sale is valid ; in 
opposition to the opinion of Ziffer. 

whence t if a debt owing from the seller to 
the purchaser he considered as part of it, the 
sale is intmlid in that proportion ,-— a per- 
son purchase a Koor * of wheat, by a Sillim 
contract, for two hundred dirms, and, the 
seller being indebted to him one hundred 
dirms, he [the purchaser] make the advance 
by immediately paying to him [the seller] one 
hundred dirms, and opposing the debt, of one 
hundred dirms to the remainder, —in that 
case the contract is invalid in the amount of 
the debt of one hundred dirms,— -because a 
present seisin is not made of them; but it 
18 valid in the amount of the one hundred 
dirms paid down, because of the observance 
of the conditions of legality with respect to 
that proportion, and because it is not affected 
by the invalidity of the other proportion, as 
such invalidity is supervenient, the sale being 
valid originally ; and hence, if the purchaser, 
in this case, should pay down one hundred 
dirms on account of the debt before the end 
of the meeting, the sale becomes valid ; but 
as, in the present instance, the purchaser 
does not pay off his debt, but merely opposes 
a clearance of his debt in lieu of ready 
payment of one hundred dirms, and the 
contracting parties separate from the meet- 
ing, the sole is therefore invalid In that 
degree.— ;The reason of this is, that if a debt 
be establishod as the price, in a contract of 
sale, still that is not absolutely lixed as the 
price (whence if a person purchase goods 
in exchange for a debt due to him by the 
seller of the goods, and both parties after- 
wards agree that the debt was not due, yet 
the sale does not become null) ; and since 
the debt is not absolutely fixed as the price, 
so as to be capable of constituting capital 
stock, it follow^s that the contract, in 
such case, does originally take place, and 
afterwards becomes invalid from that cir- 
cumstance. 

Bui it cannot he disposed of hg the seller 
mtil he take ^ssesston of %t. — It is not 
laVfful for the s^er to convert to use, by 
deed, to dispose of the price advanced, in 
a Sillim sale (as if he should ^11 it, for 
^instance), prior to his seisin of it, because 


t %}^yioi^i»h measure of 7|100*lib.— 
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in this case the seisin of the price, which is 
an essential condition in a Sillim sale, would 
be defeated. ^ 

Nor can the purchaser perform any apt 
with respect to the goods, until he receive 
them. — In the same manner, also, it is 
unlawful for a purchaser, in a Sillim sale, 
to perform any act with respect to th# goods 
previous to the receipt of them ; •because an 
act with relation to the subject of a sale 
previous to the seisin is unlawful. — For the 
same reason, also, it is unlawful for the 
purchaser, prior to seisin, to admit another 
to a share in the goods, or to dispose of them 
at prime cost. 

• In a dissolution of Sillim the stock cannot 
he applied to the purchase of any thing from 
the seller until it he first received back . — 
If both parties agree to dissolve a contract 
of Sillim, the purchaser is not, in that case, 
entitled to accept or purchase any thing from 
the seller in exchange for the stock he has 
advanced, until he has first received it hack 
complete ; • because the prophet has said, 

Where ye dissolve a contract of sale upon 
which an advance has been made, take not 
from him to whom ye have paid the advance 
any thing except that which ye have 
advanced to him and also, because, as 
the capital advanced, in this instance, is 
resembling and like unto the subject of the 
sale, it f(3lows that any act with respect 
to it, previous to seisin, is invalid. —The 
reason why the capital advanced resembles 
pie subject of the sale is, that a dissolution 
is equivalent to a new sale with relation to 
a third person (that is, to any other than 
the parties themselves), and it is therefore 
necessary that the subject of the sale be 
extant. Kow it is impossible that the goods 
contracted to be provided can be coiisiaered 
as the subject of the sale, since they are not 
extant ; it is therefore necessary to coiRd'der 
the price in that light ; and this consequently 
becomes a debt due by the seller, in the 
same manner as the goods were. 

OiiJECTiON. — Since a disiolution is equi- 
valent to a new contract, similar to the first, 
it would follow that it is indispensable that 
the advanced capital he receiyed back by 
the purchaser at the meeting in which the 
dissolution is determined on, in the same 
manner as it is requsite tkat it he advanced 
to the seller at the time of concluding the 
contract : whereas it ie otherwise. 

Keplt.— I t is not indispensable that this 
he received hack at the interview of dissolu- 
tion, because the dissolution is not in all 
respects similar to the first conp’act. 

Concerning the case in question Ziffer has 
given a different opinion, for, according to 
him, any deed relating to the price, previous 
to the seisin, is lawful : — hut the reasoning 
above stated is a sufficient refutation of this 
opinion. 

An^ article subsequently purchased, and 
made over in fulfilment of a Sillim sale, is 
no4 held to he delivered. — If a person sell a 
£oor of wheat by a Sillim sale, and after- 
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wards, when the period of delivery arrives, 
purchase the same from another, and then 
^esire the purchaser to receive it from that 
other in discharge of his claim upon him ; 
and the purchaser accordingly take possession 
of the same, still he is not considered to have 
made seisin of the subject of the Sillim sale, 
and ^nsequently, if the wheat be lost or 
destroy ecrwhilst in his possession, the seller 
is responsible fo^ the same. 

Unless the purchaser receive it ^rst on 
behalf of the s^ter^ and then make seisin of it 
on hismon aecounty by two distinct measure- 
ments. — But if the seller should have desired 
him to receive it first on his [the seller's] 
account, and afterwards on his own account, 
and the purchaser, accordingly, first measure 
it out and receive it on account of the seller, 
and afterwards measure it out and receive it 
on his own account, the subject of the 8illim 
sale is in that case delivered, and the pur- 
chaser becomes completely seised of the same. 
The reason of this is, that there is here a 
conjunction of two contracts; liitt, the Sillim 
sale ; and, secondly, the sale between the 
seller of the Sillim sale and the third person ; 
and it is a necessary condition that the 
measurement take place in both, because the 
prophet has prohibited the sale of wheat until 
the measure both of the purchaser and the 
seller shall have been applied to it ; and 
this prohibition (as has been already ex- 
plained) evidently alludes to the conjunc- 
tion of two contracts, such as in the case in 
question. 

Objection.— A s the Sillim sale is previous 
to the purchase of wheat made by the Sillim 
seller, it follows that the two contracts are 
not conjoined. 

Beply.— The Sillim contract is ptecedent, 
but the seisin of the subject of it is pos- 
terior ; — and the seisin here is equivalent to 
a buie de novo ; because, although the subject 
of the Sillim sale was a debt incumbent on 
the seller, and what the purchaser had 
received was a determinate thing, and con- 
sequently, in i^ality, different from a debt, 
yet they are in this case considered as one 
and the same thing, lest it should follow that 
the exchange of the subject of a Sillim sale 
has been made previous to the seisin of it ; 
for if they were to be considered as two 
things, it would follow that the subject of 
the Sillim sale prior to the seisin of it was 
given in exchange for what the purchaser 
made seisin of, namely, a determinate thing 
and not a debt.— Now since the seisin is 
proved to be in the nature of a sale de novo, 
it follows that two contracts are conioined, 
namely, the purchase of the wheat by the 
Sillim seller, and the seisin of it by the 
Sillim purchaser, which is equivalent to a 
sale de novo ; that is, the case is the same as 
if the Sillim seller, having purchased it from 
the purchaser, were to re-sell it to the Sillim 
purchaser. * . 

A second measurement is not required in a 
similar receipt of article by a lender. — If a 
person, indebtea to another in a Koot of 
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wheat, not on aocount of a Sillim sale/ but 
on account of a loan, should purchase a Xoor 
of wheat from another, and then desire his 
creditor to receive the same from ^e other, 
in lieu of what he had borrowed, and the 
creditor, having measured out the same, 
should aocordinglvtake possession of it, such 
seisin is valid, and a re-papaent of the loan 
is established; because a loan of indefinite 
property [Karz] is equivalent to a loan of 
specific property [Areaat],— and hence the 
Koor of wheat so measured and received by 
the lender may be said to be his actual right, 
for which reason the transaction is not re- 
garded as a conjunction of two contracts 
[with respect to one subject], and it is con- 
sequentlv not roqusite that the wheat be 
mcasurea a socond time. 

If the seller measure the article^ on behoof 
of the purchasery in his absence^ it is not a 
del iveryy— although it he measured into the 
purchaser's sack. — Ip a person, baying pui- 
chused a Koor of wheat by a Sillim sale, 
sliould order the seller to measure it and put 
it int4 his (the purchaser’s) sack, and the 
seller having acot>rdingly measured it out, 
should put it into the sack at a time when 
the purchaser is not himself present, in this 
case a delivery of the goods is not held to 
have taken place (insomuch that if the wheat 
should in that situation be destroyed, the 
loss falls entirely on the seller) ; because the 
purehaser, in a Sillim sale, does not become 
proprietor of the article, for which he makes 
the advance, until actual seisin, as his right 
is of an indefinite nature and not determi- 
nate : now the wheat, in the case in question, 
is a determinate article, and hence the order 
given to the seller by the purchaser to measure 
it out was not valid,— since the order of a 
director is of no account except with respect 
to his own property.— Thus tno seller, as it 
were, borrowed the sack of the purchaser, 
and put wheat which was his own property 
into lb; — in the same manner as if a person, 
having a debt of some dirms due to him by 
another, should give his purse to the debtor 
and desire him to weigh the dirms and put 
them into it ; in which case if the debtor act 
accordingly, still the creditor does not by the 
performance of this act become seised of those 
dirms.— If, on the contrary, a person, having 
purchased wheat that is determinate ana 
present, should direct the seller to measure 
it, and put it into his [the purchaser’s] sack, 
and the seller act accordingly, at a time when 
the purchaser is absent, the purchaser is 
nevertheless seised of the same in virtue of 
that act, because his directions to the seller 
were efficient, as the property of the wheat 
bad vested in him in consequence of his 
purchase of it, — Hence it appears that in a 
common sale the purchaser becomes pro- 
prietor of the article previous to the seisin, — 

— - — 

♦ Jhat is, as an article for which he had 
received an advance. 
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irliems, la a ffiHim wle, the riffht of irro- 
aertf does not rest until after the seisin.— 
Henoe, alw, in a Sillim sale, if the purchaser 
desire the seller to grind the wheat, put in 
the manner above recited into his bag, the 
flour is the property of the seller ; — whereas, 
if the same were to be done in case of a 
common sole, it would bo the property of the 
purchaser. In the same manner, also, if the 
purchaser should desire the seller to throw 
me wheat into the river, and ho act accord- 
ingly, then, in a Billim sale, the loss would 
result to the seller,— whereas, in a common 
sale it would fall upon the purchaser, and he 
would remain responsible for the price, since 
his order was efficient. Ilcnoe, in the 
Ilawayct-Sahceh, it is declared to be sufficient 
that the seller, by the direction of the pur- 
chaser, measure out the article and put it 
into the purchaser’s sack ; and there is no 
Ii(*c6s8ity for another measurement, since in 
this case the seller acta as agent for measure- 
ment to the purchaH(3r? and the seisin is 
completely establisluid, because of the falling 
of the wheat into the purehaarr's sack. 

, j47id HO also, if if hr inrasarrd ht/ihr sellar 
into his own sack, at the purchaser s instance, 
although the purchaser he ‘^wcscytt.- Iv a 
person purchase wheat, and dire(‘t the seller 
to m asure it out and put it into his own 
sack, and the seller act accordingly, the 
urohaser is not seised of it, inasmuch as ho 
orrowed the sack of the seller without 
taking possession of it, and eonse<|u<*ntly 
does not become seised of its contents. —The 
case is th(!refore tlie same as if the ptirehaser 
had directed the sdler to mi asure out the 
wheat and place it in a ])artieular corner of 
his own house, which being completely in the 
possession of tho 8<'ller, the purchaser cannot 
consequentlv be seised of anything in it. 

Case of (leliverp of a ddcnniuafc article 
in the safJie parcel with an nndctcriniuutc 
nrtich,—\? an undeterminute and a specific 
thing he joined tog(dh('r, hy a person (for 
instance) purchasing a speeilie Koor of wheat, 
and also entering into a Sillim contract for 
another Koor of tho same (the former of 
which is specitic and the latter nndeter- 
minntc), and then directing the seller to 
measure out both into his own sack, in that 
case, if the seller lirst measure the specitic 
wheat into tho sack, and afterwards the 
undeUirminate wheat, the purchaser is seised 
of both the measures of wheat of the 
determinate wheat, because his directions to 
the seller with respect to it were efficient, as 
it was his undoubted property and of the 
undeterminate wheat, because, upon the seller 
measuring it out, and placing it in the bag, 
it tiien becomes implicated with the property 
of the purchaser, and on account of such 
implication the purchaser becomes seisid of 
it.— The case therefore is analogous to where 
a person, having solicited the. loan of some 
•wheat, desires the lender to scatter it on his 
(the borrower’s^ ground,— or, where a pemn 
eonsignshis ring to a jeweller with direations 
to add to it«**iore gold, to the weight of half 


a deenar for in both these cases the seism 
takes place immediately on the implication 
with the property.— If, on the oonfrary, ip 
the case in question, the seller first m^isure 
out the undetenninate wheat, and place it in 
the purchaser's sack, and afterwards the 
gpecinc wheat, the purchaser does not become 
seised of either; because his diceotidhs to 
measure out the undeterminate ^eat were 
not efficient, and consequently the property 
of it remained with the seller, as before; — 
and having afterwards mixed the determinate 
wheat with his own property, he thereby 
destroys and annuls the right of property of 
the other.— This is founded on the dootrino 
of Haneefa, according to whom the implica- 
tion of the property of another with one's 
own is destructive of the right of property of 
that other ; and on this principle he holds tho . 
sale with respect to the determinate wheat to 
be dissolved. 

Objection.— The above implication is 
with the consent of the purchaser, since it 
was by hi^ order that the seller made the 
measurement, and hence the sale ought not 
in this case to be dissolved. 

Reply. — The implication is not made with 
th(3 consemt of the purchaser, since there is 
a probability that his object was that the 
sp(‘cific wheat should first bo measured out. 

WiiAT is here advanced is founded on the 
doctrine of llaneofa, as above stated. The 
two diMei])les are of opinion that the pur- 
ehascT has the option ot either dissolving the 
sale or sharing with the seller in the mixed 
property ; becaus(‘, according to them, the 
implication of the property of another with 
one’s own is not in all cases destructive of 
the right of proptu’ty of that other. 

If the contract he dissolved, and the article 
advanced perish before restitution, the seller 
is resnonsio/e.—lv a person purchase a Koor 
of wuieat by a Sillim contract, makidg a 
fi'raale slave the price advanced, and after 
the seller taking possession of the slave the 
parties dissolve the contract, and the slave 
afterwards die whilst yet in. the possession of 
the seller, in this case the seller is respon- 
sible for the value she bore on the day of 
seisin. — If, also, the dissolution be made 
after the death of the female slave, it is 
valid, and the seller in the same manner re- 
mains responsible for the value at the period 
of seisin. — The reason of this is that the 
validity of a dissolution rests upon the ex- 
istence of the contract, and that, again, rests 
upon the existence of the subject of it : now, 
in a contract of Sillim, the article advanced 
for is the subject of the contract; and as 
that, in tho case in question, still continues 
in existence, it follows that the dissolution is 
valid and the dissolution being valid, and 
the contract of Sillim consequently cancelled 
iwith respect to the article advanced for, it 
follows that it is also cancelled with respect 
te the^^lave (being the price paid in advance), 
as a dependant of the article advanced for, 
although it be not valid with respect to the 
slave, originally, because of her non-ex- 
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istenoe, sinoe there are many things which, 
although not valid originally, are yet so de- 
^ndantly. — The contact, therefore, being 
cancelled with respect to the slave, it be- 
comes incumbent upon the seller to return 
her; but as this is impracticable, he must 
pay^her value. 

5^ dissolution of a sah is rendered in^ 
valid by fhe article perishing before resti- 
tution.—lF a person, having purchased a 
slave, should agree with the seller to dissolve 
the bargain, and the slave afterwards die in 
his possession, the dissolution is invalid ; — 
or, if the slave die fii’st, and the narties then 
agree to dissolve the contract, in this case also 
the dissolution is invalid ; — because, the slave 
being the subject of the sale, and his death 
of consequence destroying the existence of 
the contract, the dissolution is therefore 
invalid from the beginning in the second 
case, and becomes invalid in the end in the 
first case, — as the subject no longer remains. 
It is otherwise in a case of Ileea Mookayeza, 
or barter ; because a dissolutioi»in that case 
is valid after the decay or destruction of ont‘ 
of the articles ; since either of them being 
capable of becoming tlie subject of tlie sale, 
the existing one is therefore considered as 
such. 

In a dispute trith respect to the value of the 
subject^ the assertum of the seller {upon oath) 
must be credited.^li' a person enter into a 
contract of Sillim for a Koor of wheat, at the 
rate of ten dirms, and the seller afterwards 
assert that “ he had agreed for wheat of an 
inferior sort,” and the purchaser deny tliis, 
asserting that ” the stipulation of wheat was 
made in an absolute manner, and therefore 
the contract is invalid,” in such case the 
assertion of the seller, corroborated by an 
oath, must be credited, since he pleads the 
validity of the contract, by virtue of the 
declaration of a condition of it; and the 
assertion of the purchaser, notwithstanding 
his denial of the validity of the contract, is 
not credited, because it tends to a destruc- 
tion of his own^ight, since it is a custom, in 
SiUim sales, that the goods advanced for be 
superior to the sum advanced. — If a vice 
versa disagreement take place between the 
parties, the learned say that, agreeably to 
the doctrine of Haneefa, the assertion of the 
purchaser is credited, since he claims the 
validity of the contract. — According to the 
two disciples, the assertion of the seller is 
credited in both cases, as he is the defendant 
in both, notwithstanding that, in the latter, 
he deny the validity of the contract. This 
will be more fully explained hereafter. 

ff the seller deny the apjmntment of a 
period of delivery y the assertion of the pur- 
chaser .fixing that periody must he credited.— 
If a aisagreement take place between the 
parties to a SiUim sale, by the seller asserting 
that a period of deUvery had not been deter- 
mined in the contract, and the purchaser 
asserting that it had, the assertion of the 
purchaser must be credited, because a deter- 
mination of a i>eriod for delivery is a riglit of 


the and his denial is therefore a 

wilful injury to himself. 

Objection.— The seUer denies the deter- 
mination of a period for deliveij from a 
view to his own advantage ; sinoe such 
denial is the cause of annulling the contract, 
by which means he obtains the property of 
the aoods he had engaged to deliver. Hence 
his aenial is advant^eous and not injurious 
to himself. 

llErLr.—The invaUdity of a SiUim con- 
tract, because of period of delivery being 
unde terminate, is not certain, i^oe our 
doctors have disagreed on this point. The 
advantage, therefore, in this view, is of no 
account whereas the advantage to the 
seller, from the determination of such period, 
being obvious, his denial of it thereupon is 
an injury to himself. — It is otherwise m the 
ease of a disagreement between the paries 
with regard to the existence of a condition 
eoneeriung the quality of the article ; be- 
cause in that instance the invalidity of the 
contract, from a want of a dehnitioa of the 
quality, is certain. 

If, on the other hand, tlie seller assert that 
tho period had been determined, and the 
purciiuser deny this, in that case, according 
to the two disciples, the assertion of the pur- 
chaser must be credited, because ho denies 
the right which the seller claims from him, 
although, at the same time, he deny the 
validitv of tho contract ; — in the same man- 
ner as holds with respect to the proprietor of 
the stock in a contract of Mozaribat that 
is to say, if tlio proprietor of the stock wore 
to say to his Mozarib, or manager, ” 1 stipu- 
lated that a half of the profit snail go to you 
excepting ten dirms ; ” and tho manager 
deny this, and assert that he had stipulated 
a half of the profit in his favour, in this case 
the assertion of the proprietor of the stock is 
credited, since he denies the claim of right 
of the agent, notwithstanding ho thereby at 
the 8%me time deny the validity of the con- 
tract between them. — Haneefa says that, in 
the case in question, the assertion of the 
seller is to be credited, because he claims the 
validity of tho contract. Uesides, the pur- 
chaser and soUor both agree in their having 
made a SiUim contract, and conseguently 
they both apparently agree in the validity of 
it: — but, again, tho purchaser, in denying 
the assertion of the seller, denies the validity 
of the contract, which is the denial of a 
thing he at the same time admits, and is 
consequently not worthy of credit. — It is 
otherwise in the case of Mozaribat, because 
a contract of Mozaribat is not binding upou 
either the manager or the owmer of the 8t<^, 
since the manager may refuse the execution 
of the Mozaribat at any time, and the oon- 
stitwent may dismiss him when he pleases : 
such a disagreement, therefore, in the case of 
Mozaribat, is of no consequence, the plea of 
invaUdity, in this instance, amounting, iik 
fact, to nothing more than a refusal to'carry 
the cpntroct into execution, which it is law- 
ful lor either party to do. T^re remains, 

• OQ * 
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tlierrfore. only tbe claim to profit on the 
part of tbe manager ; and as this is opposed 
oy tiie proprietor of the stock, his declaration 
mnet consequently be credited.— A Sillun 
contract, on the contrary, is absolute, and 
therefore of a different na^re. 

Froic the above discussion it appears to be 
n general rule that the assertion of a pewon 
who denies his own right, and not the right 
of another upon him, is not credited in the 
opinion of all our doctors : — and that whoever 
pleads the validity of a contract must be cre- 
ated in his assertion, according to Ilaneefa, 
provided both parties be agreed in the uni- 
lormity of the contract, such as that of 
Sillim, which, whether valid or invalid, is 
of an uniform nature ; in opposition to 
Mozaribat, which, in case of its validity, is 
a contract of j)articipated profit, and in case 
of its invalidity is merely a contract of hire. 
—The two scholars are of opinion that, in 
the case in question, the assertion of the de- 
fendant must be credited, notwithstanding 
he thereby deny the validity of the contract. 

In Sillim sales of piece goods all the 
qualities fuust he particularly specified. —I f 
a person enter into a Sillim contract with 
respect to cloth, describing its length, 
breadth, and quality of fineness or coarse- 
ness, ^uoh sale is valid, because it is a con- 
tract of Sillim which relates to a known 
thing, and of which the delivery is i)rac- 
tioable. If the subject of tin; sale be a piece 
of silk stuff, it is necessary, in addition, to 
settle the weight, that also being an object 
in this instance. 

Sillim sale is not valid in shells, or jemeh : 
hut it is valid in small pearls s(dd hy u'dqht. 
—A SILLJM sale of jewels or marine shells is 
not lawful, because tlie uuitii's of these vary 
in their value. 

A SILLIM sale of small pearls that are sold 
according to weight is lawful, as the weight 
ascertains the subject of the sale. 

In hricks. — TniciiK is no impropriety^ in a 
sale of bricks, whether they he in a wet or 
dry state, provWed a description be given 
of the mould in which thiy are formed, 
because bricks, in their unities, are of a 
fiimilar nature, more especially where their 
mould is described. 

And {in short) in all articles which admit 
a general description of quality, and ascer- 
tainment of quantity.— 'I'ii short, everything 
of which it is possible to comprise a de- 
scription of the qualities, and a knowledge 
of the quantity, is a lit subject of Sillim 
sale, as it cannot occasion contention ; on the 
other hand, a Sillim sale is not lawful with 
respect to things incapable of being defined 
by a description of quality or quantity i 
because the subject of a Sillim sale is a debt 
due by the seller ; and if its quality ba not 
known there consequently exists a degree of 
imoertainty, from which a contention must 
^ 86 . 

Or which are particularly defined. — There 
is no impropriety in a Sillim sale of ppts or 
vessels for I dlin g water, or of boots, or the 


like, provided these articles be partici^rly 
defined, because the conditions essential to 
the validity of a Sillim sale are here ob- 
served but if the articles be not defined, 
the sale is absolutely invalid, the subject of 
the sale being in such case an undefined 
debt. It is also lawful to bespeak any of 
these articles from the workman without 
fixing the period of delivery. — ^fhus if a 
erson should desire a boot-maker to make 
oots on his account, of a particular size and 
quality, such agreement is lawful, on a 
lavourable construction, founded on the 
usage and practice of mankind, although it 
be unlawful hy analogy, as being the sale of 
a nonentity, which is prohibited. 

Articles oespoke from the manufacturer ^ 
in a contract of Sillim, are considered as 
entities. — It is to be observed that a contract 
for workmanship is a sale and not merely a 
promise. This is approved. The subject of 
the sale, moreover, m such case, although in 
reality a nonentity, is yet considered, in 
effect, as af. entity ; and the thing upon 
whi(5li the contract rests is considered as a 
substance (that is, as boots, for instance), 
and not as the work of a munufacturer in 
an abstracted manner ; — and accordingly, if 
the manufacturer bring boots that had been 
worked by another, or boots which he had 
himself worked prior to the contract, and 
the pcTson who had bespoke them should 
approve of the same, the contract is legally 
fulfilled.— Besides, articles that are bespoken 
are nut determined for the person who be- 
spoke them until he approve of them: 
and hence, if the w'orkman should sell 
tlK'in to anotlier before he liad shown them 
to this person, it is lawful. — All this is 
approved. 

And may he rejected, if disapproved, upon 
delivery . — Whosoever bespeaks goods of a 
workman has the option of taking or rejirfjt- 
ing them, because of his having purchased 
articles which he has not seen. — The work- 
man, however, has no option, insomuch that 
the person who bespoke them may, if he 
please, take them from him oy force. — This 
IS recorded by Mohammed, in the Mabsoot, 
and is the most authentic doctrine. — It is 
related, however, as an opinion of Haneefa, 
that the workman also has an option, inas- 
much as it is imj)ossible for him to furnish 
the articles bespoken without detriment, 
since, in order to make boots (for instance), 
it is necessary to purchase hides, and in- 
struments to cut them, and this is not free 
from loss. It is related, as an opinion of 
Aboo Yoosaf, that neither party possesses 
an option ; for the workman, as being the 
seller, is not enlitied to an option, — in the 
same manner as, in a sale of goods unseen, 
the seller hath no option ; and with regard 
to the person who bespet^s the goods, if an 
option were given to him it would he an 
injury^to the seller, since if he rejected the 
goods other people might not choose to 
purchase them for the value ; as where, for 
instance, a oonuuander of high rank be^ 
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speaks ffoods^ and the workman accordingly 
makes them in a style suitable to his rank, 
•and he afterwards rejects them ; in which 
case the common rank of people would not 
purchase them for their value. 

An engagement with a manufacturer to 
furutsh qoods which it is not customaru to 
oespeak #9 not valid.-— A contract with a 
workman for the furnishing of goods is not 
lawful with respect to such articles as it is 
not customary among mankind to bespeak, — 
as cloth (for instance), because the bespeaking 
of goods is in itself unlawful, and is there- 
fore admitted by the law only so far as it is 
authorized by the custom of mankind, which 
is considered as a necessary instrument of 
its legality.—It is also requisite, in bespeak- 
ing articles authorized by the custom of 
mankind, to describe their quality, in order 
to enable the workman to furnish them 
accordingly ; and unless such description be 
given, the contract is unlawful. — It is to be 
observed that the prohibition o^a stijmlation 
of a period for delivery, [is recited in the 
first of these cases relative to contracts of 
this kind, proceeds upon this ground, that if 
a period were stipulated in a contract for the 
supply of work of articles authorized by 
custom, and the price paid immediatelv to 
the workman, it would then become a 8illim 
sale in the opinion of Aboo Yoosaf : in oppo- 
sition to that, however, of the two disciplet, 
who hold that it would still remain meridy a 
contract for the supply of work but if the 
period should be stipulated in the case of 
articles not authorized by custom, it then 
becomes a Sillira sale in the opinions of all 
our doctors. — The reasoning of the two dis- 
ciples in support of their opinion in the 
first case, is that the word Istsina literally 
means a requisition of workmanship, and 
Q^ht of consequence to be used in that 
sense, so long as the context does not 
determinate it to some other sense. 

Objection. — The stipulation of a period is 
a context which clearly indicah .s that Istsina 
is to be takciFin a sense ditfercut from its 
literal meaning ; and that it is to be under- 
stood as implying a Sillira agreement ; 
otherwise what need for the stipulation of a 
period ? — It would therefore appear that in 
such a case it amounts to a Si Him. 

Reply. — The stipulation of a period, as in 
the first ca.se, is not a convincing argument 
that the word Istsina is not to be taken in , 
its literal sense, but ought to be understood j 
as implying an agreement of Si Him ; because ! 
the stipiilation of a period may be supposed ' 
to have been made with a view U) expedition, 
—and it may be supposed that the object of 
the bespeaker, in fixing a period, was to 
prevent delays : in opposition to the case of 
things not authorized by custom, for there a 
contract for a supply of workmanship, as 
being invalid, is construed to mean a Billim 
sale, which is lawful. • 

The reasoning of Haneefa is that, when a 
period is stipulated, it fixes the subject of 
the sale to be a debt, because periods are not 


fixed except with regard to debts ; and the 
subject being proved to be a debt, the con- 
struction of the contract into a Billim sale is 
easy and natural. It is therefore construed 
to be a Billim sale, which is lawful, in the 
opinion of all our doctors, beyond a doubt ; 
whereas, there is a doubt with respect to the 
other, since practice means the deeds of all 
people of all countries, and this can never 
oe known with certainty : as, therefore, the 
legality of a Billim sale is oerUin, and 
practice is not free from doubt, it follows 
that it is preferable to construe a contract 
for a supply of work to mean a contract of 
Billim. 

Section. 

Miscellaneous Cases, 

It is lawful to sell dogs or hatvks,— It is 
lawful to sell a dog or a hawk, whether 
trained or otherwise. It is related, as an 
opinion of Aboo Yoosaf, that the sale of a 
dog that bites is not lawful and Bhafei has 
said Yhat the sale of a dog is absolutely 
illegal ; because tho prophet has declared 
“ tho wages of whoredom, and the price of 
a dog, are in tho number of prohibited 
things ;’’ and also, because a dog is actual 
filth, and is therefore deserving of abhor- 
rence; whiroas the legality of sale entitles 
the subject of it to respect ; and is conse- 
quently incompatible with the nature of a 
dog. The arguments of our doctors upon 
this point are twofold. First, the prophet 
has prohibited the sale of dogs, excepting 
such as are trained to hunt or to watch. — 
Secondly, dogs are a species of pro- 
pertA% inasmuch as they are capable of 
yielding profit bv means of hunting and 
watching; and being property, they^ are 
therefore fit subjects of sale ; in opposition 
to the case of noxious animals, such as 
snak^\s or scorpions, which are not capable 
of yielding use. With respect to the tra- 
dition quoted by Bhafei, it applies to the 
infancy of Islam, at which period tho pnjphet 
prohibited every one from eating the price of 
a dog, in order to restrain men from a fond- 
ness for dogs, as it was then a custom to keep 
dogs lor breed, and to suffer them to sleep 
on the same carpet. But when this custom 
fell into disuse, and men abstained from a 
fondness for dogSj the prophet ordained tho 
sale of them. With respect to Che assertion 
of Bhafei, that dogs are actual filth, it is not 
admitted ; but admitting this, still it follows 
that the eating, and not the selling of them 
is unlawful. 

It is not lawful to sell wine or pork. — Thb 
sale of wine or pork is not lawful ; because, 
in^he same manner as the prophet has pro- 
himted the eating or drinking of these, so 
also has he prohibited tho sale of them, or 
the eating of the price of them ; and al^, 
because these are not substantial propeny 
with regard to Mussulmans, as has been 
belbre frequently explained. 

Rules with respect to Zimi^ees in sale . — 
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in pnrdiase aad sale, ai^ the same the declaration or stipulation is of no ac- 
as MoMulinans ; — heeanse the prophet has count. 

•aid Be regardful of Zimsiebs, for they A female slave may he contracted in 
are ^titled to the same rights, and subject marriage hy the purchaser without his taking 
to the same rules with Mussulmans and possession of Aer.— I f a ^rspn, having pnr- 
also, because, being under the same ncoessi- chased a female slave, make her over in mar- 
ties, in the transaction of their concerns, as riage to another before seisin, and that ather 
Mussulmans, they stand in need of the same cohabit with her, such marriage is lawful, as 
inmiunitics. They are therefore the same as having been concluded in virtue of the 
Mussulmans, with respect to purchase and authority of the proprietor and it also 

gale,^ excepting, however, in the sale of determines the seism of the purchaser. If, 

wine and pork, Which is lawful to them, as however, the husband should not cohabit 
the sale oleine, by them, is considered in with her, the marriage does notj in that 
the same light with that of the crude iuice case, determine the seisin according to a 
of the grape by the Mussulmans ; and the favourable construction of the law. — 
sale of pork by them is equivalent to that of Analogy, indeed, would suggest that the 
the flesh of a goat by Mussulmans ; because purchaser becomes seised of the slave on the 
these things are lawful in their belief, and we instant of the marriage -contract, since, in 
are commanded to suffer them to pursue conseauence thereof, the right of property 
their own tenets. Moreover, Omar com- oyer the slave is rendered virtually defec- 
manded his agents to empower the /immees tive ; — it would therefore follow that the 
to sell wine, taking from them a tenth part seisin becomes established as an eflfect of the 
of the price : a proof that the sale of wine is contract, in yie same manner as in the case 
lawful among them. of an actual defect occasioned by any act of 

A person inciting another to sell AA pro- a purchaser. — The reason for a more favour- 
perty to a third person^ hy offering an addi- able construction, on this occasion, is that 
tion over and above the price^ is responsible any act by which an actual defect is occa- 
f or such addition : hut not unless this addition sioiied inters an exertion of power over the 
he expressed as forming a part of the price, subject, which consequently established a 
— If ' person say to another, “sell your seisin of the subject : but an act which merely 
slave to a particular person for one thousand induc<‘S a virtual defect does not admit of 
dirms, on condition Unit 1 be responsible to this inlerenias so as to establish seisin, 
you for tive hundred dirms of the price, in- Case of the purchaser disappearing ^without 

dependent of the one thousand dirms,” and iahing posst ssion of his purchase^ or paying 
the said person act accordingly, it is valid, the price. -~\¥ 'd. person, having purchased a 
and he is entitled to one tln'paiid dirms j slave, should afterwards absent himself with- 
from the purehuser, and to livi' hundred out taking possession, or paying the price, 
dirms from the security ; whereas, if ho were and the seller prove by witnesses that he had 
simply to say, “ I wull be responsible for live j sold the slave to the absentee, in that case, 
hundred dirms,” without mentioning the i provided tlie place of his retirement be 
words “ of t)ie price,” the seller is, in that | known and ascertained, the slave cannot be 
case, entitled only to the one thousand dirms re-sold on account of the exigencies of the 
from the purchaser, and has no claim on the selh-r, for these may be otherwise answered, 
surety. — x he reason of this is, that an in- and such sale would, destroy the right of the 
crease in the price, or in the wares, is hfVTul, first purchaser : — but if the absentee's place 
according to all our doctors, and is joined to of retirement be not known, the slave may 
the original contract (as has luaui already be re-sold, and the debt of the purchaser to 
explained), being only an alteration of the the seller paid by means of the price; for the 
contract from one lawful (juality to another seller has proved, by witnesses, that the 
lawful quality ;—and as it is lawful for the slave is the property of the purchaser, and 
purchaser to make an ulteratioii in the price, that he has a claim upon him ; and conse- 
altbou^h he be no gainer in other respects by quimtly, when tlie place of retirement of the 
it (as if he should increase the price, not- pui’chaser is unknown, it is incumbent on the 
withstanding it be adequate to the value of magistrate to direct the slave to be sold for 
the goods before the increase), so also it is the satisfaction of the seller, which could 
lawml for a stranger to lay himself under an not otherwise be obtained ;— in the same 
obligation for an increase of price, although manner as where a pawner dies before having 
he have no advantage in other respects ; — released his pledge, in which case it is sold 
in the same manner as the consideration for for the discharge of his debt to the pawn- 
Khoola becomes incumbent upon a wife in holder. — It is otherwise where the purchaser 
virtue of her assent to the Khoola, although disappears after seisin, for in this case the 
she receive nothing in exchange, for w'oman slave cannot be sold to answer the right of 
is originally free, and the procurement 6t a the seller, since his right is not particmarly 
divorce adds nothing to her original free- connected with the slave, as he, in such a 
dom. It is essential, therefore, to the circumstance, stands in the same predioa- 
i^idity of the Seller’s claim upon this ment with tlie other creditors. — It is to be 
person, that the increase be opposed to the observed that, in case of the slave being sold 
goods py the specilioation of the words ‘“of an account of the seller, if anything remain 
tke prioe mi if these words be omitted, after the discharge of his claim by means of 
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the price, the seller must keep such remain- 
der in behalf of the purch^r, to whom it is 
due as an exchange for his property : — ^but 
if the price shoula not suffice to answer his 
elaim, he is in that case entitled afterwards 
to the remainder from the purchaser. 

Or of one of two purchasers disappearing 
under the same circumstance. — SrrrosiNG 
there be rwo purchasers, and only one of 
them disappear, the one that is present is 
entitled to pay the whole of the price of the 
slave, and to take complete possession of 
him; and if, in this ease, the other pur- 
chaser afterward appear, he is not ontuled 
to receive his share until he shall have paid 
to his partner the price of it. This is the 
a^udication of Hancefa and Mohammed. 
.^00 Yoosaf has said that, if the present 
purchaser pay the whole of the i)riee, still 
he is only entitled to take possession of his 
own share, and that, as the payment of tlie 
debt of the absentee w*as a gratuitous and 
unsolicited act in his favour, he is not en- 
titled to receive it from him, #1000 he paid 
it without his authority. Jksides, as the 
present purchaser is, as it were, a stranger 
with respect to the absentee, he is not en- 
titled to take possession of his share. The 
reasoning of Hancefa is that the present 
purchaser, in making i)ayment on behalf 
of the absentee, acted from necessity, and 
not from choice ; because it was not other- 
wise possible for him to enjoy liis own 
share, since, having purchased the slav(' 
jointly with the other by one contract, it 
was impossible for him to detain him in his 
possession whilst there existed the claim oi' 
another with respect to part of him. Now 
whosoever pays the debt of another from 
necessity is entitled to rcpayim'ut, notwith- 
standing his having acted without authority; 
as in the case of the loan of a jdedgc ; for if 
a^ersou lend to another something in order 
that he may pledge it, and that other having 
pledged it accordingly, the lender afU-rwards, 
from a necessary want of the said thing, re- 
deem it from yie pawnee, he is, in sucdi case, 
entitled to repayment from the Imrn^wer, 
although he have redeemed the pledge with- 
out authority from him.— Since, therefore, 
the present purchaser, in the ea.se in ques- 
tion, has a right to repayment from the 
absentee, it follows that he has also a right 
to detain in his possession the sliare of the 
absentee until he receive payment of thi; 
Burn due to him ; in the same manner as an 
agent for purchase, who pays from his own 
property the price of the goods purchased 
on aehalf of his constituent, is entitled to 
retain possession of them until he receive 
payment of the price from his constituent. 

Case of gold and silver being indefinitely 
mentioned in the offer of a price. — If a i)er- 
son purchase a female slave in exchange for 
one thousand miskals of gold and silver,— 
saying, “ 1 purchase this slave for (me thou- 
sand miskals of gold and silver,'" in that 
case it is incumbent on him to nay five 
hundred miskals of gold, and five hundred 


m^als of silver : ^r the reference of the 
miskal to the gold and silver having been 
in an equal degree applicable to each, an 
equal proportion in the payment is of con- 
sequence incumbent. —If, on the other hand, 
the purchaser should say. I have purohasea 
this slave in exchange for qne thousand of 
j^old and silver^*' in this case he must pay 
five hundred miskals of gold, and five hun- 
dred dirms of silver (of the septimal weight) ; 
for the term one thousand having been re- 
ferred to the gold and silver in a general 
manner, it is therefore construed to apply 
to the weight in common use with respect 
to each in particular. 

The receipt of base money instead of good 
money, if it be lost or expended, is a complete 
discharge.— I f a person indebted to another 
in the amount of ten dirms of a ^ood sort, 
afterwaids pay him this amount in an infe- 
ri(>r species, and the other, being ignorant of 
this eireumstanoe, receive them, and after- 
wards expend them, or lose them, in this 
(5ase the debt is completely discharged, and 
lh(' creditor is not eiitilled to any compen- 
sation for the (lilference of (luality. — This 
is according to llanetdii and Mohammed. — 
Ahoo Yoosaf has said, that in this case the 
creditor is entitled to return to the debtor a 
tantamount of dirms of the sort he received, 
and to demand from him ten dirms of a su- 
perior sort, to which lie has a right; because, 
111 the sumo manner as liis riglit relates to 
the substance of tlie dirms, so also is it estab- 
lished in the quality. A conservation of ('acli 
right is tlierefore indis[>on8ablo : but as the 
conservation of the second right, by means 
of an allowaiKte in exchange for the dift'e- 
rene,e of (juality, is impracticable (since 
(juality in lioinogeneous articles is of no 
relativii value), tliis moilo must necessarily 
he adopted, d’he reasoning of lianeefa and 
Mohammed is, (liat the bad dirrns are of the 
same species with tlie good ; and that after 
th(‘ :||fjceii)t and ex])en(liture, or destruction 
of them, t he debt is discharged ; because the 
claim which remains r( lates to quality, and 
this is impossible to satisfy by the granting 
of a compensation, inasmuch as quality in 
itself bears no value. 

Articles of a neutral nature do not become 
property but by actual seisin.— I f a bird in- 
cubate its eggs in the land of a particular 
ersun, tlie right of property over the brood 
oes not, in virtue of such incubation, vest 
in the proprhitor of the ground ; on the con- 
trary, they remain free to the person who 
shall first seize them. — The law is also the 
same with respect to eggs which a bird lays 
upon any particular ground.— 80 also, if a 
detT should sleep for a night in a field, it 
does not by that act become the property of 
thij proprietor of that field ; on the contrary, 
it remains free to whomsoever it may be 
caught by. The reason of this is, that both 
the young ones and the deer are considered 
in the nature of game, and as anch are tfee 
to the person who catches them, although nc 
stratagem be used for that purpose ;-~and tb 
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umBjf of eggs ; wlienoe, if a Mohrim 
i^umU dther break or broil them, he is sub* 
jeot to make expiatioii.—Moreover, the pro- 
prietor did not purposely prepare his land 
Slit the bird shomd lay or incubate her eggs, 
or that the deer should sleep upon it.— It 
is therefore the same as if a person should 
spread out his net for the purpose of drying 
it, in which case, if any game should fall 
into it, it would not become immediately the 
property of the proprietor of the net, but 
'Would continue neutral until some one seize 
it or, as if game should come into a house, 
in which case it does not become the imme- 
diate property of the proprietor of the house ; 
— or, as if a person, scattering sugar or dirms 
(for instance) among the people, should 
chance to throw these into the clothes of 
some one ; in which case the property does 
not immediately vest in that person, until 
he wrap it up or prepare to seize it. — It is 
otherwise with respect to honey, for the 
property of it vests in the proprietor of the 
ground in which it is gatnored together ; 
rieoause honey is considered as the produce 
of the ground, and hence the proprietor of 
the ground obtains a property in it as a de- 
pendant of the soil, in the same manner as 
in the trees which grow in his land, or in 
wate- which flows through it. 


BOOK XVII. 

OF SniF SALE. 

Definition of Sirf «a/e.--BKKYA SruF 
means a pure sale, of which the articles 
opposed in exchange to each other are both 
representatives of price. This is termed 
Sirf, because Sirf means a removal, and in 
this mode of sale it is necessary to remove 
the articles opposed to each other in exchange 
from the hands of each of the partiei;, re- 
spectively, into those of the other. Sirf also 
means a superiority ; and in this kind of 
sale a superiorly is the only object ; that is, 
a superiority of quality, fashion, or work- 
manship ; lor gold or silver being, with re- 
spect to their substance, of no use, are only 
desirable from such superiority. 

The articles opposed must he exactly equal 
in point of weiaht ; hut may differ in qualify. 
— The sole of gold for gold, or silver for 
silver, is permitted only when they are ex- 
actly equal in point of weight : but the one 
may be of a superior quality to the other ; or 
the one may be bullion, and the other may be 
wrought ; because the prophet has said “ Sell 
GOLD for GOLD, from hand to hand, at an 
equal rate according to weight ; for any ine- 
quality in point of weight is usury.’’ Atd 
he has also declared “ the goodness and 
badness of the Quality is the same ” (as has 
bepn already explainea in the preceding book 
treating of sale). 

The exchange must take place upon fAc 
sjn>L*"*Mutua^ seisin is an iudispeusable 


requisite in a 8irf sale ; — that is, it is mdis* 
pensable that each of the parties, prior to 
their departure from the meeting, take pos» 
session of the article respectively given in 
exchange; because of the tradition above 
quoted ; and abo, because Omar said to one 
of the parties ip a Sirf sale, “ If the pther 
party require leave to go to his iiouse, yet 
you must not grant it." —Besides, the seisin 
of one of the parties is an indispensable 
requisite, lest tne contract prove to be an 
exchange of a debt for a dent : — and m the 
seisin of one of the parties is requisite, it 
follows that, in order to establish an equaUty, 
the seisin of the other is also requisite, since 
usury would otherwise be induced. In a 
sale of this nature, moreover, neither subjg^t 
has a priority with respect to the other ; and 
hence a mutual seisin is requisite, whether 
both the subjects he of a determinate nature 
(as in the sale of one silver vessel for another 
silver vessel), or of a nature not determinate 
(as in the sale of dirms and deenars in ex- 
change for tiirms and deenars), or one of 
them determinate and the other not (as in 
the sale of a silver vessel in exchange for 
dirms and deenars); because the traction 
enjoining a mutual seisin is absolute, and 
makes no discrimination of these circum- 
stances. — Besides,- although a silver vessel 
be determinate, still there subsists a doubt 
with respect to its determination, inasmuch 
as silver is considered in its nature as a 
representative of price; and, in a case of 
this natures a doubt is a sufficient cause for 
the necessity of seisin, because a doubt, in 
matters relative to usury, is equivalent to a 
reality. — It is to be observed that what is 
meant by mutual seisin, is that both parties 
make seisin prior to their separation; whence 
if the parties walk aside together, or sleep 
in the place of meeting, or become insen- 
sible, the Sirf sale is not thereby rendered 
null, because Omar has said “ If the seller, 
in a Sirf sale, should leap from the top of 
the house, do you leap after him." 

Gold may he sold for silveripat an unequal 
ratcy provided the exchanae take place upon 
the spot, — The sale of gold in exchange for 
silver, at an unequal rate, is permitted, be- 
cause these articles are of a difterent genus. 
Still, however, in such case, mutual seisin is 
indispensable, because the prophet has said, 
" The sale of gold for silver is usury unless 
it be from hand to hand." If, therefore, the 
parties separate before both or one of them 
make seisin, the sale is invalid ; and hence 
it is not lawful to stipulate an optional con- 
dition, or an optional period, because such 
stipulatons are preventive of mutual seisin, 
which is an indispensable condition. If, 
however, a 8irf sale be contracted with an 
optional condition, and the condition be 
afterwards removed previous to the sepa- 
ration of the parties, the Sirf sale is in that 
case val^, because of the cause of its inva- 
lidity being destroyed previous to its oom- 
plele establishment. 

N&<ict can be performed with relation to 
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the return until it he received,-- kWT deed 
with respect to the return, in a Sirf sale, 
previous to seisin of it, is unlawful. If, 
therefore, a person, having sold a deenar for 
ten dirms, should, previous to the seisin of 
them, purchase a piece of cloth for them, in 
, that case the sale of the cloth is invalid, on 
this principle, that the seisin of the ten 
dirms was absolutely incumbent; because 
otherwise the Sirf sale would be usurious; 
and as God has prohibited usury, it follows 
that, if the sale of the cloth were licensed, 
an absolute commandment of God would 
thereby be defeated. — It is related, as an 
opinion of Ziffer, that the sale of the cloth 
is capable of being rendered valid ; because 
dirms being undeterminate, it follows that 
the price of the cloth relates to ten dirms in 
an aoBolute manner, and not to the ten dirms 
of the Sirf sale in a specific maimer. Our 
doctors on the other hand, argue that price, 
in a Sirf sale, is also a subject of the sale ; 
because, as every sale must ham^ a subject, 
and as the articles, in a Sirf sale, are both 
representatives of price, without any of 
them having a preference oyer the other, it 
follows that either of them is the subject ; 
and the sale of the subject previous to the 
seisin is unlawful. 

Objection. — The consideration, in a Sirf 
sale, is a representative of price, and there- 
fore of an undeterrainate nature : whence it 
would follow that it cannot be considered as 
the subject, since the subject of a sale is 
required to be detiTininate. 

Keply.— T he. subject of a sale is not re- 
quired to be determinate ; for, in a Sillim 
sale, the thing on account of which the ad- 
vance is made is the subject of the sale ; but 
still it is undeterminate. 

Gold may he sold for silver, hy eon jeetxirc ; 
hut not aold for aold, nor silver for silver , — 
Till sale ‘ of gold for silver, by conjecture,* 
is lawful, because equality, in a sale of this | 
nature, is not reemired. — It is unlawful, 
however, to sell gold for gold, or silver for 
silver, by conjc'fture, because in such sale 
there is a suspicion of usury. 

In the sale of an artirle havinq any gold 
or silver npon it, the price jmid down is op- 
posed to the gold or siher. — If a person sell, 
for two thousand Miskals of silver, a female 
slave whose real value is one thousand Mis- 
kals, and on whose neck there is a collar of 
silver equivalent to one thousand Miskals of 
silver, and the purchaser having paid a thou- 
sand Miskals of silver, ready money, the 
parties then separate from the meeting, 8u»da 
payment is considered t^ be the price of the 
coUar, because the seisin of so much of the 
price of the whole was a necessary condition, 
as the sale in that proportion was a Sirf sale ; 
and hence it is reasonable to conclude that 
the seller paid the exact amount of which 
he knew the seisin to be indispensibly neces- 

• 


♦ That is, by a loose undeterminate ^ti- 
mate. 
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sary. In the same manner, also, if he pur- 
chase tiie said slave vdth the collar, for two 
thousand Miskals of silver, of wnich one 
thousand is prompt and the other thousand 
postponed, the prompt payment is considered 
as the price of the collar, because the stipu- 
lation of payment at a future period not 
being lawful in a Sirf sale, and being per- 
mitted in the sale of a slave, it is reasonable 
to suppose that the parties, in contracting 
the sale, and stipulating the distant period, 
intended to proceed according to law. — If, 
also, a person sell, for one hundred dirms, a 
sword, of which the silver ornaments amount 
to fifty dirms, and the purchaser pay imme- 
diately fifty dirms of the price in prompt 
payment, such sale is lawful, and the pay- 
ment made is considered to be for the price of 
the ornaments, although the purchaser may 
not have spccitied this. — The same rule, also, 
holds if the purchaser say to the seller, 
“ Take those fifty dirms in part of the price 
of both " (that is,' of the ornaments and 
sword), because two things are sometimes 
mentiOhi'd y^hcro only one is intended, and 
this supposition is hero adopted from the 
probability of it. Tl’, however, the parties 
separate without a mutual seisin, the sale 
is null with respect to the silver ornaments 
because of its being in that degree a Sirf 
sale, to the validity of which mutual seisin 
is essential or, if the sword be so framed 
as not to udmit a separation of the orna- 
ments without sustaining detriment, the 
sale of it is in this case also null, because 
so situated the separate sale of it is not 
permitted, in the same manner as it is not 
p(*rmitted to sell the beam of a roof. — If, on 
the other hand, the sword admit of a sepa- 
ration of the ornaments, without detriment, 
the sale, in the manner above mentioned, is 
valid with respcjct to the sword ; but with 
respect to the ornament it is null. — It is to 
be observed that the sale of a sword with 
silver Ornaments in exchange for dirms is 
lawful only where the silver of the dirms 
exceeds that of the ornaments ; and that, if 
the silver of the dirms be either barely equal 
to, or less than, that of the ornaments, — or, 
if it be not known whether it be more or 
less, the sale is invalid. The reason of the 
invalidity in ease of its not being known 
whether it be more or less is, that the proba- 
bility is in favour of its being invalid ; since 
there are two causes of invalidity, namely, 
equality and inferiority ; whereas there is only 
one cause of validity, viz., superiority. 

In the purchase of plate, if the parties 
separate hefore payment of the full price ^ 
the sale is valid only in the proportion paid* 
— If a person, having sold to another a silver 
vessel, should receive payment in port, and 
botli parties then separate, in that case the 
I sale is null with respect to the amount re- 
maining Ui be paid, out valid in the amount 
taken possession of; and the parties hav^ 
each a share in the property of the vessel ; — 
becaftse this sale is »iri, or pure, with regard 
to the whole of the subject, ^ind consequently 
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Opantry * do not pass decrees agreeablv to 
this dootrine j for as base money is tnere 
Snnch in use, it follows that if the sale of it 
at an unequal proportion were permitted, 
the door of usury would thereby be opened. 

With respect to money in which the base 
metal predominates, it is to be remarked 
tliat) if it pass current by weight, purchase, 
sale, and loans are transacted in it by 
weight. If, on the other hand, it pass cur- 
rent by tale, all matters are transacted in it 
by tale.— If, however, both modes prevail, 
it is in that case permitted to follow either ; 
for custom is decisive with respect to mat- 
ters of this kind, provided they be not 
otherwise deteminea by the ordinances of 
the LAW. — It is also to be observed, that ! 
money of this kind, whilst it continues in 
use, 18 a representative of price, and is 
therefore incapable of being rendered deter- 
minate : but if it should not be in use, it is 
considered as other wares or articles of mer- 
chandize, and is therefore capable of being 
rendered determinate. 

Ir dirms bo adulteratcid to such ft degree 
as to pass current with some, but not with 
others, they are equivalent to Zeyf or base 
dirms. Hence, if a person enter into a 
contract for something in exchange for a 
hundred specihc dirms of this description, 
the contract docs not relate to those specific 
dirms in particular, but to a similar amount 
of base dirms, provided the seller were 
awafo of the circumstance but if otherwise, 
it relates to a similar number of pure dirms ; 
—because in the first case the assent of the 
seller to receive the base species is estaldished 
by his knowledge of the baseness,— when'as 
in the second case his assent is unestablishcd 
because of his ignorance of the baseness. 

A bale for hose dinns is oull^ if they lose 
their currency heftre the period of poynient. 
—If a person purchase wares in exchange 
for base dirms, and, previous to the payment 
of them, they shoulcl fall into genefal dis- 
use, in that case tlie sale, according to 
Haneefa, is null. Aboo Yoosaf maintains 
that it is incumbent on the purcliaser to pay 
the value which these dirms bore on the day 
of sale. Mohammed, on the otlier haiul, 
alleges that .it is incumbent on him to pay 
tlie value which they bore on the last day of 
their currency. The arguments of the two 
disciples are that the contract in itself is 
yalia; but the delivery of the dirms becomes 
impracticable from the disuse of them ; a 
circumstance^ however, which does not in- 
duce invalidity any more than where a 
person purchases an article for fresh dates, 
and the season for those passes away ; — in 
which case the sale is not invalid ; and so 
also in the case in question. — As, ther^ore, 
the. contract is not invalid, but still enures, 
it follows that, according to Aboo Yoosaf, 
^the value the dirms bore at the time of the 
sale is due, because from that period respon- 


sibility for theih takes place; in the same 
manner as in a case oi usurpation ; — and 
that, according to Mohammed (on the otlier 
hand) the value they bore on the last day of 
their currency is due, since at that period 
the right of the seller shifted from them to 
their value.— The argument of Haneefa is,* 
that the price is destroyed bysthe disuse; 
for money is the representative of price 
solely from custom, and hence this property 
is annulled from disuse. The sale, there- 
fore, remains without any price being in- 
volved in it, and is consequently null ; and 
as the sale is null, it is of course incumbent 
on the purchaser to restore the goods to the 
seller, provided they be extant; or, if other- 
wise, the value which they bore on the day 
he obtained possession of them ; in the same 
manner as in an invalid sale. . • 

Hides icith res]i%ct\to copper coinage.^ A 
SALE in exchange for Faloos is valid, because 
they are considered as durable property. If, 
therefore, ^e Faloos pass in currency, the 
sale is lawful, although they may not have 
been specified, — because Faloos are, from 
custom, representatives of price, and conse- 
quently stand not in need of specification. 
If, however, they should not pass in cur- 
rency, it is in that case requisite that they 
be particularly specified, in the same manner 
as other articles of merchandize. 

If a person purchase wares for Faloos, 
wliioh at that time passed in currency,- but 
which previous to the payment of them fall 
into disuse, the sale is in that case null, 
according to Haneefa: contrary, however, 
to the opinion of the two disciples.— The 
(lifiereiiee of opinion upon this point is 
analogous to wliat has been already men- 
tioiiea in treating of dirms in which the 
alloy is predominant. 

If a person borrow I'aloos, and JJieir 
currency should afterwards cease, then, ac- 
cording to Haneefa, the borrower must make 
repayment in similars ; • because Karz [a 
loan of money] is equivalent to Areeat [a 
loan of substance], and tEerefore requires 
the restoration of the actual article with 
respect to its nature, that is, its value. — The 
property of representing price, moreover, is 
merely an adventitious property, in copper 
coin, to which no regard is had in the bor- 
rowing of them ; on the contrary, they are 
borrowed on the principle of their being 
similars ; and this quality they retain after 
the disuse of them as money, whence it is 
that a loan in them is valid after they have 
lost their currency. — According to the two 
disciples, on the contrary, the borrower must 
in this case pay to the lender the value of 
the Faloos ; for their quality of representa- 
tion of price being annulled by the disuse, 


* Bv similars is always understood any 
articles compensable by an equal number of 
the same description, such as eggs for e^s, 
F^oos for Faloos, &c. It is treated of at 
large in various other parts of the work. 
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it is therefore impracticable for the borrower 
to restore them with the qualities thev pos- 
sessed when he received them ; and hence, 
afi the payment^ of similars would be an 
injury, it is required that he pay the value: 
in the same manner as holds where a person 
borrows any articles of which the unities 
• are similar, and the whole gpenus of which 
afterwardf becomes extinct. According to 
Aboo Yoosaf, their value must be fixed from 
the day of seisin ; and according to Moham- 
med, from the last day of their currenc\\ 
in conformity with what has been already 
explained. This difierence of opinion origi- 
nates in a difference of doctrine respecting a 
case where a person usurps an article of the 
class of similars, and of which the similars 
afterwards become extinct,* when, according 
to Aboo Yoosaf, the usurper is responsible 
for the value the article bore on the day of 
usurpation ; and, according to Mohammed, 
for the value it bore on the last day of its 
existence. It is to be observed, that the 
opinion of Mohammed is founded upon 
tenderness to mankind, and that of Aooo 
Yoosaf on conveniency. 

It is lawful for a person to purchase any 
ing ift exchange for a halfdirm of Faloosft 
and in this case he is re(juired to ])ay the 
number of Faloos adequate to the price of 
half a dirm. In the same manner, it is 
lawful to purchase any thing for the Faloos 
of a danik % of silver^ or a Kerat } of silver. 
In all these cases, Zifier is of opinion that 
the bargain is unlawful, because Faloos 
being an article of tale, estimated by num- 
ber and not by their relation to dirms or 
daniks, a specincation of the number ought 
therefore to have been made. The reason- 
ing of our doctors is, that the exact number 
of Faloos adequate to the price of a half 
dirm, or a dania, is known (for the case in 
qu^tion proceeds on the supposition of such 
a knowledge), and that a specification of 
the number is therefore unnecessary. If 
the purchaser were to say, “ I have bought 
this thing for the Faloos of one dirm, or two 
dirms,'’ the bai^ain in that case also is valid, 
according to Aooo Yoosaf; for this expres- 
sion means the number of Faloos to which 
the price of one or two dirms is adequate, 
and not the weight. It is related as an 
opinion of Mohammed, that a sale for the 
Faloos of one dirm is not lawful; but that 
a sale for the Faloos of any thing under a 


* Such as fruits, or other articles which 
are to be had only at particular seasons of 
the year. 

f That is, for Faloos to the value of half 
a dirm. — (Ine distinction, in this instance, 
turns entirely upon the nature of the phrase 
in the original iaiom.) 

1 A small silver coin, the sixth j)art of 
a dirm. 

§ A Carat, the twenty-fourth part of an 
ounce. • 


dirm is lawful, as it is customary to purchase 
things for Faloos, where the value is not 
adequate to a dirm, but not otherwise. 
Lawyers have observed, that the opinion of 
Aboo Yoosaf is the most approved, especially 
in countries where ^the practice of sell- 
ing and purchasing for Faloos is common, 
and where, of course,^ the rate they bear, 
with respect to dirms, is known and ascer- 
tained. 

If a person, having delivered a dirm to 
a Sirraf, or mon^ changer, should say to 
him, Give me Fftloos in exchange for one 
half of this, and a half dirm wanting one 
rain of silver in exchange for the other 
alf," in this case the sale, according to the 
two disciples, is valid wdth respect to the 
one half in exchange for Faloos, and invalid 
with respect to the other; because the sale 
of a half dirm in exchange for Faloos is 
lawful (as has been already explained); but 
the exchange of a half dirm in exchange 
for a half dirm wanting one grain of silver, 
is usurious,! and, conscquontly, unlawful. 
Agrt'cably to the tenets of Haneefa, the 
sale is ^n this case completely null, because 
the whole is comprehended under one con- 
tract, and the invalidity being strong, with 
respect to a i)urt, does therclore communi- 
cate itself to the whole. If, however, the 
word “Give” be repeated, by the person 
saying, “ Give me Faloos in exchange for 
one half, and give me a half dirm wanting 
one grain in exchange for the other half,” 
the opinion of Maneefa, in such case, accords 
with that of the two disciples, because here 
exist two separate sales, one valid, and the 
other invalid. If the purchaser, without 
opposing the halves of the dirm, were to 
say, “ Give me, in exchange for this dirm, 
the Faloos of half a dirm, and a half dirm 
wantii^g one grain;” the sale is valid in 
full, because^ in this case, it is construed to 
be an opposition, on the one hand, of one 
half (^rra wanting a grain in exchange for 
one half dirm wanting a grain ; and on 
the other, of a half dirm with the super- 
addition of a grain for the Faloos of a naif 
dirm ; and this is lawful. 


BOOK XVIII. 

OF KAFALIT, OR BAIL. 

Definition of the terms used in hail,^ 
Kafalit, literally, means junction. In the 
language of the law it signifies the junction 
of one person to another in relation to a 
claim (some have said, in relation to a debt 
only; but the first is the most approved 
definition).— The person who renders obli- 
gatory on himself the claim of another, 
whefner it relate to person or^roperty, is 
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t6roedtli0£a£eel,or sur^:-— claimitielf, 
im Iwrimr of which bail ii given, whether 
it lelate to the person or property, is 
termed Makfool-be-hee the claimant is 
termed Makfool-le-hoo ; the principal, 
or person who gives bail, is termed Makfool- 
an-hoo. — In cases of bail for the person, 
however, the terms Makfool-be-hee and Mak- 
lbol*an-noo relate to the same thing. 

Chap. I. — Introductory. 

Chap. IL— Of Hail in which two are con- 
cerned. 

Chap. III.— Of Bail by Freemen in be- 
half of Slaves, and by Slaves in 
behalf of Freemen. 


CHAPTER I. 

Distinctions.— All. is of two descriptions. 
I. Bail for the person^ which is termed 
Ilazir-Zaminee. ll . Bail for property, which 
is termed Mal-Zaminee. 

Bail for the 'person.— Vt All for the person 
is valid ; and in virtue of it the sj^rety is 
bound to produce the ])rinoipal, or person 
whom he has bailed. —Shafei is of opinion 
that bail for the person is not valid, because 
the surety undertakes and renders obliga- 
tory on himself a delivery which he is not 
capable of performing, inasmuch as he 
possesses no power or authority over the 
person of the principal ; contrary to bail 
for property, as in that case tne surety 
possessing power and autliority over his own 
property is thereby enabled U) dischargo the 
obligation he has contracted.-^The argu- 
ments of our doctors upon this point are 
twofold. First, the prophet has said, “ Tlie 
surety is responsible," which is a proof that 
both modes of bail are lawful. Bkcondly, 
the surety is in a degree; capable of delivering 
the person for whom ho is bail, as he may 
inform the claimant 6f his place of abode, 
and thus remove the bar between , them, 
since, after obtaining such knowledge, the 
claimant may demand the aid of the oflieers 
of the Kazeo, by whose means he may secure 
his presence. There is, moreover, a neces- 
sity amongst mankind for this kind of bail ; 
ana the characteristic of bail, namely, a 
junction of one person to another in relation 
to a claim, is observed in it. 

Under ichat forms contracted. — Bail for 
the person is contracted, whore any one says; 
“ I nave become bail for the person of a 
articular man,” or, " for his neck,” or, ♦‘for 
is soul," or, ‘‘for his body," or, “for his 
head," or “for his face ;" because some of 
these words really mean, in their common 
acceptation, the- whole of the person, and 
others bear that sense metaphorically, as has 
been already explained under the head of 
divoroe.— The effect is also the same when a 
person says, “ I have become bail for the 
l^f of a certain person,” or “for a third of 
him,” or “ for a part of him because the 
person, m the case of bail, being incapable 
of division ^f diBmomberment, the mention 


of a part indeffnitely is therefore equivalent 
to the mention of the whole. It is otherwise 
where a person says, “ 1 have become 
for the hand” (or “the foot"), beoaiise 
neither of these parts are ever used to denote 
the whole of the person, and the bail so given 
is therefore invalid. 

If a person say, “lam responsible [Zamin] • 
for such a person,” it is a valid bail; be- 
cause this is an express declaration of the 
intention of bail. It is also a valid bail, if 
a person say, “ This is upon me," or, “ This 
is towards me," because both these ex- 

f ressions indicate an obligatory engagement, 
n the same manner, also, bail is contracted 
by the words Zeyim and Kabeel, for both of 
these signify bail, and hence it is that bail- 
bonds and other instruments of obligation 
are termed Kabala. If, on the contrary, a 
person say, ” I apji responsible for the no- 
toriety of a certain person," bail is not con- 
tracted, since the responsibility, in such case, 
relates merely to the notoriety and not to the 
claim. IIe*ce, if a person should say, in the 
Persian language, “ His acquaintance is upon 
me,” ho does not thereby become bail. — If, 
however, he should say, “ He is my ac- 
quaintance," lawyers are of opinion*that he 
becomes bail because of ancient custom. 

The surety must deliver up the person for 
whom he is bail at the stipulated period ; and 
w failure ofthlsy is liable to imprisonment.’— 

1 F, in a contract of bail, it be stipulated that 
“ the surety shall, at a fixed period, deliver 
ov(T the ])rincipal or person bailed to the 
claimant," it is in that case necessary that 
he be delivered to the claimant, if it oe re- 
quired, either at the lixed period, or at any 
time afterwards, in order that the surety 
may acquit himself of the engagement into 
which he has entered. If, therefore, he 
deliver the person bailed on the demand of 
the claimant, he then becomes released fw5m 
his engagement; but if he refuse to deliver 
him, the magistrate must in that case im- 
prison him for failure in the performance of 
Ins engagement. He is not^nowever, to be 
imprisoned on the first summons, as he may 
not then know for what reason the Kazee ' 
summoned Mm. 

If the principal disappear^ the surety must 
he induUjed with time to search for him ; and 
the eoniraet is fulfilled by delivering up the 
principal at any place which admits oj liti~ 
gation. — If, in a case of bail for the person, 
the principal should disappear, it is in that 
case incumbent on the K.azee to aflhrd the 
surety a sufficient period to go and come in 
search of him ; and afterwards to imprison 
him, in case of his not producing the prin- 
cipal, because he is then proved to nave 
failed in Ms engagement.— If, however, he 
produce the principal, and deliver him to the 
claimant, in such a place as may enable him 
to litigate his suit with him, the surety is 
then rSeased from his engagement of bail, 
because of Ms performance of the obligation 
he had contracted ; and the end of the con- 
traoi is likewise answered, as it only requires 
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thal; he deliver him onoe. If he shotild have 
agreed to deliver him “ in the assembly of 
the Kazee,” and afterwards deliver him in the 
market-plaoe, still he is released from his 
engagement, because the object of the bail is 
answered. (Many have observed that in the 
present age the surety would not in such 
case be released from his obligation ; because, 
as the probability in this age is that the 

eople would aid the defendant in preventing 

is appearance in the assembly of the Kazee, 
and that they would not assist the claimant 
in enforcing it, such a clause is therefore 
benetioial.)— If, however, the surety deliver 
over the principal in a desert, he is not 
released from his engagement, because the 
claimant could not in such place litigate his 
suit with him, and the object of bail remains 
therefore unaccomplished. In the same 
manner, he is not released^from his obligation 
in case he deliver him up in a village where 
there is no Kazee ; because, where there is 
no Kazee, the claimant can obtain no decree. 
If ho should deliver him up in another city 
than that in which he had enhu'ed into the 
contract of bail, ho is then (according to 
Haneefa) exempted from any further obliga- 
tion. — The two disciples are of a different 
opinion, because it may oftem hapinm that 
the witnesses are in the city in wfiieh the 
contract was formed. — If, moreover^ he 
deliver' over the principal in the prison, 
where he has been previously confined by 
another for a different cause, he is not 
released from his engagement, because the 
claimant has no power, in such situation, to 
litigate his suit with him. 

The death of the prinviaal releases the 
8ureti/.—lF, in a case of bail for the person, 
the principal should die, the surety is then 
released from his engagement ; first, because 
of the impracticability of producing the 
peteon ; and, secondly, because, in the same 
manner as the ap})earance of the principal is 
by such event defeated, so also is the enforce- 
ment of it on the part of the surety. 

A 7 id the dea^i of the surety annuls the 
contract. — The same rule also holds in case 
of the death of the surety ; because it then 
becomes impracticable for him to deliver up 
his principal; and, also, because his property 
is not of an analogous nature, so as to admit 
a discharge of the obligation by means of it. 
It is otherwise in the case of bail for pro- 
perty, for if the surety for property die, the 
obligation of bail does not then cease, since 
it is necessary to discharge it by means of 
his property, to whatever amount he may 
have rendered himself liable. 

If the claimant die, the heirs or executors 
may demand the fulfilnunt.—lY the claimant 
should die. his executor (if there be any), or 
otherwise nis heirs, are entitled to claim the 
fulfilment from the surety; because heirs 
and executors represent the dead. 

The surety is released hy delivering up his 
suretee.—lF, in a case of bail for the person, 
the surety should not stipulate his release 
from the bail on the delivery of the pemon, 


he ie nevertheless i^leased on snob delivery, 
because this being the intention of the con- 
tract, it is consequently established indepen- 
dent of an express de^aration. It is to be 
observed, likewise, that the surety becomes 
exempt from his obligation on the delivery 
of the person, without the acceptance of the 
claimant being required as a condition, in 
tho same manner as in the payment of a 
debt. 

Or, by delivering himself 'The effect 
is also the same, in case the principal should 
of himself present his person, as if he should 
say, “ I have presented myself on account 
of the bail of a particular person who has 
become surety for me.** This is approved, 
because the surety being entitled to contend 
with him, in order that he may deliver him- 
self up, it is therefore permitted to him to 
deliver himself up voluntarily to prevent 
contention. 

Or, by his being delivered up by a mes^ 
senger. — It is also lawful for tho agent or 
messenger of tlio suroty to doliver the per- 
son, us theso are tho representatives of the 
surety 111 mself. 

The payment (f the claim may he suspended 
upon the no H'" production of the principal^ 
— Ik a norsou biuiome hail for the appearance 
of another, ou this condition, that, if ho do 
not deliver him within a particular period, 
ho shall then he responsiolo for the claim 
upon liim .(n thousand dirms, for instance), 
and ho afterwards fail of producing him 
within tho fixed period, ho is then bound to 
make good the claim upon the surotco ; be- 
cause, in this case a bail for property is sus- 
pended on tho condition, namely, the failure 
HI producing tho person within a fixed period ; 
and such suspension is valid, because of tho 
custom of mankind. 

But .still the hail for the person remains 
in force, — IIknck, when tho condition is not 
fulfilled, tho surety becomes responsible for 
tho cl^im ; and he is not, ncvortheless, re- 
leased from the bail for the person ; because 
bail for the person and hail for tho property 
are not incompatible. — 8hafei maintains that 
the bail in tliis instance is not valid ; because 
hail for property induces a responsibility for 
roperty in the same manner as sale ; and 
once it is unlawful to suspend it on a 
matter of doubt and uncertainty ; in the 
same manner as in the ease of sale. — The 
reaHoning of our doctors is that hail for pro- 
perty is ultimately like sale, inasmuch as it 
entitles the surety to repayment from the 
principal of what he advanced to tho claimant 
on his account,— and that in the beginning 
it re8embh\s a gift, being an acquiescence 
in responsibility without any exchange. — In 
due observance, therefore, of both these cir- 
cumstances, it is declared that the suspension 
of it, on an uncertain condition (such as the 
blowing of the wind, the falling of the rain, 
and the like), is invalid ; but that it is vali4 
if suspended on a certain condition, such as 
in the case in question. 

If the time be fixed^ and the suretee die in 
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mfiii relation to liimself ; for he has power 
over hia own person. 

Bail may be contracted with or without the 
consent of the principal. — It is lawful to 
1)600016 bail either with or without the desire 
of the principal ; because the tradition with 
respect to it is absolute, and does not restnct 
it to the desire of the principal. Bail, more- 
over, beini? an obli^^atory engagement, is a 
deed relative to the surety himself, in which 
there is an advantage to the claimant and no 
detriment to the principal : for il he should 
have become bail without the desire of the 
rinoipal, then he has no right to apply to 
ira for what he mav pay on his account ; or 
if, on the other hand, the bail was contracted 
by his desire, then the principal has ex- 
pressed his acqui(‘Bcence in bis claim of re- 
payment from him, to which he is entitled 
hecause of his having made the payment in 
virtue of authority from him, — whereas ho 
has no right to repayment in case of haying 
become bail without the desire of the princi- 
al, as the payment so made was a gratuitous 
eed. 

Circumstances under which n surety has 
or has not a right to demand compensation 
from his principal.— \i is to be observed 
that the surety has a right to a rcpayracut, 
from the principal, of the sum which he 
mav have advanccMi on his account in virtue 
of ihe responsibility he contracted by his 
desire. — As for instance, if the debt bo one 
thousand good dirms, and he pay the claim- 
ant one thousand good dirms, h(‘ is tluai 
entitled to the repayment of one thousand 
good dirms.— But if he should make a pay- 
ment of a nature diftereiit from his (‘iigago- 
raent, — as if, haying become bail for one 
thousand good dirms, he should ])ay the 
claimant one thousand bad, or vice versa,-- 
he is in that case entitled to receive from tlie 
principal the full amount for which, by his 
desire, ho had become responsible ; because 
the surety, from the ])ayment of tiie debt, 
becomes proprietor of it, and stands there- 
fore in the place of the ert'ditor ; — in the 
same manner as if he had become proprietor 
of it by virtue of a gift, or of inheritance 
(that is, us if the claimant had bestowed 
on him a gift of the debt due to him by the 
principal, ami permitted him to take posses- 
sion of it, — or, as if tlie surety had suc- 
ceeded to the debt in right of heritage;— 
or, in the same manner as where the person 
to whom a debt has been transferred acquires 
a property m the debt by either of these 
modes). — It is otherwise in the case of a per- 
son instructed to pay a debt ; for if a person 
be desired by another to pay a debt on his 
account, and pay it accordingly, he is in that 
case entitled to receive from the otlier the 
exact sum he has paid on his account, 
although the debt relate to bad dirms, and 
he pay it in good ; because a person so iu- 
^ Btructod, having incurred no -responsibility, 
has therefore no right to become proprietor 
of the debt in virtue of his having paid it. 
— It is otherwise, also, if a person, having^ 


bwme bail for a debt of one thousand 
dirms, should compound with the claimant 
for the payment of five hundred dirms for 
in this case he is entitled to receive only five 
hundred dirms from the debtor, because 
composition is similar to annulment of part 
of the debt, and the case is therefore the 
same as if the claimant had remitted part ofo 
the debt to the surety ; and arfj in ease of 
remission of the debt by the claimant, the 
surety has no right to receive anything from 
the debtor, — it follows that, in the case of 
composition also, he has no right to receive 
more than he has actually paid. 

He cannot claim reimbursement until he 
has actually discharged the claim upon the 
principal. — A surety has no right to advance 
any claim on the principal until he make 
aymont on his account, because he does not 
ecome proprietor. of the debt until he pays’ 
it. It is otherwise with respect to an agent 
for purchase ; as he is entitled to receive 
from his constituent the price of the mer- 
chandise j-b’evious to the payment of it on 
his part. The reason of this is that there 
virtually subsists a contract of exchange 
between the constituent and his agent ; 
hecause the right of property is first estab- 
lish (;d in the agent, and afterwards shifts to 
the constituent; — and hence they stand to 
each other in the relation of buyer and 
seller whence it is permitted to the agent 
to detain the merchandize from his consti- 
tuent until he receive the price from him. 

Jiul he may jtrocecd ns the claimant pro- 
reeds. — If tlie clairmmt importune the surety 
iu pursuit of his claim, then the surety may 
in the same manner importune the principal 
or suretec. If, also, the surety be imprisoned 
by the claimant, he is in the same manner 
entitled to imprison the principal. 

He is released by a discharge to the prinei- 
pal ; bat the principal is not released an 
exemption to him. — If the claimant remit 
the debt to the suretce, or receive payment of 
it from him, the surety is in that case re- 
leased from his engagement, because the 
debt, in reality, is due by the suretee but 
if he exempt the surety, the suretee (or 
principal) does not thereby become exempted 
from his debt ; because the surety is merely 
a dependant ; and, also, because he is liable 
only to a claim, whereas the debt exists in 
the principal independent of such claim. 

And the same of a suspension of the 
claim. — If the claimant allow the nrincijial 
a respite from his claim, or suspend nis claim 
upon him to a more distant period, such 
respite or suspension of claim operates also 
in favour of the surety but if he grant a 
respite of his claim to the surety, it does not 
operate in favour of the principal ; — because 
respite or suspension, as being a temporary 
remission, is therefore analogous-to an abso- 
lute remission.— It is otherwise where, the 
debl^v being immediately due, the creditor 
accepts bail for the payment at the period of 
a month afterwards ; for this suspension of 
Ms claim for a month operates also in favour 
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of the principal, because here the 'period of 
suspension upon is a circumstance 

annexed to the debt, which, at the time of 
contracting the bail, was immediately due, 

A surett/* compounding the debt of the 
principal with, the claimant^ discharges both 
from any further demands. — If a surety, in 
a debt of one thousand dirms, compound 
with the treditor for a payment of live hun- 
dred dirms, in that case both the principal 
and the surety become exempted from their 
respective obligations for the remaining live 
hundred dirms ; —because the surety having 
referred the composition to the thousand 
dirms due by the principal, the principal 
becomes thereby released from his obligation 
by the payment of live hundred dirms ; for 
composition is a caiiccdling of part of tlu‘ 
debt;— and the release of the debtor from 
his obligation occasions the release of tlie 
surety. * 

And has a claim upon the surety for what 
he pays in composition. — He is also in tlvis 
case entitled to live hundred di#ms from the 
surety, provided he entered into tht‘ bail 
with his consent. — It wer(‘ otherwise' if th(‘ 
surety should compound the debt for some 
thing of a difti'rent spc'cies (as if, instead of 
the dirms, he should agree to ])ay a ])artieular 
number of deeiiars, or any article of mer- 
chandise) ; for in such case he is entitled to 
a full payment of the debt, since such com* 
position is in the nature of a cimtract of 
exchange, and the surety becomes pro]U’ietor 
of the debt in virtue of his having given a 
consideration for it. 

A surety compounding for an exemption 
on his OW71 behalf does not discharge the 
principal. — If the surety compound with the 
creditor for an exemption from the obligation 
contracted by him in virtue of the bail, the 
principal is not thereby exempted, because 
thg said composition is merely an cxi'niption 
granted to the surety from a claim upon him. 
— Thus, for instance, if the sun'ty for one 
thousand dirms compound with the creditor 
for one hundred dirms, — in other words, if 
the creditor afn*ee that, on condition of his 

E aying one hundred dirms, he will exempt 
im from the rest of his obligation, — in that 
case he becomes exempted from responsi- 
bility ; and, provided he had become bail 
by desire of the principal, he is entitled 
to receive one hundred dirms from him, 
whilst the creditor retains his claim on the 
principal for the remaining nine hundred 
dirms. 

Cases in which the surety's right against 
the principal depends upon the terms of his 
exemption or discharge — If a claimant say 
to the surety j who had become bail by desire 
of the principal, “ You arc enlarged from 
the claim towards me,” in that case the 
surety is entitled to receive the amount in 
question from the principal ; because, accord- 
ing to the rules of grammar, this sentence, 
in which the preposition I'rom with respect 
to the object, and that of towards with re- 
spect to the claimant of such object, •are 


used, means that the claim has been dis* 
chared. — Hence the claimant, in this case, 
is h^d to hare made an acknowledgment of 
the discharge of claim ; and for lliis 
reason the surety is entitled to receive the 

^ “ * principal.— But if he 

should merely say, “ I have enlarged you,” 
the surety is not entitled to anything from 
the principal ; because his enlargement, 
being here expressed without any mention 
made of its operation towards another, is 
considered as an annulment, and not as a 
declaration of discharge.— If he should only 
say, “ you are enlarged,” without adding, 
“towards me,” in tliat case there is a dis- 
agreement amongst our doctors.— Mohammed 
alleges that it is similar to the second 
instanco— “ I have enlarged you.” Aboo 
Voosaf, on tho other hand, is of opinion that 
it is similar to tho lirst iustanoo,— *‘^Yoii are 
enlarged from the claim towards me.'^ Some, 
again, have said that, in all those oases, if 
the claimant be present, it is requisite to 
demand an explanation from liiin, since he 
has lift'd a dubious expression. 

An enlargement from hail cannot he 8U8^ 
pended upon a condition.— "I'uli suspension of 
( nlargenieiit from bail on a condition is not 
lawful ; because an enlargement of this kind, 
as well ns that of other descriptions, involves 
an endowment with right ot property, and 
the 8UH]>onHion of an (mdowment with right 
of lu-opertv is not lawful.*— There is a tradi- 
tion that sueli suspension is lawful ; because, 
in fact, a surety is responsible for a claim, 
and not Ibr a d(*bt,— wlience such enlarge- 
ment is, like divorce, a mere annulment, t 
and therefore cannot be undone by the rejec- 
tion of tlie surety ij-and the enlargement 

*An endowment with a riLdit of property 
(such as a gift, ior instance) must operate 
immediately, otherwise it is not valid. 

t This do(;trine is founded on the meta- 
physigal distinction which thci Mussulmans 
draw betwixt a debt and a claim. Thus 
wlierc a person remits to another a debt con- 
tracted by borrowing, iiurchase, or the like, 
lie, as it were, conveys or makes over so 
much property to that other : — but where he 
remits an obligatory claim upon another to 
answer the debt of a third person, he then 
merely annuls a right of his own ; for as that 
other had not in reality received any pro- 
perty from him, he cannot by such remis- 
sion he said to have made over so much 
property to him. 

X A gift, or any deed vesting property in 
another, cannot operate without the consent 
of that other. On this principle a ^ft is not 
held to take place until the seisin of the 
donee, as, until then, it is in his power to 
remier it void by a rejection. But it is not 
in the power of the surety to prevent the 
operation of the exemption in his favour by 
the rejection of it, as it is held to be aa 
annulment of a right on the part of the 
clai\pant, and not a deed conveying property 
to him. ^ 

• 21 • 
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irom bail being a mere annulment, it foUows 
tlut the anapension of it upon a condition w 
lawful, in tne same manner as the suspension 
of divorce or emancipation : in opposition w 
the eidargement of the principal ; as that is 
an endowment with rignt of property, and 
may therefore be rejected by him. . 

Jnat/, in cases of punishment or retaliation^ 
is valid only for the person. - Bail is not 
valid with respect to any right of which the 
fuliilment is impracticable by means of bail, 
as in oases of punishment or retaliation,— 
because proxies are not admitted in case of 
corporal punishment. But bail for the pe^ 
sons of criminals under the sentence of such 
punishments is lawful. 

Bail mau he given for the pricc^ hut not for 
the goods, m a ‘sa/c.— A PERSON may lawfully 
become bail, on the part of a purchaser, on 
the payment of the price, because price is a 
debt : but it is not lawful to become bail, on 
the part of the seller, for the merchandise ; 
for that is substance, of which the compensa- 
tion, in case of destruction, is insured, by 
means of something of a diflPerent, kina, 
namely, the price ; and although bail for in- 
sured substance be lawful in the opinion of 
all our doctors, still it is reg^uired that the sub- 
stance be insured for a similar in kind, such as 
the subject of an invalid sale, an article seized 
in virtue of an intention to purchase, or an 
article usurped ; but not for any substance 
which is insured for something of a different 
kind, such as the subject of a valid sale, or a 
pawn ; nor for any substance held in the 
nature of trust, such as a d('posit, a subject 
of rent, a loan, Mozaribat stock, or partner- 
ship stock.-— If, after the purchaser, in a case 
of sale, had paid the price, a person become 
bail for the delivery of the goods to him, — or 
if, in a case of pawnage, a person become bail 
for the pawnee’s restitution of the pledge, 
— or, in a case of hire, for the renter’s restor- 
ing the article hired,~in all these cases the 
bail is valid, because of the surety having 
engaged for the performance of what was due 
and incumbent. 

Bail for the performance of irorh hu a 
specific animal is not valid. — If a person hire 
a quadruped for the carriage of a burthen, 
and another be bail for the animal carrying 
the said burthen, it is not valid, because of 
the animal being the property of another. — 
This, however, proceeds on a supposition of 
the hire having related to a specihc animal ; 
for, if the animal be not specific, the bail is 
valid, as in that case it is in the power of the 
surety to supply an animal of his own for the 
carriage of tne burthen. In the same manner, 
in case of a person hiring a slave for service, 
bail given for his performance of the service 
is invalid, as the slave is not the property 
of the surety, and he has consequently no 
power of enforcing what he has imder- 
taken. 

• A contract of hail must be formed with the 
consent of the claimant — A contract of bail is 
not valid unless it he formed with the consent 
of the daiment. — This is according to Haneefa 


and Mohammed.— Aboo Yoosaf alleges that 
a contract of bail is valid, if, having been 
formed without the knowledge of the claim- 
ant, it receive his assent on its being notified 
to him : and (according to several copies of 
the Mabsoot) his assent is not a condition.—* 
This disagreement relates equally to bail for 
the person^ and bail for property. — The 
reasoning ol Aboo Yoosaf, in support of his 
opinion, is, that as bail signifies an obliga- 
tory engagement, it is therefore binding on 
the person who undertakes it ; and hence it 
would appear that it does not depend on the 
assent of the claimant; but the reason for 
suspending it upon his concurrence is the 
same as occurs under the head of marriage, 
treating of Fazoolee marriages ; “ The decla- 
ration of the surety that he has become bail 
for a particular thing, on the part of a parti- 
cular person, renders the contract complete ; 
but as it is a deed affecting the claimant 
(inasmuch as it invests him with a right to a 
claim), it is therefore suspended upon his 
assent.”— Tkc reasoning of the other two 
doctors is that hail creates a right ; in other 
words, the surety constitutes the claimant 
proprietor of a claim upon him, which he 
accordingly demands from him after the 
completion of the contract.— Hence it follows 
that two points are necessary to the comple- 
tion of the contract, namely, the speech of 
the surety (which is equivalent to a declara- 
tion with respect to the claimant), and the 
speech of the claimant (which is equivalent 
to acceptance).— Now in the case in question 
there exists only one of these two requisites ; 
the contract, therefore, is not suspended be- 
yond the mooting ; and consequently a con- 
tract of bail is not valid but through the con- 
sent of the claimant at the meeting. 

Bxcept where the debtor is dymg. — Except- 
IN(} only in one instance, — namely, where a 
sick* person says to his heir, “be you kail 
for whatever debts I may owe,” and the heir 
beeomes bail accordingly in the absence of 
the creditors ; for in this case the bail is 
eli'ectual, notwithstanding the absence of the 
creditors, upon a favourable construction, — 
for two reasons : First, the bail so contracted 
is, in effect, a will, and is therefore valid 
without the intervention of the claimant 
(and hence lawyers have remarked that this 
species of bail is not lawful unless when the 
sick person is in possession of property ; be- 
cause a wdU would not otherwise be lawful) ; 
Secondly, the sick person is the representa- 
tive of his creditors, because he stands in 
need of being so, in order that he may divest 
himself of his obligations ; and also, because 
this is attended with an advantage to the 
creditors.— The case is therefore the same as 
if creditors had themselves been present. 

Objection.— If the sick person represent 
his creditors, it follows that his acquiescence 
is a necessary condition, in the same manner 
c__ 

*Arab. Mareez. — Always meaning a per- 
Boif sick of a mortal illness. 



Book XVIII.-Chap. I.] BAIL. S25 


as that of the creditors, had they been pre- 
sent; and that the expression of “Be you 
bail on my ^art for whatever I owe,’’ is not 
oonclusive of the contract ; whereas this ren- 
ders it conclusive. 

Reply. — The bail founded on this speech 
of the sick person is valid, and his acquies- 
cence is Mot required as a condition ; because 
the meaning to be deduced from the speech 

is, evidently, a desire on the part of the sick 
man that the bail be concluded, and not 
merely a consultation respecting it ; and his 
speech therefore resembles an order for the 
oonclusion of a marriage, as already explained 
under the head of marriage.— (It is to be ob- 
served that if the speech of the sick person 
be addressed to a stranger, there is in that 
Base a disagreement with respect W the 
validity of the bail.) 

Case of hail gratuitoJish/ entered fnto on 
behalf of an insolvent defunct. — If a debtor 
die without leaving any property, and another 
become bail to his creditors, steh bail is not 
valid, according to Haneefa. — The two dis- 
ciples allege that it is valid ; because it is 
undertaken on account of a debt, established 
as the right of the creditors, and which is 
still extant, since no person lias discharged 

it, whence it still exists, so far as relates to 
the laws of futurity ; that is to say, the 
debtor, if it be not discharged, becomes a 
criminal before God Almighty,— As, also, if 
the surety were actually to discharge the 
debt, such discharge would be valid, being a 
gratuitous act of justice, in the same manner 
bail for it is consequently valid. — The argu- 
ment of Ilaneefa in support of his opinion is, 
that the bail is in this case given for a debt 
which is annulled with relation to the laws of 
this world ; and the validity of bail being 
founded on the laws of this world, it cannot be 
legally given for what no longer legally exists. 

A debtor paying his surety the sum for 
which bail has been given, before the surety 
has satisfied the creditor, cannot reclaim it . — 
If a person, Iw desire of another, should 
become his bairlbr one thousand dirms which 
he owes, and the debtor give the surety one 
thousand dirms by way of payment, prior to 
his [the surety’s] having paid the creditor, 
he [the debtor] is not in that case permitted 
to take from the surety the money he has 
advanced to him, for two reasons. Fiiiht, 
the right of the possessor (namely, the surety) 
is connected with the one thousand dirms on 
the probability of his having occasion to pay 
them to the creditor, and therefore whilst 
such probability exists the principal surety 
has no right to take tht ra from him ; similar 
to a case where a person hastily (that is, 
before the stated time) pays Zakat to the 
collector, in which case he would not be 
entitled to take it back from him. Secondly, , 
the surety becomes proprietor of the said sum I 
in virtue of the seisin, on a principle which | 
shall be presently explained.— It is other- 1 
wise where the debtor gives the sum to the I 
surety by way of commission (as if he were 
to say to him, “ Take this sum and deliver it 


to the debtor “) ; because the surety does not 
become proprietor in virtue of such a seisin : 
on the contrary, he is in such case merely a 
trustee.— It is to be observed that where the 
surety thus receives the thousand dirms, and 
becomes proprietor in virtue of such receipt, 
he is not required to devote in charity what- 
ever profit he may acquire from it ; * because 
in this instance the property vests in him 
immediately on the receipt. Where he re- 
ceives it after having himself paid the debt, 
the reason of the property then vesting in him 
is evident ; and where ne receives it before 
he has paid the debt, he becomes proprietor 
immediately on the receipt. — The reason of 
this is, that the surety has a claim on the 
debtor for an article similar to that for which 
the creditor has a claim upon him : but the 
claim of the surety upon tne debtor is sus- 
pended until he pay the debt to the creditor. 
— The claim of the surety, therefore, is in 
the nature of a debt to become due hereafter 
(whence it is that if the surety should, pre- 
vious to his having discharged the debt to 
the cVnlitor, exempt the debtor from the 
claim lie had upon him, such exemption would 
be valid).— Now as an article similar to that 
for which the surety is responsible to the 
creditor is due to him by the debtor, it 
follows that on his receiving payment from 
the debtor he becomes proprietor in virtue of 
such reci'ipt.— The degree of baseness, more- 
over, whicdi obtains in such a transaction (^as 
shall bo hereafter set forth), does not talce 
effect, when) a right of property exists, with 
ri'spect to indetinite things ; ^ as has been 
already explained in treating of invalid sales. 

Case of a delivery of substance by the prin-^ 
cipal, to guard his surety against loss , — Ip 
bail be given for a Koor of wheat, and the 
principal deliver a Koor of wheat to the 
surety, and he sell and acquire profit by the 
same, in that case the profit so acquired is, in 
the eye of the law, the right of the surety, 
on tao principle already explained, of the 
property having vested in him in virtue of 
the receipt. — The author of this work ob- 
serves, that in his opinion it is most laudable 
that the surety give the said profit to the 
debtor, altlnjugh, in the eye of the law, 
this be not incumbent upon him : and such 
(according to one passage in the J araa 
Sagheer) is the opinion of Ilaneefa upon this 
point.— The two disciples maintain that as 
such profit is the right of the surety, he 
ought not therefore to give it to the debtor:— 
ana this also is related as an opinion of 
Ilaneefa, as well as another, namely, that 
the surety ought to bestow it in charity.— 
The argument of the two disciples is that the 
profit, as having resulted from the property 
of ^he surety, becomes of consequence his 
rignt.— Haneefa, on the other hand, argues 
that, notwithstanding the existence of the 


JThat is to* say, whatever profi.t may arise 
from it between the period of his receiving 
it, and that of gratifying the clilmant. 
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iber« is still a degree of baaeneBB m 
it, Saoaose it was in the power of the debtor 
to retake the Koor of wheat from the surety, 
and deliver it himself to the creditor; or, 
because, in delivering it to the surety, it is 
probable that he did it witli a view that he 
should deliver it to the creditor. — Now the 
badness here operates in conscauencc of the 
thing to which it relates being delinite ; and 
the mode of purging such baseness is (ac- 
cording to one tradition) by devoting the 
profit in charity, or (according to another) 
by giving it to the debtor, as the baseness is 
occasioned by his right, and not by the right 
of the LAW.— This latter is the most authentic 
doctrine ; but it prescribes only a laudable, 
and not an incumoent duty ; for the right of 
the surety is clear. 

Case of hail discharged hy an ay nit sale . — 
If a person become bail, by desire of the 
principal, for a debt of one thousand dirras, 
and the principal afterwards desire him first 
to purchase on his account silks to the value 
of one thousand fiyc hundred dir ms, jn the 
manner of an aynit, and then to resell the 
same, and discharge the debt by means of 
the price, and the surety act accordingly, the 
purchase so made is eonsidiired as on his own 
account, not on acciount of the priueiptd, and 
be must, of couHe(|uenee, sustain the loss 
arifdng rom the aynit sale.— An aynit sale 
is where a merchant, for instance, luuing 
been solicited by a person lor a loan ol' 
money, refuses the same, but offers to sidl 
goods to the other on (’redit ut an advanced 
price; as if ho should charge fifteen dirius 
lot what is worth only ten, and tlu‘ other 
person agree to the same. Tliis is termed an 
aynit or substantial sale, because it is a r( - 
cession from a loan to a speeitie snbstaiiee 
jin other words, the m(Tchant de<‘lines grant- 
ing the loan recmiri'd of him by tin* borrowt'r, 
but agrees, in lieu tlu^reof, to sell him tlx* 
cloth, which is a speeifii* substance) it 
id abominable, as laing a recession from a 
loon of money, which is a lumlable action, 
on a principle of avarice, which is a sordid 
quality.' -With respi et to the nature of the 
case in question, our doehu-s have disagreed. 
—Some have asserted, that the direct ion 

g iven by the principal to the surety infers 
is [the prineipars] being resiioiisible for any 
loss that may l>e sustained by tlie purchaser 
in consequence of the aynit sale ; and that 
his direction in this particular is not a eom- 
misdon of agency ; for this reason, tlnit the 
order of the principal (“ ptirchuse silks on 
my account”) implies this assumption of 
responsibility hup a responsibility of this 
nature is invalid, since re8jx>nsibility cannot 
bold except in an article in which the 
person who is responsible has some interest ; 
and no person has any inten'st in the loss on 
tlie present occasion. Others again say, that 
^h e q irection in question amounts to a eom- 
mission of agency : but that it is an invalid 
OOmmiBsion, as the silks to which it rektes 
wre not defiiute, neither is the price of tLem 
definite from on ignorance of now much it | 


may exceed the amount of the debt. — ^Tbe 
purchase of the silks is, in fact, considered 
as having been made on account of the surety*, 
and the loss resulting from it falls entirely 
upon him (not upon the principal), since it 
was contracted by him. 

Evidence cannot he heard in support of any 
claim agamst a surety which doe^not come 
within the description in the contract of hail. 
— If a person become bail on the part of 
another, for whatever may be proved to be 
due by him, or for whatever the Kazee may 
decree against him, and the debtor afterwards 
disappear, and a claimant ofier to prove, by 
evidence, t^t the sum due to him is one 
thousand dirms, such evidence is not to be 
admitted ; because here the bail is limited 
to whatever the Kazee may decree, as it is 
evident from the expression “ Whatever the 
Kazee may decree,’^ and likewise from that 
of ” Whatever may be proved to be due by 
him,” since nothing can be proved but by the 
decree of that Kazee, and the claim in ques- 
tion has not this limitation : — it is therefore 
invalid, and accordingly the evidence in sup- 
port of it cannot be heard. 

A decree passed af/ainst a surety in the ah- 
seuce of the principal cannot affect the latter 
unless the had were entered into hy his desire, 
— Ik a person prefer a claim before the Kazee 
to this efi('(*t, “ That an absente^e owes him a 
thousand dirms, and that a purticular person 
pre.sont is, by desire of the debtor, bail for 
the same,” and establish his assertion by 
testimony, in that ease the Kazee must pass 
a deer<‘e against both the debtor and the 
surety.— If, however, the bail have been 
giv(‘ii without the desire of the de btor, the 
Ka/ee must in that case* decree the debt solely 
ag'uinst the surety ; and in this instance the 
e\ ideiiee adduced by the (daimant is admitted 
as sullieieiit, because the bail is absolute, 
not qualilied, as in the preceding case. — It is 
to be obsorvfd that the difi'ereut decrees 
wliieh the Kazee gives in the case of bail 
with, and without, the desire of the debtor 
(that is, the decree against Loth, in the one 
ease, and agjiinst the surety only in the 
other), is founded on the diftbreiice which 
obtains in the nature of thpe two modes of 
bail;— for bail by desire of the debtor is a 
gratuitous deed in the origin, and a contract 
of exchange in the end ; but bail without 
the desire of the debtor is a gratuitous deed 
both in its origin and its consequences. — Now 
whore the claim relates to one only, the 
decree cannot be extended to the other. But 
if a decree should be passed relative to a 
surety by desire, it must necessarily include 
the principal, since the desire he expressed 
is a virtual acknowledgment of the existence 
of the debt. — It is otherwise with respect to 
a voluntary surety ; for as the existence of 
the debt in that case is proved by his belief 
of it, in having undertaken the bail with 
regard to it, and not by any virtual acknow- 
ledgment of the debtor, the decree is there- 
for© solely referred to him. — In the former 
C4ise (namely, that of bail by desire), the 
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surety is authorized to receive from the seller 
what he have been obliged to pay on his 
a{}eount. — Ziffer maintains that he is not 
entitled to such compensation ; because, 
having himself refused to pay, and having 
b^n compelled to it, he is of consequence in 
his own opinion oppressed ; and it is not 
permittedjto such as are oppressed to oppress 
others. — Our doctors, on the other hand, 
argue that whenever a refusal is undone by 
law, the opinion founded upon it becomes of 
consequence null. 

Case of KafeeUhe Udirk, — If a person 
sell a house, and another become Kafeel-be’l- 
dirk, or security against accident,* on his 
behalf, the security so given is a direct 
declaration of the house being the pro])erty 
of the seller. — If, therefore, the surety should 
afterwards prefer a claim of rigid- to the 
house, such claim is •inadniissihle.—The 
reason of this is, that if the security be a 
condition of the sale (as if the puiThaser 
shouM have said, “1 will buy tlm said house, 
provided a particular person wiTl hi* security 
against any future claim to it”), in that ease 
the completion of the sale n'sts uium the 
agreement of the surety; and afterwards, 
when he prefers a cl aim of right to the house, 
he endeavours to di'stroy that which lu* liad 
himself rendered complete: — if, on the otluT 
hand, the security should not be a condition 
of the sale, the surety, in that case, by 
agreeing to the bail, did, as it wi rt*, incite 
the buyer to the bargain (since his desire of 
urchuse was founded on the procurement of 
ail). — The bail so given, therefore, is ecjuiva- 
lent to a declaration of the right of property 
of the seller. 

An attestation to a contract of sate is yiot 
equivalent to KafccUhehdirh.- \\<\ in the 
sale of a house, a jicrson should attest the 
b^l of sale, and put his seal to it, without 
gluing an^^ security, such testimonv and af- 
fixture ot seal is not an acknowledgment of 
the seller’s rigM of property, and hence the 
witness may, if he i)lease, afterwards claim 
the house, be«nuse attestation is neither a 
condition ol sale, nor a declaration of the 
property of the seller, as it sometimes hap- 
l^ns that men sell their own property, and 
sometimes that of others. — IJesides, tlie wit- 
ness may have made this attestation merely 
as a memorandum of the transaction ; a sup- 
position which the case of bail c(»uld not ! 
admit of. — Lawyers have remarked that if it 
be expressed, in the bill of sale, that ”.a 
certain person had sold such a house, which 
is his proi>erty, by a com])lete and valid sale,” 
and the person attest the writing to this 


* Dirk signifies, properly, any possible 

contingency. Kafeel-be’l-dirk, therefore, 
means bail for what may happen. — In the 
present instance it alludes to the possibility 
of a claim being afterw ards set up to the 
house by some other person, which, if sub- . 
^ would annul the sale. * ! 


effect, ** Witness thereto,” this is an acknow- 
ledgment and declaration of the seller’s 
right of property.— If, on the other hand, he 
attest it thus, “Witness to the agreement of 
the buyer and seller,” this is not a deolaration 
of the seller’s right of property. 


Section, 

Of ZaminSf or Guarantees, 

The guarantee of agents to their employers 
is null. — If an agent sell the cloths ot his 
constituent, and hold himself responsible for 
the payment of the price to his constituent, — 
or, if a Mozarib sell the goods of his em- 
ployer and hold himself responsible for the 
payment of the nrice,— tho responsibility in 
citiuT case is null : Fihst, because surety or 
bail is an engagement compelling the unaer- 
faker to answer a cbiirn ; and as. in these 
cases, the agent and Mozarib are themselves 
the Claimants for the price of the goods, it 
follow's that if they were responsible for the 
same, 4he y would bo security on their own 
behalf, which is absurd ; —and, Skcondly, 
because the goods remain in their hands in 
the nature of a trust; and trustees are not 
ludd by the law to be liable to responsi- 
bility.— If, therefore, they were held respon- 
sible, it would be contrary to the precepts of 
th<‘ LAW'.- -Hence the taking of security from 
them is null, in the same manner as a con- 
dition of responsibility is null with respect 
to a trust(*e or a borrower. 

The (jnarantcc of partners^ in a purchase 
and sale to each other, is nulL—lF two 
sharers in a slave sell him by ono contract, 
and each of tlu ni be security to the other, 
on behalf of the buyer, for his payment of 
the proportion of the price duo to that other, 
such security is null; because if the security 
wore valid under a gi neral copartnership in 
the yirice, it neeessurily follows that each is 
ill piwt security on beliulf of himselfj since 
every member of tlie slave is indetmitoly 
shared Is tween tliem or if, on the other 
hand, the security of each were valid with 
respect to the other’s share in particular, 
this induces a division of a debt before the 
receipt of it, which is unlawful.— It is other- 
wise where two partners in a slave sell their 
shares by difierent contracts ,* as their secu- 
rity to cu(;h otlier, for the prices respec- 
tively due, is valid, since there is no part- 
nership in this instance, because whatever 
is owing to each, respectively, in virtue of 
ins particular contract, appertains solely to 
him, without any participation of the other;-^ 
w hence it is that the purchaser is at liberty 
to accept the share of ono of them only and 
to take possession of it, after the payment of 
th^ price ; and also that he may take posses- 
sion of the share of one of them only after 
paying to him his proportion, notwithstand- 
ing he may have purchased both shares. • 

Guarantee for land-tax^ and all other re- 
gular or justijiahle imposts^ is valid, — Ip a 
person become security in behqjf of another 
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f <«r tribute due by him, or for a nawayeeb* 
levied upou him, or for bis kissmat, all such 
•eouritLet are valid. — Security for tribute is 
validi because tribute is in the nature of a 
debt^ and may be a lawful subject of claim, 
$M has been already explained (in opposition 
to Zakat, as that is a matter solely affecting: 
him who pays it, in the manner of a gift, 
and of which his property alone can be the 
subject; whence, after his death, it cannot 
bo aischarged out of his effects, unless pre- 
scribed in his will) : — and with respect to 
nawayeeb, if it extend only to what is just 
(such as exactions for dig^ng a canal, for 
the wages of safe guards, for the equipment 
of an army to fight against the Infidels, for 
the release of Mussulman captives, or for the 
digging of a ditch, the inenamg of a fort, or 
the construction of a bridge), the security is 
lawful in the opinion of the whole of our 
doctors. — But if nawayeeb extend to exac- 
tions wrongfully imposed, that is, to such 
as tyrants extort from their subjects (as in 
the present age), in that case, concerning the 
validity of security for it, there is a, differ- 
ence of opinion amongst our modern doctors. 
— Sheikh Imam Alee is of the number of 
those who hold the security in this instance 
to be valid. — With respect to kissmat, there 
is a difference of oninioii concerning the 
meanu g of the word.— Some allege tnat it 
siffnifie-t the same with nawayeeb; whilst 
otners defino it to be same with Mowzifa 
Ratiba, that is, iixed imposts which are 
exacted at stated periods, such as once in 
the month, or once in every two or three 
months.— ^^ow nawayeeb means the casual 
exactions made by the sovereign, which 
have no fixed or stated period. The law, 
however, is as above explained, with respect 
to both. If, therefore, the exaction he right, 
then the security for it is lawful, according 
to all our doctors; or if wrong, there is a 
disagreement with respect to the validity of 
the security. r 

Diffarcua^ hetween a suspcmlcd debt and 
Btip>endcd bail . — If a person say to another, 
** 1 owe you a debt of one luindred dirms, 
payable a month hence,” and tlu; other 
assert that the debt is immediately due, his 
assertion, as claimant, is to be credited.— 
But if a person should declare to another, 
“lam security to you, in behalf of another, 
for a debt of one hundred dirms, payable a 
month hence,” and the other assert that the 
debt is due immediately, the declaration of 
the surety is to be credited. — The difference 
between these two oases is, that in the former 
case the debtor makes an acknowledgment of 
the debt, and then claims his right to a 
suspension of payment for one month; 
whereas in the latter case the surety makes 
no acknowledgment of the debt, inasmti*ch 
as the obligation of the debt does not rest 

e** Nawayeeb are all extraordinary aids 
beyond the esteblished contributions, levied 
at the discretion of gtivernment to answer 
any particul^ emergency of ike state. 


upon the bail or surety, as has been often 
before explained.— In fact, be has simply 
acknowledged a claim, to which he is Tp- 
gponsible after the lapse of a month, which 
tne claimant denies, as^rting that he is 
answerable for such claim immediately; — 
and regard is paid, in law, to the affirma- 
tion of the defendant.— A clause ^f suspen- 
sion, moreover, is merely an acciaental pro- 
perty of a debt, and not an essential, whence 
it is that it cannot be proved unless it have 
been expressly stipulated. — The affirmation, 
therefore, of the person who denies the 
stipulation of such condition is creditable, — 
in the same manner as in the case of a con- 
dition of option, in sale. — Bail under a sus- 
ension, on the contrary, is one species of 
ail, in which the being suspended in its 
operation is an inherent quality, and not an 
accident ; whence tjiis species of suspension 
may be proved without having been stipu- 
lated; as where, for instance, the debt uue 
by the princmal is a suspended debt. Accord- 
ing to Shafelf the affirmation of the claimant 
is to be credited in either case ; and the same 
is related as an opinion of Aboo Yoosaf. 

Bail against accident^ in the sale of a slave. 
—If a person purchase a female slave, and 
another warrant her to be the property of 
the seller,* and she afterwards prove to be 
the property of some other person, the pur- 
chaser IS not entitled to exact the price from 
the surety, until the Kazee shall have first 
passed a decree against the seller for the 
restitution of the price ; — because, according 
to the Zahir Rawayet, the sale does not be- 
come null immediately on the proof of the 
subject of it being the property of another, 
but endures until the Kazee pass a decree in 
favour of the i)urcliaser, directing the seller 
to return the price. Since, therefore, pre- 
vious to the issuing the said decree, it is not 
incumbent on the principal (that is, ttie 
seller) to make restitution of the purchase- 
money, so neither is it incumbent on the 
surety. It would be otherwise if the slave 
were proved to be free, and tl?e Kazee pass a 
decree to that ettbet, for in such case tne sale 
becomes null immediately on the issuing of 
such decree , since freedom is incapable of being 
the subject of sale, and the buyer would, 
therefore, be entitled to exact the purchase- 
money either from the surety or from the 
seller, without waiting for a decree of resti- 
tution from the Kazee. — It is related as an 
opinion of Aboo Yoosaf, that sale becomes 
null immediately on the proof of the subject 
of it being the property of another; and 
that, consequently, the buyer has iu such 
case a right to exact the price either from 
the surety or the seller, without waiting for 
the decree of the Kazee to that effect. 

Security for fulfilment is null . — Ip a person 
purchase a slave, and another be security for 
the fulfilment of the barg:ain,t such security 


* Literally, “and another be bail against 
accident.” 

t ’Arab. Zamin ba Ohda. 
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is null ; because the word Ohda [fulfilment] 
is of a oomprehensive nature, as having a 
v|iriety of meanings. I. It relates to the 
former bill of sale, which the seller received 
from the person who sold the slave to him ; 
and this beiiig the property of the seller, sjnj 
security with respect to it IS invalid. II. It 
• relates to ^he contract and its rights. III. 
It relates to a warrant or security against 
accidents. And, IV. To option.—As, there- 
fore, the term comprises so many things, the 
articular application of it is dubious ; and 
ence practice cannot take place upon it. — 
It is different with respect to the term dirk, 
for although that signify whatever may 
happen, yet the custom of mankind has re- 
strained the application of it to one particular 
sense, namely, a security against any future 
claim; and Ziman-bea-dirk, or security 
against accident, is therefore valid. 

Security for a surrender of (he article to 
the purchaser is invalid. — If a person sell an 
article, and another be securityJLo the pur- 
chaser for the release * of tliat article, sueli 
security is invalid, according to llaneefa, as 
the intention of it is the release of the ar- 
ticle, and the delivery of it to the purchaser, 
which the security is not com])etent to per- 
form. — The two disciples hold this to be 
valid, as in their opinion it is equivalent to a 
security against accident ;--in other words, 
it imports an obligation to deliver to the 
purchaser either the article sold, the value, 
or the price ; — and such being the case, it is 
\ valid of course. 

\ 

- CHAPTER II. 

^ BAIL IN WHICH TWO ARE CONCERNED. 

Qise of two persons who are joint prin- 
cipals in a debt, and hail for each other . — If 
two men owe a debt iu an equal degree, 
and each be security on behalf of the other, 
— as where, for instance, two persons pur- 
chase a slave, jointly, and each is security on 
behalf of the other,— in this case, if either of 
them pay off a part, he has no right to make 
any claim on the other:— unless, however, 
the payment so made exceed a half of the 
whole debt, in which case he has a right to 
exact such excess from the other. — The 
reason of this is, that each of them is a 
principal with respect to one lialf of the 
debt, and a security with respect to the other 
half;— for what each owes in virtue of his 
being a principal is no bar to the obligation 
upon him as a security, the one being 
founded on debt, and the other on a claim, 
which is subordinate thereto.— Whatever 
payments, therefore, either of them may make 
are held to be iu virtue of the former, 
namely, the debt, as far as that extends ; 


* Arab. Khilas : meaning, the surrenijer 
of the article, by the seller, to the purchaser. 


and any excess is referred to the latter, 
namely, the security. 

Case of two persons who are bail for a 
third, to the amount of the whole claim, and 
also, reciprocally, hail for each other* s secu^ 
r%.— I p two persons be bail for property 
in behalf of another, — in this way, that 
each surety, respectively, holds himself re- 
sponsible for the other surety, — in this case, 
whatever either surety may pay [in virtue 
of the bail], whether the sum be great or 
small, he is entitled to exact the half of it 
from the other surety. — This proceeds upon a 
supposition that each of these two sureties, 
respectively, is bail for the whole property 
on the part of the principal, and likewise for 
the whole obligation on the part of his co- 
surety. Hence in each of the two sureties 
two bails are united ; one on behalf of the 
principal, and one on behalf of the co-surety; 
and bail on behalf of a surety is lawful, in 
the same manner as on behalt of a principal, 
or as a transfer on behalf of a transferee; 
because the intention of a contract of bail is 
uiich'rtftking the obligation of a claim ; and 
this end is answered by bail on behalf of a 
surety. — As, therefore, two bails are in this 
case united in each of the sureties, it follows 
that whatever payrnents are made by either 
of them are made, in an indefinite manner, 
on account of both ; for the payment so 
made was purely in virtue of tho bail ; and 
each, with respect to the bail, stands in the 
same predicament ; that is to say, neither 
has a superiority over tho other.— (It is 
otherwise where each surety is a principal 
\yith iH'speot to pait of the debt, as in the 
first example ; for in this ease neither has a 
riglit to exact any thing from the other on 
account of the payments he may make, 
unless such payments exceed tho sum for 
which he is a principal, because the principal 
has a superiority.) — Now since, in the case in 
question, whatever payments either of the two 
may nfUke are maue indefinitely, on account 
of both, it follows that the person making 
such payments is entitled to exact the half 
of them from tho other. And this induces 
no unnecessary revolution, because the in- 
tention of the contract, in the present 
instance, is that the parties be on a footing 
of perfect equality with respect to the bail, 
which can only be answered by the one party 
taking from the other the half of what he 
may have paid. The other, therefore, is not 
entitled to retake it again froin tho person 
who has first paid, because this, if permitted, 
would destroy the equality already estab- 
lished.— (It is otherwise in the preceding 
case, for there each of the parties is a prin- 
cipal with respect to a portion of the debt, 
and consequently they are not on a footing 
of perfect equality with respect to the bail.) 
— When, however, one of the parties shall 
have taken the half from the other, then they 
are jointly entitled to exact the whole of* 
what has been paid from the principal ; since 
they •paid the same on his behalf ; the one 
making the payment immediatel}»from him- 
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ftnd the other doing it, os it were, by 
hi» iiibstitute or the surety who paid is at 
libortr, if he please, to exact the whole of 
what he paid from the principal, because he 
wt« bail for the whole of the property by 
his desire.— If, in this instance, the creditor 
exempt one of the two sureties, he has a nght 
to claim the whole from the other, because 
the exemption of a surety does not operate 
as an exemption in favour of the principal, 
and therefore the whole of the debt remains 
due by the latter ; and the remaining surety 
being still bail for the whole of the nroperty, 
it is consequently lawful to claim the whole 
from him. 

In the dissolution of a rcckwonty partner- 
ship, each partner is responsible for any debts 
contraetea under their partner ship. two 
partners by reciprocity dissolve their copart- 
nership, and separate, whilst some of their 
debts still remain due, the creditors have in 
that case a right to claim the whole from 
whichever of them they please; because 
each of those partners is surc'ty for the other, 
as has been already explained in treftting of 
partnership. — Neither of the partners, more- 
over, has a right to make any claim upon 
the other for whatever payment he may have 
made to the creditors, unless such payment 
exceed the half of the debt, in which case 
be has a right to exact from him the pay- 
ment of such excess, lor the r(‘aBon already 
explained, in discussing the case of reci- 
procal hail by two. 

Case of two Mohatilts, hail on each other s 
behalf for their ransom. —\v a master con- 
stitute two of his slaves Mokntibs, by one 
contract, for a thousand dirms (for instaneeb 
and each of them become bail for the other, 
in that case, whati'ver sum, from the whole 
amount covenanted to be ])aid by the inasU r, 
is discharged by cither, the half of that sum 
may be exacted from th(‘ other.— Analogy 
would suggest that the bail, in this instanee, 
is not valiu ; bi'causc' hail is valid onl^ when 
opposed to a valid debt : and the eoiisidi ra- 
tlon of Kitabat, or the degn'c of freedom 
bestowt'd upon a Mokatih, is not a valid 
debt, as has been already explained. — It is 
lawful, however, upon a favourable construc- 
tion, by considering each of the slaves as a 
principal with respect to the obligation of 
the whole consideration of Kitabat, namely, 
a thousand dirms ; — in other words, by con- 
sidering each of them, respectively, as being 
responsible to the master for the payment 
of the whole ; and, consequently, that upon 
bis making payment of the whole, the otlier 
obtains his freedom as a dependant,— in this 
way, that the freedom, of both is suspended 
on their payment of one thousand dirms, 
and the master is at liberty to claim th^,said 
thousand from each of tnem respectively, 
as a principal, not as a surety. Each, how- 
*ever, is considered as surety on behalf of 
the other, with respect to exacting a moiety 
of what he pays on account of the conside- 
raUon of Kitabat (a particular explaifation 
of this win hereafter oe given in touting of 


Mokatibs). — From the explanation of the 
law in this case it appears that both slaves 
are equal with respect to the payment of the 
thousand dirms, which is the consideration 
of their Kitabat; and henoe each is respec- 
tively entitled to take from the other a 
moiety of whatever part of the said thou- 
sand dirms he may pay. — If the^master, in* 
this case, should emancipate one of the 
slaves prior to his having made any pay- 
ment on account of his Kitabat, in that case 
he becomes free ; because his master, whose 

E roperty he then was, chose to emancipate 
im. — lie becomes likewise exempted from 
any obligation to pay his half of the con- 
sideration of Kitabat, because he acquiesced 
in that obligation merely as a means^ to 
obtain his freedom ; but upon his becoming 
free in consequence of the emancipation of 
his master it existe no longer as a mean, and 
therefore ceases altogether.— The obligation, 
however, for the payment of an half still 
continues meumbent upon the other, who 
remains a slave ; because the whole amount 
of the consideration was opposed to the 
bondage of both ; and the whole was con- 
sidered as due from each, respectively, 
mcrt'ly as a device, in order to render the 
bail of each in behalf of the other valid, 
and thereby to enable each to take from the 
other a moiety of what he pays. — But when 
the master emancipates one of them, there 
exists no further necessity for this device; 
whence tlie debt is then considered as opposea 
to them both, jointly (not, in toto, to each 
respectively), and is accordingly divided into 
two separate parts, of which one still con- 
tin m's due from him who remains a slave. 
—In taking this portion, the master is at 
liberty either to exact it from the freedman, 
in virtue of his being security, or from the 
slave, lu'causc of his being the princip^ — 
If lie take it from the freedman, the ireed- 
inan is then entitled to retake it from the 
slave, because of his having paid it by his 
desire : but if he take it from the slave, he 
[the slavt ] is not entitled to take anything 
from the freedman, because he merely pays 
a debt which he justly owes. 


CHAPTER III. 

OF BAIL BY FREEMEN IN BEHALF OF SLATES, 
ANl) BY SLAVES IN BEHALF OF FREEMEN. 

A person becoming surety on behalf of a 
slave for a claim, to which the slave is not 
liable until after emancipation, must dis- 
charge it immediately . — If a person be surety 
in behalf of a slave, for some thing not 
claimable from the slave until after he 
recover his freedom, without specifying 
whetKer the thing in question is claimable 
immediately, or hereafter, in that case it is 
te.be considered as immediately due ; — that 
is to say, it is claimable immediately from 
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the surety.— For instance, if an inhibited 
slave acknowledge his destruction of the 
property of any person,— or that he owes 
a &ht which his master disavows,— or if, 
having married without the consent of his 
master, he should have had carnal connexion 
^with the woman on the supposition of such 
marriage feing valid (in all which cases 
nothing could be exacted from the slave 
immediately, nor until he become free), and 
a person be a surety for the compensation 
eventually claimable from the slave, ho is 
liable to an immediate claim for it. The 
reason of this is, that the slave ought im- 
mediately to discharge the compensation, 
because there exists an evident cause of its 
obligation upon him, and a slave, in virtue 
of his being a man, is capable of being sub- 
ject to obligation. He is, however, exempted 
from an immediate claim for the compensa- 
tion, because of his poverty, since everything 
I possesses is the property ot his master, 
and his master is not assenting t%the obliga- 
tion. The surety, on the contrary, is not 
poor, and is therefore liable to the claim 
immediattdy, in the same manner as a per- 
son who becomes surety for an absentee or a 
pauper.— It is otherwise where a person 
becomes bail for a debt not immediately 
due, for tluTO the surety also is not liable to 
an immediate claim, any more than the 
debtor, since the debt is suspended in its 
obligation to a future period by the consent 
of the creditor.— It is, however, to be 
observed, that in the case in question, tiie 
surety, on discharging the claim upon the 
slave, is not entitled to demand it from the 
slave until he shall have obtained his tree- 
dom ; because the creditor had no right to 
demand it until that event; and the surety 
stands in the place of the creditor. 

for the person of a stare ts cancelled 
bt/nis death.— \v a person advance a claim 
on an unprivileged slave, and another be- 
come surety for his person, and the slave 
afterwards die, the surety is in that case 
released from Ifts engagement, because of 
the principal being released.— (d’ho law is 
the same where the slave, in whose behalf 
bail for the person is given, is emancipated.) 

Bail to a claim of ritjht in a slave subjects 
the surety to responsibility in the event of the 
slave* s decease, — If a person claim the right 
of property in a slave, and another become 
surety in behalf of the possessor of him, and 
the slave then die, and the claimant estab- 
lish his right by witnesses, the surety is in 
that case responsible lor the price ; because 
it was incumbent on the popessor to repel 
the claim, or, if he failed m so doing, to 
give the value for which the surety hacama 
answerable ; and as the obligation, alter the 
slave’s death, rests upon the pnncipal, so 
also it now rests upon the surety. It is 
otherwise in the preceding case ; lor thiTe 
the obligation was merely to produp the 
person of the slave, which is cancelled by 
ms death. . , , ^ ^ • 

Bail by a slave in behalf of his master, or 


vy a master in behalf of his slave, does not 
e^ord any ^omd of claim by the surety 
upon the principal,— I t a slave, who is not 
in debt, hie surety for property in behalf of 
his master, or any other man, and be after- 
words made free, and then pay the amount 
for which he was surety,— or, if a master 
become surety for property in behalf of his 
slave, whether he he indebted or not, and 
after emancipating him, pay the amount for 
which he stood security, in neither of these 
cases is cither of the parties entitled to take 
any thing from the other. — Ziffer maintains 
that in both these cases the parties have a 
right to recur to each other ; that is, each is 
entitled to take from the other what he may 
have paid.— (It is here proper to remark, 
that the reason for restricting the slave, in 
the first case, to one that is free from debt 
is, that if he were othcrA^use, he could not 
be surety for property iu behalf of his mas- 
ter, since tiiis would alfect the right of his 
creditors. — The argument of Ziffer is that 
a ground of claim (namely, hail by desire 
of the Ih’incipal) exists in both oases; and 
the bar to its operation (namely, slavery) is 
romovod and done away.— The argument of 
our doctors is that the hail in these cases is 
not in the beginning a ground of claim, since 
neither can the master have a debt duo to 
him by his slave, nor can the slave'have a 
claim of d(‘bt upon his master.— Hence as 
no ground of claim existed in the beginning, 
it does not afterwards take place, in oonse- 
quciKje of the removal of the bar to it 
(namely, slavery) ; for the law here is the 
same as where a person becomes surety for 
anotheu’ without nis desire, in which case 
the subsequent assent of the surety is of 
no effect. 

The consideration of Kifahat is not a sub- 
ject of hail. — Bail for the consideration of 
Kitabat, whether the surety be a slave or 
a frt'iiman, is not valid ; because the consi- 
deratiqfi of Kitabat is allowed to exist as 
an obligation merely from necessity, it being 
repugnant to reason, inasmuch as a master 
cannot have a claim of debt upon his slave ; 
and in the case in question the Mokatib, or 
erson Avho owes the consideration of Kita- 
at, is supposed the slave of the claimant. — 
Hence the consideration of Kitabat is not so 
fully established as to admit of bail for it, — 
because wherever a thing is established from 
necessity, it is restricted entirely to the point 
of necessity. Besides, the debt of Kitabat 
ceases entirely in case of the inability of 
the slave to discharge it ; nor is it possible 
to revive it, by claiming it from the surety, 
because the meaning or bail is “the junction 
of one person to another person in relation 
to a^laim.’’— As, therefore^ the claim does 
not operate upon the principal, it of conse- 
quence ceases with regard to the surety ; 
because it is a rule that a principal and hb* 
surety are both equally liable for the same 
claim. 

Nd’ir a consideration in lieu of emanetpa^ 
tory labour,— k. CONSiDEEATiON,^n lieu of 
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eniAaoipatory labour, resembles the consi 
deradou of fctabat, in the opinion of Ha- 
ueefa, because (according to him) a slave 
that works out his freedom by labour is m 
the predicament with a Mokatib. 


BOOK XIX. 

OF HAWALIT, OR THE TRANSFER OF DEBTS. 

Dejinition of terms. — HkWXLiTy in its 
literal sense, means a removal ; and is 
derived from Tahool, which imports the 
removal of a thing from one place to an- 
other. —In the language of the l\w it sig- 
nifies the removal or transfer of a debt, by 
way of security and corroboration, from the 
faith of the original debtor, to that of the 
person on whom it is transferred. Tlse debtor 
or person who transfers the debt is termed 
MoWd: the transferee, or person upon whom 
the debt is transferred, Mohtal-ali hee, and 
the creditor, or transfer receiver, Mohtal. 

The transfer of a debt. — The transfer of 
a dob is lawful; because the prophet has 
»aid, ‘ Whenever a person transters his debt 
upon a rich man, and the creditor assents to 
the same, then let the claim be made upon 
the rich man and also, because the person 
upon whom the debt is transferred under- 
takes a thing which he is capable of perform- 
ing ; whence it is valid, in the same manner 
as bail. It is to be observed, however, that 
transfer is restricted to debt ; because it 
means an ideal removal ; and an ideal re- 
moval, in LAW, applies to debt, and not 
to substance, whicli requires a sensible re- 
moval. 

Is rendered valid hij the consent of the 
creditor and transferee,— A. coNTUAcr of 
transfer is rendered valid by the consent of 
the creditor and transferee. The consent of 
the creditor is re(iuisite, because the debt 
(the tiling transferred) is his due ; and man- 
jkind being of difierent dispositions with 
respect to the payment of debts, it is there- 
fore necessary to obtain his consent. The 
consent of the transferee is also requisite, 
because by the contract of transfer an ob- 
ligation ot debt is imposed upon him, and 
such obligation cannot be imposed without 
his consent. The consent of the principal, 
on the contrary, is not requisite, because (as 
Mohammed observes in the Zeeadat) the 
engagement of the transferee to pay the debt 
is an act relative to himself, jwhich is at- 
tended with a benefit to the principal, and 
is no way injurious to him, inasmuch as the 
transferee has no power of reverting to him, 
•in case of having accepted the obligation 
without his desire. 

It exempts the debtor from any demand , — 
When a contract of transfer is completed, 
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the Moheel, or person who makes the transfer, 
is exempted ftum the obligation of the debt, 
because of the acquiescence of the transferee. 
Zifier has said that he is not exempted, be- 
cause of the analogy which subsists between 
this case and that of bail ; for they are both 
contracts of security or corroboration ; and 
as, in the case of bail, the person who is 
bailed does not become exempted from the 
debt, so neither ought the transferrer in this 
case. Our doctors, on the other hand, agree 
that Hawalit literally means removal; and 
when a debt is removed from the faith of one 
person, it cannot afterwards remain upon it. 
Bail, on the contrary^ means a junction ; ^d 
the intendment of it is, that the bailer unites 
his faith to that of the suretee with respect 
to the claim. Now the decrees of the law 
proceed according to the literal meaning; 
and the object ofr transfer, namely, corrobo- 
ration, is obtained when a person that is 
rich and a fair dealer acquiesces in the 
obligation ^f the debt, as it is to be supposed 
that he will readily fulfil his obligation. 

Objection.— If the debt shift from the 
faith of the debtor to that of the transferee, 
it would follow that there can be no com- 
pulsion on the creditor to receive payment 
from the debtor, where he offers to discharge 
the debt ; in the same manner as a creditor 
is not compellable to receive payment of his 
debt from a stranger in a gratuitous manner. 

Reply.— The creditor is compellable to 
receive payment of the debt from the debtor, 
if he otter to make payment, because the 
claim may eventually revert upon him, in 
case of the destruction of the (iebt, since if 
the transferee were to die insolvent, without 
having paid the debt, the claim would revert 
upon the transferrer, for reasons that will be 
shown in the next case. Hence, the pay- 
ment of the transferrer cannot in e^ry 
respect be considered as gratuitous, like that 
of a strauger. 

Unless the transferee denijy or become un- 
able f(f falff his engagement, — The creditor 
is not entitled to make an^’^ claim upon the 
transferrer, excepting where, his right on the 
transferee being destroyed, he cannot other- 
Avise obtain it ; in which case the debt reverts 
upon the transferrer. Shafei alleges that the 
creditor has no right to make any claim for 
his due upon the transferrer, although his 
right he destroyed ; because, in consequence 
of the transfer, the transferrer becomes ex- 
empted from the debt ; and this exemption 
is absolute, and not restricted to the condi- 
tion of payment from the transferee. Hence 
the debt cannot revert upon the transferrer, 
except on account of some new cause ; and 
none such is to be found in this case. The 
argument of our doctors is that, although the 
exemption be absolute, in the terms of the 
contract, yet it is restricted, in the sense, to 
the condition of the right being rendered to 
the cfeditor. The transfer is therefore dis- 
solved in case of his right being destroyed ; 
b^ausG the contract is capable of dissolu- 
tion, and may be dissolved by the agreement 
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of the parties. The condition, moreover, of 
the safe* delivery of the debt to the creditor, 
is equivalent to that of warranting the sub- 
ject of a sale to be free from blemish ; that 
18 to say, such a warranty implicitly exists, 
as a condition, in every sale, although it be 
not specifically mentioned ; and, in the same 
manner, the security of the debt exists, as a 
condition, if a contract of transfer, although 
not specified in it. The destruction of the 
debt due to the creditor in a ease of transfer 
is established, according to Haneefa, by one 
of two circumstances. 1 . Where the trans- 
feree denies the existence of the contract, 
upon oath, and the creditor cannot produce 
witnesses to prove it. II. Where the trans- 
feree dies poor. In the event of either of 
these circumstances the debt is destroyed, 
since in neither case it is practicable for the 
creditor to receive payinenj from the trans- 
feree. This is the true meaning of a de- 
struction of the debt in a case of transfer. 
The two disciples maintain that a destruction 
of the debt is occasioned by oiil of tliree 
circumstances. Of these, two are the same 
with those above recited ; and the third is,— 
a declaration, by the magistrate, of the 
poverty of the transferee during his life- 
time. This third circumstance is not 
admitted by Haneefa ; because, according to 
his doctrine, poverty cannot be established 
by the decree of the magistrate, since pro- 
perty comes in the morning and goes in the 
evening ; but, according to the two disciples, 
the decree of the magistrate establishes 
poverty. 

The iramferee has a claim apon the debtor 
for what he transfers upon him. — If the 
transferee should deman a, from the trans- 
ferrer, the amount of what lie has paid in 
virtue of the transfer made upon him, and 
the transferrer affirm that “he had made 
sucIp transfer upon him, in exchange for a 
debt of the same amount which he owed liim,’’ 
the affirmation of the transferrer is not ad- 
missible, and he is bound to pay the demand 
of the transferee,#because the reason of such 
demand (namely, the actual payment of it 
by his desire) is establishecf. — Tlie trans- 
ferrer, moreover, asserts a claim which the 
other denies ; and the affirmation of the de- 
fendant is creditable. 

Objection. — It would appear that the 
affirmation of the transferee is not to be 
credited, although he be the defendant ; 
because he has acknowledged w'hat he after- 
wards denies, inasmuch as his acceptance of 
the transfer is a virtual acknowledgment of 
the debt he owes to the transferrer. 

Reply. — The acceptance of the transfer is 
not an acknowledgment of debt due to the 
transferrer, because contracts of transfer 
are sometimes made without the transferee's 
owing any thing to the transferrer. 

A debtor may tratisfer his debt upon a 

f roperty in the hands of another permn . — 
F a person, having deposited a thousand 
dirms with another, should afterwards m^e 
a transfer on it (as if he were to desire ms 


OF DjBBTS. 883 

creditors to receive p^rment of his debt, 
from a deposit placed by him with such a 
person), such transfer is valid^ because the 
trustee is capable of discharging the debt 
from the deposit. If, however, the deposit 
be destroyed, the transferee (who is other- 
wise a trustee) is in such case released from 
the engagement of transfer; because the 
transfer was restricted to the deposit, since 
the trustee engaged no further than the nav- 
ment of the debt from the amount oi the 
actual deposit. It is otherwise with respect 
to a transfer restricted to usurped property ; 
for if a person were to make a transfer on 
an usurper, on account of specific property 
usurped by him, and the said property be 
aftiTwards* destroyed, the transier so made 
docs not become null : on the contrary, it is 
incumbent on the usurper to pay the creditor 
a similar, — or the value, in case the property 
in question bad not been an article of whion 
the unities were similar ; — because, as a 
similar or the value is a representative of 
the thing itself, tlu' property in this case is 
not heldio have been destroyed. 

transfer may be restricted to what is 
due from the transferee to the debtor . — It is 
to be observed that transfers are sometimes 
restricted to debts due by the transferee to 
the transferrer ; — and in all cases of such 
restricted transt'ers, the law invariably is 
that the transferrer has no right to make any 
claim upon the transferee, for the substance 
or the d(‘bt upon which he has made such 
transfer because the right of the creditor is 
connected with it, in tno same manner as 
that of a pawnholder is connected with the 
pown ; and also because, if such a right 
remained with the transferrer, the act of 
transfer (which is the right of the creditor) 
would be rendered null. It is otherwise 
with respect to an absolute transfer (that is, 
where a person simply says to his creditor, 
“ I have transferred the debt I owe you upon 
a particular person," without mating any 
mention of debt being due to him, or of 
specific property of his being in the possession 
of that peison, whether from deposit or 
usurpation) ; for in this case the right of the 
creditor does not relate to the property of the 
transferrer, but rests entirely upon the faith 
of the transferee ; and hence if the trans- 
ferrer should receive payment of the sub- 
stance or debt due to him from the transferee, 
still the transfer does not become null. 

The loan of money in the jnanner of Sifitja 
is disapproved. X is abominable;* that 
is to say, the giving of a loan of any thing 
in such a manner as to exempt the lender 
from the danger of the road ; as, for instance, 
where a person gives something by way of 
loan, instead of a deposit, to a merchant in 
ordeifthat he may forward it to his friend at 


* That is to say, it is disapproved, although 
not absolutely illegal. (See the meaning of 
the term Abominable, p. 266 .) m 
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a distanoe. Hie ebominatioii in this oaee u 
loimdM tSe loan being attended with 
nvo&t, inasnmoh as it exempts the lender 
nom the danger of the road ; and the prophet 
has t^rohibit^ our acquiring proht upon a 
loan. 


BOOK XX. 

OF THE DUTIES OF THE RAZEE. 

Chap. I.— Introductory. 

Chap. 11.— Of Letters from one Kazee 
to another. 

Chap. 11 1.-- Of Arbitration. 

Chap. IV. — Of the Becrees of a Kazee 
relative to inheritance. 

CHAPTER I. 

A Kazee must possess the mtalificntions of 
a witness —liim authority of a Kazee is not 
valid, unless lie possess tlio qualh'ications 
necessary to a witness ; that is, unless lie be 
free, sane, adult, a Mussulman, and uncon- 
victed of slander ; because the rules with 
resnect to jurisdiction are taken from those 
with respect to evidence, since both arc 
analo ous to authority ; for authority sig- 
nihes the passing or giving efi'ect to a sen- 
tence or speech affecting another, (‘itherwith 
or without his consent ; and evidence and 
jurisdiijtion are both of this nature, n'he 
rules with respect to jurisdiction arc Iuti' 
said to be “ taken from those with respect to 
evidence," because, as tlu' sentence of the 
Kazee is in conformity with the testimony of 
the witness, it follows that thi' evidence is, 
as it were, the i)rincipal, and the decrc'c of 
the Kazoo the consequent.) As therefore, 
jurisdiction, like evidence, is analogous to 
authority, it follows that whoever jiossesses 
competency to be a witness is also eofopetent 
to be a Kazee ; and also, that the qualitica- 
tions requisite to a witness are in the same 
manner requisite to a Kazee — and likewise, 
that an unjust* man is qualified to be a 
Kazee ; whence if siu^h a person be created 
a Kazee, it is valid, but still it is not ad- 
visable ; in the same manner as holds with 
respect to evidence that is, if a Kazee 
accent the evidence of an unjust man, it is 
valiuj in the opinion of all our doctors ; but 
still it is not advisable to admit the testi- 
money of such a person, since an unjust man 
is not deserving of credit. 

He does not forfeit his office hy iniscon- 
duct. — If a Kazee be a just man at the time 


* Arab. Fasik. — In some instances the 
term applies merely to a person of loose 
character and indecorous behaviour. (See 
• Vol. 1. p. 26.) In the present instance, how- 
ever, the character also includes want of 
integrity, as appears a little lower dowli. 
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of his appointment, and afterwards, by 
taking of oribes, prove himself an nignst 
man, ne does not by such conduct become 
discharged from his oflBlce,— but he is, never- 
theless, deserving of a dismission. This is 
the doctrine of the Zahir Rawayet: and 
it has been adopted by modem lawyers. — 
Shafei maintains that an unjust man is m% 
capable of the office of Kazee, tn the same 
manner as (in his opinion) he is incompe- 
tent to give evidence. Jt is related in the 
Nawadir, as an opinion of our three doctors, 
that an unjust man is incapable of discharg- 
ing the duties of a Kazee. Some of the 
moderns have also given it as their opinion 
that the appointment of a man, originally 
unjust, to the office of Kazee, is valid; but 
that if, having been just at the time of his 
appointment, ne afterwards become unjust, 
he stands discharged from his office ; because, 
as the Hultan appointed him from a confi- 
dence in bis integrity, it is to be presumed 
that he will not acquiesce in his discharge 
of the duty without integrity. 

A Moo f tee must he a person of good 
character '.— X question has arisen, whether 
an unjust man be capable of being a 
Mooftee ; * and on this subject different 
oTiinions have been given. Some have said 
tliat he is incapable of being a Mooftee, be- 
cause the giving of a Fitwa (or statement 
of the law applicable to any case) is con- 
nected with religion, and the word of an 
unjust man is not creditable in matters 
relative to religion. Others again have said, 
that an unjust man is capable of being a 
Mooftee, because of the probability that he 
will toil and labour in tne discharge of his 
duty, lest the people charge him with bis 
faults. The former, however, is the better 
opinion. Some have I'stablisbed it as a con- 
dition, that a Kazee be a Mooj tabid: f the 
more apiiroved doctrine is, however, tha^this 
is merely ])referablc, but not indispensable. 

An ignorant person may ho appointed a 
Kazee.— appointment of an ignorant 
man to the office of Kazee is valid, according 
to our doctors. — Shafei maintains that it is 
not valid ; for he argues that such appoint- 


* Anglice, an expounder of the law.— As 
the offices of Kazee and Mooftee are fre- 
quently confounded by European writers, 
it may not be improper to remark, in this 
place, that the word Kazee (or Cadi) is 
derived from Kaza, signifying jurisdiction, 
and Mooftee from Fitwa, meaning an ap- 
plication or statement of the law. The 
Mooftee, therefore, is the officer who ex- 
p()unds and applies the law to cases, and the 
Kazee the officer who gives it operation and 
effect. 

+ Moojtahid is the highest degree to which 
the learned in the law can attain, and was 
formerly conferred by the Madrisas (or col- 
leges^ ; of which one of the first instances 
occurs in the life of Haneefa, whom all the 
lefjmed acknowledge as thqir superior. 
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meat supposes a capability of issoin? decrees, 
and of deciding: between rigpht ana wrong; 
and these acts cannot be performed without 
knowledge. Our doctors, on the other hand, 
argue that a Eazee’s business may be to pass 
decrees merely on the opinions of others. 
The object of his appointment, moreover, is 
to render to every subject his just rights ; 
and this obieot is accomplished by passing 
decrees on tne opinions of others. 

It is the duty of the sovereign to appoint 
fit persons to that office. — lx is incumbent on 
the Sultan to select for the office of Kazee a 
person who is capable of discharging the 
duties of it, and passing decrees ; and who 
is also in a superlative degree just and 
virtuous; for the prophet has said,** Whoever 
appoints a person to the discharge of any 
office, whilst there is another amongst his 
subjects more qualified for the same than 
the person so appointed, ^oes surely commit 
an injury with respect to the rights of (iod, 
the Prophet, and the Mussulmans." It is ; 
to be observed that a Mooj^ihid means 
either a person who is in a high dc^gree 
conversant with the Iladees or actions and 
traditional sayings of the prophet, and who 
has also a knowledge of tlie application of 
the law to cases; or one who has a deep 
knowledge of the application of the law to 
cases, and also some acquaintance with the 
Hadees. Some have said that he ought also 
to have a knowledge of the customs of man- 
kind, as many of the laws are founded upon 
them. 

A person mat/ he appointed who has a 
confiaence in his own abilities. — There is 
no impropriety in selecting for the office of 
Kazee a person who has a thorough confi- 
dence in his ability to discharge the duties 
of it ; because the companions of the prophet 
accepted this appointment ; and also, because 
tl^ accej)tance of it is a duty incumbent on 

But not one who is dubious of himself . — 
It is abominable to select a person for the 
office of Kazee ^ho suspects that he is in- 
capable of fulmling the duties of it, and 
who is not confident of being able to act 
with a strict regard to justice, because the 
selection of such a person is a cause of the 
ropagation of evil. Several of our doctors, 
owever, have said that the acceptance of 
the office of Kazee without compulsion is 
abominable, because the pro])het has said, 
“ Whoever is appointed Kazee sutlers the 
same torture with an animal, whose throat 
is mangled, instead of being cut by a sharp 
knife.’^ Many of the companions, moreover, 
declined this appointment: and Haneefa 
persisted .in refusing it, until the Sultan 
caused him to be beaten in order to enforce 
his acceptance of it; but he suffered with 

S atience rather than accept the appointment. 

[any others, in former times, have also 
declined this office. Mohammed r^ained 
thirty and odd days, or forty and odu days, 
in imprisonment, and then accepted the 
appointment. In fact, the acceptance o£itho 
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office of Kazee, with mn intention to main- 
tain justice, is approved, although it be more 
laudable to decline it : because it is a great 
undertaking, and notwithstanding a person 
may have accepted it from an opinion that 
he should have been able to maintain justice, 
yet he may have erred in this opinion, and 
afterwards stand in need of the assistance of 
others when such assistance is not to be had. 
Hence it is most laudable to decline it ; — 
unless, however, there be no other person so 
capable of discharging the duties of it, in 
which case the acceptance of it is an incum- 
bent duty, as it tends to preserve the rights 
of mankind, and to purge the world of in- 
justice. • 

The appiuntment must not he solicited or 
coveted. — lx becomes Mussulmans neither to 
covet the appointment of Kazee in their 
hearts, nor to desire it with their tongues; 
because the prophet has said, “ Whosoever 
sec'ks the appointment of Kazee shall be left 
to himself; out to him who accepts it on 
compulsion, an angel shall descend and give 
directions;^’ and also, because whosoever de- 
sires tltis np))ointm('nt shows a confidence in 
himself, which will preclude him from in 
st ruction : and whoever, on the otlicr hand, 

I puts his trust in God, will bo secretly in- 
I spired 'with a knowledge of what is right 
in the discharge of his office. 

It is lawful to accept the office of Kazoo 
from a tyrannical Sultan,* in the same 
manner as from a just Sultan : because some 
of the coiu])anions accepted this office from 
Moaviah,t notwithstanding tho right of 
government during his time remained with 
Aloe : and also, because some of tho followers J 
accepted it from nijnj,§ who was a tyrant. 
Hence the acceptance of tho office of Kazee 
from a tyrant is lawful ;— provided, however, 
the tyrant do not put it out of the power of 
tho Ivazee to nmder right to tho people ; for 
otherwise tho acceptauce of it would not bo 


* The term tyrannical, when applied to a 
sovereign, generally signifies his being an 
usurper, 

t Moaviah, the son of Abec Sifwan. He 
had been originally appointed, by Othraan, 
to the government of Syria ; and suspecting 
Alec to be instrumental to the death of his 
patron Othman (who was some time after 
slain in an insurrection) refused to acknow- 
ledge him on his being elected to succed 
Othman, and in the end obtained the Khali- 
fat for himself, being the first Khalif of 
the house of Ommiah, commonly termed the 
Ommiad Khalifs. 

X Arab. Tabayeon.— A title given to those 
doctors,^ &c., who succeeded the Ishab, or 
con4|:)anionB of the prophet. 

§ Hijaj Bin Yoosafal Sakifee. — He had 
been originally appointed Governor of Ara- 
bian Irak by Abdamalik, the fifth Khalif q£ 
the house of Ommiah, after which he defeat^ 
Abdalla bin Zabair, who had assumed the 
title*. 
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lawful^ as the end of ibe appointment could 
not l^en be answered. 

A Xazeei on hU appointment ^ must take 
poWBBton of all the records ^ appertain- 

ing to his office,— -Wn^isij&YER a pereon is 
appointed to the office of Kazee, it is incum- 
bent on him to demand the Dewan of the 
former Kazee. — By the Dewan is meant the 
bags in which the records and other papers 
are kept; for those must be preserved to 
serve as vouchers on future occasions.— 
These bags, therefore, must always remain 
in the hands of the person possessing the 
judicial authority; and ns the judicial autho- 
rity rests, for the time being, with the person 
appointeci to the office, he must therefore 
require them from the Kazee who has been 
dismissed. — It is to be observed that the 
papers, in which such proceedings, &c. are 
written, must necessarily be the property 
either of the public treasury, of the liti- 
ants, or of the dismissed Kazee. — Still, 
owever, in all these cases, the new^-ap- 

E ointed Kazee has a right to demand them 
rom the late one ; — in the first cage, evi- 
dently ; and in the second, because the 
litigants left the said papers in the hands ofJ 
thelate Kazee, that he might act according 
to them ; and as his power of action after- 
words devolves upon the new Kazee, he is of 
course entitled to receive them ; and also in 
the third case, because the late Kazee did 
not preserve them as property, but merely 
as the instruments of justice ; and hence it 
is the same as if ho had devoted them to the 
public. 

Through his Ameens, who must inresfignte 
the nature of them. — It is requisite that the 
new Kazoo send two Ameens,* in order to 
take possession of the bags of the Dewan in 
the presence of the late Kazee, or in the 
presence of his Ameen. It is also necessary 
that they ask and inquire of the late Kazee, 
which are tho papers that register his })ro- 
ceedings? and which are those that establish 

g uardians for the property of orphans ? and 
lat then the late Kazee arrange the several 
descriptions of papers in different bags, in 
order that no doubt may arise to the new 
Kazee.— It is to bo observed, however, that 
tliis investigation is merely for the sake of 
knowledge, and not for the purpose of im- 
peachment. 

And must inquire and decide concerning 
prisoners confined uqwn any legal claim. — It 
18 re<^uisite that the new-appointed Kazee 
examine into tho state of the prisoners, 
because this is one of the duties of his office. 
— Whoever of them makes an acknowledg- 
ment of right in favour of others, the new 
Kazee must render it obligatory upon him, 
as acknowledgment induces obligation on 
the acknowledger. — Whoever of themf on 
the contrary, makes a denial, the new Kazee 

t • Anglioe, trustees or confidants. It is 
the name of an office in the Kazee’ s court, 
in the manner of a register. It also signifies 
an inquisi^i;. 


must not credit the affirmation of the late 
Kazee with respect to him unless supported 
by evidence, because, in consequence of his 
dismission, nis affirmation carries no more 
authority than that of any of the people in 
general ; and the evidence of one person is 
not proof, more especially when such evi- 
dence relates to an action of his own. — If • 
the late Kazee should not he able, in this 
last instance, to produce evidence, still the 
new one must not immediately release such 
prisoner ; on the contrary, he must issue 
proclamation and use circumspection ; that 
18 , he must cause a person to proclaim, every 
day, that “ the Kazee directs that whosoever 
has any claim against such a prisoner do 
appear and be confronted with him.”— If 
any person appear accordingly, and prefer a 
claim against the prisoner, the Kazee must 
desire him to produce evidence : — but if no 
person appear, h^ must then release the 
prisoner, provided he see it advisable. — He 
must not, however, precipitate his enlarge- 
ment, befoic these precautions have been 
taken ; because the imprisonment of him by 
the former Kazee having been done appa- 
rently with reason, it is probable, if he 
should hastily release him, that the claimant 
against him might lose his right. 

And also concerning deposits of contested 
property. — It is requisite that the new 
Kazee examine into the deposits,* which the 
dismissed Kazee may declare to be in the 
hands of particular persons, and also into 
the proceeds arising from the Wakfs [oha- 
ritahlo appropriations] of Mussulmans, — and 
that ho act with these according to such 
evidence as may be established concerning 
them, or according to the acknowledgment 
of the person in whose hands are the de- 
posits or the nroceeds of the W akf, because 
evidence and acknowledgment are both 
proofs but he must not credit the affir«!a- 
tion of the late Kazee ; — unless the person 
ill whose hands the property lies avow that 
“ tlic said property was given in charge to 
him by the Kazee ; ” in wh^ch case the new 
Kazee may credit the affirmation of the old 
one with regard to such property, as it here 
appears, from the trustees’ acknowledgment, 
that the property in question had been in 
the possession of the dismissed Kazee, 
whence it may he said to be still in his 
hands : — his affirmation, therefore, with re- 
spect to such property, must, in this case, 
be credited. — This proceeds on a supposition 
that the actual possessor had from thebe- 
ginning acknowledged the dismissed Kazee’s 
consignment of the property to him : for if 
he should first have declared, “ this property 
belongs to Zeyd” (for instance), and after- 
wards, the dismissed Kazee deposited tMs 


• Meaning, controverted property, held by 
the E^zee until the issue of the suit or 
litigation, and which he delivers over to 
some person to keep, in the manner of a 
trutt. 
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with me,*' and the Eazee affirm it to he the 
property of some other than Zeyd, in this 
case he [the possessor] must give the pro- 
perty to Zeyd, in favour of whom he made 
the first acknowledgment, as his right is 
rendered preferable by such acknowledg- 
ment ; and he must then give a compensa- 
ption, also, to the dismissed Kazee, because 
of his having afterwards acknowledged that 
** the said property was in his custody ; " — 
and the dismissed Kazee must give the com- 
pensation so received to the person in favour 
of whom he makes the affirmation. 

He must execute his duty in a inosque—or 
other public place, — It is rcijuisite that the 
Kazee sit openly in a mosoue for the execu- 
tion of his office, in order that his place may 
not be uncertain to travellers or to the in- ' 
habitants of the town. — The Jama mosque* 
is the most eligible place, if it be situated 
within the city, because if is the most noto- 
rious.— Shafei maintains that it is abominable 
for a Kazee to sit in a mosoue for the execu- 
tion of his duty, since polythci<sts are ad- 
mitted into the court of the Kazee, and 
these are declared in the Kokan to be tilth. 
— Moreover, women during their monthly 
courses may enter the court of the Kazi'c, 
but are not allowed admission into a mosque. 
— The arguments of our doctors on this 
point are twofold. P’ikst, the proplu't has 
said “ mosQues are intended for the praise of 
God and tne passing of decrees;’' and he 
moreover deciaod disputes la tween litigants 
in the place of his Yettckaf [a particular 
penance] by which must be understood a 
mosque : besides, the Uashedian Khalifs sat 
in mosques, for the purpose of hearing and 
deciding causes.— Slcokdly, the duty of a 
Kazee is of a pious nature, and is therefore 
performed in mosques in tne same manner 
as prayers are ofl’ered there. — In answer to 
Sh^ei, it is to be observed, that as the im- 
purity of polytheists relates to their faith 
and not to their externals, they are not 
therefore prohibited from entering a mosque; 
and with respect to menstruous women, 
they have it in ftieir power to give notice of 
their case to the Kazee, who may then go out 
and meet them at the gate of the mosque, 
or depute some other for that purpose, as 
is done where the case is of a nature unlit 
for public discussion. 

Or in his own There is no impro- 

priety in the Kazee’s sitting in his own house 
to pass judgment ; but it is requisite that he 
give orders for a free access to the people. 

And must be accompanied ly his usual 
associates.— I t is requisite that such people 
sit along with the Kazee as were used to sit 
with hi m prior to his appointment to the 
office ; because, if he were to sit alone in his 


* The Jama mosque is the principal 
mosque in a town, where public pr^er is 
read every Friday : in opposition to a Masjid, 
which signifies a smaller mosque, where 
public prayer is not read. • 


house, he would thereby give rise to sus- 
picion. 

He must not accept of any presents^ except 
^om relations or intimate friends. — The 
Kazee must not accept of any presents^ ex- 
cepting from relations allied to him within 
the prohibited degrees, or those from whom 
he was used to receive them prior to his ap- 
pointment ; neither of which can be esteemed 
to bo on account of his office, the one being 
in consequence of relationship, and the 
other of old acquaintance. — Excepting these, 
therefore, he must not accept presents from 
any person, ns these would be considered 
as given to him on account of his office, and 
such it is unlawful for him to enjoy. — If, 
also, his relation within the prohibited de- 
grees, having a cause depending before him, 
should offer him a present, it is incumbent 
on him to refuse it.— 8o likewise, if any 
person ncciistoraed to send him presents prior 
to his appointment should send him more 
than usual, — or if, having a suit before him, 
he should send him any presents whatever ; 
in neitl^r case is it lawful for him to accept 
them, since they would bo considered as 
given to him in consequence of his office, and 
hence an abstinence from such is indispen- 
sable. 

Kor (f any feast or entertainment. — The 
Kazee must not accept of an invitation to 
any entertainment, excepting a general one ; 
because a particular entertainment would be 
suppos(‘d to'bavo been given on account of 
his office, and his acceptance of it would 
tlu relore render liim liable to suspicion : in 
opposition to the case of a general one, — 
Inis ordinance, wliich has been adopted by 
the two ITders, applies eimally to the feasts 
of relations and others. — It is related, as an 
opinion of Mohammed, that the Kazee may 
accept of an invitation to a feast from his 
relation, although it be a particular one, in 
the same manner as ho is permitted to accept 
of prc8^*nts from him. — It is to be observed 
tliat a*particular entertainment means such 
as depends entirely on the preference of the 
Kazee ; that is, such as would not take place 
in case of his absence ; and a general one is 
the reverse. 

He must attend funerals y and visit the sick, 
—It is litting that the Kazee attend at 
funeral prayers ; and also, that he visit the 
sick; for these are amongst the duties of a 
Mussulman, inasmuch as the prophet, in 
enumerating six incumbent offices of the 
Mussulmans towards each other, mentioned 
funeral prayers and the visiting of the sick. 
— But it is requisite that, on these occasions, 
he make no unnecessary delay, nor permit 
any person to hold a conversation on the sub- 
ject of his suit, lest he should thereby afibrd 
room for suspicion. 

Precautions requisite in his general con- 
duct and behaviour . — The Kazee must not 
give an entertainment to one of the parties 
in a suit without the other; because the 
prophet has prohibited this; and also, be- 
causb it is of a suspicious nature. 

• 22 



$z$ 


DUTIES OF THE KAZEE. [Vol. II. 


ilie t#o patties meet in the as- 
iemhly of me Kazee, he must behave to w^h 

SSSw a. ^SJop^rrhaTwid, ‘”LS’r»triei 
Oilliality be ooserved towards the parties in a 
suit with respect to their sitting: down, or 
direotinff them, or looking towards them. 

T&s Kazee must not speak privately to 
either of the parties, or make signs towards 
Mm, to give him instructions or support his 
argument; for, besides giving rise to bus- 
picion, he would thereby depress the other 
party, who might be induced to forego his 
claim, from an opinion that the Kazee was 
biassed towards the other. 

The Kazee must not smile in the face of 
one of the parties, because that will give 
him a confidence above the other; neither 
must he give too much encouragement to 
either, as he would thereby destroy the 
proper awe and respect due to his office. 

And in his conduct towards witnesses in 
courts or whilst giving evidence, — It is abom- 
inable in the Kazee to prompt or instruct a 
witness, by saying to him (for instance), “ Is 
not your evidence to this or to that efiect?*' 
Because assistance is thereby, in elFect, given 
to one of the parties; ana it is therefore 
abominable, in the same manner, as it would 
be to instruct either of the parties themselves. 
— Abe Yoosaf has said that instruction to a 
witness, on an occasion free from suspicion, 
is laudable ;‘-becau8e a witness may some- 
times be at a. stand from the awe with which 
he is struck in the assembly of the Kazee ; 
and in such case to encourage him, in order 
to give life to the right of his party, is the 
same as the deputing of a person to compel 
the appearance of tne defendant in court, 
which IS lawful, notwithstanding it be an 
assistance to the plaintiff, — As, also, it is law- 
ful to exact bail from the defendant, al- 
though an assistance ho thereby given to the 
plaintiff; in the some manner it is laiyful to 
give encouragement to a witness, to preserve 
his right, although assistance be thereby 
offer^ to one of the parties. 

H$ mtist not pive judgment at a time when 
his understanding is not perfectly clear and 
unbiassed . — The Kazee must not give judg- 
ment when he is hungry or thirsty, because 
such situations diminish the intellect and 
understanding of the person affected by them. 
Neither must he give judgment when he is 
in a passion, or when he has filled his 
stomaon with food, because the prophet has 
said “ Let not the magistrate decide between 
disputants when he is angry or full.’’ 

A TOT7NG Kazee ought to satisfy his pas^ 
sion with his wife before he sits in the court, 
that he may not be attracted by the view of 
women that may be present there. 

Section. 

o Of Imprisonment. 

Muks in imprisonment for dsbt . — When 
a olaimant establishes his right before the 


Kazee, and demands of him the imprison- 
ment of his debtor, the Kazee must not 
precipitately oomnly, but must first ord^ 
the debtor to render the right ; after which, 
if he should attempt to delay, the Kazee may 
imprison him. — This is related in Kadooree ; 
ana it proceeds on the principle, that im- 
prisonment is the punishment of delay ;— 
whence it is necessary first to or^r him to 
restore the right to its owner, that his delay 
may be made apparent.— This is where the 
right is established by the debtor’s acknow- 
ledgment ; for in that case the non-payment 
on the first demand is not construed into 
delay, because it is possible that the debtor 
expects a respite, and therefore has not 
brought the money along with him. But if 
he should delay after the decree of the 
Kazee, he must then be imprisoned, as his 
delay is then evident.— Where, on the other 
hand, the right is' established by evidence, 
the defendant must be imprisoned imme- 
diately on the establishment of it ; because 
his denial, which occasioned the necessity of 
proof by evidence, furnishes a suflficient argu- 
ment of his intention to delay. 

In an award of deht^ the defendant must 
he imprisoned immediately on neglecting to 
comply with the decree,— provided it he 
incurred for an equivalent, or by a contract 
of marriage.— 1¥ a defendant, after the 
decree of the Kazee against him, delay the 
payment in a case where the debt due was 
contracted for some equivalent (as in the 
case of goods purchased for a price, or of 
money, or of goods borrowed on promise of 
a return), the Kazee must immediately 
imprison him, because the property he 
received is a proof of his being possessed of 
wealth.“ln the same manner, the Kazee 
must imprison a refractory defendant who 
has undertaken an obligation in virtue of 
some contract, such as marriage or br,il, 
because his voluntary engagement in an 
obligation is an argument of his possession 
of w'ealth, since no one is supposed to under- 
take what he is not competent to fulfil.— 
If, also, in this case, he pleW poverty, this 
plea is nevertheless rejected, and the plain- 
tiff’s assertion (of his being possessed of 
wealth) credited.— It is to be observed, that 
the obligation contracted from marriage, as 
here mentioned, relates only to the Mihr 
Mooajal, or prompt dower, and not to the 
Mihr Mowjil, or deferred dower, because an 
engagement to pay a future debt does not 
argue the possession of wealth.— In cases, 
also, of debt of -any other description (such 
as a compensation for usurped property, 
amercement for a crime, the consideration of 
Kitahat, compensation for the freedom of a 
partnership slave, the maintenance of a wife, 
and so forth), the Kazee must not imprison 
the defendant when he pleads poverty ; 
because none of these acts indicate the 
ossession of wealth, and therefore his 
eolariltion of poverty must be credited. 

And also in every other instance, if the 
creditor prove his capacity to discharge it.— 
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If, however, the plaintiff prove that he is of Hijr. — The petiod of imprisonment is 
possemed of wealth, the Kazee must in that ffxed at two or three months, for this reason, 
oase imprison the debtor, under any of the that as the imprisonment is inflicted on 
above oiroumstanoes.—The distinctions here account of contumacy, in the debtor’s with- 
stated are Jrom the Zahir Rawayet.*— It is holding payment of the debt notwith- 
said, by other authorities, that the assertion standing the Kazee’s order, the Eazee must 
of the plaintiff must be credited in every therefore imprison him until such time as 
• case of d|bt ; that is, whether the debt he reveal his property, in case he have any 
contraotea in exchange for an equivalent, concealed; and as it is requisite that the 
or voluntarily engag^ for by the party ; term be of some duration, to the end that 
because poverty is the original state ot man, this advantage may be obtained from it, 
and wealth merely supervenient, and thus Mohammed has therefore fixed it at the 
the natural condition ot man is an argument period above mentioned. — Other authorities 
of the truth of the defendant's declaration fix it at one month, at five months, and at 
of poverty.— There is also another tradition, six months. — In fact, this is a point which 
that the defendant's declaration of poverty must be left to the discretion of the Kazee ; 
is creditable in every case of debt, excepting because the conditions of men are various 
such as is contracted in excliange for an in regard to their endurance of the hardships 
equivalent. of irnprisonnient, some being capable of 

Case of a wife suing /gr her maintenance, bearing it longer than others ; and hence 
— If a wife demand her subsistence from her the necessity oi leaving it to the Kazee to 
husband, and he plead poverty, his declara- act as ho may deem best. — If the debtor 
tion, corroboratea by an oath, is to bo prove his poverty by witnesses, prior to the 
credited.— In the same manner, if a person expiration of tlie prescribed period,* in that 
emancipate his share in a partnership slave, case there are two traditions. According 
and his partner demand a compensation for to one, tlio witnesses arc to bo credited : but 
his share, and he plead poverty, his deolara- according to the other their evidence is not 
tion is to be credited. to be admitted. — Many of our modern doctors 

Objection. — These two cases arc con- follow the latter opinion, 
formable to the two last quoted traditions : Case of acknowledgment of It is 

hut they arc repugnant to the doctrine of related, in the Jama Sugheer. that if a person 
the Zahir liawayet ; for although, in virtue make an acknowledgment oi debt before the 
of the marriage in the one ease, and the Kazee, he [the Kazee] must in such case 
emancipation of the joint slave in the other, imprison him, and must then make inquiry 
there exists in both a voluntary engagement of the people into his circumstances. If it 
of responsibility, which indicates the pos- appear that he is rich, ho must in that oase 
session of wcaltn, still his declaration of continue his imprisonment: but if his poverty 
poverty is nevertheless declared to be credi- be made apparent, he must release him. — The 
table. compiler oi the Iledaya remarks that this 

Reply. — Subsistence to a wife is not an alliiaos to a person who, having at one time 
absolute debt (that is, such as can be rendered made an acknowledgment of debt to the 
void only by payment or exemption), for it be- Kazee, or to some other, afterwards discovers 
coihes void, according to all our doctors, witli- an inb'iition of delay ; for otherwise it would 
out payment or exemption, in case of death, difi’er from the doctrine of Kadooree, before 
— In the same manner also, compensation quoted, in which it is expressly declared 
for freedom is not an absolute debt, according that the Kazee ought not immediately to 
to Haneefa, bei«g in his opinion the same imprison a debtor after acknowledgment.— 
as the consideration of Kitabat and the (The compiler gives this explanation with 
doctrine of the Zahir Rawayet alludes only a view to reconcile the doctrine of the Jama 
to absolute debts. Sagheer with that of Kadooree.) 

In a case where the defendant pleads A husband may he imprisoned for the 
poverty, and the plaintiff proves, by evidence, maintenance of his wife : but a father cannot 
nis possession of wealth, the Kazee must be imprisoned at the suit of his son. — A 
imprison him [the defendant] for two or husband may be imprisoned for the main- 
three months ; after which it is requisite tenance of his wife, because in withholding 
that he make an investigation into his it he is guilty of oppression : but a father 
circumstances ; and if, upon such investi- cannot be imprisoned for a debt due to his 
gation, the people say he is wealthy, let him son, because imprisonment is a species of 
he continued in confinement: — but if they severity, which a son has no right to be 
say he is poor, let him be released ; because the cause of inflicting on his father ; in th« 
he stands in need of an allowance of time to same manner as in cases of retaliation or 
enable him to acquire wealth ; and the con- 
tinuance of his imprisonment is, in such 

oase, an oppression. — In Kadooree’s abridg- * This is an apparent contradiction to 
ment,it v related that he is to be released what immediately precedes, concerning the 
from confinement, but that the plaiatitf is discretionary power of the Kazee with respect 
not to be prohibited from using importunity to the period of imprisonment. — It is, how- 
with him. — The case of importunity will be everf merely a continuation of the doctrine 
more fully discussed hereafter in treatfng of Mohammed, who has prescribed a term. 
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However, a fatHer withHold 
inallltexiftnoe from an infant son, who has no 
liropmrty of his own, he must be imprisoned ; 
Heoause this tends to preserve the life of 
tile child ; and also because there is no other 
remedy, since maintenance (in opposition to 
debt) IS annulled by the lapse of time, and 
therefore it is necessary to prevent its 
destruction for the future. 


CHAPTER II. 

OP LETTEES PBOM ONE KAZEE TO ANOTHEE. 

Letters authenticated hy evidence are ad-- 
missible in cases of property.-^ A lettee 
from one Kazee to another is admissible 
relative to all rij^hts except punishment and 
retaliation, provid('d it be authenticated by 
evidence exhibited before the Kazee to whom 
it is addressed, for wliich there is an absolute 
necessity, as will be shown hereafter. 

Difference htftween a record^ and a ^Cazee's 
letter.— witnesses exhibit evidence, before 
a Kazee, ajcainst a defendant, the subject of 
the suit being; at a distance, the Kazee may 
pass a decree upon such testimony, because 
ft establishes proof. The decree so made is 
writtev. down, and this writing: is termed a 
^djil or record, and is not considered as the 
letter of one Kazee to anothcir.* — If, how- 
ever, the evidence be g:iven in the absence of 
the defendant, the Kazee must not pass a 
decree, it being: unlawful to do so in the 
absence of the person whom it afl'ects; but 
he must take down the evidence in writinj^, 
in order that the Kazoo to whom such writ- 
ing shall be addressed may use it as evidence. 
— This writing is termed Ivitab-Hookmeoj or 
the letter of one Kazee to another, and is a 
transcript of real evidence. 

A letter is transtnissdde only on certain 
conditions. — It is to be observed that the 
transmission of letters of one Kazee to an- 
other is restricted to several conditions, 
which will hereafter be explained ; and the 
legality of it is founded on its necessity, 
since it may often be impossible for the 
plaintiff to bring the defendant and the 
evidences together in the same place, be- 
cause of the distance of their abodes. — Hence 
the letter of one Kazee to another is, as it 
were, the evidence of evidence, or a branch 
from the trunk. —It is also to be observed 
that the term rights, above used, compre- 
hends debts, and also marriage dowers, 

S ortions of heirs, usurpations, contested 
eposits, or Mozoribat stock denied by the 


* This case supposes the thing in dispute 
to be situated in me jurisdiction of a different 
Kwee from him before whom the parties 
<mng their suit ; and the decree which in 
this caw the Kazee gives being written down, 
is carried to the other Kazee, who is bound 
to aee it enforced 


manager; because all these are eqmya- 
lent to debt^ and are capable of ascertain- 
ment by description, without the necessity 
of actual exhibition.— Letters from one 
Kazee to another are also admissible in the 
case of immoveable property, because it is 
capable of ascertainment by a description of 
its boundaries : — but they are not admissible 
with regard to moveable property, because, 
in that case, there is a necessity for actual 
exhibition. — It is related as an opinion of 
Aboo Yoosaf, that letters from one Kazee to 
another are admissible with respect to a male 
slave, but not with respect to a female, be- 
cause the probability of elopement is stronger 
in the one than the other. — It is also related 
as an opinion of his, that they are admissible 
with respect to both male ana female slaves, 
but that particular conditions are requisite 
to establish their ^admissibility, whicn will 
be explained in their proper place. — It is 
related as an opinion of Mohammed, that the 
letters of a Kazee are admissible witli respect 
to every species of moveable property ; and 
this opinion has been adopted oy our modern 
doctors. 

The testimony requisite to authenticate it. 
— The letters of Kazees are not admissible, 
unless authenticated by the testimony of 
two men, or of one inan and two women ; 
because there is a similarity between all 
letters, and it is therefore necessary to estab- 
lish their authenticity by complete proof, — 
that is, by evidence. — The ground of this is, 
thnt these letters arebindingin their nature, 
and therefore require to be completely proved. 
- It is otherwise with respect to the letters of 
Tlirbecs [Infidel aliens] to the Imam, solicit- 
ing protection ; for these require not to be 
proved by evidence, since they are not binding 
in their nature, inasmuch as it rests with 
! the Imam to grant the protection or not, at 
I his pleasure.— It is also otherwise with'i'e- 
j spect to the mesmge of a Kazee to a Moozkee 
' [purgator of witnesses,] or with respect to 
the message of a purgator to the Kazee, for 
such a message has no forai3, considered as 
the message of a purgator, but merely as 
being a corroboration of the testimony of 
witnesses. 

The contents must he previously explained 
to the authenticating witnesses. — It is incum- 
bent on the Kazee to read his letter in the 
presence of the witnesses who are to authen- 
ticate it, or to explain the contents of it to 
them, that they may have a knowledge 
thereof ; because evidence cannot be given 
without knowledge. Afterwards he must 
close the letter, and affix his seal to it in 
their presence, and then consign it over to 
them, that they may have a security gainst 
any possibility of alteration in it.— This is 
according to Haneefa and Mohammed ; and 
the reason is, that a knowledge of the subject 
of the lettor, and an evidence of the. affixture 
of theiseal, are indispensable requisites ; and 
in the same manner a remembrance of the 
contents is also requisite ; whence it is that the 
Ks^zee must furnish them with an open copy 
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otthe letter, with which they may refresh 
their memory.— It is however related, as the 
last opinion of Aboo Yoosaf, that no one of 
these particulars is requisite, it being suffi- 
cient to attest that this is the letter and this 
the seal of the Kazee ; and it is also reported, 

» from him, that the affixture of the seal is not 
necessary .•-Hence it appears that, after his 
attaining the dignity oi Kazee, he considered ' 
this matter as of little consequence ; and his ! 
opinion is of great weight, since those that ' 
only hear are not so competent to determine ! 
as those that see. —Sliiiusal-Aymahas adopted 
the opinion of Aboo Yoosaf. 

It must not he received hut in presence 
of the defendant. — When a letter from a 
Eazee arrives, the Kazee to whom it is 
addressed ought not to receive it unless in 
the presence of the defendant ; because as ' 
such letter is equivalent ?o an exhibition of 
evidence, the presence of the defendant is 
therefore indispensable. — It is otherwise with 
respect to the other Kazee’s •liearing the 
evidence, because that is done merely with 
a view to transmit it, and not to puss 
sentence upon it. 

Forms to he observed in the reception of it. 
“When the witnesses bring the lettcT to the 
Kazee to whom it is uddn'ssed, let him lirst 
look at the seal of it, and afh'r hearing their 
b'stiraonv (that “ this is the letter of a par- 
ticular Kazee, ’’—that “he dilivered it to 
them in his court of judgment,” — that “he 
read it in their presence,’’ — and, that “ he 
affixed his seal to it before them’’), let him 
then open and read it in the ])resence of the 
defendant, and pass a decree agreeably to the 
contents. — This is according to llaneefa and 
Mohammed, — Aboo Yoosaf has said it is 
sufficient for the witnesses to attest that 
“ this is the letter and seal of such a Kazee.” 
—In the Kadooree, tlie proof of the int(‘grity 
of the witnesses prior to the opening of the 
letter is not made a condition. — The better 
opinion, however, is that it is a necessary 
condition; and^he same has been declared 
by Khasaf ; for this reason, that there may 
eventually be a necessity to recur to other 
evidence, in case of a want of proof of the 
integrity of those that brought it ; and it 
would be impossible for any others to give 
their testimony unless the seal still remained 
upon it ; it is therefore absolutely necessary 
that the Kazee defer breaking the seal of the 
letter until the integrity of the bearers be 
proved. 

It is rendered void hy the death or dis- 
mission of the writer in the interim. — One 
Kazee must not accept a letter from another, 
unless the Kazee that wrote it be, at the 
time, still fixed and established in his office. 
— If, therefore, prior to the receipt of the 
letter, the Kazee that wrote it should have 
died, or have been dismissed from his office, 
or have become disqualihed from tht% duties 
of it, from apostasy or insanity, or from 
having suffered punishment for slander, — 
the Kazee to whom the letter is addrefsed 
must then reject it ; because the author of it 


being at that pexiod reduced to the level of 
the people, any information from him, in- 
dependent of what relates to himself, or 
mutually to them both, is not admissible. 

Or {unless ^.nerally addressed) hy the 
death or dismission of him to whom it is 
transmitted. — So, likewise, if the Kazee to 
whom the letter is addressed should have 
died, another Kazee must not open it, unless 
the address run in this manner. “ To the son 

of , Kazee of the city of — , or to 

whatever Kazee it may concern, this letter,’’ 

in which case another Kazee may receive it, 
because he is comprehended in the address 
from the speciHoation of his office and oitv. 
—If the address, however, be merely,^ “ To 
whatever Kazeo it may concern,’’ he is not 
entitled to open it, from the uncertainty of 
the address. 

If the defendant die previous to the arrival 
of the letter with the Kazee, judgment must 
be passed upon it in presence of his heir, as 
being his representative. 

It is not admissible in cases of punishment 
or retaliation. —A LETTER from one Kazee to 
another is not valid in eases of retaliation or 
punishment ; because as in such a letter there 
exists a seinblauco of substitution (for the 
letter is not itstdf evidence, hut merely a 
substitute for evidence), it is therefore equi- 
vahmt to evidence upon evidence ; and as 
evidence upon evidence is not admitted in 
these cases, the letter of a Kazee cannot be 
admitted. 

Section, 

A woman may execute the office of Kazee 
in all cases of property. — A WOMAN may 
execute the duties of a Kazee in every case 
except punishment or retaliation, in con- 
formity with the rule that the evidence of a 
woman is admissible in every case except in 
cases of punishment or retaliation ; for the 
rules 4>f jurisdictoin are derived from the 
rules of evidence, as was before stated. 

A Kazee is not at liberty to appoint a deputy ^ 
without the authority of the Imam.-A.li is 
not permitted to a Kazee to appoint a deputy, 
unless he have received a special power from 
the Imam to that effect ; for although he 
have been himself appointed to the office of 
Kazee, yet be has not been empowered to 
confer such appointment on another. — Hence, 
in the same manner as it is unlawful for an 
agent to appoint an agent unless with the 
permission of his constituent, so is it un- 
lawful for a Kazee to appoint a deputy unless 
by the authority of the Imam. — It is other- 
wise with respect to a person appointed to 
read the Friday’s prayers ; for he may 
appoint a deputy to act lor him, since if any 
delay should happen in the performance of 
this service, the prayers would become void 
and null, as the period for them is fixed : 
the appointment of a person to read the^ 
prayers, therefore, is virtually an argument 
of itis being empowered to appoint a deputy 
to act for him, with a view to prevent the 
nullify of the service contrary^ jurisdic- 
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beiair maiatained over mankind, their pre- 
tumpHon may be restrained, for otherwise 
men would continually settle their differences 
by a private reference, without regard to the 

An arbitrator's award of a fine against 
the tribe of an offender is of no effect , — If, 
in a case of homicide from error, the slayer 
and the heir of the deceased appoint an 
arbitrator, and he award a fine of blood to 
be paid by the tribe of the slayer, such 
award is of no effect ; in other words, the 
heir is not entitled to exact such fine from 
the tribe in virtue of the award, for it has 
no force over them, as they did not authorize 
the arbitrator. 

Nor against the offender himself ^ unless he 
acknowledge the offence, — If, also, the arbi- 
trator award the fine to be paid by the 
slayer, the Kazee must annul it, as being 
contrary to the law, which prescribes the 
fine to be paid by the tribe ; — excepting, 
however, where the fact is proved by the 
confession of the slayer ; for in that case the 
tribe are not liable to the fine. ' 

He may examine witnesses. arbitrator 
is empowered to hear the witnesses of the 
plaintiff, and also to pass an avyard upon the 
denial or aoknowleugment of the parties, 
because this is agreeable to the law. 

The parties ^ acknowledaing an arbitrator's 
decree^ catinot afterwanh retract from it. 
^If an arbitrator give information to the 
Kazee of tlie acknowledgment of one of the 
parties, or of the integrity of tlie witnesses, 
at a time wlieii both the parties continue to 
adhere to his award, such information must 
be credited, and the Kazee must not after- 
wards credit the denial of either of the 
parties, as the arbitrator’s authority still 
continues unshaken. — If, on the other hand, 
he give information to the Kazee relative to 
his award (that is, if the ppMics dispute con- 
cerning his award, — one of th<uu stiying that 
"it was to such or such effect,” and tlie 
other denying this, and tlie arbitrator inform 
the Kazee tliat “ he has awarded so and 
so’'),-;-his information must not be credited, 
since in such case his authority no longer 
endures. 

Any award passed in farour o f a parent ^ 
child, or wife, is null. — Tiik deteriuimitiou 
of every person acting in the capacity of a 
judge (whether he be a Kazee or aii arbitra- 
tor) in favour of his father, his mother, his 
child, or his wife, is null and voL i, because 
evidence in favour of any of these relations 
being unlawful on aoooimt of the suspicion 
which it suggests, a determination in their 
favour is also unlawful, for the same reason. 
— A determination, however, against any of 
these relations is vali I, because eyideiyje 
against them is accepted, since it is liable to 
no suspicion. 

Joint arbitrators must act conjunctively.- - 
If^wo persons be appointed arbitrators, it 
is inoumbont upon them to act conjunctively 
in ^ving a determination, as this is a matter 
which requires wisdom and judgment. 


Section, 

Miscellaneous Cases relative to Judicial 
I Decisions, 

' No act can he performed, with respect to 
the under story of a house, which may anu 
way affect the building, — lir a house, of which ^ 
the upper story belongs to one and the * 
under story to another, the proprietor of the* 
under story is not entitled to drive in a nail, 
or to make a window, without the permission 
of the proprietor of the upper story. — This 
is the doctrine of Haneefa. The two dis- 
ciples hold that the proprietor of the under 
story may do any act whatever with respect 
to it, provided no injury result to the upper 
story. The same disagreement also subsists 
with regard to the proprietor of the i^per 
story building upon that foundation. Some 
of our lawyers remark that the doctrine 
.scribed to the two disciples is only an ex- 
planation of that of Haneefa, and that, in 
reality, there>>xists no disagreement between 
them. — Others again say that, according to 
the two disciples, there is a perfect freedom ; 

— in other words, either of the proprietors is 
at full liberty to do whatever act he pleases 
with relation to his property ; for property, 
in its very nature, implies a perfect freedom 
with regard to it, restrictions upon it being 
merely supervenient, and fixed in order to 
prevent any detriment to another. Hence if 
the detriment be only doubtful, and not 
inevitable, the proprietor cannot lawfully be 
restraiiu'd frotn acting upon his own pro- 
)erty. According to Haneefa, on the other 
laml, there is a restriction ; — in other words, 
neither of the proprietors is permitted to do 
luy acts with regard to their respective pro- 
perty without the permission of the otner, 
b(*cause such acts affect a place with which 
th(‘ right of another is eonueeted, and th^ 
right is sacred from any act of his, in the 
s.ime manner as the right of a mortgager or 
a lessee. — Besides, the freedom and absoluto- 
I ness of the property to its owner is here 
j supervenient, since it depends on the con- 
sent of another : so long, therefore, as that 
consent is doubtful, the original restriction 
operates. In these cases, moreover, the 
detriment is not eventual, but is in some 
degree certain; since the driving in of a 
nail or wedge, or the breaking of the wall to 
make a window, tends to weaken the edifice, 
whence these acts are prohibited. 

A passage cannot he made into a private 
lane. — If there be a long lane, parallel to 
which, either on the right or left, run^ 
another long lane, not a thoroughfare (that 
is, not open at both ends), it is not permitted 
to any of the inhabitants of the first lane to 
make a door to open into the second lane ; 
because the object of making a door is to 
obtain a passage to and fro ; and the second 
lane is not free to the inhabitants of the first, 
since not being a thoroughfare, the right of 

E assage throu^ it belongs only to the in- 
abit^nts of it. — Some have said that it ia 
perfectly lawful for any of the inhabitants 
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of the Brst lane to open a door into the 
second ; because the opening of a door is 
notMng more than the breaking of a wall 
by its proprietor, which is lawful ; but that 
the prohibition against passing to and fro 
nevertheless remains in force. The authentic 
^doctrine, however, is, that the opening of a 
door, in suih case, is unlawful ; because after 
the door is opened it will be difficult to pre- 
vent a continual thoroughfare; and also, 
because there is a possibility that after some 
time the right of passage might be claimed 
by the person who made the door, and the 
very circumstance of the door might be 
pleaded as a proof of his right. If, however, 
the second lane be not long, but short, the 
inhabitants of the first lane have a right to 
open doors into it ; because they have a 
right of passage through it, since on account 
01 its shortness it is considered as a court, 
in which ail have a right of participating, 
whence it is that they have all an equal claim 
of Shaffa in case of the sale o4 any of the 
houses in it. 

An indefinite claim may he compounded.— 
If a person vaguely claim something bcdoug- 
ing to a house, and the proprietor of tlie 
house deny his right to anything, but after- 
wards compound with him for his claim, such 
composition is valid ; for althougli the article 
in dispute was not known, yet a composition 
with a known article for one that is unknown 
is lawful, according to our doctors, since as 
the article compounded for merely drops, the 
uncertainty concerning it can never create 
strife ; — for uncertainty, in a matter which 
drops, leaves no room for contention, as this 
cannot occur but in cases of uncertainty 
respecting things the delivery of which is 
required. 

Case of a claim founded on gift and 
purchase. — Ip a person claim a house in the 
possession of another, on the plea that “the 
possessor had, at a former period, made a 
gift of it to him," and upon being required 
to produce evidence, should then say, “he 
denied the gift, Snd I therefore bought the 
house from him,’’ and produce witnesses, 
and they attest the purchase, but state the 
date of it to be antecedent to the gift, such 
testimony is not admissible, because of its 
differing from the assertion of the claimant 
with respect to the date of the deeds ; — 
whereas, if they were to attest the purchase 
as having been made posterior to the gift, 
their testimony would, in that case, be 
admitted, because of its conformity to the 
claimant’s plea. If, on the other hand, he 
plead a giit, and then bring witnesses to 
prove the purchase previous to the gift, 
without mentioning the denial of the gift 
by the donor, in this instance also the 
evidence is not admissible. — This is men- 
tioned in various copies of the Jama 8agheer ; 
and the leasoQ of it is that the claim of the 
house, in virtue of a gift, is an aclfnow- 
l^ment of its being the property of the 
giver; bpt from which the claimant afty- 
wards recedes by declaring that he had 
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puTobased it prior to the ^ift ; which is a 
contradiction ; it is otherwise in the former 
case; for there the purchase is declared to 
be posterior to the gift; and a declaration 
to this effect, so ft^ from denying the 
property to have existed in the donor at 
the time of the gift, is rather a confirmation 
of it. 

If the purchase of a female slave he cUnied 
hy the purchaser i the master may cohabit with 
her, — If a person possessed of a female slave 
say to another, “ you purchased this dave 
from me, and have not paid me the price,** 
and the other deny the sale, and the possessor 
of the slave determine in his own mind to 
drop the suit, and of oonsequenoe refrain 
from any further contention with the other, 
he may then lawfully cohabit with her, since 
the denial of the purchaser annuls the sale 
in the same manner as whore both parties 
deny it. 

OiUECTiON.— How can the sale be annulled 
by the mere determination of the seller in 
his own mind to relinquish the suit, since 
no confraets can be annulled by the mere 
detiTiniiiatiou to annul them ; whence it 
is that, in a sale with an option, if the 
possessor of tho option determine to annul 
it, still the annulment does not take place 
immediately on tho forming of such resolu- 
tion ? 

Reply. — I n the case in question tho sale 
does not beeome null merely by the deter- 
mination, but because of the determination 
being joined to a conduct that manifests 
it, such as tho detention of tho slave^ in 
the proprietor’s possession, his carrying 
her away from the place of contention to 
his own house, and his using her as a ser- 
vant. 

In the receipt of monoi/, tho declaration of 
the receiver must be credited with respect to 
the quality. — If a person acknowledge that 
he had received ten dirms from another, but 
afterwards assert that they were Zeyf, or 
bad, in that case his declaration must be 
credited ; because bad dirms, although of 
an inferior value, are nevertheless of the 
species of dirms, whence if, in a Sirf sale, a 
person take possession of bad ones in ex- 
change for good, it is valid. As, moreover, 
a receipt of dirms is not restricted to good 
ones, it does not follow, from his ackriowledg- 
nent of the seisin, that the dirms were 
good ; and such being the case, his declara- 
tion must be credited, because ne denies the 
receipt of good dirms, which is his right. — 
It would be otherwise if he were to oeclare 
that “he had received ten good DIRMS.** or 
that “ he had received his right,” or “ the 
price of his wares,” or “ a discharge of his 
dailies,’* and afterwards to allege that the 
dirms were bad; for in neither of these 
cases would his declaration be credited ; 
because in the first case he expressly ac- 
knowledges the receipt of good dirms ; andT 
in the three following he makes such ac- 
knowledgment by implication, and there- 
fore his subsequent declaration t>» the con- 
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ixmjf being eoniidered as a prerarication, is 
notmredited/ 

A ^editor denying his debtor^ s acknow^ \ 
Mf^nent cannot afterwards substantiate hts 
daim but by prooft or the debtor's verification* 
•-“3Lf one j)er8on say to another, “ I owe you 
one thousand dirms,” and the other r^ly, 
** you do not owe me anything/* but after- 
Yrards, in the same meeting:, say, you owe 
me one thousand dirms,** m that case he is 
not entitled to anything unless he adduce 
proof, or the debtor verify his assertion; 
because the debtor's acknowledgment was 
virtually annulled by his denial ; and his 
subsequent assertion of course becomes a 
claim de novo, which therefore requires 
either to be proved, or to be verified by 
the debtor. It is otherwise where a person 
says to another, “ you bought certain goods 
from me,” and tnat other denies ; for he 
might nevertheless afterwards, without 
prevarication, confirm the declaration of 
the person in question in the same meeting ; 
because in a contract of sale one of the 
parties only cannot annul it; in the same 
manner as one of them is incapable of 
making it. — The reason of this is that the 
acknowledgment of a contract of sale is the 
right of the buyer and seller jointly, and 
therefore the contract is not annulled by the 
denial of the purchaser only : the confirma- 
tion of the nurehaser, therefore, after his 
denial, is valid, since his denial did not 
occasion an annulment.— A person, on the 
contrary, in whose favour an acknowledg- 
ment is made, may of himself annul such 
acknowledgment by a rejection of it; and 
his subsequent assertion corresponding with 
the acknowledgment is not a corroboration 
of it, because the acknowledgment did not 
then exist, it having been virtually done 
away by his rejection of it.— Hence the 
subsequent assertion is a claim de novo, 
which consequently miuires either proof by 
witnesses, or the verification of the (u?btor. 

In a cloim for debt, the evtde/tce of (he 
debtor ^ proving a discharae^ must be credited, 
— If a person make a claim upon another, 
and that other declare that ho never owed 
him anything, and the plaintiff prove, by 
witnesses, that the defendant owes him one 
thousand dirms, and the defendant, on the 
other hand, prove by witnesses that he has 
paid the same, in that case the evidence of 
the defendant must be credited : and in the 
9 ame manner also, the evidence of the de- 
fendant must be credited, in case it tend to 
establish his having obtained a releasement 
or discharge of the claim. — Zitfer maintains 
that the evidence of the defendant must not 
be credited, since payment is a branch of 
obligation, and the defendant having d^fnied 


^ • Here follows an account of the different 
gradations of dirms from good to bad, which 
18 omitted in the translation, as it will 
hereafter be fully explained in ite pVoper 
place. • 


the exietenoe of the obliration at any period, 
is therefore evidently guilty of prevarication. 
Our doctors, on the ower hand, argue that a 
consistency with regard to the denial and the 
proof is here possible, because unjust debts 
are sometimes paid to avoid litigation, and 
releasements from them are likewise some-^ 
times ^ven. Sometimes, also, asdefendant, 
after denying the validity of the claim, 
compounds with the plaintiff ; and in such 
case he is bound to pay the composition, 
notwithstanding the debt for which it was 
made may have been unjust. — If the defen- 
dant declare, “ I owe you nothing,’* in that 
case also his evidence, to the effect above 
recited, is creditable, because of its perfect 
conformity with the assertion that “ he owes 
him nothing,” which evidently means at 
that time, inasmuch as he proves that he 
had afterwards paid it to him. — But if he 
were to say, “ 1 never owed you anything, 
and 1 do not know you," — the evidence he 
might aftei wards produce of his having 
paid the debt, or of his having obtamed a 
releasement from it, would not oe credited ; 
because the contradiction between his asser- 
tion and the evidence cannot in this case be 
reconciled, since no man enters into the 
business of giving or receiving with one 
of whom he has no knowledge. — Kadooree 
remarks that in this case also the evidence 
must be credited, because the contradiction 
that subsists is not wholly irreconcileable, 
inasmuch as women who are kept ooncealea 
often transact business mediately through 
others, without knowing the person with 
whom the business is concluded ; and it also 
often happens that men of rank, when a mob 
assemble at their door and make a noise, 
desire their agents to give them some money 
to pacify them. 

L\ise of a disputed purchase of a defective 
skive,— I f a per. son declare that “ he nas 
purchased a female slave from another,” 
and that other deny that he had ever sold 
her to him, and the purchaser having proved 
his assertion by witnessed, an additional 
finger be discovered on the hand of the slave, 
and the seller prove by evidence that the 
purchaser had exempted him from responsi- 
bility for every defect, in that case the testi- 
mony of the selb r must be rejected, since he 
is evidently guilty of prevarication. This 
is the doctrine of the Zahir Rawayet. It is 
related, as an opinion of Aboo Yoosaf, that 
the evidence of the seller must be credited, 
because of the analogy of this case to that 
of debt, as before explained, in which it 
was shown that there was a possibility of 
reconciling the contradiction ; for a recon- 
cilement of the contradiction is also possible 
in this case, by supposing the seller to have 
been an agent for another, on which supposi- 
tion the declaration of the proprietor, that 
“ he had not sold the slave,” weuld have 
been true, and his subsequent plea, of having 
been exempted from a responsibility for de- 
feats, would also have been valid. Thus the 
apparent contradiction is capable of recon- 
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cilement. The mand on which the Eahir 
Bawayet proceeds is, that the plea of having 
been exempted from a warranty against de* 
fects is an aoknowledfftnent of the existence 
of the sale, which he had before denied, and 
hence it necessarily follows that he prevari- 
•cat^. It is otherwise in the case of debt, 
for in that^ase the payment is no argument 
of the respondent’s acknowledging the exist- 
ence of it, since (as has been before explained) 
unjust debts are often paid to avoid strife. 

A deed suspended^ in its effectf upon the 
will of Oodf is a person, having 

acknowledged a debt to another, should sub- 
scribe a deed to that effect, and at the con- 
clusion of it insert the following sentence, 
“ Whosoever produces this deed of acknow- 
ledgment, ana claims the thing recited 
therein, is proprietor thereof, if it please 
God,’' or, if a person, Ifaving sold some- 
thing to another, should at the end of the 
bill of sale insert the following sentence, 
“ If any person shall hereaft(^ claim the 
property of the subject of the sale, in that 
case I am answerable for the same, if it 
please God,” — in both these cases the deeds 
are of no effect; whence, in the tirst case, 
the acknowledgment is null, and in the 
second, the sale is invalid. The two disci- 
les hold that in the former case the debt is 
inding, and in the latter case the sale is 
valid ; because in their opinion the condition 
“ if it please God ” applies, not to the general 
purport of the deed, but merely (in the 
former instance) to the expression, ” Who- 
ever produces this deed of acknowledgment," 
and BO forth, — or (in the latter) to the ex- 
pression, ” If any person shall hereafter 
claim," and so forth ; because the design, in 
drawinjj up deeds of acknowledgment and 
of sale IS merely to corroborate and confirm 
th4 act ; and if the expression in (question 
had a reference to the whole deed, this design 
would be defeated. Haneefa, on the con- 
trary, being of opinion that this condition 
applies to tne \^ole of the deed, therefore 
holds it to be invalid.* It is to be observed, 
that if a blank be left at the end of a bill of 
sale or deed of acknowledgment, and the 
words “if it please God" be afterwards 
written, our lawyers are of opinion that 
the clause does not affect the bill or the 
deed, because the blank, in either case, 
marks the conclusion. 

CHAPTER IV. 

OP the decbees of a kazee relative to 

INHERITANCE. 

Case of the widow of a Christian claiming 
her inheritance after having embraced the 
faith— I y a Christian die, and his widow 


* The arguments both of the twe di|ciple8 
and of Haneefa are more fully detailed in the 

original but as they relate to principles 
proper ro the Arabic language, the traas- 
&tor has given only the substance of them. 


appear before the Xaree as a Mosslima, and 
dedare that ** she had become so since the 
death of her husband," and the heirs declare 
that she had become so before his death, 
their declaration must be credited. Ziffer is 
of opinion that the declaration of the widow 
must be credited; because the change of 
her religion, as being a supervenient cir- 
oumstanoe, must be referred to the nearest 
ossible period. The arguments of our 
octors are, that as the cause of her exclu- 
sion from inheritance, founded on difference 
of faith, exists in the present, it must there- 
fore be considered as extant in the preterite, 
from the argument of the present ; — in the 
same manner as an argument is derived 
from the present, in a case relative to 
the running of the wattTCourse of a mill; 
—that is to say. if a dispute arise between 
the lessor and lessee of a water-mill, the 
former asserting that the stream had run 
from the period of the lease till the present 
without interruption, and the latter denying 
this, injthat ease, if the stream be running 
at the period of contention, the assertion or 
the lessor must be credited, but if otherwise, 
that of the lessee. As, moreover, au argu- 
ment drawn from a])parent circumstances is 
proof sufficient to sot aside the claim of a 
plaintiff, it follows that the argument in 
uestiou suffices, on behalf of the heirs, to 
efeat the plea of^ the widow. With re- 
spect to what Ziffer objects, it is to be 
observed that he has regard to the argument 
of apparent circumstances, for establishing 
tile claim of the wife upon her husband’s 
estate, and an argument of this nature does 
not suffice as proof to establish a right 
although it would suffice to annul one. 

Case of the Christian widow of a Mussul* 
man claiming under the same circumstance, 
—If a Mussulman, whose wife was once a 
Christian, should die, and the widow appear 
before J,he Kazee as a Musslima, and declare 
that she had embraced the faith prior to the 
death of her husband, and the heirs assert 
the contrary, in this case also the assertion 
of the heirs must be credited, for no regard 
is paid, in this instance, to any argument 
derived from present circumstances (as in 
the case of the water-mill), since such an 
argument is not capable of establishing a 
claim, and the widtjw is hero the claimant 
of her husband’s property. With respect to 
the heirs, on the contrary, they are repel- 
lants of the claim ; and probability is an 
argument in their favour, since the Islamism 
of the widow is supevenient, and is there- 
fore an argument against her. 

A trustecy on the decease of his principal^ 
must pay the deposit to whomsoever he ac* 
knowledges as heir. — If a person who had 
deposited four thousand dirms in the hands 
of another should die, and the trustee ac- 
knowledge a certain person to be the son 
the deceased, and his true and only heir, he 
is b^und to pay to that person the four 
thousand dirms which he held in trust; 
because in this case he makes ^ acknow- 
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ledgi^t that what ha retains in trust, is 
nght of the heir, and consequently it is 
the same as if, during the life of the per^n 
!&om. whom he received the deposit, he had 
acknowledged that it was his right. It is 
otherwise where a trustee makes an ac- 
knowledgment that a certain person has 
been appointed an agent for seisin bv the 
proprietor, or that such an one has purchased | 
the deposit from the proprietor ; for in that 
cose he could not be desired to deliver up | 
the deposit, because this acknowledgment' 
proves the actual existence of the depositor, 
since it shows him to be still living. His 
acknowledgment, therefore, of the agency 
or the purchase, is an acknowledgment 
affecting the property of another: but this 
cannot be objected to an acknowledgment 
made by a trustee after the death of the 
proprietor, for upon that event the property 
devolves upon the hcdrs. It is olhorwise 
where a debtor acknowledges that a certain 
person has been appointed agent for seisin 
by his creditor ; for the acknowlejjgrnent 
here relates to his own property, inasmuch 
as he pays the debt by means of his own 
property, and the agent receives the same ; 
and hence, after such acknowledgment, he 
becomes bound to pay it. If the trustee, 
after making an acknowledgment in favour 
of the son and ludr, in the manner above 
related, should again make an acknowledg- 
ment in favour of another son, and the one 
first acknowledged deny the hame,in that ease 
he [the trustee] is bound to pay the whole 
to that one ; because after such acknowledg- 
ment became binding (in llu' manner already 
explained) his tenure of the propi rty was 
no longer valid ; and hence his suhsi'queiit 
acknowledgment in favour of the other sou 
is an acknowledgment with respect to the 
absolute property of the first son, and is con- 
sequently inv'alid,— in the bame manner as 
holds where the first .son is notorious; — and 
also, because, as at the tinu' wdien he [the 
trustee] made the acknowledgment in favour 
of the first son, no other son appeared to 
assert his right, the aeknowledginmit was 
therefore valid : but as the first son is pre- 
sent to deny the acknowledgment afterwards 
made in favour of tlie second son, that 
acknowledgment is therefon* invalid. 

In the division o f an estate, the Kazee mast 
not demand any 'security from the heirs or 
creditors in behalf of those tcho may he absent. 
— When a division is made of the efiects of 
a deceased person between lus heirs and 
creditors, the Kazee must not require security 
either from the heirs or the creditors, as a 
precaution in case of the appearance of more 
heirs or more creditors, for tliis would be op- 
pression, as being a deviation from conmuou 
practice. This is according to Huneefa. The 
two disciples maintain that he must require 
^eoui'ity. This disagreement relates to a case 
where the debt of the creditors and the right 
of inheritance is proved by evidence,, and 
where they severally declare tliat they Snow 
of no other debtors or heirs than themselves. 


The reasoning adduced by the two di^iples 
in support of their opinion is, that the Kazee 
is the conservator of the rights of the absent; 
and it is most probable that some of the 
creditors or heirs may be absent, since death 
is often sudden, and may happen at a time 
when they are not all present ; and as the 
taking of security is on this ofecount an 
advisable precaution, the Kazee must there- 
fore take this precaution, in the same manner 
as he exacts security when he delivers a 
trove, or a fugitive slave, to the owner, or 
when he awards maintenance to a wife from 
the estate of her absent husband. The argu- 
ments of Haneefa upon this point are two- 
fold. First, the right of those that are 
present is establisbeu with certainty in case 
of there being no absent heirs, and is appa- 
rently established in the mean time even if 
there be absent heits ; and as it is incumbent 
on tlio Kazee to act according to what is 
apparent to him, be must not suspend bis 
proceedings Cn favour of those that are pre- 
sent, by exacting security for the rights of 
the absent, whose actual existence is uncer- 
tain ; — in the same manner as where a person 
establishes the purchase of any thing in the 
hands of another,— or a debt due to him by 
a slave ; that is, if a person prove a right by 
purchase to a thing in the possession of 
another, it is the duty of the Kazee imme- 
diately to order it to be delivered to [him 
without exacting security, although another 
may eventually appear and claim it in virtue 
of a prior purchase ; — and in the same man- 
ner, if a person prove a debt due to him by 
a slave, the Kazee must order the slave to be 
sold, to the end that payment may be made 
from the price, without exacting any security, 
although there be a possibility of another 
creditor afterwards appearing. Secondly, 
the priiieipal is unknown, and securitjifis 
invalid if the principal be not clearly pointed 
out, — as where, for instance, a person says to 
several debtors, “ I am bail for one of you,’’ 
in which case the security is^invalid, because 
the actual principal is not signified, notwith- 
standing there be a certainty of his existence. 
In the case in question, therefore, the secu- 
rity is invalid a fortiori, since even the ex- 
istence of the principal is uncertain. It is 
otherwise in the case of decreeing mainte- 
nance to the wife of an absentee from the 
efiects of her husband, because her right 
being known and established, the person in 
favour of whom the security is given is not 
uncertain. AVith respect to the case of a 
fugitive slave, or a trove property, there are 
two traditions. Concerning those, however, 
there is also a diflference of opinion. Some 
have said that if the Kazee give a trove pro- 
perty to the proprietor, on his describing the 
i marks, or a fugitive slave to his master, on 
j the acknowledgment of the slave that the 
said i^rson is his master,” it is incumbent 
upon him, in either case, to take security. 
And all our doctors coincide in this Vfoinion ; 
be«iuse the right of the received is not 
j proved, whence it is in the power of the 
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Eazee, if he please, to withhold the slave ] that he will be mos^ careful of it. The 
from the j)er8on in question altogether. possessor, moreover, is responsible in oonse- 
Ift the joint inheriiance of a proj^rty held quenoe of his denial, whereas a trustee is 
by a third person, the present heir receives not. With respect to what is further said, 
his share ; hut no security is required in that no security must be exacted,” it pro- 
hehalf of him who is absent. — If a person ceeds on this principle, that the exaction of 
prove, by evidence, that a house then in the bail is an occasion of litigation and conten- 
^ another had been left between tion ; and it -is the duty of the Kazee to 
Ins brother, who is absent, in that prevent these, — not to excite them. If, in 
case one half of the house must be given the case in question, the absentee return, 
to him, and the other half left in the hands there is no necessity for a^ain producing 
of the person who has possession ; and no evidence, because he is entitled to the half 
security must be exacted from him. This in virtue of the Kazee’s decree in favour of 
is according to Haneefa. The two disciples the heir that w'as present ; for any one of the 
are of opinion, that if the possessor deny the heirs of a deceased person stands as litigant 
right, the share of the absent brother must on the part of all the others, with respect to 
be put into the hands of a trustee until his any thing due to or by the deceased, whether 
return ; but if he acknowledge the riglit, it it be debt or substance ; since the decree of 
must then be left in his possession for tliey the Kazee, in such case, is in reality either 
argue that a denier, as lydng an opponent, in favour of or against the deceased ; and 
cannot be trusted with the property ; whereas any one of the heirs may stand as his repre- 
it may be entrusted to an acknowledger, as sentatiye with respect to such decree. It is 
he is a friend and confident. The argument otherwise with respect to taking possession 
of Haneefa is that the decree ot the Kazee, of the portion due to another from the estate 
awarding that ” the deceased left the house of a person deceased ; that is to say, a part 
to his heirs,” is a decree merely in favour of of tln‘ ludrs, alt liougli they be litigants on 
the deceased ; for inheritance cannot take behalf of another heir, cannot, however, 
place unless the property of the person take possession of his portion on his behalf, 
through whom it devolves be proved ; and l)ecause a person, in taking possession, acts 
as there is a probability of tne deceased for hiinself, and is therefore incapable of 
having constituted the possessor trustee, it acting in it, as agent, for another. Hence 
follows that the house cannot be taken from the ptTson present is not entitled to receive 
him ; as holds in the case of bis acknow- any other pQrtion than his own ; in the same 
lodging it. In regard to his denial, it is manner as where an heir claims a debt 
virtually annulled by the decree of the due to the deceased, and the Kazee passes a 
Kazee ; and there is a probability of his not decree in his favour ; in which case tne heir, 
denying the right again, because the dispute although he stood as litigant in behalf of the 
in question has become known both to himself other heirs, is yet not entitled to receive 
ana the Kazee. If the claim, in the case in their sliarcs of the debt, 
question, relate to moveable property, some Oiukctton. — I f one heir be litigant in 

have said that the article is to be taken from behalf of the other, it would follow that each 
the possessor, according to all our doctors ; creditor is entitled to have recourse to him 
because there is a necessity for the conserva- for payment of his demand; whereas, ac- 
tion of it; and this is answered in the best cording to law, each is only obliged to pay 
manner by the taking of it from the possessor, his owti share. 

who, on account of his denial of the right Keply. — The creditors are entitled to have 

of the other, m#y convert it to his own use, recourse to one of several heirs only in a case 
either from opposition, or from a belief of where all the effects arc in the hands of that 
its being his own right : but w^hen the Kazee heir. This is what is stated in the Jama 
takes it from him, and deposits it with a Kabcer ; and the reason of it is that although 
trustee, the probability is that the trustee, any one of the heirs may act as plaintiff m 
from his integrity, will take care of it. The a cause on behalf of the others, yet he can- 
case is different with respect to immoveable not act as defendant on their behalf, unless 
property, for that is preserved in itself; the whole of the effects be in his possession, 
whence it is that an executor, although he An alms-gift of Mai includes all property 
have power to sell the moveables of an subject to Zakat.—\F sfiy,* A 

absent heir, arrived at the age of maturity, my property in alms to the distressed,” in 
yet cannot do so with regard to his immove- that case the word property, thus generally 
able property. Others, however^ have said used, is construed to mean that part of his 
that the same difference of opinion subsists property w'hich is subject to Zakat ; whereas, 
with regard to moveable as obtains with re- if a person say, ” I bequeath the third of my 
spect to immoveable property. It is to be property ” the term property is in that case 
observed that the opinion of Haneefa, that construed to apply to his property of every 
the half ought to be left in the hands of the description.— This distinction is according to 
possessor is the most authentic, because a favourable construction. — Analogy would 
there is a necessity for conservation, and suggest, in the former instance also, that thn 
this is answered in the best possible manner whole property is understood ; and this 
by put^g it in the hands of one who is re- opinion has been followed by Ziner; because 
sponsiWe In case of its loss, since it is litffely the term property [Mai] applies»to and in- 
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ptopex^ of ovary description, in a 
Ottie id alias*gm, in tba same manner as m 
n aa«6 of bequest. The reasons for a mow 
latoiurable oonstruotion of the law m 
pai^nlar are twofold.— F iest, an obligation 
botposed by a person upon himself is analo- 
gons to an olnigation imposed by God ; in 
oflier words, if a person impose any obliga- 
tion on himself, it is valid only ynth respect 
to those articles concerning which God has 
imposed obligations inion mankind : an obli- 
gauon of alms, therefore, imposed by a per- 
son upon himself, takes effect only with 
respect to such property as God has imposed 
alms upon.— Bequest, on the contrary, re- 
sembles inheritance, as the legatee succeeds 
to the property of the deceased in the manner 
of an heir ; and hence a bequest of property 
is not restricted to any particular description 
of property.— Secondly, from his mode of 
expression it is reasonable to suppose that 
he undertakes to bestow in alms that part of 
his property only which is superfluous, and 
beyond the occasion of his wants ; and this 
is the part on which Zakat is imposed. Be- 
quest, on the contrary, as it takes place at a 
time when the testator is free from want, is 
considered as extending to the whole of nis 
property. — It is to bo observed that the 
speakers declaration, “ I devote my property 
in aln s, &c.j" includes also his Ashooree 
lands, according to A boo Yoosaf, because 
land of this description is subject tu the ob- 
ligation of alms, agreinbly to his temets, that, 
in tithe, the consideration of alms is pre- 
dominant.— According to Mohammed, on the 
contrary, his Ashooree land is not included, 
because, agreeably to his tenets, the con- 
sideration of support to the state is pre- 
dominant in tithe.— His Khiraiee, or tribute 
lands, are, however, not included, according 
to all our doctors, because tributt' is designed 
purely as a support to the state, and alms 
are no consideration in it. 

Case of an alms-gift of pi ilk.— Jr a person 
say, “ I aevote my possessions [Milk] in alms 
to the distressed,” there is in that case a 
difference of opinion. Some have said that 
this must be construed to mean the whole of 
his property ; because the term here used 
[Milfc;] IS of a more generjil nature than the 
term Mol used in the former case : — the 
occasion, moreover, of restricting the appli- 
cation, in that instance, to such property as 
is subject to Zakat, is purely because of Mai 
being the term used on that occasion in the 
Kora-K ; and such being the case, the term 
Milk must therefore be explain^ in its com- 
mon acceptation. Others, again, have said 
that the terms Milk and Mai import the same 
thing in effect ; and this is the better opinion ; 
since both terms imply that part of his pro- 
perty which exceeds ms wants, as was beiore 
mentioned ; and that is the part cf his pro- 
perty subject to Zakat.— If, however, a per- 
son have no other property besides what he 
obliges himself to bestow in alms, he must 
in that case reserve a sufficiency for his own 
subsistence# and bestow the remainder ; and 


afterwards, upon hi* acquiring more pro- 
perty, bestow a part of it adequate to what 
he had before reserved. With respect to a 
sufficiency for subsistence, Mohammed has 
not determined the quantity, because of the 
different conditions of men. Some have said 
that a person is to reserve only one day's 
subsistence, in case of his being gn artificer* 
or labourer ; one month^s subsistence, in case 
he possess houses and shops let out upon 
lease; one year's subsistence, in case he 
possess immoveable property of lands ; and 
so on, — in proportion to the length of time 
of receiving the income of his property ; — and 
on this principle a merchant is to reserve as 
much as may suffice till the probable return 
of his property. 

The acts of an executor are valid without 
any formal notification ojf his appointment, 
— If a person bg appointed executor to 
another, and he be not informed of that cir- 
cumstance, but nevertheless sell some part of 
the eftects oj the deceased, the appointment 
becomes confirmed, and the sale is valid; 
whereas sale by an agent, on the contrary, is 
not valid, unless he be informed of his 
agency. — This distinction is according to the 
Zfihir Rawayet. Aboo Yoosaf is of opinion 
that the sale by the executor is also invalid, 
because an executor is, in fact, a person 
appointed to act as agent after the death 
or the testator, and must therefore be con- 
sidered in the same light with an agent 
before death. — The reason of the distinction, 
as stated in the Zahir Bawayet, is that the 
office of an executor is to represent, not to 
act as agent ; lor it refers to a period when 
the appointment of agency would be null. 
The acts of an executor, therefore, do not 
rest upon his knowledge of the testator's 
null any more than the acts of an heir ; — in 
other words, if an heir were to sell some 
art of the effects of the deceased, not 
nowing that he was dead, the sale would be 
good ; and so also of sale by an executor. — 
Agency, on the contrary, is merely a delega- 
tion, since in the case of agency the power 
and authority of the constituent still endure : 
the acts of an agent, therefore, rest upon his 
knowledge of his appointment. — The ground 
of this is, that in resting the acts of agents 
upon 'a knowledge of their appointments, 
there is no injury to the constituent, since 
he is himself capable of performing such 
acts; whereas, ii the acts of an executor 
were suspended on his knowledge of his 
appointment, an injury would result to his 
constituent, who is himself incapable of 
performing such acts. 

An agent's appointment may he established 
by any casual tpformation. — Ip a man ap- 
oint another his agent, and, a person 
aving brought him intelligence of this,* 


* By a person is here to be understood a 
personanot deputed by the constituent, but 
one who having casually heard of the ap- 
pointment brings information of i'^to t£e 
ageHt. 
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ha immediately, upon the receipt of it, per- 
form some aot (such bs sale, for instance), 
in that case the aot is valid, whether the 
informant be free or a slave, of mature age 
or otherwise, an unjust or just man ; because 
a simple information of his ap^intment 
establishes his right to aot, althou^ it be no 
^way binding upon him. 

J 3 ut his dismission cannot he established 
unless duly attested. --TniE. dismission of an 
agent is not established until it be attested 
to the agent by two persons of unknown 
oharaoter, or ^ one just man. This is the 
doctrine of S^aneefa. The two disciples 
have said that the law, in this case, is the 
same as in the preceding ; for as the dismis- 
sion and appointment of agents are concerns 
of firequent ooourrency, the notihcation of one 
person is therefore sufficient. The argu- 
ments of Haneefa are that the simple noti- 
fication of dismission is lading, as being a 
cause of the agent’s desisting from action, 
and inducing responsibility for the property 
in his possession. The notificatton in ques- 
tion, therefore, is in one shape evidence, and 
consequently requires one of the two con- 
ditions of evidence, namely, number [[of the 
witnesses] or integrity; in other words, it 
requires to be attested by one just person, or 
by two persons of unknown character. It is 
otherwise with respect to the ratification of 
an appointment of agency, since that is no 
way Dinding, as has been already mentioned. 
— It is also otherwise where the dismission is 
notified by a messenger from the constituent, 
because the word of a message-bearer is 
equivalent to that of the sender of it, from 
necessity, and in that case, therefore, the 
attestation of one just man or two unknown 
men is not required. — The same diflerence of 
opinion obtains in cases of information con- 
veyed to a master of the crime of his slave, 
— the Shafee of the sale of a house, — to a 
virgin of her marriage, — or to Mussulman 
converts in a hostile country, who have not 
yet taken refuge in the Mussulman territory, 
of particular ordinances in regard to reli- 
gion. Thus if an unjust person inform a 
master that a particular slave belonging to 
him had committed a crime, and the master 
afterwards sell or emancipate the said slave, 
it is not in that case incumbent upon him to 
pay the atonement, unless the notification of 
the crime be attested by one just man, or by 
two men of unknown character, according to 
Haneefa : contrary to the opinion of the two 
dis jiples.— In the same manner also, if an 
unjust person notify the sale of a house to 
the Shafee, or person having the right of 
pre-emption over it, and the Shafee should 
not thereupon put in his claim of Shafia, 
still, according to Haneefa, his right is not 
avoided ; whereas, according to the two 
disciples, it is forfeited. So also, if an 
unjust person notify her marriage to a 
virM, and she thereupon remain silent, 
such silence, according to Haneefa, is not an 
assent ; but according to the two disciples it 
is.-— So liewise, if an unjust man inform san 
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absent Mnssulsaum of new ordinances in 
respeot to religion) and he should not con- 
form accordingly, Haneefa holds that he 
is not in that case ^ guilty of any offence ; 
whereas the two disciples are of opinion that 
he is. 

A Kazee. or his Ameen are not liable for 
any loss which may he incured to the pre^ 
judice of another in selling an articts to 
satisfy cr editor a Eazee, or Ameen 
appointed by him, sell the slave of a certain 
person, in order to discharge the demands 
of his creditors, and the money, after the 
receipt, be lost or destroyed in the hands of 
the Kazee, or his Ameen, and the slave be 
then proved to have been the property of 
some other person, in that case neither the 
Kazee nor his Ameen is responsible for the 
loss ; because if Kazees were subject to such 
responsibility, no one would accept of the ap- 
pointment : and the rights of tlie people would 
conscc^uently be destroyed. — The Kazee, 
therefore, not being responsible for the loss, 
the purchaser is entitled to an indemnifica- 
tion fropi the creditors on whose account the 
sale was made, because of the impractica- 
bility of his being indemnified by tne party 
wuth whom he made the bargain. — In the 
same manner as where an incapable infant* 
or an inhibited slave appoints an agent for 
sale, who accordingly sells something on his 
behalf, and, the price being lost after he 
had received it, a right to the thing sold is 
proved by another ; for in that case the claim 
18 made on the constituent, and not the agent, 
although he be the party with whom the 
bargain was made. 

if the loss he incurred hy an executor ^ act^ 
ing under the Kazee* s orders, the executor is 
hulemnified by the creditors. — If a Kazee 
command an executor, whom he himself had 
appointed, to sell a slave to satisfy the 
creditors of a dect ased person, and the exe- 
cutor, in obedience to this order, accordingly 
sell the slave, and the slave afterwards prove 
the ri^t of another, or die previous to his 
being delivered to the purchaser, and the 
price in the mean time he lost after it bad 
been received by the executor,— the purchaser 
must in that case receive an indemnification 
from the executor, not from the Kazee ; be- 
cause, having been appointed by the Kazee 
to act as executor to the deceased, he is 
therefore a representative of the deceased, 
and not of the Kazee ; and hence, in the 
same manner as the deceased would have been 
responsible under such circumstances, in 
case he had himself made the sale during his 
lifetime, so also is the executor for the ssde 
made after his death. The purchaser, there- 
fore, is entitled to exact the price from the 
executor; and he, again, is entitled to in- 
dernaify himself from the creditors, since he 
actea in the business of the sale on their 
behalf.— If, however, any more property of 


* Meaning an infant so young as to be 
incapable of acting for himself. 
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4eoea«ed I>e afterwards discovered, tbe 
creditors are entitled to receive from it thf 
payment of their debts, which are still held 
to remain in force.—- Lawyers have also swd 
that the creditors are, on their part, entitled 
to receive an indemniii cation from the estate 
for the compensation they made through the 
executor, to the purchaser, since they in- 
onrred that loss in behalf of the deceased. 

And an infant heir stands in the same pre- 
dicament with a creditor in this particular, 
—Aw infant heir, on whose account anv 
thing is sold from the estate of a deceased 
person, is considered in the light of a cre- 
ditor ; in other words, if an infant heir stand 
in need of selling something, and the exe- 
cutor accordingly make such sale for him, 
and the subject of the sale afterwards prove 
the right of another,— in that case the pur- 
chaser is entitled to a compensation from the 
executor, and the executor from the heir. — 
If, on the other hand, the Ameen of the 
Kazee sell anything in behalf of an heirj 
which afterwards proves the right of an- ; 
other ; the proprietor is in that ease entitled 
to receive a compensation directly from the 
heir, provided he be an adult ; but if the 
heir be an infant, the Kazee must appoint a ' 
person for the discharge of the debt from his ' 
property. 

Section. 

Any person may execute a punishment hy 
the Kazcc’s directions .— ~[y a Kazee say to a 
person, “ I have sentenced a certain man to 
be stoned; do you therefore stone him:” — 
or, I have sentenced such a man to have 
his hand cut off; do you therefore cut it 
off; or, “ I have sentenced this person to 
be scourged ; do you therefore scourge him ; ” 
— ^it is lawful for that person to act according 
to the Kazee’s orders. —This is the doctrine 
of the Zahir Kawayct. — It is related of Mo- 
hammed, that he receded from this doctrine, 
and gave it as his opinion that the ^fazee's 
directions, as here stated, are not to be 
obeyed unless his sentence be attested by 
one just man ; because there is a possibility 
of his being in an error ; and if that should 
appear after the performance of any of these 
acts, it would be impossible to repair the injury 
thereby ocoasioned. — From this it would ap- 
pear that the letters of one Kazee to another 
are not valid : — and our modern doctors 
greatly approve of this opinion, because 
many Kazees of the present age are loose 
and irregular : they, however, admit the 
validity of letters from one Kazee to another 
on the ^ound of necessity.— The arguments 
of the Zahir Rawayet upon this point are 
twofold.— F iest, the Kazee here gives infor- 
mation of a matter which he is competent to 
order ; because it was in his power to /lave 
ordered the execution of the sentence imme- 
diately ; hence, as he is liable to no suspicion, 
he ought to be credited. — Secondly, obe- 
dience to a magistrate in authority, such as 
tbe Kazee, is declared to be an incumbent 
duty ; an(| as obedience to 1dm is manifested 


in a belief of Ms word, it is therefore incum- 
bent to believe Mm. — Besides, Iman Aboo 
Mansoor Matirady has said, If a Kazee be 
learned and just, believe and obey Mm, as 
there is then no reason to suspect him.— If, 
on the other hand, he be iust but ignorant, 
it is then requisite to make enquiry of him 
concerning the case ; and if, after a full ^ 
investigation, it shall appear thail this sen- 
tence was legally founded, in that case (and 
not otherwise) he must be believed. — If, on 
the contrary^ he be learned but uniustin his 
conduct, or ignorant and unjust, his orders 
must not he obeyed, unless the person to 
whom he addresses himself discover the rea- 
son that prompted them.*’ 

Case of a disputed decree ^ u/lfer a Kazee' s 
dismission from his office . — a dismissed 
Kazee say to a person, “ I have taken one 
thousand dirms from you, and paid it to 
another, accordinpfto a decree whicn I passed 
to that effect;” and the person in question 
deny this, and assert that the Kazee had 
taken it fro^n him unjustly, still the decla- 
ration of the Kazee must be credited, and 
consequently he is not responsible for the 
said sura. In the same manner also, if a 
dismissed Kazee say to a person, ” I passed a 
just sentence of amputation against you,” and 
the other assert that it was unjust, the word 
I of the Kazee must be credited. The law here 
[ proceeds on the supposition that in both these 
cases the persons acknowledge that the de- 
crees were passed at a time when he was 
actually Kazee ; and the reason of it is, that 
I after such acknowledgment on their part, 
probability is an argument in favour of the 
Kazee ; because the probability is that no 
; Kazee will pass an unjust decree. Neither 
I is it necessary to exact an oath from the 
I Kazee in either of these cases, because an 
I oath is never put to a Kazee, and both the 
I persons in question acknowledge that he y^as 
actually Kazee when ho passed these decrees. 
--It is to be observed that if the person who, 
in the first case, by order of the Kazee, took 
the money, or who, in the ^econd case, cut 
off the hand,— should severally declare that 
they had done so by order of the Kazee, they 
arc not responsible for the consequences, since 
the Kazee was in office when he gave these 
orders, and the restitution of the property 
to its ow^er was an approved act on the part 
of the Kazee, in the same manner as if he 
had made the restitution in the presence of 
the defendant. — If, on the other hand, the 
person assert that the Kazee had issued such 
orders either antecedent to his appointment 
or after his dismission, then also the decla- 
ration of the Kazee must be credited, because 
he has referred the decree to a period which 
exempts him from responsibility. His decla- 
ration, therefore, is credited; in the same 
manner as where a person subject to periodical 
madness at fixed and certain times, having 
divor^d his wife or emancimted Ms slave, 
afterwards declares that ” he did these during 
his madness:” — which is credited; whence 
tht divorce or emancipation are tendered 
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void. — In this case, however, if the execu- 
tioner of amputation, or the receiver of 
the money, acknowledge these deeds, they 
become responsible for them, because they 
themselves acknowledge the performance of 
acts, which induce responsibility, since the 
authority under which they acted is doubt- 
ful ; for the assertion of the Kazee is credited 
in these instances merely to procure an ex- 
emption to himself from responsibility, and 
not to procure it to others. It is otherwise 
in the first case, where these acts are allowed 
to have been performed in virtue of an order 
from him when he was aetuallv Kazee. — All 
this proceeds on a supposition that the money 
no longer reinains in the hands of the person 
who had received it in virtue of the Kazee’s 
decree ; for if the money be still in the ])os- 
session of the receiver, and he coincide with 
the Kazee concerning thejamount, it must in 
this case be taken irom him, whether the 
person from whom it was originally taken 
confirm the Kazee’s allegation, yiat “ ho had 
paid the money to that person whilst he was 
in office,” or whether ho plead that he [the 
Kazee] had taken and paid it whilst he was 
not in office ; because as ihv receiver here in 
fact acknowledges that the nioiu'y hud for- 
merly been in the possession of this person, 
his plea of having become proprietor of the 
money cannot be admitted out upon ])rouf; 
and the mere allegation of the dismissed 
Kazee is not proof, since after dismission he 
becomes as a common person. 


BOOK XXL 

^ OF SHAHADIT, OR EVIDENCE. 

Chap. I.— Introductory. 

Chap. 11. — Of the Acceptance and Re- 
jection of Evidence. 

Chap. 111.^0f the Disagreement of 
Witnesses in their Testimony. 

Chap. IV. — Of Evidence relative to 
Inheritance. 

Chap. V. — Of the Attestation of Evi- 
dence. 

CHAPTER I. 

Evidence is incumhent upon the requisitum 
of the party concerned .— is incumbent* 
upon witnesses to bear testimony, nor is it 
lawful for them to conceal it, when the party 
concerned demands it from them ; because 
God says, in the Koran, “Let not wit- 
nesses WITHHOLD THEIR TESTIMONY WHEN 
IT IS DEMANDED FROM THEM;” — and also, 

“ Conceal not toer tesitmony, for who- 
ever CONCEALS HIS TESTIMONY IS AN OF- 
FENDER** — The requisition of the party. 


* Arab. Farz ; meaning an ordained dj^ty, 

and therefore indispensable. 


however, is a condition ; because the delivery 
of testimony is the rig^ht of the party, and 
therefore rests upon his requisition or it, as 
is the case with respect to all other rights. 

But it is not obligatory in a case inducing 
corporal punishment.-^ cases inducing 
corporal punishment, witnesses are at liberty 
either to give or withhold their testimony, 
as they please ; because in such case they are 
distracted between two laudable actions ; 
namely, the establishment of the punish- 
ment, and the preservation of the criminal's 
character : the concealment of vice is, more- 
over, preferable ; because the prophet said 
to a person that had borne testimony, 
Veiily it would have been better for you, 
if you had concealed it;*’ — and also, because 
he elsewhere said, “Whoever conceals the 
vices of his brother Mussulman shall have 
a veil drawn over his own crimes in the two 
worlds by God.” — Resides, it has been inoul- 
cat(‘d both by the prophet and his companions 
as comim ndablc to assist in the prevention 
of corporal punishment; and this is an 
evident^ argument for the concealment of 
sucli evidence' as ti'uds to establish it. 

Unless it ini'idre property, when the fact 
must he stated in such a way as may not 
occushm punishme)it.—\T h incumbent, how- 
ever, in the case of theft, to boar evidence to 
the propi'rty, by testifying that “a certain 
person took such property,’* in order to 
preserve the right of the proprietor ; but the 
■word taken must bo usea instead of stolen, 
to the end that the crime may be kept 
conc(!aled : besides, if the word stolen were 
used, the thief would he rendered liable to 
amputation ; and as, where amputation is 
incurred, there is no responsibility for the 

S roperty, the proprietor's right would be 
esiroyed. 

7he evidence required in whoredom is that 
<f faar men. — Evidence is of several kinds. 
The evidence required in a case of whoredom 
is that of four men, as has been ordained in 
the Koran ; and the testimony of a woman 
in such case is not admitted ; because Zihra 
says, “ in the time of the prophet and his 
tw'o immediate successors it was an invariable 
rule to exclude the evidence of women in all 
cases inducing punishment or retaliation ; *’ 
and also, because the testimony of women 
involves a degree of doubt, as it is merely a 
substitute for evidence, being accepted only 
where the testimony of men cannot be had ; 
and therefore it is not admitted in any matter 
liable to drop from the existence of a doubt. 

In other criminal cases, two men, — The 
evidence required in other criminal cases is 
that of two men, according to the text of the 
Koran ; and the testimony of women is not 
admitted, on the strength of the tradition of 
Zihra above quoted. 

And in alt other matters, two men, or one 
man and two women. — In all other cases the 
evidence required is that of two men, or of 
one mah and two women, whether the case 
relafte to property, or to other rights, such as 
marriage, divorce, agency, execatorship, or 

23 
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Hie likd. ShaM hai iaid that the evidence 
of one man and two women cannot be 
adioittedf excepting in oases that relate to 
property, or its decadencies, such as hire, 
nal^ and so forth ; because the evidence of 
V women is originally inadmissible on account 
of their defect of understanding, their want 
of memory, and incapacity of governing, 
whence it is that their evidence is not ad- 
mitted in criminal cases. Ol- I* • 

Objection. Since, according to Shatei, 
the evidence of women is originally invalid, 
it would follow that their evidence alone is 
not admissible even in a case of property ; 
whereas the evidence of four women alone 
' is, in his opinion, admissible in such case. 

Reply. — T he evidence of four alone is 
necessarily admissible in cases of property, 
because of their frequent occurrence con- 
trary to the mode of proceeding with respect 
to marriage (for instance), which being a 
matter of greater importance and more rare 
occurrence than mere matters of property, 
cannot therefore be classed with them. 

The reasoning of our doctors is that the 
evidence of women is originally valid ; be- 
cause evidence is founded upon three cir- 
cumstances, namely, sight, memory, and a 
capability of communication ; for by means 
of the first the witness acquires knowledge ; 
by n. fans of the second ho retains such 
knowledge *, and by means of the third he 
is enabled to impart it to the ICazee ; and all 
these three oircumatances exist in a woman 
(whence it is that her communication of a 
tradition or of a message is valid) ; and with 
respect to their want ot memory, it is capable 
of remedy by the junction of another ; that 
is, by substituting two women in the room 
of one man ; and the defijot of nn'inory htdiig 
thus supplied, there nmiuins only the doubt 
of substitution ; wheiico it is that tlieir (‘vi- 
denoe is not admitted in any matter liable to 
drop from the existence of a doubt, nauK'ly, 
retaliation or punishment : in opposivion to 
marriage, and so forth, as those may be proved 
notwithstanding a doubt, whence the evidence 
of women is admitted in those instanees. 

OruECTiON. — As the evidence of two women 
is admitted in the room of tliat of one man, 
it would follow that the evidmice of four 
women alone ought to be admitted in cases 
of property and other rights ; whereas it is 
otherwise. 

Reply. —S uch is the suggestion of analogy. 
The evidence of four women alone, however, 
is not accepted (contrary to what analogy 
would suggest), because if it were, there 
would be frequent occasions for their ap- 

S earanoe in public, in order to give evi- 
enoe ; whereas their privacy is the most 
laudable. e 

The evidence of women alone suffices con~ 
eernfng matters which do not admit the in- 

r ction of men, — The evidence of one woman 
admitted in cases of birth (sls where one 
woman, for instance, declares that “ a cer- 
tain woman brought forth a certain chiM*’). 
In the saCie manner also, the evidence of 


one woman is sufficient with respect to vir- 
ginity, or with respect to the defects of that 
part of a woman which is concealed from 
man.— The principle of the law, in these 
cases, is derived from a traditional saying 
of the prophet, ** The evidence of women is 
valid with respect to such things as it is 
not fitting for man to behold.’^ — Sbafei holds 
the evidence of four women to be a neces- 
sary condition in such cases. The foregoing 
tradition, however, is a proof against him ; 
and another proof against him is that, in 
the cases in question, the necessity of male 
evidence is remitted, and female evidence 
credited, because the ocular examination of 
a woman, in these cases, is less indecent than 
that of a man ; and hence also, as the sight 
of two or three persons is more indecent 
than that of one, the evidence of more than 
one woman is not insisted on as a condition 
in those instances. It is to be remarked, 
however, that if two or three women give 
evidence in ,"uch cases, it is a commendable 
caution, because the evidence may be of an 
obligatory tendency. — The law with respect 
to the evidence of women in cases of birth 
has been fully set forth in the book of divorce, 
treating of the establishment of parentage,^ 
where it is said, that “if a man marry a 
woman, and she bring forth a child at a 
period of six months, or more, after her 
marriage, and the husband deny the parent- 
age, in that case the evidence of one woman 
is sufiiciont to establish it — and there are 
also otlitT examples recited to the same effect. 
The law with respect to the evidence of a 
woman in eases of virginity, is that if a 
woman complain of the impotency of her 
husband, and assert that her virginity still 
exists, and another woman bear evidence 
of the same, in that case one year must be 
suftered to elapse, and then a separatum 
must b(^ eftected between the husband and 
wife;t because virginity is a real entity, 
and the existence of it has here been attested 
by evidence. — The same rule^also holds where 
a person purchases a female slave on con- 
dition of her being a virgin, and afterwards 
desires to return her, because of her being a 
woman ; for if, in that case, another woman 
should examine into her condition, and then 
declare her to be a virgin, her evidence must 
be credited, as virginity is an entity, and the 
existence of it is here proved by evidence : 
—or if, on the contrarv, she declare her to 
be a woman, her muliebrity (which is a 
defect) is established in virtue of such 
declaration, and the plea of the purchaser 
holds good : whence tne seller is required to 
take an oath that such defect did not exist 
when he sold her, which, if he refuse to do, 
he is bound to receive her back. 

It is not admitted to prove that a child was 
live-horn further than relates to the rites of 


• See Vol. I. p. 136. 

t.That is, provided he show no ^roof of 
virility in the interim. (See Vol. I. p. 126.) 
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burial.— Tm evidence of a woman with re- 
sp^t to Isthilal,* or the noise made by a 
child at its birth, is not admissible^ in the 
opinion of Haneefa, so far as relates to the 
esteblishment of the right of heritage in the 
child ; because this noise is of a nature to bo 
known or discovered by men : but is admis- 
sible so far as relates to the necessity of 
reading fdncral prayers over the child ; be- 
cause these prayers are merelv a matter of 
religion;— in consequence of her evidence, 
therefore, the funeral prayers are to be re- 
peated over it. —The two disciples maintain 
that the evidence of .a woman is sufticicnt to 
establish the right of heritage also ; because 
the noise in question being made at the birth, 
none but women can be supposi'd to he 
present when it is made. — The evidence of a 
woman, therefore, to this noise, is the same 
as her evidence to a living birth ; and as the 
evidence of women in th(f one ease is admis- 
sible, so also is it in the other. 

The probity of the tritness^ and his men- 
tion of the term evidence are e^entials.—l'S 
all rights, whether of property or otherwis(‘, 
the probity of the witness, and the use of 
the word Shahadit [evidenec'] is requisite ;t 
even in the case of the evidence of women 
with respect to birth, and the like ; and this 
is approved; because ;Shahadit is testimony, 


* If a child die immediately on its birth, 
without making a noise, it is then considered 
in law to have been brought forth dead, and 
it neither succeeds to a portion of its father’s 
estate, nor are funeral praye rs read over it. 
If, however, it make the smalU-st noise, it is 
then held to die possesseul ol’ its portion, and 
funeral prayers are read over it. — Thus if a 
person should die, leaving his wife ])regnant, 
tlffe division of his estate is in tliat case 
suspended till the birth of the child : if it 
prove a dead child (that is, one that appeared 
dead immediately at the birth and made no 
noise), the estj^o is divided as if no sue}) 
child had been born ; but if it have made a 
noise, its share is in that case allotted and 
divided amonirst its heirs. — The drtermi na- 
tion of the heirs, and consequently the nature 
of the division of the estate, must often rest 
upon this circumstance. For instance, if a 
person die without children, leaving a brother, 
and his \nfc who is at that time pregnant, 
and the child at its birth make a noise, and 
immediately after die, it is la id to be an 
heir, and the mother, in ey elusion of the 
uncle, succeeds to the whole ; but if it make 
no noise before its death, the uncle is then 
considered to be an heir, and no share is 
allowed to the child. The law is the same 
in the case of a grandson, whose father had 
before died, being left under such circum- 
stances., . . 1 , 

+ In other words, it is requisite tJiat the 
witness say (m Arabic) “ Ash-hado, I tes- 
tify,” or (in Persian) Shahadit meyekoo- 
nam, I Ibear witness.” 


since it possess the property of being bind- 
ing ; wnenoe it is that it is restricted to the 
place of jurisdiction ; and also, that the 
witness is required to be free, and a Mussul- 
man.— If, therefore, a witness should say. 
” I know,” or I know with oertaintyj” 
without making use of the word Shahadit, in 
that case his evidence cannot be admitted. 
With respect to the probity of the witness, 
it is indispensable, because of what is said 
in the Koran, “Take the eviebncb op 
TW’ o JUST men;” and also, because the 
probity of the witnesses induces a probability 
of the truth, — whereas the want of it in the 
witness (indicated in his commission or pro- 
hibited actions) renders it reasonable to 
suppose that he will assert falsehoods, and 
const quently induces a probability of false- 
hood.— It is recorded, from Aboo Yoosaf, 
that an unjust* man, provided he be 
possessed of generosity, ought to bo credited ; 
necaiiHO such a disposition renders it un- 
likely that ho will cither sufler himself to be 
suborned, or that he will wantonly assert 
a fuls(thoo(l. — The first opinion, however 
(nami'ly, that th(' I'videnee of an unjust man 
is not to be credited), is the most authentic. 
—With respect to the use of the word 
Sluihadit, it is indispensable, because all the 
passap's in the Koran, relating to evidence, 
use tliis word ; and tnero is also a strong 
degree of precaution in the use of it ; for as 
it serves to express an oath, people will be 
more cautious of using it falsely. 

The apparent probity of the tvUnesscs suf^ 
fires, excepting in cases inducing punishment 
or retaJiation.—WMsmwk has said that the 
magistrate ought to rest contented with the 
a])parent pronity of a Mussulman, and 
should not scrutinize into his character in 
such a manner as to give the opposite party 
an opportunity to scorn him; because the 
prophet (aecorfling to a tradition related by 
Omar) has saul, “ All Mussulmans are just 
with respect to evidence, excepting suon as 
liuve been punished for slander ; ” and also, 
because the probable character of all that 
profess the religion of Islam is an absti- 
nence from every thing prohibited by that 
religion ; and here it is necessary to rest 
satisfied with probability, as the attain- 
ment of certainty is impracticable.— In 
cases, however, inducing retaliation or pun- 
ishment, mere probability is not sufficient ; 
and therefore a purgation of the witnesses 
must be made ; for punishment and retalia- 
tion are cases in which all possible pretexts 
of prevention aro to bo sought: it is there- 
fore requisite that, iu such oases, the cha- 
racter of the wituesscs be strictly investi- 


**Arab. Fasik. This term is fully ex- 
plained elsewhere. (See Vol. 1. p. 26.) With 
respect to evidence, Fasik seems nearly to 
correspond with the term infamous, as us^ 
by our lawyers, in treating of incompetent 
witnesses. (See Blackstone, Book HI. chap. 
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«nted: — mareoTer, doubt is preventive in 
mote inttanoes. 

however^ their probity he questioned^ 
a purgation is required. the defendant 
throw a reproach on the witnesses, it is in 
that ease inotimbent on the Kazeeto institute 
an inquiry into their character; because, in 
the same manner as it is probable that a 
HusBulman abstains from falsehood, as bcinj^ 
a thing prohibited in the religion he pro- 
fesses, so also is it probable that one Mussul- 
man will not unjustly reproach another: — 
here, therefore, is a conflict between two 
probabilities ; and hence the necessity of the 
inquiry of the Kazeo into the character of 
the witnesses, that he may discover which 
of the probabilities preponderates. — It is 
related as an opinion oi A boo Aoosaf and 
Mohammed, that a scrutiny must be made, 
with regard to the witnesses, both openly 
and privately, in all. cases whatever ; since 
the decree of the Kazee rests upon proof, 
and proof rests upon the integrity of the 
witnesses, llesides, an impary into the 
integrity of the witnesses tcirids to pc*(iscrve 
the decree of the Kazee from annulment; 
because if he should pass a decree upon the 
probable character of the witnesses, and tludr 
falsehood should afterwards ho diseov(‘red, 
the said decrei) would be rendered null. — 
Sever. I have alh'ged that this dis:igre<'nient 
between Haneefa and the two disciples is 
founded on the dilference of tlie times. In 
the present age, however, decrees an* [)ass(>(l 
in this particular according to the doctrine 
of the two disciples. 

Nature of a seeref.—A secu'c't ])urgation is 
made by a Kazoo writing n hotter, ])rivalely, 
to a Moozkee, or purgator (that is, a ]K‘rson 
whose business it is to imiuini into the 
character of others), and describing to him 
the family and counteniuicesof tlie witnesses, 
and likewise their place of al)ode ; and the 
purgator, in like manner, r('turning liis 
answer privately to the Kazee*, lest if it W(‘re 
known to the plaintilf, he might attemiit to 
injure him. 

And an open pnrf/afion . — In an open pur- 
gation it is requisite that the Ka/ei^ summon 
together the purgator and the witnesses, and 
hear the examination himself.-- During the 
first age (that is, in the time of the prophet 
and his companions) an o])eii purgation was 
practised ; but in the presi'ut times a secret 
one is adopted, in order to avoid quarrels 
and contentions between the purgator and 
the witnesses ; for it is related as an opinion 
of Mohammed that an open purgation tends 
to sedition and contention. Some have said 
that it is requisite that the purgator report 
the witness not only to bo just, but also 
free; for a slave may be just, but his testi- 
mony is nevertheless invalid. Others hhve 
said that his report of the integrity of the 
witness is sufficient; for his freedom is 
ettablished [in probability! by his abode in a 
Mussulman country ; — ana this isapproveil. 

Justification o f a witness by the de fendeent. 
—It is to b€ observed that, according to that 


doctrine which maintains the necessity of the 
Kazee* s purgation of the witnesses, whether 
the defendant challenge their probity or not, 
the justification of them by the defendant is 
not of any weight ; in other words, if he 
declare the witnesses of the plaintiff to be 
upright men, yet his word is not credited ; 
and such is the doctrine of the Za^^ir Rawa- 
yet, from Aboo Yoosaf and Mohammed. It 
IS also related, as their opinion, that the 
justification of the witnesses by the defen- 
dant is valid; under this condition, however 
(according to Mohammed), that there be also 
another justification; for he holds that two 
are always required, one being in no case 
sufficient. — The reasoning on which the 
doctrine of the Zahir Kawayet proceeds in 
this particular, is that the defendant is, in 
the conception of the plaintifi* and his wit- 
nesses, a liar, and his denial of the claim un- 
just and unfounded, but in which he never- 
theless perseveres. lie is therefore incapable 
of appearing^as a purj^ator, since a purgator 
must be a person of integrity, according to 
all. —This proc('eds on the supposition of the 
def(*ndant having declared the witnesses to 
be just men, but that in the delivery of their 
testimony they had committed an error; or 
that they had been overpowered by forget- 
fulness. If, however, he declare that “they 
j have spoken truth," or that “ they are 
'just men and true speakers," this amounts 
j to an aeknowl('dgment of the plaintiff’s 
right, and the Kazee must in such case pass 
a di*er(*o against him, — noton account of his 
inirgation of the witnesses, but of his acknow- 
I ledgnient. 

I (hie purijator snffiecs. — OxE purgator is 
sufii<*ieiit, and two are superfiuous, according 
to Haneefa and Aboo Voosaf. Mohammeil, 
on the eontriiry, maintains that purgation is 
not valid unl(*ss performed by two. — A siini- 
lar disagreeiiK'iit subsists between them, with 
r(*spe(d both to tin* messenger who goes to the 
purgator on the part of the Kazee, and also 
tin* iiiter])retcr employed to explain and in- 
terpret the (leposition of the e;/itnesses. — The 
argumont of Mohammed is, that as the power 
of th(} Kazee to pass a decree is founded upon 
the evidence of the probity of the witnesses, 
and as the evidence of their probity is founded 
upon purgation, it follows that plurality is in 
this instance requisite, in the same manner 
as probity, — or as, in eases inducing punish- 
ment, it is required that the witnesses be 
males. — The argument of Haneefa and Aboo 
Yoosaf is that purgation is not considered in 
the nature of evidence ; whence neither the 
assembly of the Kazee, nor the use of the 
phrase Shahadit, are required as conditions 
with regard to it. Besides, the necessity of 
a plurality in evidence is a mere matter of 
religion, — in other words, is founded on a 
passage in the Kora.x, in opposition to 
analogy ; for the truth of any assertion ob- 
tains aiv ascendancy from the declaration of 
one just person, so far as relates to practice, 
as is evident from this circumstance, that 
many of the traditionary precepts which it is 
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necembiy to follow, have been delivered by civen, therefore, the bearer does not iaine- 
one man);— and as the necessity of a plurality diately know that the right is proved ; and 
in evidence is contrary to analogy, the estab- consequently, if one person hear another 
lishment of such necessity in purgation, by give evidence of something, he is not em- 
inference from that rule, would be absurd. powered to give evidence ol the samcj unless 
A slave may he a inirgator in the secret the witness desire him to attest his evidence : 


purgation. — As the qiialitications requisite to 
a witnells are not requin d in a purgator, a 
slave is capable of neing a purgator in a 
secret purgation. In an o]>en purgation, 
however, the purgator must, according to all 
our doctors, be possessed of the qualitieations 
necessary to a witness, because of w hat is I 
recorded by Khasaf, that “ an ouen piuga- 1 
tion is restricted to the assenu)ly of tlie j 
Kazee.” — Lawyers have obser\e(l, also, tliat ' 
in the purgation of witnesses to \\hun‘doin , 
four purgators arc necessary, according to 
Mohammed. 

Sectio%. 

Ei'idence is of ttvo l imls : — that irhich 
occasions effect in I’ll i-i things ^^hit•ll ’ 

witnesses retain, and bear t<’s*iiiiony of, arc ' 
of two kinds. — The first are thos< u hicli iiro- j 
duce effect in tliemselves ; sueli as sale, 
acknowledgment, usur]iatioii, nnirdcr, and 
the sentence of a jiidgi' ; in all of whirb the 
effect ix'sults from the tbiiigs tbeinsehes; 
and cons('queritly, wlurK'ver a ix rson bears 
or sees anything of imiiortaiKH' rdaling to 
these matters, he may law fully giN (; c\ idenc^c 
of it, without its being (h nuuidi d from him ; 
because in these eases, immediately upon his 
hearing or seeing, he becomes aeiiuaiiib d 
with a circumstance which occasions ( fleet 
in itself, and there is tlien'Iore no need of 
8uche\idenee being demaniU d from Iniii. — 
In such case, also, it is k fiuisite that he 
deliver his testimony tlius, “ 1 give evickmee 
that a certain peison bought, ('cc." and not, 

“ evid('n(‘e has been dcunaiided from me, &c.” 
rt'cause this latter mode of deliv( ry is false. 
If, liow'tAcr, a person from without a docir, 
or from btliind a eurtaiii, hear any thing 
spoken by anotluT tlmt is within, in that 
case he is not^mtilled to give e\idence of 
the same ; and if he should attest it, the 
Kazee must not accejit it, bec^ause it is illegal, 
since, as voices are olten similar, they (*aiinot 
he distinguished wdth eeitainty. ]>ut if, 
having first entered into the house, In; dis- 
cover that tin re is only oin' person within, 
and having then retired, and sat wdtliout the i 
door, he hear that person make; an acknow'- 
ledgment, he may then lawfully atUst the 
same, because in such case he acquires cer- j 
tain knowledge. j 

And that, the effect of which rests vpon 
other evide7ice.—lin¥. se- ond kind of things i 
to which evidence relates, are those which do { 
not occasion effect in themselves; such pj 
testimony,* which docs not occasion effect in 
itself ; because, as it is mc^rely information, 
it admitg the supposition of being either true 
or false ; and suen things as arc doubtful are 
not decisive proof. — Upon testimony being 

* Meaning testimony to evidence givefi by 
another. 


because evidence docs not occasion effect in 
itself, nor until it be removed to the assembly 
of the Kazee.- Besides, as the attestation of 
the evidence of another is an overt act with 
I respect to that other, it is rec^uisito that the 
kithcr previously appoint this person his 
(k'puty : and in the case in question this is 
not snp]H)sed. — In the same manner, also, if 
a ]uTson hear another (k sire a third person 
t(i atP'st his evidence, it is not lawful for 
liim in such case to give evidence of the 
same, bi eause the original witness appointed 
anotlu r, and not him, his deputy for that 
purpose, 

'J he signature to a deed mast not he attested^ 
unless the iritness recollect the circumstance ojf 
signing if . — 1 v u ix'ison see his owm signature 
to a biy of sale, or the lik(‘, he must not, merely 
on a(‘C(mntof tlie sight of his signature, attest 
it, unless h(‘ otherwise reeolh'ct to have wit- 
nessed tb(' said bill ; since handwritings are 
often similar. — Some have said that this is 
tli(> doetrine of llam’cfa; but that the two 
disciples are of a ditlerent opinion. — Others, 
again, have said that all are agrec'd in its 
being unlawful to give tlie attestation merely 
on the sight of the signature; and that the 
only (jase of Uiis kind in which there is a 
disagreement is that with respect to a Kazee ; 
for if li(* should discover, in his Dewan, or 
records, the evidence of any one, or a decree 
of liis own, ho may, in sindi case (according 
j to th(> two disciples), pass a decree agreeably 
; thereto, uotw'ithstamling he have forgot the 
: eircumstaiico ; because the records of the 
' Kazee, being kept under his seal, are there- 
' fore secureil against alk rations, and conse- 
quently afl()rd certain knowledge. — It is 
otherwise with respect to bills of sale or the 
like, because these, as being kept in the 
hands of others, are not secured against 
alt(jrations.— In the same manner, also, if a 
])er.soii recollect the place in which his evi- 
dence had been taken, without remembering 
th(‘ affair to which it related, it is the same 
as his seeing his signature without remem- 
bering liis 8uh.scription of it, and therefore 
he is not peimitted to attest it:— and the 
same rule obtains where people in whom 
he places credit say to him, “you and we 
did formerly jointly attest such particular 
matter.’’ 

idence cannot he given on hearsay^ 
except to such matters as admit the privacy 
only of a few.—\T is not lawful for a person 
to give evidence to such things as he has not 
actually seen, excepting in the cases of birth, 
death, marriage, conabitation, and the juris- 
diction of a Kazee, to all of which he may 
lawfully bear testimony on creditable hear- 
say* — ^^Ihis proceeds upon a favourable con- 
struction.— Analogy would sugg^t that it is 
not lawful for him to give evidence in those 
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cases also; because evidence is founded 
cxLlifelv on sight, from which knowledge is 
deriTSa : and as no certain knowledge can be 
aoquired without sight, it follows that evi- 
denoe, in the cases above excepted, is not 
valid unless founded upon sight. “The reason 
for a more favourable construction, in this 
particular, is that these events are of such a 
Xiature as admit the privacy only of a few : 
—thus birth (for instance) is an event at 
which none is prese nt but the midwife ; the 
authority of the Kazee is founded on the 
appointment of the Sultan, which is seen 
onfy by the Vizier, or at most a few others ; 
marriages and deaths arc seen by but few ; 
and cohabitation by none. All these, how- 
ever, are acts from which originate many 
important concerns. If, therefore, the reality 
of these things were not admitted upon 
hearsay evidence, many inconveniences 
would result : in opposition to cases of sale, 
or the like, where privacy is not rc'quired.-;- 
It is to be observed that it is requisite, in 
these cascis, that the information havi? been 
received from two just men, or from one ju.st 
man and two women. — Some have advanced 
that in cases of death the information of one 
man or one woman is sullicient, becansc 
death is not seen by many, since as it occa- 
sions h >rror the sight of it is avoided. 

And it rtfimi he given in an ahaolufc 
manner.— a person, in any of the 
above cases, gives evidence from creditable 
hearsay, it is requisite that he ^ive it in an 
absolute manner, by saying, tor instance, 
“ I bear testimony that A. is the son of B.,” 
and not, *‘l bear t(\stimony so and so, be- 
cause I have h(‘ard it, ’’—for in that case the 
Kazee cannot accept it ; — in the r.ame inaniu'r 
as if a person, having seen a thing in the 
hands of A. were to say, “ This thing is the 
property of A,," in wdiieh case his ((‘htimony 
IS valid; but if he should sbito that “In 
gives evidence because he has setm thcc^hing 
in the possession of A.,” the Kazee could 
not accept his testimony. — So also, if a per- 
son see another sitting in the court of justice, 
deciding in a suit between plaintiff and de- 
fendant, it is lawful for hiin to give evidence 
that “ that person was a Kazee : — or, if a 

S erson see a man and woman dwelling in 
le same house, and conducting themsidves 
towards one another in the manner of hus- 
band and wife, he may lawfully give evi- 
dence of their being husband and wife ; in 
the same manner as it is lawful for a person 
who sees a melon in the hand of anotner to 
give evidence that it is the property of that 
person. 

JEvidence to the burial of a person amounU 
to evidence of his death. — If a person say 
that he was present at the burial of anotlier, 
or that ^ had read the funeral service over 
lum, this amounts to the same as an actual 
light of the death, insomuch -that if he 
should elplain to the Kazee the principle on 
which he gives his evidence, it will still be 
valid. ^ 

What is above advanced, that “ it is noi 


Jawful for a person to give evidence to such 
things as he has not actually seen, excepting 
n the cases of birth, death, marriw, co- 
labitation, and the jurisdiction of a Kazee,* ^ 

8 taken from Kadooree ; and from these par- 
ticular exceptions it may be inferred that 
hearsay evidence is unlawful in every other 
’nstance, such as Willa, charitabTe appro- 
priations, and so forth. — It is indeed related, 
as the last opinion of Aboo Yoosaf, that evi- 
dence from hearsay is lawful in a case of 
Willa; because Willa is equivalent to re- 
lation by consanguinity, as the prophet has 
said “Willa is a connection like consan- 
guinity.’^— It is also related, as the opinion 
)f Mohammed, that hearsay evidence is 
Lawful in a case of appropriation ; for as ap- 
propriation continues to operate for a long 
period of time, the laws with respect to it 
would be rendered 'hull if hearsay evidence 
were not admitted to prove it.— Our doctors, 
however, argue that Willa is founded upon 
i relinquishment of right of property; and 
18, in bearing evidence to that, actual sight 
s required, it follows that it is in the same 
inaiiiier required with respect to a matter 
derived therefrom, namely Willa. — With 
espect to charitable appropriations, on the 
lontrary, hearsay evidence must be admitted 
so far as regards the appropriation itself 
(such as where the witness says, “ I attest 
this to be a wakf) ; but it is not admitted 
]kvdlli i‘esi)ect to any conditional restrictions 
imposed by the appropriator ; for although 
the appropriation itself be notorious, yet the 
conditions of it are not so. 

A right of property/ may he attested^ from 
seeing an article in tfie possession of another, 

- - If a perK)!! st^e any article (excepting an 
adult male or female slave), in the bunas of 
another, he may in such ease lawfully attest 
its being the property of that other, becauf.e 
]>osHebsion argues property, since in all 
causes of property, such as purchase, sale, 
or the like, possession is the argument of its 
existence.— For instance ; i 4 i a person sell 
any thing, his possession is an argument of 
llie legality of the sale ; and in the same 
manner, also, the right of property is estab- 
lished in a purchase from the possession of 
the seller, and the right of property in an 
heir, from the possession of him from whom 
he inherits.— Hence, in giving evidence of a 
thing being the property of another, it is 
sufficient to have seen it in his possession. — 
It is recorded from Aboo Yoosaf, that besides 
the sight of the possession, it is re(^uisite 
that the witness verily believe the article to 
be the property of tne possessor, insomuch 
that if ne do not really think so he cannot 
lawfully attest on the possessor’s behalf. — 
Several of our doctors also remark that this 
explanation applies to the opinion of Mo- 
hammed, above related, respecting the legal- 
ity offattesting marriage, birth, and cona- 
bitation on hearsay that is, that it is law- 
ful for a person to attest any of these inci- 
deiHs upon hearsay, provided he believe it 
in his own mind, hut not otherwise. — Shafei 
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has said that possession, together with 
transaction, • argues property (and manv 
of the Haneefite doctors are also of this 
opinion) ; because possession being of two 
kinds, namely, either in virtue of trust or 
of right of property, does not argue right of 
property unless when united with the per- 
formance of acts,— Our doctors, on the other 
hand, ar^e that transaction is also of two 
kinds ; one, in virtue of delegation, and the 
other in virtue of original authority and 
hence the junction of transaction to posses- 
sion leaves still a doubt in regard to the pro- 
perty.— In short, if a probable argument be 
adopted, possession is then sufficient ; but if 
a certain one be required, possession, oA'en 
when joined to transaction, could not be 
sufficient.— It is to be observed that the case 
here treated of admits of four statements. 
I. Where a person sees both tlie proprietor 
and the property, and ^s acquainted witli 
both, — that is, with the countenance and the 
family of the proprietor, and with the boun- 
daries of the property, whiolf he sees him 
possess without strife ; and afterwards 8('e8 
the same thing in the possession of anotlu'r ; 
and the first proprietor appears to claim 
it in which case it is lawful for him to give 
evidence of its being the pniperty of the first 
person, because of his luiving seen it in his 
possession. II. Whore he sees the property, 
and its limits, but not the proprietor and 
here also it is lawful for him to give evidence 
of the property (upon a favourable construc- 
tion of the law), because the ])roprietor is 
known, so far as regards his family, from 
hearsay. III. Where he neither sees the 
proprietor nor the property ; — and, IV. 
Where he sees the ])rojirietor but not the 
poperty ; in both of which cases it is unlaw- 
ful to give evidence with regard to the right 
of property. 

• Aim the right of property in a stare 
may also be attested on the same ground . — 
If a person see a slave, male or female, in 
the possession of another, and know the said 
person to be «. slave, he may lawfully give 
evidence to such slave being the property of 
that other ; — for a slave not being nis own 
master, and of consequence not entitled to 
go where he pleases, is apparently the pro- 
perty of that person in whose hands he re- 
mains. So also, if he should not know the 
person seen in the possession of another to be 
a slave, and being an infant, it shouffi be 
incapable of explaining its own condition, 
he may in that case lawfully give evidence 
of its being the property of the possessor ; 
for an infant is not its own master.— But if 
the person seen be arrived at the age of 
maturity, — that is to say, be capable oi ex- 
plaining his condition,— and he should not 
know Aether he is a slave or not, then it is 


♦ Al'ab. Teserrif ; meaning (in this place) 
any act of mastery performed witn respect 
to the property in question, such as letting 
it out to hire, for instance. 


not lawful to give fvidenoe of his being the 
proper^ of the possessor, simply on the 
sight of the possession.— This is tne reason 
oi the exception, in the preceding case, of a 
slave arrived at the age of maturity ; and 
the ground of it is that persons arrived at 
the age of maturity are in a manner in their 
own possession ; and therefore the possession 
of another, which indicates the right of 
property of that other, is not to be dis- 
covered from the simple sight.— It is related 
as an opinion of Haneefa, that even in this 
case evidtmco to tlie right of property may 
lawfully be given : but what has been before 
related is the most authentic doctrine. 


CHAPTER II. 

OF THE ACCEPTANCE ANI) ItEJECTION OP 
EVIDENCE. 

The* evidence of a blind man is inadmts- 
.v//)//*.~Tiie evidcmoe of a blind man is not 
admissible.— Zificr maintains that the evi- 
dence of a blind man is admissible with 
respect to matters in which hearsay prevails; 
(and there is also one report of the doctrine 
of llaneefa to the same eflbct) ; because in 
such matters bearing only is required, and 
in the heoring of a blind man there is no 
d<‘fect,— Abqo Yoosaf and Shafei have said 
that the evidence of a blind man in these 
matters is lawful, provided he was possessed 
of sight at the time of their occurrenpe ; for 
by means of that he acquires a certain 
knowl( dg(‘, which ho is afterwards, notwith- 
standing his want of siglit, capable of com- 
municating, as that depends entirely on the 
tongue, which in a blind man is not defec- 
tive ; and it is in his power to show his 
knowledge of the person with regard to 
whom he gives the evidence, by a description 
of his birth and family.— Our doctors, on the 
other hand, argue that in the delivery of 
evidence there is a necessity to distbguish 
between the persons for and against whom it 
is given ; and a blind man is incapable of 
doing this otherwise than by the voice ; and 
this is attended with a doubt ; which may be 
avoided, by the party producing a witness 
possessed of sight. — With respect to the 
assertion of Shafei and Ahoo Yoosaf, that ** it 
is in his power to show his knowledge of the 
person with regard to whom he gives the 
evidence by a description of his birth and 
family," it may he replied that this mode bat 
been instituted for a definition of the absent, 
not of the present.— In short, in the same 
planner as the evidence of a blind man is 
inadmissible in cases relative to retaliation 
or punishments, so also is it inadmissible in 
all other cases whatever. 

And if a person give evidence ^ and hedtme 
hlindy a decree cannot issue upon elf.— Ip a 
iferson, having given evidence, should after- 
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Wdfdi become blind previous to the passing 
of tbe decree, in that case (according to 
Hapeefa and Mohammed), it is not lawful 
for the Kazee to pass a decree therei^n ; 
for the existence of the competency of the 
witnesses at the time of passing the decree 
is a necessary condition, as the validity of 
tiiie evidence, at that time, constitutes the 
proof; and in the case here supposed the 
evidence has at that period become null. 
This case is therefore the same as if a wit- 
ness, after having given evidence, should 
either become insane, dumb, or unjust, in 
any of which cases the Kazee could not pass 
a decree upon the evidence so given. — It is 
otherwise where the witnesses, having given 
their evidence, either disappear or die ; for 
in that case the Kazee may lawfully pass a 
decree upon it ; becauKc the competency of 
evidence is not annulled, but rather con- 
cluded, and rendered complete, by death ; 
and absence does not destroy this com- 
petency. 

The evidence of a slai^e is not admissible. 
— The testimony of any person who .’s pro- 
Tty, — that is to say, a slave, male or 
female, — is not admissible ; because testi- 
mony is of an authoritative nature ; and as 
a slave has no authority over bis own person, 
it follows that ho can have no authority 
over ot''crs, k fortiori. 

Or of a slanderer.— HiiT. testimony of a 
person that has been punished for slander is 
inadmissible, even though he should after- 
wards have repented ; hecause God lias said, 
in the Koran,—** But as to thosk who 

ACCUSE MAIIIUED PEKSOKS OF 'WHOREDOM, 
AND PRODUCE >’OT FOUR WITNESSES OF THE 
PACT, SCOURGE THEM WITH FOURSCORE 
STRIPES, AND RECEIVE NOT THEIR TESTI- 
HONV EOR ever; FOR SUCH ARE INFAMOUS 
PREVARICATORS,— EXCEPTING THOSE WHO 
SHALL AFTEUW^ARDS REPENT.’^—TllO rejoo- 
tion of his evidence, moreover, is included 
as a part of the punishment preseribed lor 
the crime, as this tends to prevent the eom- 
mission of it in future ; and as the rejection 
of his evidence is a part of the punishment, 
this effect must evidently remain after his 
repentance, on the same principle as the 
unishment itself is not remitted although 
e repent. It is otherwise wuth respect to a 
person punished for any other crime ; for 
the evidence of such a person is admissible 
after repentance, since the rejection of it, in 
regard to him, proceeded from the stigma 
attached to his offence, which is done aw^ay 
by^ repentance. — According to Shafei, the 
evidence of a person punished for slander is 
admissible, provided he have afterwards 
repented, because God, in enjoining the re- 

1 'ection of the evidence of such, has particu- 
arly excepted penitents. — Our doctors, ^n 
the oAer hand, argue that the exception in 
tb© divine ordinance relates to that part of 
it '^hioh declares slanderers to be infamous 
prevaricators, and not to that part which 
declares them to be incompetent as witnesses. 
Feoitenoe, therefore, removes the stigma 


from the character of such a person, but 
does not restore his competency to give evi- 
dence. 

But an infidel slanderer recovers h^ com- 
petency as a witness upon embracing the 
faith. — If an infidel, who had suffered pun- 
ishment for slander, should afterwards be- 
come a Mussulman, his evident is then 
admissible ; for although, on account of the 
said punishment, he had lost the degree in 
which he was before qualified to give evi- 
dence (that is, in all matters that related to 
his own sect), yet by his conversion to the 
Mussulman faith he acquires a new com- 
petency in regard to evidence (namely, com- 
petency to give evidence relative to Mussul- 
mans), which he did not possess before, and 
which is not affected by any matter that 
happened prior to the circumstance which 
gave birth to it.— It is otherwise with respect 
to a slave, who, haVing suffered punishment 
for slander, afterwards becomes free; for 
his testimony is not admissible after emanci- 
pation ; because in his former condition of 
slavery he did not possess, in any degree, 
ability to give evidence, and consec^uently 
the punishment was incomplete, since it 
was impossible to subject him to any greater 
degree of discredit than what was before 
imposed on him : the credit, therefore, which 
he ^vould otherwise haye acquired afterwards 
ill virtue of his emancipation, is taken from 
him in order to complete the prescribed 
punishment. 

Evidence is not admitted in favour of 
relations within the degree of paternity , — 
Testimony in favour of a son or grandson, 
or in fayour of a father or grandfather, is 
not admissible ; because the prophet has so 
ordain(‘d. — Ik'sides, as there is a kind of 
communion of benefits between these degrees 
of kindred, it follows that their testimony in 
matters relative to each other is in som'ii^ 
degree a testimony in favour of themselves, 
and is therelbre liable to suspicion. 

Nor between an husband and wife, a master 
and his slave, or an hirer andShis hireling . — 
The prophet has said, “We are not to credit 
the evidence of a wife concerning her hus- 
band, or of a husband concerning his wife ; ** 


* This doctrine of the inadmissibility of 
the evidence of husband and wdfe in favour 
of each other prevails only amongst the 
Soonis [the followers of Omar], and has 
given rise to much contention with the 
Shiyas [the followers of Alee], who maintain 
the opposite doctrine.— The origin of their 
disagreement on this occasion is thus related. 
—The prophet in the course of his wars 
having been presented with the village of 
Fattook by some Christians, who saw the 
impossibility of resisting his power, deter- 
mined to have divided it amongst hjs com- 
panions, ets was his usual practice in regard 
to the spoils taken in war. He was after- 
wards, however, induced to give it to his 
dauglfter Fatima, in consequence of a reve- 
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or of a slave ooncerning his master ; or of a 
master oonceming his wave ; or, lastly, of a 
hirer oonceming his hireling. —The author 
af this work observes that by the term hirer 
L'Ajeer], as used in this place, is to be under- 
stood {according to the explanation of the 
lawyers) a select scholar who considers an 
•injury to teacher as an injury to himself. 
— Others have said that it is understood to 
mean a person who lets out any thing by 
lease for a month or a year ; for as, at the 
time of giving evidence, he is entitled to the 
rent, in return for the usufruct enjoyed by 
the other, a suspicion arises of his having 
constituted this person his tenant merely 
with a view to procure his evidence.— With 
respect to the evidence of a husband and 
wife concerning each other, Shafei maintains 
that it is admissible ; because the juoperty 
of each is distinct and sg^arate ; and also | 
because distinct seisins are made, by eaeb, 
of their respective property ; wlu nee it is 
that retaliation is executed upi# either for 
the murder of the other,— and also, that 
either may be imprisoiU‘d f )r a debt due to 
the other. — Besides, the beindit which they 
mutually derive from each other’s propt'ity 
is of no account, because the existence of 
such benefit is of an involved nature in 
the same manner as the evidence of a 
creditor in favour of his indig('nt dthior is 
admissible, notwithstanding he derive a 
benefit from it, as this benelit is of an 
involved nature.— The arguments of our 
doctors upon this point are twofold. First, 
the traditionary precept of the proplu't 
above quoted. Secondly, the benefit which, 
from custom, the husband and wife derive 


lation he received from heaven, enjoining 
hinf not to give out of his own family what 
had been freely conferred upon him. — After 
his death it was seized upon by his successor 
Aboo Beker ; and when Fatima claimed it 
in consequence of^the gift of her father, and 
produced her husband Alee, and her two 
sons, as witnesses, her claim was rejected by 
Aboo Beker, on the grounds of the testimony 
of relations in that degree having Ix'on 
declared inadmissible by the prophet. This 
tradition, thus quoted by Aboo Beker, lias 
ever since amongst the Soonis occasioned the 
inadmissibility of the evidence of husband 
and wife in favour of each other. The 
Shiyas, however (who follow a contrary 
doctrine), maintain that this pi etended pre- 
cept of the prophet was purposely forged by 
the Khalif to defraud Fatima of her right ; 
and in support of this opinion they argue 
that if such a precept had existed, it could 
not have been unknown to Alee ; and that if 
he had known of it, he never would in such 
case have appeared as a witness in favour of 
his wife. . * 

* That is to say, is interwoven with, and 
necessarily arises from, the particular eijf- 
cumstances of their relative situation. | 


from the property of each other, which 
occasions their testimony in favour of each 
other to be, in a manner, testimony in favour 
of themselves, and consequently liable to 
suspicion. — It is otherwise with respect to 
the testimony of a creditor in favour of his 
indigent debtor, because he has no power 
over the property of the debtor, whereas a 
husband ana wife have such power from 
usage and custom. 

The tesiimony of a master cannot he ad- 
mitted in favour of his stave, — The testimony 
of a master in favour of his slave is not 
admissible ; because of the tradition above 
I quoted ; and also because, if the slave be 
j not indebted to any person, such testimony 
is in every n spect in favour of liimself ; — or 
if, on the other hand, he he indebted, still 
the testimony of the master is in some respect 
in favour of himself, as the matter remains 
in sus])ense ; for if the master should choose 
to pay the debts, the testimony would be 
completely relative to himself, whereas it 
would not he so in any degree in case he 
should permit the slave to be sold in liquida- 
tion of th(‘ debt ; — and as it is not known 
which mode he may follow, the testimony is 
tlDTi'forc considen'd to bo in some respect 
rolative to himself. — It is to he observed that 
the evidence of a master in favour of his 
Mokatih is not adinissihle, for the reason 
here stated. 

Nor of 07W jyarinvr in favour of another 
{relative to therr Joint eoneern ). — The testi- 
mony of one partner in favour of another, 
ill a matter relative to their joint property, 
is not admissible ; because it is in some 
degree in favour of himself.— The testimony, 
however, of partners, in favour of each 
other, in matters not relating to their joint 
property, is adinissihle, because in it there is 
no room for suspicion. 

Tesiinionif in favour of an unele or brother 
is admitted, — Testimony in favour of a 
brothel^ or an unch' is admissible, because 
the property aud the immunities of these 
classes of relations are separate, and each 
has no powi*r over that of the other. 

The tvsti7nony is not admissible of piddle 
mourners or singers . — The testimony of 
women that lament or sing is not admissible, 
because they are guilty oi forbidden actions, 
inasmuch as the prophet has prohibited these 
twaj species of noise. — (It is to be observed 
that tJiis case alludes to a woman who 
laments for the adversity of others, not for 
her own, and who hires herself out for that 
purpose.) 

Or of common drunkards ; or of falconerSf 
The testimony of a person who is 
continually intoxicated is inadmissible, be- 
causcgif his commission of a prohibited act. 
—In the same manner, also, the testimony 
of a person who amuses himself with birds, 
such as pigeons or hawks, is inadmissible ; 
because such amusement engenders forget- * 
fulness ; and also because, in the practice of 
it, he lees the nudities of strange women, he 
having occasion to sit on the top of 3^8 house 
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to theie Inrdi.— In some copies, instead 
of toe amusement of Teyoor, or birds, that 
of lamboor,* or musical instruments, is 
written, which alludes to public singers; 
and the testimony of a pubLc singer is not 
admissible, because he is the occasion of 
assembling a number of people to commit a 
prohibited action, t 

Or of atrocious criminals . — The testinaony 
of a person who has committed a great crime, 
such as induces punishment, is not admis- 
sible, because in consequence of such crime 
he is unjust. 

Or of immodest persons. — The testimony 
of a person who goes naked into the public 
bath is inadmissible, because of his com- 
mitting a prohibited action, in the exposure 
of his nakedness. 

Or of usurers or gamesters. — The testi- 
mony of a person who receives usury is 
inadmissible and so, also, of one who plays 
for a stake at dice or chess,— because gaming 
in that manner is ranked in the number of 
great crimes ; — and in the same manner, 
also, the evidence of a person who (rmits his 
prayers, from an attention to these games, is 
not admissible. — It is to be observed, how- 
ever, that simple playing at chess without a 
stake is not destructive of credit, since such 
play does not induce a want of integrity, 
bees ISO all our Imams are not agreed in its 
illegality, Malik and Shafei having declared 
it to be lawful.— It is recorded in tin; Mah- 
soot, that the evidf^nco of an usurer is in- 
admissible only in ease of his being so in a 
notorious degree ; b('cau8(‘ mankind otten 
make invalid contracts ; and these are, in 
some degree, usurious. 

Or of persons guilty of i)ulveorum. — The 
evidence of a person guilty of base and low 
actions, such as making water or eating his 
victuals on the high road, is not admissibh; ; 
because whore a man is not ri straiin d, by a 
sense of shame, from such actions as these, 
he exposes himself to a suspicion *that lie 
will not refrain from falsehood. 

Or of free-thinkers, if they acow their se7ifi- 
menfs. — The evidence of a person Avho openly 
inveighs against llio companions of the 
prophet ana their disciples is not admissible, 
oecause of liis apparent want of integrity.— 
It is otherwise, however, where a person 
conceals his sentiments in regard to them, 
because in such case the want of integrity 
is not apparent. 

I'ko evidence of the sect of Hawa^ and 
other heretics, admissible, hut 7\ot that of the 
tribe of Khetabia.—TRE evidence of the sect 


* In the Ai*abic and Persian, the words 
Teyoor and Tamboor are written exactly 
similar ; and as they can only be distinguished 
from each other by the proper position of the 
diacritical points, they are therefore very 
liable to be confounaed by the frequent 
omission of these points. • 

t Nam.3ly, listening to musio. 


of Hawa* (that is, such as are not Soonis) is 
admissible ; excepting, however^ the tril:« of 
Khetabia, whose evidence is inadmissible, 
for reasons t^t will be hereafter explained. 
•— Shafei maintains that the evidence of no 
tribe whatever of the sect of Hawa is ad- 
missible, because the heterodox tenets they 
profess argue the highest degree ^ depravity# 
— Our doctors, on the other hand; argue that 
although their tenets be in reality wrong, 
yet their adherence to them implies probity, 
since they have been led to embrace them 
from an opinion of their being right ; and 
there is, moreover, reason to think that they 
will abstain from falsehood, because it is 
prohibited in every religion. Hence the 
case is the same as if a person should eat 
of an animal which had not been slain 
according to the prescribed form of Zabbab, 
because of its being lawful amongst his 
sect. It is otlim’wise where the baseness 
proceeds from the actions, not from the 
belief. — With respect to the sect of Khetabia, 
it is to be ooserved that they are in a high de- 
gree heretics ; and amongst them it is lawful 
to bear positive testimony to a circumstance 
on the grounds of another having sworn it 
to them. Some have said that it is an 
incumbent duty upon that sect to give evi- 
dence in favour of each other, whence their 
tealimony is not free from suspicion. 

Ziminees may testify coneerning each other. 
—The testimony of Zimmees with respect 
to each other is admissible, notwithstanaing 
they he of dilferent religions. — Malik and 
Sliafei have said that their evidence is 
absolutely inadmissible, because, as infidels 
are unjust, t it is requisite to be slow in 
believing any thing they may advance, Goi) 
having said (in the Koran); “ When an 
UN.rirsT REIiSON TEI.LS YOU ANY THING, RE 
SLOW IN RKLiEVJNo HIM;”— whcnce jt is 
that the evidence of an infidel is not admitted 
concerning a Mussulman ; and consequently, 
that an infidel stands (in this particular) 
in the same predicament with an apostate. — 
The arguments of our doctors upon this 
point are twofold. — First, it is related of the 
prophet^ that he permitted and held lawful 
the testimony of some Christians concerning 
others of their sect. — Secondly, an infidel 
haying power over himself, and his minor 
children, is on that account qualified to be 
a witness with regard to his own sect ; and 
the depravity which proceeds from his faith 
is not destructive of this qualification, be- 
cause he is supposed to abstain from every 
thing prohibitea in his own religion, and 
falsehood is prohibited in every religion. 
It is otherwise with respect to an apostate. 


* Anglice, the air ; a derisive appellation 
given by the Soonis to the Shiyas. — Hawa, 
also, is used to express the sensu^ passions, 
whence the term Ahil Hawa signifies sen- 
sualists. or epicureans. 

fArab. Fasik; meaning, in this place, 
degenerate or depraved. 
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as lie possesses no power, either over his own 
person, or over that of another; and it is 
also otherwise with respect to a Zimmee in 
relation to a Mussulman, because a Zimmee 
has no power over the person of a Mussul- 
man. — Besides, a Zimmee may be suspected 
qf inventing falsehoods against a Mussulman, 
from the ha^ed he bears to him on account 
of the superiority of the Mussulmans over 
him. 

Objection. — In the same manner as there 
subsists an enmity between Mussulmans and 
Zimmees, so also is there an enmity between 
the followers of other religions, such as the 
Jews, the Christians, and the Magians : it 
would follow, therefore, that amongst these 
the testimony of those of one religion cannot 
be admitted with relation to others of a 
different religion : w^hereas it hath been 
declared admissible. ^ 

Reply. — Although the reJigions of these 
be different, yet none of them being under 
subjection to another, so as t? engender 
reciprocal hatred, there is no cause to susi)ect 
that they will invent falsehoods against each 
other. 

A Moostarnin cannot tedify concerning a 
Zimmee ; but a Zimmee mog tvdifg con- 
cerning a Moostarnin . — The testimony of an 
infidel Moostarnin with relation 1o a Zimmee 
is not admissible, because ho has no power 
over the person of a Zimmee, as the latter 
is a fijced resident in the Mussulman terri- 
^ry. The evidence of a Zimmee, however, 
is admissible with respect to an infidid 
Moostarnin, in the same manner as the 
evidence of Mussulmans with relation to 
them is valid. 

And Moostamins may testify concerniny 
each other ^ being of the same eonn/r//.— T he 
testimony of one Moostarnin is admissible 
witii respect to another Moostarnin, provided 
he be of the same country. If, however, 
they he of different countries (sucli as a 
native of Russia and of Turkey) their testi- 
monies with res|^‘Ct to each other are not 
admissible ; because this difference precludes 
the operation of their power over each other ; 
whence it is that they cannot inherit of each 
other. 

The testimony is admissible ^ of any one 
whose virtues preponderate. — The testimony 
of him whose virtues exceed his vices, and 
who is not guilty of great crimes, is admis- 
sible, notwithstandiug he may occasionally 
be guilty of venial crimes. — What is here 
advanced is an explanation of the degree of 
integrity to which regard is paid in bearing 
evidence : and this explanation is approved ; 
for innocence with respect to great crimes, 
and a preponderance of virtue over vice, 
mmst necessarily be deemed sufficient, on this 
principle, that if any occasional commission 
of smaRer crimes were destructive of testi- 
mony, th6 door of evidence would b^ shut, 
whilst the preservation of the rights of 
mankind requires that it should be kept 
open. • ' 

And of such as remain uncircuincised from 
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any fustHiable^ cattw.— THE testimony of an 
Acklif (that is, of one who has omitted 
circumcision on account of old age, or for 
some other sufficient reason) is admissible, 
because the omission of this ceremony is 
not destructive of justice excepting wnere 
it arises from a contempt of religion, or of 
the authority of the oral law by which it is 
enjoined, for in that ease integrity no longer 
remains. 

Or of an The testimony of an 

eunuch is admissible, because Omar accepted 
the testimony of Alkia, who was an eimuoh ; 
and also, because he has been deprived of 
one of his members by violence, and there- 
fore stands in the same predicament with 
one who has been mutilated. 

Or of a bastard. — The testimony of a 
bastard is valid, because he is innocent with 
respect to the immorality of his parents. 
Imam Malik maintains tnat the testimony 
of a bastard is not to he admitted with 
ri'spcct to wliort'dom, as it may naturally be 
sin)])osed he wishes as many others as possible 
reduced fo the same level with himself, and 
liis testimony in a matter of this kind is 
tluTefore liable to suspicion. — Our doctors, 
ho\veviT, argue that the present question 
relat(‘s iner(‘ly to the point of integrity ; and 
if a bastard be a just man, there is no reason 
to suspect him of such a wish. 

Or if an hermaphrodite. — The testimony 
of a hormaplirodite is admissible, because 
such a person is either a man or a woman, 
and tlio evidence of both is admissible. 

Or of a viceroy. — I'jie testimony of ^ a 
governor on the part of a sultan is admis- 
si])l(‘, according to a majority of the Haneelite 
doctor s, jn’ovided he do not enforce oppres- 
sion ; but if he act oppressively his testimony 
is not admissible. Some have said that in the 
latter case also his testimony is admissible, 
provided he be himself a man of generosity 
and elqiract(U', and he not guilty oi boasting 
and vain talk; because it is in such case 
natural to suppose that a regard for his 
reputation will prevent his asserting a false- 
hood ; and the dignity of his character will 
deter any one from offering him a bribe. 

Turn brothers attesting their father^ s ap- 
pointment of an executor must be credited^ if 
the executor verify their testimony ; and the 
same of the attestation of two IcgateeSt two 
debtors or creditors^ or two executors^ to the 
same effect. — Whehe two brothers attest 
that their father had appointed a particular 
person to he his executor, if that person also 
claim the same, their testimony is valid, 
upon a favourable construction, — but not if 
he deny the appointment. — Analogy would 
suggest that their testimony is not valid 
in either case (and a case wnere two lega- 
tees attest that the frstator bad appointed 
a particular person his executor, — or where 
two debtors or creditors of the decease^ 
assert the same, — or where two executor^ 
attest the junction of a third person with 
them in the executorship, — is subject to the 
same analogy) because their (Evidence is 
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in tome degree advantageotis to the witnesses 
themselyest inasmuch as the advantage to 
1>e derived from it results to them also. The 
reason for a more favourable construction in 
Hiis particular is that as it is the duty of 
the Kazee to appoint an executor where it is 
required, and where the death of the person 
is notorious, the evidence in question is ad- 
missible, inasmuch as it exempts the Kazee 
from this trouble, and not because it estab- 
lishes the proof of anything. — It is therefore 
a substitute for the cast of a die, which saves 
the trouble of election. 

OBJJ‘:cTiO]v.~"Wher(t there arc tw^o execu- 
tors, tluTC is no occasion for the Kazee's 
appointment of a third, and therefore the 
appointment of a third, upon such a ground, 
is unwarrantable. 

Keply. — The two executors having ac- 
knowledged that the deceased had joined a 
third iierson wdth them, the Kazee is there- 
tore required to confirm him, since, in con- 
sequence of such acknowledgment they can- 
not act without him. ^ 

It is to be observed that where tlie debtors 
of the deceased attest the cxecutorshi]) of a 
particular person, their evidence is admis- | 
sible, whether the death of the other be ' 
notorious or not, because such e\idenco is | 
an a ‘knowledgmciit atleeting tln'inselves ; 
and ihe death of the creditor is therefore | 
established witli respect to them, because of; 
their acknowledgnumt. ^ ' 

Atiefyiaiion to a ;^cr.sYu/’.s' appoint incut of an 
agent in not to he credited — lEtwo brothers 
bear testimony that their absent fatluT had 
appointed Zevd an agent for the reeeipt of 
deots due to him at Koofa, tlieir evideiiee is 
inadmissible, wlu'tber Z(jd elaim the said 
agency or not ; — for the Kazee has no power 
01 himself to appoint an agent in behalf of 
an absentee ; and the cvideiuY' is not in tliis 
instance sufHeient to warrant it, since it is 
liable to suspicion. , 

A defendanf a iinpeachment of the integrity 
of tritnesses is not credited, 'unless he state 
ifteir commission of some spevifu crime. — 1e 
a defendant reproach a wiliu ss Milh a thing 
which would im])oaeh his h‘gal integrity, 
but which does not involve any of tin* rights 
of the spiritual or temiioral j^aw, and pro- 
duce evidence in support of liis assertion, 
the Kazee must not hear tlu m, nor pass a 
decree of the injustice of tlic witnesses; 
because this injustice is a thing of a nature 
which comes not within the jurisdiction of 
the Kazee, inasmuch as it is not permanent, 
being removeable by repentance. — Besides, 
the evidence adduced in this case tends to 
lay open faults: now the concealment of 
faults is incumbent, and the manifestation 
of t^m prohibited : as, therefore, a witiLCss, 
in giving evidence to this effect, is himself 

* By faults is here understood venial tres- 
passes, such as might destroy the legal 
integrity of a witness, but which do not 
amount to^jrimes. 


uilty of irregularity, his testimony cannot 
e heard ; for the manifestation of faiBts is 
admitted onlv where it tends to maintain 
the rights of others ; and that is only in 
such cases as fall within the jurisdiction of 
the Kazee ; — but the case in question is not 
of that nature; and therefore the evidence 
cannot be admitted. • 

Or adduce evidence to the plaintiff's ac- 
knowledgment of their irregularity. — Ip, 
however, Avitnessos were to give evidence 
that the plaintiff had himself acknowledged 
the irregularity of the witness, the evidence 
would in that case be valid ; because acknow- 
ledgment is a thing which falls within the 
jurisdiction of the Kazee. 

He is not allowed to adduce evidence to 
their heing hired hy the plaintiff. — If a de- 
fendant bring witnesses to prove that the 
plaintiff had hi' ed his witnesses for ten 
dirms (for instance), such evidence must not 
bo admitted ; because, although it tend to 
:)rovc somd'ihing more than a mere irregu- 
larity, yet the defendant not heing a regular 
adversaiy of the plaintiff in regard to this 
matter, has no right to establish it by evi- 
dence, since, w ith respect to this point, he is 
as it w'ere a stranger. 

T^nless his own jwojn'rty he involved. — If, 
hoAvever, the defendant bo a regular adver- 
sary (as if, for instance, he should assert 
that tile plaintiff had hired his witnesses to 
givt evidenec for ten dirms from property 
which he [the defendant] bad put in bis 
bands), — in that case the evidence he pro- 
duces in support of his allegation must be 
adnjitt(‘(l ; because the defendant is in this 
instance a regular adversary of the plaintiff 
jin a matter of property; and tlie proof in 
I regard to the jn-opeity necessarily involves 
I the proof of the reproach. — In the same 
I manner also, the e\ ideiice adduced b}" 4he 
I defendant is admitted where he asserts that 
I “ he had compounded Avith the Avitnesses for 
a certain sum of money that they should 
! Avithhohl their testimony ini. support of such 
j unfounded claim, — and that, having accord- 
; ingly paid the stipulated sum, they had 
j nevertheless given their evidence, and he 
i therefore prefers a claim for the sum paid to 
I them for here the proof wTth respect to 
the claim w ould also establish the proof of 
the reproach. Lawyers have observed that 
as the testimony of witnesses is admitted 
with respect to any thing that falls within 
the jurisdiction of the Kazee, it follows that 
if the defendant bring witnesses to prove 
that the Avitness of the plaintiff is a slave, 
or that he has been punished for slander, or 
that he is a drunkard, or a slanderer, or a 
partner of the plaintiff, — in all these cases 
the evidence so adduced must be admitted. 

A witness's immediate acknowledgment of 
mis-statement or omission, from apprehension^ 
does n^t destroy his credit. — If a person give 
evidence, and before moving from the place, 
or, the Kazee passing a decree upon it, de- 
cline that “ he had given a part of his 
evidence under the influence of apprehen- 
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sion,” still, if he be a person of character,* 
the deposed matter to which he adheres must 
be credited. — The terra apprehension, t as 
here used^ implies that a fault has been com- 
mitted, either b^ withhold! nfr part of the 
evidence which it was incumbent to have 
mentioned, or by recitinpr, from forgetfulness, 
something that was false. — The reason of 
admitting tne evidence, in this case, is be- 
cause the apprehension probably arose from 
the awe excited by the assembly of the 
Kazee ; which is excused provided the per- 
son be just, and that he rectity his error in 
time. — It is otherwise where a person sepa- 
rates from the assembly of the Kazee, and 
afterwards returns and says, “ I have omitted 
part of my evidence from apprelKmsion ; ” 
for in that case his evidence would not be 
admitted ; because there is reason to susj)ect 
a collusion with the plaintiT, which requires 
that caution be used ; and also, because al- 
though any addition or diminution, after the 
delivery of the evidence, be ae^*ptod, and 
either added to, or deducted tVoin, the origi- 
nal evidence, provided tlu^y be made in the 
same meeting, still this is not ullowcai in 
case of their being made at a ditferent 
meeting. The same rnle al;>o holds witli 
regard to the mistakes of a witm‘ss in ex- 
plaining the boundaries of a house; — as if 
ne should say (for iustaue<*) the east instead 
of the west ; or in exi)lainiiig genealogy, as 
if he should say (for iiistane(') “ Mohammed, 
the son of An Min,” instead of “ the son of 
Alee.”— It is to be observed that the expo- 
sition of the law, in this case, applies only 
to the addition, by the witness, of some eir- 
cumstance which may hi' in its natun; doubt- 
ful ; for if it sliould Ik; in no respect doubtful, 
then he may at any time al't(‘rwards, wlu'ther 
at the same meeting or not, lawfully add it to 
his evidence. — Thus if a wdtriess omit the 
use*of the word Shaliadit, or the like, and 
afterwards declare tliis omission, it is in that 
case admitted, whether it be at the same 
meeting or not, — ^nrovided he bo a just man. 
— It has been related, as an 0{)ini()n of 
Haiieefa and Aboo Voosaf, that wliatover 
addition or diminution a witness may make 
after the delivery of his evidence, sliall in 
every case be admitterl, altliough it be at a 
ditferent meeting, — provided the witness be 
a just man. But the first doctrine is tlie most 
authentic, and decrees pass accordingly. 


CHAPTER in. 

OP THE DISAGKEEMENT OF W^FTNESSES IN 
THEIH TESTIMONY. 

Evidence repugnant to the clahn cannot he 
admitted . — Wheiie the evidence adduced by 


* Arab. Adil; literally, a just person (in 
opposition to Fasik). * ^ 

f Arab.* Tawaham. 


a claimant is conformabte to the claim, it is 
worthy of credit ; but not where it is repug- 
nant to it ; because, in matters concerning 
the rights of the individual, the priority or 
the claim is requisite to the admission of 
evidence ; and this exists in the former in- 
stance, but not in the latter, since in the 
former the object of evidence (namely, a 
verification of the claim) is answered, — 
whereas in the latter the evidence tends 
to a falsification of it, and it is therefore 
the same as if no evidence at all were pro- 
duced.* 

'Hie witnem s must perfectly agree in their 
tesfimony.—V\n^ concurrence of the wit- 
nessc's, in words and moaning, is requisite, 
according to llaiicefa. — If, therefore, one 
witness bear testimony to one thousand 
dirms being due, and the other to two thou- 
sand, no credit is to he given to either. — The 
two diseii)les are of opinion that the evidence 
is to be credited to the amount of one thou- 
sand (linns : and a similar disagreement also 
subsists in a case where one witness attests 
one div(#(;e, and the other two or three 
divorces. Th(' arguments of the two dis- 
ciples are that the witnesses agree in the 
smallest amount (such as in one thousand 
dirms, or in one divoiT'o) ; and one of thorn, 
bedsides his agreement in this amount, attests 
an additit>nal (luaniity. — Their evidence, 
tlu'ivfore, must ue admitted in the degree 
in which they concur ; and the testimony of 
OIKS J^o far as' it relates to tho excess only, 
must be rt j(‘cted. — The reasoning of Ilanoeia 
is that the witnesses difler in words, and 
consequently in meaning, since moaning is 
(‘xtracted from words. Thus two thousand 
(for instance) (;an newer he construed to moan 
on(‘ thousand, us the terms are essfmtially 
different.---! n the case in (iiiestion, therefore, 
the one thousand, and the two thousand, 
respectively, are attested by only one witness ; 
and the case is eons(‘(iuent]y the same as if 
their testimony had related to ditferent 
articles, — as if one were to attest dirms and 
tho other deenars, for instance. 

The ic it nesses mag he er edited to the small- 
est amount in which they agree both in words 
and meaning . — Ir a person claim a debt of ono 
thousand liv(; hundred dirms, and ono of his 
witnesses hear testimony to one thousand, 
and tho other to one thousand five hundred, 
in that case ilie testimony must bo credited in 
the amount of one thousand dirms ;t for tho 


* To exemplify this case,— suppose a person 
were to claim tin; right of property in a house, 
on the plea of his having purchased it ; and 
Ilia witness attest the right of property from 
its having been given to him in that casii 
the evideiuM; so given would be rejected. 

t The difference between this and the pre- 
ceding case turns entirely on the terms in 
which the testimony is delivered ; for in the 
case here considered the witness, in mention • 
ing otfe thousand five hundred, mentions tho 
term one thousand, which so far ‘Coincides 



858 SyiDENCE. [VoL. IL 


Except it regard a womarCe dower ^ when j 
ehe ii entitled to the smallest sum testified,— | 
Iff a case of marriage, if one of two ^tnesses 
teatify to a dower oi one thousand dirms, and 
the other to a dower of fifteen hundrcd( the 
dower is established in the amount of one 
thousand dirms, according' to Ilancem, 
whether the claim bo prefeired hy the 
husband or wife, and whether it be for the 
smallest or greatest of the attested sums. 
This is according to a favourable construc- 
tion. The two disciples, arguing from ana- 
logy, maintain that the evidence is totally 
inadmisHible.—(It, is however, recorded in 
the Amalee, that the opinion of Aboo Yoosaf, 
in this instance, accords with that of 
Haneefa.)— The reasoning of the tvro dis- 
ciples, in support of their opinion, is that 
the disagreement of the witnesses with re- 
gard to the amount of the portion is in fact 
a disagreement with regard to the marriage 
contract, since the object of both is the 
establishment of a cause, namely, the said 
contract; — the disagreement in this instance, 
therefore, is analogous to a similar disagree- 
ment with regard to sale.— The reason for a 
more favourable construction of the t.aw in 
this particular, as adopted by Haneefa, is 
that property, in the case of marriage, is 
mendy a subordinate point, the original | 
obje t of it being to legalize generation, to 
unite the sexi's, and to endow the man with 
a right in the woman's ])erson. Now as 
there is no difrerenc(‘ wduitever upon these 
points, tlicy are aceerdiugly establiNhed in 
the first instance ; and it any disagreement 
then occur conccrniiig the subordinate or 
dependant point, the smalh'st sum attested 
is decreed, sinci' to tluit amount both wit- 
nesses agree.— What is heiv* advanced, that 
the case is the same “whether the claim be 
for the smallest or for tlie greatest attested 
sum,’’ is approved. — Some of the lejumed 
have said, that the ditterene(‘ of opinion 
between Haneefa and tlu' two diseirdes pro- 
ceeds only oil the siii)j)osition of the claim 
having been ])referred by tin* woman: for 
that, in ease of the (daim b('ing made by tlie 
husband, they are all agreed in regard to the 
inadmissibility of tbo evidence; since his 
object can only be tlie establishment of the 
contract, whilst the obji'ct of the woman is 
the property.— Others again have said that 
this difierenoe of opinion obtains in either 
case; and this is approved. 


CIIArTER lY. 

OF EVIDENCE EELATIVE TO INHERTTANCE. 

Mvidetice must he adduced to prove the 
death of the inheritee and the right of the 
heirsy before inheritance can take effect . — 
It is a rule, that if an inheritee’s * right 
o of property in any tiling be proven, still a 


* Meaning, the person from whom kiheri- 
tance io; derived. The translator is aware 


decree cannot pass in favour of the heira, 
until proof be adduced of the death of the 
inheritee, and of their right of heritage. — 
This rule obtains with Haneefa and Moham- 
med. Aboo Yoosaf maintains that the thing 
must be immediately decreed to the heir : 
for he alleges that the property of the heir 
is, in fact, the property of the iiyieritee, and 
consequently tnat evidence to the inheritee's 
right of property in^ any thing is, in fact, 
evidence to his heir's right of property in 
that thing.— Haneefa and Mohammed, on 
the contrary, allege that the right of the 
heir is inchoate and extant de novo, ^th 
respect to all the rules to which the inherited 
property is subject (whence it is that a 
course of abstinence is enjoined upon an 
heir, with regard to an inherited female 
slave,— and likewise, tiiat whatever a poor 
inheritee may have received by way of 
charity is lawful* to his rich heir) ; and the 
right of an heir being inchoate and extant 
de novo, ib is indispensable, in such case, 
that the witnesses bear testimony to the 
shifting of the right from the inheritee to 
the heir,— in other words, that they attest 
the inheritee to have died, and to have left 
the article in question as an inheritance to 
his heirs. 

It suffices that the witnesses attest either 
the property or possession of the inheritee at 
\the time of his decease, — They deem it 
suflieK'iit, however, in order to prove the 
shifting of the riglit of property, that the 
witnesses attest that “ the thing in question 
was the property of the inheritee at the 
period of his death;'’ for then the shifting 
IS established from necessity ; — and in the 
.same manniT, it suffices if they attest that 
‘‘it wms in the keeping and ijossession of the 
inheritee at the time of his death ; ” for 
although the possession of an article may 
have been in viitue of a deposit, or of ukur- 
patioii, yet the possession at death, in either 
cas(', IS m fact a possession in virtue of the 
right, because of the obligation of responsi- 
bility w'hich then takes piace : — in a case of 
usurpation evidently ; and also in a case of 
deposit,* because of the death of the trustee 
without any explanation ; — in other words, 
if a trustee should die, without explaining 
that a particular thing in his possession is 
the deposit of a particular person, it ooca- 


thatthis term is not sanctioned by authority, 
Ancestor being the phrase generally used in 
our law-books. — The nature of the Miissul- 
men laws of inheritance, however, renders 
it necessary to adopt some term of more 
general import, since, according to these, 
inheritance may either ascend or descend.— 
Tlie translator, therefore, has adopted this 
term, both in order to avoid the inconve- 
nience of a perpetual paripbjaais, and also 
because it literally expresses the sense of 
the Arabic term Mawris, signifying “fe- 
ht rited from.” . 

* See Deposits. 
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810118 re^onsibility, because the trustee, in 
dyin^ without explaining the case, was most 
certainly guilty of a want of care of the de- 
posit ; and a want of care of a deposit is a 
transgression with respect to the deposit, 
which induces responsibility. Evidence, 
therefore, of a thing being in the possession 
of a certain person at his death, is equiva- 
lent to evidence of its being bis property. 

An heir may recover an article in posses- 
sion of another hy proving it to have been 
the property of his inhcntee, or a loan or 
deposit from him, — Having thus explained 
the tenets of each of oiir doctors upon this 
subject, it follows that if witnesses were to 
give evidence that a particular hous(‘ was in 
the possession of a certain man at his death, 
the evidence so given must be admitted 
with respect to the claimant being the heir 
of the deceased. In the f|{inie manner al , 
the testimony of witnesses must b»‘ admitted, 
where a person adduces evidence to prove 
that a particular hous(', in the f osst'ssion of 
a certain person, was the property of his 
father, ana that his father had lent it, or 
had delivered it in deposit to the person then 
possessing it. In this case, ihendore, the 
said person is entith-d to take the house 
from the iiresent occupier, without being re- 
quired to prove, by witnesses, that his father 
had diedj and that the said house had been 
left to him in inheritance. — This, according 
to the tenets of Aboo Voosaf, is evident : — 
and so also according to tin* tenets of 
Haneefa and Mohammed ; because, in the 
case in question, it has been shown, by 
the testimony of witnesses, that the father 
was in possession at the time of his death, 
inasmuch as the possession of a borrower 
or trustee is equivalent to his own ])08- 
session ; and on this account there is no 
necessity for proving the shifting of the 
property to the heir, since that is a conse- 
quence of the proof of the possession, as has 
been already explained. — It is to be obs(Tved 
that the law is i]^ same where, under these 
cireurastaiiccs, the claimant asserts the pos- 
session of the other to have been in virtue 
of a lease ; because the possession of a lessee 
is equivalent to the possession of the lessor. 

Ine right to an article is not established by 
evidence to the former possession of it.— Iv, 
a person claim a right of property to a liouse | 
in the possession of another, and the testi - 1 
mony of the witnesses produced by him , 
should run in this manner, “ we testify that 
the said liouse was in the possession of the 
claimant one month ago,”~suefi evidence 
must not be admitted. — This is tlie doctrine 
of the Zahir Rawayet. It is related as an opi- 
nion of Aboo Yoosaf, that the evidence, in this 
case, is admissible ; because possession is an 
object in the same manner as property ; and 
as the testimony of the witnesses wouM 
have beem accepted, in case they had said 
that the house in question was the property 
of the claimant one month ago, it follows 
that it must be admitted in this case al#o. 
—Besides, if the witnesses had deposed that 


the other had taken the liouse from the hands 
or possession of the claimant, their evidence 
would have been admitted, and the claimant 
would, in consequence, have been put in 
possession of the house. The doctrine of 
the Zahir Rawayet, in this particular, has 
been adopted by Haneefa and Mohammed : 
and the arguments in support of it are two- 
fold.— Fihst, the seisin of the present pos- 
sessor is actually seen with the eye ; whereas 
that of the claimant, which formerly existed, 

only hoard from the tongue of the wit- 
nesses ; and knowledge from hearsay can 
never be put in competition with that from 
actual sight.- Skconbia', the evidence, in 
this case, relates to a matter of uncertainty ; 
since the former seisin, of the claimant, not 
being definitely known, admits of tnree 
suppositi^iiis, as it may have existed in 
virtue either of right of property, of de- 
posit, or of usurpation ; and wnore the 
point is of so uneertaiu a nature, it is im- 
possible to ]iass a decree upon the possession. 
It is olluTwise win re the witnesses attest the 
right of pr()])erty, as that admits not of 
various sujqmsitions ; — or, where they attest 
Unit the house had been taken from the 
claimant; bteause this is a matter of cer- 
tainty, of which the law is known, namely, 
the ohligation of restitution, or of replacing 
the thing, as it formerly stood, in the pos- 
session of the claimant. 

Unless the defendant aeknoudedge such 
former possession. — Jp the possessor of the 
house should himsdf acknowledge the for- 
mer possession of the (dainiant, in that caso 
a decree must pass for restoring the claimant 
to his possession ; for the uneei'tainty with 
regard to the Hubje(;t of an aeknowledgmeut 
is no bur to the validity of the acknowledg- 
ment itself. 

Or ttvo witnesses attest his having made 
such ael'nowledgmvnt. — If two persons attest 
the acknowledgment of the defendant, that 
“ the filing in his possession had formerly 
been in the possession of the claimant,” the 
article in question must in that case be re- 
stored to the claimant ; because, although the 
subject of the acknowledgment be a matter 
involved in uncertainty, yet the evidence 
here relates, not to it, but to the acknow- 
ledgment itself, which is a matter of cer- 
tainty ; — and the uncertainty in the subject of 
it is no bar to the decree of the Kazee, since 
he may afterwards desire the acknowledger 
to explain the nature of the uncertainty. 

CHAPTER V. 

OF THE ATTESTATION OP EVIDENCE. 

AU (‘Station of evidence is admitted in all 
matters not liable to he affected hy doubt , — 
An attestation of evidence is admissible in 
all such rights as do not drop in consequence 
of a doubt ; because there is a necessity iof 
this, since it may happen that a witness, 
from*various causes (such as sickness), may 
not be able to give his evidence m person ; 
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tlie right. If, in the case in ques- s 
tinii, the whole of the witnesses retract, the | 
aian is in that case responsible for one-sixth j 
Hi the right, and the„ ten women for five- ! 
sixths, aocoiding to HanotTa. Aboo Yoosafi 
holds that the man is liable for an half, and 
the ten women lor an half ; because, although j 
they greatly exceed in point of number, yet 
they are in fact only equivalent to one man, 
since their evidence is not admissible unless 
it be in conj unci ion with that of a man. 
Haneefa, on the other hand, argues that the 
evidence of every two women is equivalent 
to that of one man ; because the prophet, on 
account of the weakness of their understand- I 
ing, has ordained that the evidence of two | 
women shall he equivalent to that of one man. 
Hence, in the case in question, it is the same 
as if six men had given evidence and had ^ 
afterwards retracted it.— If the ten women j 
retract, and not the man, they are respon- | 
Bible for an half of the right, according to all ' 
our doctors, in conformity with the rule be- 
fore-mentioned. 

If two men and one woman give evidence 
in a matter of properly, and all of them 
afterwards retract, the whole of the respon- 
sibility rests on the two men, and none on ! 
tl'.s woman, because one woman is no more 1 
than half of a witness, whence the law 
regards not her in this case, inasmuch as no 
efiect results from the mere part of a cause. 

2' he retract at f Of i of vriacuce to a mar- 
riage and proper dower doe,s fiot ffuhjeet the 
retractors to affy responsibihtf/. — If two w’it- 
nesses give evidiuice concerning a woman, 
of her being married on a Mihr Misl, or 
proper dower,* and afterwards ntraet their 
testimony, they are not bound to make any 
compensation ; t and so likewdso, if they 
testify to any thing sliort of the proper 
dower ; because the advantaae to be d(*iiv(‘d 
from the woman’s person is not an article of 
value where it is lost to her by fake o^ ijJieiKM* ; 
for compensation, in ease of the destruction 
of any tiling, implies the return of a similar ; 
andtnero is no similarity between substantial 
property and the connubial enjoyment. 

Ip two witnesses give evidence (*oneerning 
a man, of his having married a woman on a 
proper dower, and afterwards retract the 
same, still they are not bound to make any 
oompenaation, although by their testimony 
they have destroyed the property of that man ; 
because the destruction in this instance is 
attended with an equivalent, inasmuch as 
the connubial enjoyment is considered as an 
article of value, w^henever it becomes the 
right of any one ; and destruction attended 
with a consideration or equivalent, is the 
same, in effect, as no destruction. The 


♦ This case supposes that the woman 
qlaims a stipulated dower, greater than her 
proper dower, and that the husband endea- 
'^UTB to resist her claim by evidence, 

'^hat is, they are not to oompensafe for 

'^oe. 


ground of this is that responubility is 
founded upon similarity. Now there is no 
similarity between destruction with an ex- 
change and destruction witJhout an exchange. 
If, therefore, in the case in question, a 
compensation were taken from the witnesses, 
it wuuld be a destruction of their property ^ 
without any thing in return.— Iff however, 
the witnesses were to testify to any amount 
beyond the proper dower, and afterwards 
retract, they are in that case responsible for 
the excess, as having destroyed that much 
without any consideration in return. 

2' he retractation of evidence to a sale does 
not occasion responsibility ^ unless a price 
had been attested short of the value, — Ip two 
witnesses bear evidence to a sale for a price 
tantamount to, or greater than, the value 
of the thing sold, and afterwards retract, 
they are not in^that case liable to any 
compensation ; since destruction attended 
with an equivalent is, in effect, no destruc- 
tion. — If, oif the contrary, they should give 
evidence of the sale for a price less than the 
value, they are in that case responsible for 
the deficiency of value, because, in that 
amount, they have occasioned a destruction 
without any equivalent. The law here 
applies equally to sale with or without an 
option to the seller; because, in the case of 
an option, the cause of right of property is 
the original sale, and not the determination 
of tlie option. — The effect, therefore, is 
rch rred to the sale, upon the determination 
I of the option ; and hence the destruction is 
' referr<‘d to the evidence of the sale. 

I Witfiesses retracting their evidence to 
I divorce before eonsununation are liable for 
^ half the dower . — If tw’O witnesses give 
j evidence of a man having divorced his wife 
prior toconsnniiuation, and al'ttT wards retract, 

' they are in that ease resnonsible for a moi^^ty 
of the dower ; because tliey have established 
upon that man a thing which stood within 
the possibility of dropping (in other words, 
wliieh might perhaps havq. been altogether 


ration prior to the consummation is equiva- 
lent to an annulment of the marriage, and 
therefore annuls the whole of the dower, as 
has been already explained ;t but afterwards 
the half of the dower is established de novo, 
in the manner of a Matat or present.^ and 
hence the said half is rendered due by the 
testimony of the witnesses. 

frit nesses retracting their evidence to man- 
umission are liable for the value of the slave, 
—If witnesses attest that a certain person 

■|_^J • . J 

retract theii^ testimony, they are in that case 
responsible to the person in question for the 
value of the said slave, because of their 


* Vol. J. p. 66. 
t Vol. I. p. 62. 
^ Vol. I. p. 46. 
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having destroyed his property in the slave the primary wtineeeee are not reeponeihU tf 
without any equivalent in return.— The right they retract or If secondary wit- 

ofWilla. moreover, with respect to the slave, nesses* retract their evidence, they are 
rests with that person and with the witnesses; responsible; since the destruction of the 
because as the emancipation of the slave is defendant’s property is referred to them, 
not, on account of the responsibility, ascribed j because of their giving evidence in the 
to their testimony, it iollows that the Willa I assembly of the Kazee. If, on the other 
• does not to them. | hand, the primary witnesses retract, alleging 

Witnesses retracting in a case of retah'a- ’ that they had not authorized the secondary 
tion are liable to a fine, ltd not torttaliafivn. 1 witnesses to attest their evidence, they are 
— If two witnisses bear (videnee n^iuinst a , not responsible, since they deny the evidence 
person, in a ease of retaliation for murder, j which occasioned the destruction of the pro- 
and then rctraci their testimony alter the pcrfy of the defendant. In this case, more- 
person has been put to de ath, they are in o^(r, th<‘ decree of the Kazee, occasioned by 
that case bound to pay a Dccyat, or hue of this testimony, is not rendered null, since the 
bleed, hut aie not to hull'er death by way of denial of the prinary witnesses is susceptible 
retaliatie n. Sbafei maintains that the y are of doubt (that is, it may either be false or 
to sufl'er death, since thev were the* eiheiuit true ), aiiel the decree of the Kazee cannot be 
cause of death, inasmuch as the letahatioii reversed by a dubious circumstance; in the 
was executed on the' strength e)f their same manne^r as it cannot be reversed by 
evidence; and they tlu^eue lesenible* a the* retractiem e)l‘ eMdeiiec, after it has passea 
Mokrih, or com|elhr (in oilier woids, they eiii the* ^trlu^tb of that e vidence.— It isother- 
compel) ; the ceiuimission of miirdei- nay, wise; where* the ]uimary witnesses make the 
they are still moiecnminal than a Metknh, denial pi ietr to the* ]uissiiig of a de cree ; be- 
iuasmuch as the avenger eif blood in a case* cause it^ that ease* the Kazee W'ould not pass 
of murder, is aided in hiiiiging the muide reT the decre e* ein the strength eif tluj evidence of 
to justice; where ns a pe rson under eeiuiml- the* see'ciulary witne sses.— If, however, the 
sion is prohibite d, by the LAW , lioni ])uttiiig to piimaiy w itnesses avow that they had 
death.* Ihe reasoning of our doeteis is, autluuized the evidence of the secondary 
that the W’itiusses, in this ease, cannot he ; witnesse s, hut that tlu'y had cemmitted an 
considered cither as actual ]>< rpe trate)is, or , error in so eloing, they are in that case re- 
as instrumental cause’s ot the bleKalslie d ; fe»r siHuisihle feir the loss that may have been 
nothing eon he conside red as a e ausc e xcejit oe'e asiejne d.-— This is according to Mohammed, 
such a thing as presses ujiem, and jeeins to, | — Ihe two e'lders are* of opinion that, even in 
the agent; Und tlie testimony oft he witnesses ^ this ease*, the primary witnesses do not be- 
cannot be considered in this light, siiie’e*, not- ' come responsible/ ; since the decree of the 
withstanding the y iiiriiish 1( gal grounels tor ; Kaze’C passe'tl upon the evidence of the 
the retaliation, jet pardon and forgiAe’iie ss ' see*ondary witnesses, from the necessity 
being benevolent acts, the piebaiile’ eonse- : unde r w'liiedi the’ Kazoo lie’s of ])roceeding on 
quenee is that the avenge r of hloeal will l ar- j the; proof hefeire him, wliioh in this case is 
don the person against whom tliey boro e'\i. j the evidence of the secemdary witnesses. — 
dence. it is othe rwise in a ease of eompul- j I he re’asoning of Meihainmed is that the 
sifln , for the poison compelled is induee d to | se condary witne sses do only repeat the evi- 
execute tlie mureie’r with a vie’w to save lii.s ; dene-e’ of the principals ; and hence it becomes 
ow'n life, w hich the comne ller threate ns to j in ehWd. the same as if the principal witnesses 
take from him in case of liis refusal , v\liere- j were themselves pre’seut. 
as, in the ease fti question, there is no corn- 1 CWse of retractation by both primary and 
pulsion on the ave-nger of blood to e xecute the secondary mitnesscs. — If both the primary 
retaliation;^ on the contrary, he is at free and the secondary^ witnesses retract their 
jiutriy to puiuou me utiier, or lo eMueiiee, me two Tiiuers are m taat ease eji 

execute the retaliation; and where a man opinion that compensation is due only by the 
acts from free liberty, and not from any secondary witnesses, because of the decree 
necessity, the cause of his actions cannot be having passed on their evidence. Mohammed, 
ascribed to the vvitnes.ses : at hast, it must on the c<tntrary, is of opinion that the de- 
he allowed that there is a doubt with respect fendant has the option of taking the com- 
to their being the cause; and the existence pensation cither from the principal or the 
of a doubt is preventive of retaliation. The secondary wituesses ; because (according to 
Deeyat, or fine of blood, how'ever, takes the doctrine of the two disciples) the decree 
place ; because that is a matter of propeity, passed on the evidence of the secondaries, — 
and, as such, may he established, notwdth- or (according to his own doctrine) it nasses 
standing any doubt which may happen to on the evidence of the principals ; andnenoe 
attend it. the defendant has the option of taking the 

Secondary witnesses retracting their attes- coTlfpen.sation from whomsoever of the two 
taiion are responsible for the damage ; hut he pleases hut as originality and depen- 

dancy arc of different natures, it is not per- 

• 

* This will be more fully and clear^ under- * Meaning, witnesses who attest the evi- 
stood by a reference to the article ikraK or deitf e of other witnesses. (See Chap. V. of 
Compulsion. * the preceding book.) 
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mitted to tmite botli the principals and the 
sooondaties in the payment of the compensa- 
tion; that is to say, the defendant cannot 
take it from both. 

27ie secondary witnesses asserting thefahe- 
hood or error of the primary wit 7 ie 8 ses is of 
no effect. — If, in the above case, the secon- 
dary witnesses assert that the primary wit- 
nesses had either been guilty of falsehood, 
or had committed an error in their evidence, 
the Kazee must not attend to this assertion, 
because his decree, as having passed and 
issued, cannot be Jitf'ected by any assertion of 
theirs. And in this case the secondary wit- 
nesses are not liable to any compensation, 
since they have not retracted their own 
evidence, but have merely repeated the 
evidence of the principal witnesses, notwith- 
standing they had retracted it. 

Purgators receding from their justification 
are responsible.— i¥ purgators recede from 
their justification, they become responsible, 
according to llaneefa. — The two disciples are 
of opinion that they do not become n H])on- 
sible, because they have merely performed a 
generous action in belialf of the witnesses, 
and therefore resemble witnesses who bear 
evidence to the marriage of a person accused 
of whoredom,* and who, in case of ri'tracting 
th^ ir evidence after the. stoning of the person 
to whom it r(‘lated, do not become respon- 
sible for the tine of blood. The n^asoning 
of Haneefa is that justification is the cause 
of credit given to witnesses, inasmuch us the 


Kazee proceeds mot upon the evidence itself, 
but won the justification of it. — Hence the 
justification is, in effect, the moving cause of 
the decree.— It is otherwise with witnesses to 
the marriage of a person accused of whore- 
dom, because in that instance the circum- 
stance of the accused being a married person 
is particularly essential to indite lapida-* 
tion. 

Case of retractation in suspended tnanu^ 
mission or divorce. — If two witnesses give 
evidence of a Yameen (or suspension on a 
condition) of divorce or emancipation, and 
two other witnesses give evidence that the 
condition had takem place, and both parties 
afterwards retract their evidence, compensa- 
tion is in that case due only by the witnesses 
who attested the deed of i amecn, which is 
the cause of the damage, and not by those 
who attested the occurrence of the event on 
which the divorrt? or emancipation was sus- 
pended ; becinise the decree of the Kazee 
proceeded o;i the evidence to the deed, and 
not on the evidence to the condition.— If 
only the witnesses to the occurrence of the 
condition retract, there exists in that case 
a difference of opinion amongst the Hanee- 
fite doctors.— It is to be observed that by 
the divorce here mentioned is to be under- 
stood divorce bid’ore consummation ; for in 
a cas(‘ of divorce subsequent to consuraraa- 
tioii lu'ither ]mrty of the W’itnesses are liable 
to niak(‘ comi)ensation, because the wife’s 
I riglit to her dower is established by the con- 
I summaliou.^ 


* Literally, “who bear evidence to Ibsan.” 

(See Vol. I. p. 17). * See Vol I. p. 44. 
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BOOK XXIII. 

OF AGENCY. 

Chap. I. — Introductory. 

Chap. II.— Of Agency for Purchase and 

Me. 

Chap. III.— Of the Appointment of 
Agents for Litigation, and for Seisin. 

Chap. IV.— Of the llismission of Agents. 

CHAPTER 1. 

A person may lawfully appoint another his j 
Aoent. to act on his behalf in contracts,— Ij j 
is lawful for a person to appoint another his 
agent, for the settlement in his behalf of 
every cont?:act which he might have law- 


fully concluded himself, such as sale, mar- 
riage, and so forth ; because, as an individual 
is sometimes prevented from acting in his 
own ]»erson, in consequence of accidental 
eireumstiinees (such as sickness, or the Like), 
he is therefore admitted, of necessity, to 
appoint another his agent, in order that that 
person may expedite nis wants by means of 
the powders wnich he derives from such 
appointment. It is, moreover, related in 
the Nakl Saheeh, that the prophet appointed 
Hakeem-Biu-Khiram his agent for purchase, 
in order that he might buy for hiir a camel 
to sacrfiice;— and likewise, that he appointed 
Amir-Bin-Aum his agent for marriage, that 
he plight conclude a marriage betwixt his 
motiier and the prophet. 
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And for the management of suits^ or 
criminal prosecutions: or for the j^ayment 
or exaction of all rights except retaliation or 
punishment.— h is lawful for a person to 
appoint another his agent for the manage- 
ment of a suit relative to any rights what- 
ever (even to corporal punishment or 
retaliation), for the reasons already alleged ; 
and also, because every person is not himself 
capable of managing a business of this 
nature.— It is moreover recorded, in the 
Nakl Saheeh, that Alee appointed Akeel his 
agent for the management of his suits, and 
that when Akeel became old ho dismissed 
him, and appointed Abdoola-lUii-Jatir. — in 
the same manner, also, it is lawful to 
appoint an agent lor the pajunent of rights, 
or the exaction of them : excepting, however, 
in eases of punishment or retaliation, the 
appointment of an agent in which (as if an 
agent w’ere ai)])ointed to ^j^ct those in the 
absence of his principal) is ii\iilid ; because 
imnishment or retaliation arofcremitli'd in 
the existence of a doubt ; and the absiaicc* of 
the principal creates a doubt ; na^^ tht* for- 
giveness of tlie prosecutor is probafde in such 
a circumstance, for this reason, that it is 
praiseworthy and laudable' to pardon ; con- 
trary to where the witnesses only are absent 
[from the execution], as their non-retrac- 
tation is most pr(d)abl(' : and contrary, also, 
to whore the prosecutor is present, as in this 
case there is no ap])rchensiori of his having 
forgiven. 

Ojukction. — In case of the presence of the 
princi])al, what necessity exists for tlu' 
appointment of an agc'ut ? 

Kkply. — Kven in such case there may be 
a necessity for tlu^ a])pointm<’nt of an agc'iit ; 
because, as every person is not perfectly 
acouainted with the m()de of exmiting those 
ri|:hts, it follows that if the ])rinei[)a] were 
debarred from the ai)])ointniont of an agent, 
the door of exaction might be altogether 
clo8('d. 

What is hcr^ advanced is according to 
Hancefa.— Aboo Yoosaf alleges that agemey 
for the establishment of (corporal punish- 
ment or retaliation* (as if the agent .should 
produce the witness('s) is not lawful.- 'J'he 
opinion of Mohammed coincides with that of 
Haneefa.— Some, however, maintain that he 
agrees with Aboo Yoosaf. — Oth(*rs, again, 
say that this disagreement subsists only in 
case of the absence of the constituent, and 
not in case of his presence ; for, in this case, 
the agency is legal, according to all ; because 
the words of an agent in the presence of his 
constituent refer entirely to the latter.— The 
argument of Aboo Voosaf upon this point is, 
that the appointment of an agent is the crea- 
tion of a deputy, in whichHhere is always 
room for doubt respecting the deputation; 
and as, in criminal prosecutions, every doubt 
must be {^voided, it follows that the agpoint- 


* In other words, for conducting a crim^al 
prosecution. 


ment of an agent for prosecution is invalid, 
in the same manner as for the exaction of 
punishment ; and that it cannot he admitted ; 
in the same manner as evidence to evidence, 
respecting the prosecution, is not admitted.-— 
The argument of Haneefa is, that prosecu- 
tion is merely a condition of the exaction of 
tho right ; because the necessity of the 
punishment is founded, not upon the pro- 
secution, but upon the criminality, which is 
renderca manifest by the evidence of tho 
witnesses : and hence agency is admitted in 
this case, in the same manner as in that of 
other rights. A similar disagreement sub- 
sists with respect to the case ol a man against 
whom ail action inducing corporal punish- 
ment or n'taliation li('s, and who appoints an 
agent for the managemont of his defence. 

ui person under neensation may employ an 
agent to eondnvt his defenee. — Thk doctrine 
of IlaiU'cfa, howTvi'r, is preferred in this 
instance, Ix'causc the ap'iit may make replies 
and rc'juimlers ; and tlic doubt with respect 
fo d('pii(jitioii (as Ix'fore mentioned) docs not 
prina'iit^tliis. — If, liowever, the agent should 
make a eonlession, it is not to be admitted 
against bis const it iient, because there exists 
a doubt of his having been autljorizod by his 
const it m'lit to make siudi confession. 

An (o/enf cannot he appointed to manage a 
suit unless the constituent ha sick, or absent, 
— It is •not lawful, according to Haneefa, to 
ni)point an ag('nt for the management of a 
cause, unless with the consent of tho adver- 
sary ; ('X(‘e])ting whent the constituent is 
sick,— or distant tbn'c days’ journey, or 
furtlur, from the ])lac(\— The two disciples 
maintain that such agency is lawful without 
the consent of the atlversary ; and 8hafei is 
also of the same opinion. I'liis disagreement 
does not relate to the h'gnlity of the agency 
its(‘lf, but to tho necessity which operates 
upon the adversary to uuswc'r to an agent to 
whoso appointment lie has not assented ; 
Aboo^Haneefa being of opinion that he is 
not under such necessity ; and tho two dis- 
ciples tliiiildng otherwise. — The argument of 
tho two disciples is that tho appointment of 
an agent is the act of an individual in regard 
to a right purely his oAvn ; and therefore 
ought not to (b'pend on the consent of another 
in the y)resent instance, any more than in a 
case of exacting payment ol debt. — Haneefa, 
on the other hand, argues that tlie constituent 
is himself under the necessity of giving an 
answer, and must attend in case tno magis- 
trate should summon him : now individuals 
dilfer witli respect to their capacity of 
managing suits ; — if, therefore, it were ad- 
mitted that the appointment of an agent is 
absolute with respect to the adversary, this 
woi^ld be injurious to the adversary hence 
the validity of the appointment must be 
suspended on his consent : — in the same 
manner as where a partnership slave is made 
a Mokatib by one of the partners, in whidh 
case it remains with the other partner to 
confirm the contract of Kitabit, or to break 
it as he pleases ; for, although th^act of the 
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^oijrietor rekted purely to his own master. The appointment of the infant or 
pwperw, yet as the carrying of it into slave, therefore, is valid, 
ejectttfon must have injurtd the right of But the ohligatiom they enter into are not 
• the other, the validity of it is therefore binding upon them, hut upon their consti- 
•uspcnded on his consent ; and so also in They are neither of Ikm, however 

the case in question.— It is otherwise where capable of periorming the ohligarions of the 
the person is sick or absent, tor in this case contract the infant, because of his want 
his apprdntment of an agent is valid without of competency ; and the slave, because it* 
the consent of the adversary, since he cannot would interfere with the riglfts of the 
himself be compelled to appear under such master the performance of the contract 
circumstances. therefore, rests with the constituent.— It is 

Or about to travel— \i is to he observed related as an opinion of Aboo Yoosaf, that 
that in the same manner as Haneefa holds if an infant, or a slave, as above described 
the appointment, in this particular, of an should make a sale, and the purchaser being 
agent by an absent person to be valid, so ignorant of tbeir situation, should ’after- 
also does he hold the appointment by one wards be informed of it, in that case it is 
who is immediately about to travel. in bis option to annul the contract —be- 

A woman may appoint an agent for Uti- cause having concluded the bargain' on a 
Ration in all cases.— k woman who remains supposition that they were competent to fulfil 
in privacy, and is not aceustomed to go to the rights of it, and being afteiwards in- 
the court ot the Kazee, ought (according to formed that th^^rights of the contract did 
Aboo Bckir) to appoint an agent for the ^ ' ‘ ■ - 

management of her eause; and acquiescence 
is incumbent on her adversary.— Ibis doc- 
trine hai been adopted by our • modem 
lawyers; and deerccs are passed accord- 


yiyenvy, to he valid, must proceed from 


not rest with' them, he becomes of conse- 
quence entiled to annul it in the same 
nianner as it be bad discovered a defect in 
the subject of it. 

Contracts concluded by agents are either 
such as the agent refers fo himself. — The 
contracts conelu(l(‘d by agents are of two 


a competent const duent.—'riiv. Aalidity of j kinds Fin st, such as the agent refers to 
aiTcncy, m any business,^ rests upon l\yo ! himself ; and which do not depend, in any 


conditions :-IntsT, that the eon^litueiit be i degrt e, on the constituent; as in the cast^ 
himself 1( gaily empowered to perioim the of sale or lure, which relate to the agent 
business for the execution of which he lias | and not to the constituent.-Shafei main- 
appointed nnotlicr (for, as the agdit dt rives i tains that the rights of sale appertain to the 
his comneteney fiom the eonstiiuent it is eonstitmnt; because the lights of a contract 
/ that the constituent should him- of sale are (]( j)eiidant8 of the effects of if 
be competent, helore he confer the and as tlie i Hut, namely, right of property' 


pacify on anolliei 


ippt rtains to tlie constituent, so in the same 


And must he rested tn a person of ; manmr its dopi ndant also appertains to him • 
that the ag.nt be | an agent for sale, therelore, is the same as 
«of sound understanding, in such a degree as I a mtsstngtr, or an agent for marriage —The 
may enable him to know and exicute the aigumt nts of our cloelors are that an agent 
DUBiness to which ho has been appointed.— is tlio eontracting parly, both in realitv 
If, therefore, a person aimoint a ehild or an in effect in reality, ‘because the contract 
idiot his agent, it is invalid ; whereat, if a is formed by speech, and the speech of the 
treeman, wrho is adult and of sound judg- ' agent is autlK'ntio because he is a man • 
ment, appoint his follow his agent,-or, if and in ofioct, because, beitig himself com- 
a privileged slave appoint his fellow Ins potent, tin re is no necessity lor the reference 
® j/ II . ^’i^hts of the contract to the constitu- 

A Mahjoor slave, or an infant {capable of ent ; w hcreas, if he w^i e merely a messenger 
umlersfanding) may he appointed an agent.— lie would not be exempt from the necessitv 
If a person appoint an infant who under- of refeiiing the rights of the contract to the 
stands purchase and sale, or a Mahjoor (or eonstitiunt, as is the case with a messenger 
inhibited) slave, to be bis agent, it is m —Kow since such is the nature of agency it 
either case valid. 1 he rights of the contract, follows that an agent is considered as a 
however, do not appertain to them but to principal in regard to the rights of the con- 
their wnstituent.— the reason of the vali- tract; and hence Kadooree, in the treatise 
dity of the appointment is that the infant which bears his name, says “an agent for 
18 capable of explanation ; and therefore sale delivers the goods and takes possession 
his act 18 held to be valid, when done with of the purchase-money, and is liable to he 
the permission of his ciiardian : — and the sno/I fr.». 


purchase i 


3 goods, and delivers 


though not if they relate to his master ; but the price, and may sue the seller for anv 
Jgency for another does not relate to his defect iu the goods ; ’ '-because all these are 

— considered as the rights of sale. The con- 

♦ , , , , . . stituent, moreover, is the proprietor of the 

Meaning, one who resembles him in thmg purchased through his agent, ab initio ; 
mose points, in {he same manner as when a slave* accepts 
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a gift, or catches game, or gathers fire-wood ; 
in all which oases the master is proprietor 
of the gift, of the game, or of the fire- 
wood, ab initio ; that is to say . the property 
is not held first to rest in the slave, ana 
then to shift to him. — This doctrine of the 
primary existence of the right of property 

the constituent is approved : — contrary to 
Koorokhee, who maintains that, in conse- 
quence of the purchase, the right of pro- 
perty rests originally in the agent, and Irom 
him shifts to the constituent). 

Or to his constituent. — Secondly, such as 
the agent refers tlie performance of to his 
constituent, and in whicii he lias an imme- 
diate interest; such as marriage, Khoola, or 
composition for wilful murder ; in all which 
oases, the rights appertain to the constitut'iit 
and not to the agent. — Hence no demand 
can be made on the husbaj^’s agent for the 
dower ; nor can the wife’s^l|mt be required 
to deliver over the dower to^ki r husband 
for in these cases the agent is » mere mes- 
senger, and is not exempt from the necessity 
of referring the performance to his (!onati- 
tuent: for if the agtnt, in the ease of 
marriage, were to refer the performance to 
himself, it would become his marriage, and 
not that of the consiituent (whence the 
necessity for considering him as a mere 
messenger). — The reason of this is, that as 
none of these contracts are of a nature to 
admit of the a^ent first acting in them as a 
principal, he is therefore obliged to refer 
them to the constituimt, and to act himstdf as 
a mere messenger. — Manumission for a com- 
pensation, contracts of Kitabat, and coiniio- 
sitions after denial, are all of the second 
class. — With regard to composition after 
acknowledgment, it is of the lirst class, as 
partaking of the nature of sale. — An agent 
fcg the deliveiyof a gift, or of charity, or 
for the restitution of a deposit, as being a 
mere announcer, is the same as a mesHenger. 
The case is also the same with r<‘gard to an 
agent for the execution of loans or pledges ; 
because the effc'ct of these (namely, tlic 
right of property) is established by means 
of the seisin of the thing given or bestowed 
in charity, and so on and as the thing, in 
these cases, belonged to the constituent and 
shifts to the donee or the other in conse- 
quence of the seisin, the agent, being as it 
were a mere stranger to the thing, cannot 
be considered as a principal, but must be 
regarded merely as an explainer or a mes- 
senger.— It is otherwise in sale, because the 
effect of sale is established by speech, and 
the agent is the speaker. — In the same man- 
ner, also, as an agent in the above cases of 
executing gifts, &c., is a mere messenger, so 
is an agent appointed by the petitioner (or 
person to whom the gift, the charity, &c., is 
given). The case is the same with respect 
to an age«t for a contract of co-partnership 
or Mozaribat. 

An aaent cannot he appointed to receive a 
loan. — With respect to an agent for ^he 
receipt of a loan, the appointment is null ; 


insomuch that, it a peraon, in virtue of suoh 
appoin^ent, should receive a loan, and take 
possession of it, he, and not the constituent, 
would be the proprietor of it. It is other- 
wise with respect to a messenger; for the 
receipt of a loan by a messenger is lawful. 

A debt contracted to an agent cannot he 
exacted hy his constituent. — If a constituent, 
in the case of having sold goods through his 
agent, should demand payment of the price 
from the purchaser, the purchaser may law- 
fully refuse to comply ; because, with respect 
to the contract or its rights j the constituent 
is as a stranger, since the rights of the con* 
tract appertain to the contracting party. 

But if pat/ ment he made to the constituent ^ 
it is vali(i.~\i\ huw'evcr, the purchaser pay 
the price to the ednstituent, it is lawful ; nor 
is the agent nftiTwards entitled to demand 
it from him, since ho has paid it to the con- 
stituent, to whom it of right belonged 
but if the agent piTsist in demanding it 
from him, tlien let him take it back 
the constituent and pay it to the agent, and 
let the ^gent give it to the constituent; a 
mode in which tluTo is evidently no advan- 
tage to any. 

And the debtor mail (in his payment) 
deduct a debt otring him by the constituent. 
— It is to be obsi rvcd that as the right be- 
longs to tlie constituent, the purchaser may, 
in (^aso of the constituent being indebted 
to him, 'd( duct the debt Irom the price. If, 
however, the constituent and agent be both 
indebted to him, he is only entitled to deduct 
from tlie price the debt of the constituent. 

Or by the agent (wheti he alone is indebted 
to him). — If, on the other hand, the agent 
only ho indehU'd to him, he is at liberty 
(according to llaneefa and Mohammed) to 
U( duct it from the yirico ; because the agent 
(as they hold) may, if he please, exempt 
the purchaser entirely from the payment. 
Jn either case, however (that is, whether 
the pftrehaser make a deduction on account 
of the debt due by the agent, or whether 
the agent exempt him entirely), the agent is 
responsible for the whole to his constituent. 


CHAPTER II. 

OF AGENCY FOE PUHCHA8E AND SALE. 

Section I. 

Of Agency for Bur chase. 

An agent must he properly instructed with 
respect to what he is to purchase. — Whkit a 
person appoints another bis agent for pur- 
chasing some indefinite thing, it is necessary 
that he explain the kind and quality of the 
thing, or the kind and price oi it ; in order 
that the agent may know the nature of the 
act for which he has been appointed, anft 
thence become capable of executing it. 

B'xcept where his powers are general.— 
however, a person appoint anothic an abso- 
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lute ag^nt, by Mymg to him, ** purchase for 
me whatever thing you may judge advisable,” 
in that case the explanation of the kind, &c., 
it unnecessary, because the constituent, in 
this instance, charges the agent with a dis- 
cretionarjr care of his interests ; and whatever 
he may then purchase is considered as in 
obedience to his order. — In fact a small degree 
of uncertainty in agency (such as an under- 
tainty of the quality) is of no consequence, 
according to a I'avourahlc construction of the 
law ; because agency is founded on liberal 
principles ; and making an explanation of 
the quality an essential would be a restraint 
upon it. 

An agency w invalid where the terms in 
which it is expressed leave a great degree of 
uncertainty with respect to the subject of it. 
—If the constituent, in the appointment of 
his agent, should use a word a])plieable to a 
variety of general kinds, sucli as animal,— or 
a word which serves to express a variety of 
meanings, such asDar,^— in Ihis ease the 
appointment of agency is invalid, even al- 
though the constituent may have •specified 
file amount of tlio price ; for articles of each 
kind may be pureliased for the same ])riee ; 
and it is not known which kind the consti- 
tuent wishes.— Hence the agency in this ease, 
on account of the groat degree oi uncertainty, 
bi comes impraeticahlo. If, also, llie word 
used be Ojqdicable to a variety of species, the 
agency is invalid, nnless the constituent sjie- 
cify the price, or dcliiic the s]H'<'ies, tliongli 
he Hlionld not mention tin* goodness or bad- 
ness of the quality. If, liow(‘\er, lie s]>(‘eity 
the price, or dc'fine the (quality, the age ncy is 
valid, beeanse tlu' s])eeilicution of the nrice 
leads to a knowledge of tin* siiceics ; and tlie 
mention of the species leaves only the uncer- 
tainly of tlie quality, which is considered a 
degree of uncertainty so Irilling as not to 
prevent the cxeeution of the agency. Thus, 
if a person constituU' auotlier his agent for 
the purchase of “ a slave, whctlier male or 
female;” the agency is iiiviilid, because “ a ! 
slave, whether male or female,” aj)plies to a ' 
variety of sju-eies. Jf, how ever, be explain 
the particular species (such asTurkish, Abys- 
sinian, Indian, or of a mixed descent), the 
anpointmont is valid. — In the same manner, 
also, thoaiipointmont is valid wdiere the price 
only is specified, because in that case (as was 
before explained) a small degree only of un- 
certainty remains.— It is recorded in the 
Jama Saghecr, tliat if a person desire another 
to purchase for him elotn, or an animal, t or 
a house, the agency is invalid, because of the 
great degree of uncertainty ; as the term daba 
(for instance) means every animal Hiat moves 
on the face of the earth, tuthough, in common 
acceptation, it signify either a horse, an* ass, 
or a mule ; — in the same manner, cloth is a 
generic term, applicable to a ^ ariety of species 


* This w^ord signifies a house, a stake, ^ and 
a variety of other meanings, 
t Arab.® Daba. 


from the finest silks to the coarsest sheet of 
cotton; and the term house is applied to 
things which (with respect to species) are 
conspicuously different from each o^er, 
from a variety of causes, such as neigh- 
bourhood, the abundance or paucity of 
rights and privileges, or the situation in par-^ 
ticular lanes or cities ; from the ^reat uncer- 
tainty in all these cases, therefore, the agency 
is invalid. 

Unless in case of subsequent explanation* 
—But it becomes valid in case of an explana- 
tion of the price of the house, or the species 
of the cloth or animal. 

A power to purchase taam [foodi] is re- 
stricted to the purchase of wheat or fl^mr . — 
If a person give another a hundred dirms, 
and bay to him “buy for me, with these 
dirms, food in that case the word food is 
construed to m^n wheat, or the flour of 
wheat, on a ip , curable construction. — Ana- 
logy Avould 'biggest the meaning to be any 
kind of foolf whatever, according to the real 
import of the word. — The reason for a more 
favourable construction, in this particular, 
is that the word taam [food], when used in 
purchase and sale, means (according to 
general custom), wheat and the flour of it ; 
and as general custom must be preferred to 
mere analogy, the law^, for that reason, in all 
eases of purchase and sale, construes the word 
taam [food] to mean wheat, or the flour of 
it.— Some have said that if the constituent, 
in this ease, give many dirms (ten, for in- 
! stance), tlien the word food is construed to 
I nn an wlioat : if, on the other hand, he give 
a 1(‘W' dirms (tlin'c, for instance), it is con- 
stnied to mean bread made of wneat; and if 
a middle nnnil)er (snob as seven), it is con- 
stnied to mean the flour of wdieat. 

I An agent may return goods by 

j him to the seller, on account of a defect — 

I If an agent, after ])urchase, discover a defect 
I ill the goods, he may then return them to 
the selliT ; bec^ausc the rejection of the sub- 
ject of sale on account ot ^ defect is one of 
the riglits of a contract of sale; and the 
agent, as being one of the contracting par- 
ties, is entitled to all the rights of the con- 
tract. 

Bui not after having delivered them to his 
constituent. — This, however, is only where 
the agent has not delivered over the goods to 
his constituent ; for, after that, he cannot re- 
turn it to the seller unless by permission of 
the constituent ; because, after delivering the 
goods bought to his constituent, his agency 
ceases ; and also, because, if he were then 
permitted to return the goods to the seller 
without the consent of the constituent, the 
seisin made by the constituent in his own 
behalf would be set at nought. 

A right of pre-emption may he enforced 
against an agent before delivery to his con- 
shfuetd ; but not aftet'ward8.— {lr is to be 
observed that as, previous to the delivery of 
the goods to the constituent, the rights of the 
co*tract rest with the agent, and cease and 
expire after the delivery, it follows that if a 
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person claim hb right of Shaffa* jn n house 
porohased by an agent, he has a right to sue 
the agent previous to the delivery of the 
house to his constituent ; but after the deli- 
very no action would lie against the agent.) 

Agency in Sirf or Sillm is valid . — If a 
person appoint an agent for executing a con- 
tract of Sir{ or Silliint it is valid ; oecause 
the constituent being himself competent to 
these contracts may lawfully (on the prin- 
ciples already explained) empower another 
to execute them on his behalf. It is to be 
observed, however, that the Sillim liere men- 
tioned means a purchase by way of Sillim 
(or advance), ana not a sale by that moJe ; 
because, if a sale of that nature wore allowed 
by agency, it woiiW necessarily follow that 
the agent must himself become liable for a 
articular article in lieu of a price which ho 
as not received. — It is likewise to be ob- 
served that if, in either of (iasos (that 

is, either the contract of Sillii^or Sirf), the 
agent fwho is the buyer) be soi^ati'd from 
the seller, — previous to his seisin of the* goods, 
in the case of Sillim, — or, to the mutual 
seisin of the article of exchange' in the case 
of Sirf, — the contract becomes null ; because 
the agent being a ])arty, his seiiaration from 
the other party prcvit>us to the seisin is the 
cause of annulment of both contr.icts (con- 
trary to whore the constituent is separated 
from the seller before the seisin; lieeause not 
being himself a party, his s('paration is of no 
consequence). — Since, therefore, the agemt is 
a party, it follows that his seisin and dtdi- 
very are valid, although he be one to whom 
the rights of a contract cannot appertain 
(such as an infant or an inhibited slave). It 
is different with regard to a messenger in a 
contract of Sillim or Sirf; for his seisin is 
not valid, as his function relates to the con- 
tract and not the seisin ; bee.ause a messenger 
mefely delivers the sjieeeh of his employer 
to another ; and seisin is no way connected 
with speech. Moreover, a 8])eeeh delivered 
by a messenger refers itself to tlio dictator of 
the message ; a iflessenger is, tluTefore, not 
considered as a party ; and hence his seisin, 
as being the seisin ot a stranger, is not valid. 

An agents jniying for goods with his own 
money y is entitled to repayment from his con- 
stituent.— \v an agent for purchase pay the 
price of the goods from his own projx rty. 
and obtain possession of them, he is entitled 
to repayment from his constituent, for two 
reasons. — F irst, he stands as a seller, and 
the constituent as a purchaser ; because a 
virtual exchange is established hetwoen 
them (whence it is that if an agent and his 
constituent disagree, with r(|spect to the 
price, an oath is tendered to both, as holds 
in all mutual exchanges of property for 


* A rigl^t of neighbourhood, which gives 
the neighbour a privilege of pre-emptJI>n. — 
It is fully treated of under the head of 
Shaffa. • 

t See Sales. 


property ; and the constituent may also 
return the thing nurohased to the agent, on 
account of any defect) when, therefore, 
the thing purchased is duly delivered to the 
constituent by the agent, the agent is entitled 
to take from him the price he may have given 
for it ‘.—Secondly, as the rights of the con- 
tract appertain to the agent, and as the con- 
stituent is informed of this, it follows that 
he gives his consent to the agent’s payment 
of the price from his own property. If, 
therefore, the goods be lost in the hands of 
the agent, and ho should not proviouslv have 
made a detention in his own oehalf of those 
goods from his constituent, the loss in that 
ease falls upon the coiistituout, and ho be- 
eomoa liable for the price to the agent; be- 
cause the seisin of the agent, so long as he 
makes no formal detention of the purchase 
from his constituent, stands as the seisin of 
the couslitiient ; and tlierefore ho is held to 
have been virtually possessed of the goods 
whilst the loss took place. 

-l/i agent may detain from his eomtitaent 
irhat he purchases^ until he be paid the price> 
— An agi'ut is eiitithd to detain from his 
constituent any pureliase he may have made 
on his account, until he he paid the xirioe by 
him, according to what was heforii said, that 
tlm agent stands as the seller, and the con- 
stituent as the purchaser.- Zitfor maintains 
that tlio agent is not entitled to detain the 
purchase, as the constitufmt has already 
made seisin of it ; because', as the seisin of 
the agent is, virtually, the seisin of the con- 
stituent, it is eonseeiuently the same as if the 
agent had actually delivered them over to 
him; the age'nt’s right of detention, there- 
hire (in satisfaction of liis claim to payment 
of the price), ccjisc's, in the same manner as 
in ease of his actual delivery of them. Our 
delators, on tlie other hand, argue that the 
delivery of tlie goods to the constituent (on 
tlie ])ririeiple of the seisin of the agent being 
the seiiiin of the constituent) is a matter of 
necessity ; hut does not imply any consent 
on the part of the agent to tne relimiuish- 
mi'rit of his right of detention.— The seisin 
of the agent, moreover, is not the actual 
seisin of the constituent ; but is rather sus- 
pended. —If, therefore, the agent should not 
detain the goods from his constituent, his 
seisin stands as the seisin of bis constituent; 
but if he detain them, his seisin is then con- 
sidered as on his own behalf. 

But if pie purchase perish in the agent* S 
hand during such detention, he is responsible, 
— If, in the case before stated, the agent 
detain the purchase from his constituent, 
and it perish in his hands, he is answerable, 
according to Aboo Yoosuf, in the same 
manner as for a pledge.* — Mohammed is of 
opinion that lie is answerable in the same 
degree as w^hen goods, the subject of a sale, 
decay, or are lost, in the hands of the seller, 
in which case the responsibility is for th^ 

• l%at is, not at the rate of the estimated 
price, but of the actual value. • 
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mee, not for the ralue that is, the pur- 
ohaaer is exempted from the payment of the 

g ioe; — and such is also the doctrine of 
anoefa. — Ziffer, on the contrary, is of 
opinion, that responsibility attaches in the 
same diearee as in a ease of usurpation ; • 
as the detention has been made without any 
right.— The argument of Haneefa and Mo- 
hammed is that the agent stands as the 
seller of the article in question to the con- 
stituent, and detains it from him in order 
that he may exact payment for it; and 
consequently that the constituent stands 
acquitted of the price on the decay or de- 
struclion of the article in the hands of the 
agent. — The reasoning of A boo Yoosaf is 
that the thing in question, in the hands of 
the agent, was not at first a subject of 
responsibility, hut beoamo so in consequence 
of detention with a vi(iw to satisfaction for 
the price ; and the same is the actual pro- 
perty of a pledge .-—contrary to a ptirchase ; 
as that is a subject of responsibility in the 
hands of the seller from the first and not 
because of detention for the price.* A con- 
tract of sale, moreover, is cancelled in 
consequence of the loss of the subject of it; 
but in the case in question, the original 
contract between the ag(mt and selhT is not 
annulled.-— II an(‘efa and Mobamnn'd, bo«- 
e%er, maintain that though the original con- 
tract of sale be not annulled, yt't the eoiitraet 
which virtually subsists hetwei n the agi'ut 
and constituent is anrmlh'd, in the same 
manner as if the constituent were to return 
the goods to the agent on the discovery of a 
defect. 

Cnse of an agent purchasing, at the rate of 
his instruction, a larger quantity of an article 
than iras specified in the instruction, — If a 
person appoint another his agent for tlie 
purchase of ten ratlsf of fh'sh for om* dinn, 
and the agent purdtast' twauitv ra11<, for one , 
dirra, of that kind of lit sh wliitdi is^sold at | 
the rate of ten ratls for one dinn ; in that : 
case (according to llaTun fa) it is ineumhent I 
on the constituent to tuke only ten ratls for 
half a dirm. The twt) dis<*i))l('s maintain 
that it is ineumh('iit on him to take the 
twenty ratls for one dirm. In some copies 
of^ Kadooreo it is written that Mohammed 
coincides in O])inion witli Ilaneefa, and that 
his doctrine in the Mabsoot is not incom- 
patible with it, he having only observed 
there, that “ the constituent ought to take 
ten ratls for a half dirm.” — The argument of 
Aboo Yoosaf is that the constituent ordered 
the agent to expend his dirm in the purchase 
of flesh, under a conception of the price being 
at the rate of ten ratls per dirm : when, 
therefore, the agent purchased twenty ratls 
for the dirm, as he appears to purchasebthem 
on acoount of his constituent, he is conse- 
quently entitled to take the whole ; in the 


*That is, at the rate of the full value, 
whatever that may be. 
t A rail is about one pound, Troy weight. 


same manner as where a person empowers 
another to sell his slave for a thousand 
dirms, and the agent obtains two thousand ; 
in which case the constituent is entitled to 
the whole of the sum so obtained. — The 
argument of Haneefa is that the constituent 
having expressly enjoined the purchase of 
ten ratls, it follows that the excess must he* 
considered as having been purchased by the 
agent on account of himself, — and for which 
he must accordingly pay the price con- 
trary to where an agent, being empowered 
to sell a slave for a thousand dirms, obtains 
two thousand for him ; because, in this case, 
the excess being in exchange for the property 
of the constituent, is consequently his right. 
— If, however, the agent were to purchase 
for one dirm twenty ratls of flesh of that 
kind which is sold at the rate of twenty ratls 
per dinn, the piyobase (in the opinion of all 
our doctors) is ..lade by the agent for himself ; 
because thef'object of the constituent was 
evidently frft ineat, and that object has not 
been here obtained. 

An agent cannot purchase for himself any 
specific article trhich he is directed to pur - 
chase for his constituent. — If a person ap- 
point anoth(T bis agent to purchase for him 
some specific article, in that case the agent 
, is not (‘iititled to purchase the article for 
himself; because this is a breach of the 
trust reposed in him by his constituent ; 

I and also, because it is a dismission of 
i himself from his appointment, which he 
I is not (in the opinion of some) empowered 
j to do, unless in the presence of his consti- 
1 tuent. • 

i Vnirss he purchase it for something of a 
\ different nature from the price specified . — 

I If, liowi'vor, the constituent should have 
spe(‘iH(‘d the price of the article, and the 
ag('Tit purchase it for a price of a diflejent 
s])eei(‘s from that mentioned by the consti- 
tuent ; or if, the constituent not having 
^pt'ciliod the price, the agent purchase the 
article, not for dirms, l^it for something 
estimable by weight or measurement of 
capacity. 

Or through the mediation of another agent . 
— Ok, lastly, if the agent appoint another 
agent, and that secondary agent purchase 
the article in the absence of the primaij 
agent ; in all these cases the pnrenase is 
held to have been made on behalf of the 
agent himself, and not of his constituent, 
because of the deviation from bis consti- 
tuent's orders. — If, on the other hand, the 
secondary agent conclude the bargain in the 
presence of the primary agent, the purchase 
IS in that case considered as made for the 
constituent, because the wisdom and judg- 
ment of the primary agent is held (in con- 
sequence of his presence) to have been 
1 exerted ; and hence there is no deviation 
I from the orders of his constituejit. 

Cise of agency in the purchase of an tnde- 
finite slave. — If a person appoint another to 
purchase for him an indefinite slave, the 
agent accordingly purchase a slave ; in that 
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OJwe the alava baloaga tj tha a^aat himself,* 
unless he deeltre, “I iataadai thj par- 
cbase for my constituent,”— or unless he 
make the purohise with the c )astitueat*8 
proparty. — The compiler of the Hediya 
remarks that this case miy ooour in various 
jh^^s. 

Irhich Bdfnits of foftr de^criptitnx, — 
First, where the agent refers the contract 
to his constituent’s money, as if he should 
say, “ with this thousmd dinns (meaniag 
those of his constituent) I have purchased 
this slave;” in whieh cxse the slave aroes to 
the constituent. (This is the cas » which is 
meant by the above expressi()n, ” or unless 
he make the purchase with the constituent’s 
property for that does not mum “ that he 
shall first make the purchase for a thousand 
dirms, generally, and tlum pay it from tlio 
property of his constitn eit.”) SKrovurv, 
where the agent refers th 5 *%.^tract to his 
own money; in which <' ise slave, for 
evident reasons, bidongs to theVgeiit him 
self, since he ha^ rtdVrrcd the contract t) his 
own property. Tiniuu.v, where th'‘ agent 
refers to money in general ; in which cas > 
the purchase is male cith t for hi n^'dl’ or 
his constituent, as he m iv liivo resolve I in 
his mini at the time bee msc the agent, in 
a cas3 of the present dcsitription, is at full 
liberty cither to mike the purcli is * for him- 
self, or for his co istitucnt. If, thu'efore, 
the agent and constituent disigrec (the 
agent ass orting that In iutjiidcd tin' pur- 
chase for himself, and the constituiuit dc- 
cLiring that he intend mI it for him), then 
the payment of the price must detennin*'; 
that is, the slavo is aljudged to him from 
wh)se property the priec is piitL — If, on the 
other hand, it be almitti'd by h )th that no 
resolution was foriuid, Mohimmed alleges 
the^slave, in this case, to he th * property of 
the agent; because of liis btuiig the contract- 
ing pirty, and also, bicausi of Uic jirobi- 
bility there is thateviu’v one acts for hiiriself, 
unless where itca^ be proved to the contrary, , 
which the case in question do *s not a Imit of. j 
— Aboo Yoosaf is also of opinion that the 
payment of the price ought to d -termine the 
right to the purchase ; because it serves | 
a criterion to determine' the action of the 
agent, which otherwise admits of two sup- | 
positions ; and also, because, if the purchase ; 
were to be considen'd as made on a<;connt of . 
the agent, notwithstanding his having paid j 
the price from the property of t he constituent, ' 
it would follow that the ageii^^ is an usurpiT. ! 
This conclusion of Aboo \ o osaf, howi;vi‘r , 
(that the agent would, under these cirourn- ! 
stances, he an usurper), does not necessarily 
follow : on the contrary, he cannot otherwise 
be considered than as in the case whore the 
parties disagree with respeet to the inten- 

* That* is, the agent is conside^d as 
having made the purchase ou his own 
account,, and consequently must pay ^he 
price out of his own property. 


tion ; wkioh we have already erplamod.—It 
is to be ob^rved that all the several inodes 
hero described apply equally to the appoint- 
ment of an aj^nt for the management of a 
contract of Sillim, 

Case of dispute between the agent and eqa- 
stitaent respecting a slave loho^ after being 
urchased op the agents dies in his hands . — 
p a person appoint another to purchase for 
him a slave for a thousand dirms, and the 
agent afterwards inform him that ** he had 
accordingly purchased for him a slave for a 
thousand dirms, but that the slave had died 
in his possession,”— and the constituent, on 
the other hand, assert that “ho had pur- 
chased the said slavo for himself and not for 
him ;” —in this case tin* assertion of the con- 
tituent, corroborated by an oath, must be 
ere lited.— 'riiis, howeviT, p .ocoeds on a sup- 
position that the consiitucnt had not pre- 
viously dtdiveri'd the said thousand dirms to 
his agent for if h ' should h ivo given the 
thousmd ilinu^, the dei'l iratiou of the agent 
must he ere litod ; hoc lus ', in the former 
install'' *1110 agent gives inform ition of his 
])crform nice of an a d which he is not now 
e ip ihh' of carrviiig into full execution (since 
he cannot p ireh isc a slave who is dead), 
and his object is to gel a thoumnd dirms 
from the ecmst itueiit, who, on th(^ otlior hand, 
denies his right: and the word of a defendant 
! is cni(Utahle h dbre that of a plaintitf: and, 

I in the lali'r instance, thi< agiuit is a trustee, 
having the price in his hinds as a deposit; 
uni his object being to obtain a r.deascinorit 
from his trust, liis assertion is therefore cre- 
dited. -If, however, the slave be actually 
aliv(‘ at the time of the disagreoment, the 
declaration of the agimt must bi’, credited 
(according to Ilaniud'a and Mohammed), 
whctlior the const! tinmt have delivered the 
])ric (3 or not ; because th (3 agent gives infor- 
mation of his having performed an act which 
he is ciu) iblc at th it instant of carrying fully 
into execution fsiuco it is in his power to 
purchasii this slave, as ho is living), and 
iieiic (3 his word is not liable to suspicion. — 
According to Ilaueefa, indeed, if the oon- 
slitueiit sli ould not have d divered the price, 
his assertion must be credited, as the agent 
is in this case liable to the suspicion of 
having fir'll purchased the slavo ou account 
of himsidf, and asserting afterwards (on the 
discovery of a deb;ct) that ho has purchased 
him for his eonstituent. It is otherwise 
where he has already received the purchase- 
money, because then he is considered as a 
trustee of it, and his assertion is credited, 
as it tends to procure him a releasement 
from his trust whereas, in the other case, 

I he cannot be considered as a trustee, since 
the jpurchase-money is not in his posses- 
sion. 

In a case of dinpute between an agent and 
constituent respecting the purchase of a spe- 
cie slave ^ the declaration of the agent 
he credited.— \y a person desire his agent to 
purchase for him a specific slave, and they 
afterwards disagree during the li|e-lime of 
• 
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the slave (the ocmstituent asserting: that the 
a^eat had pnrohased him for himself, and 
the agent (J^laring that bo had purchased 
him for his constituent), in this case it is 
tuxiversally apeed that, whether the con- 
stituent may nave delivered to him the price 
or not, the assertion of the agent must be 
credited ; because the agent gives informa- 
tion of his performance ol an act which he 
is at that moment capable of carrying fully 
into execution ; and also, because be is not 
in this case liable to any suspicion, since an 
agent for the purchase of a specific thing 
cannot purcliase tliat thing for himself in 
the absence of his constituent, for the reasons 
already explained ; in of)position to the case 
of an indefinite thing (according to the doc- 
trine of Hancefa, as exhibited above). 

An agonty avowing his commission^ cannot 
aftcrivavds retract^ unless the alleged con- 
stituent dey\g the commission. — If one person 
say to another “ sell to me this slave in be- 
half of Omar, who is rny eonstituent and 
the slave be accordingly sold, and the agent 
afterwards deny that lie had b(‘en aulliorized 
to make the purehase by Omar, and Omar 
then appear, and assort that he had desired 
the said agent to purehase the said slave for 
him,— 'in this case Omar is entitleil to tak( 
the slave, Ix'eausii the agiint has himself: 
at tnowlodged his agency on his behalf, and 
denial after acknowk'ilguK'nt is of no etleet. 
— If, on the other liana, Omar should d('ny 
his having authorized the i)urehase, in that j 
case he is not entillfcl to take the slave, 
bocauHo tlio aeknowlc'dgmeiit of the ag('nt is 
sot aside by the di'iiial of Omar. —Hut if, j 
under tlu'se eircumstanees, the jmrehaser | 
should di'livor the slave to Omar, it becomes | 
then a eontyaot of sale, for which tlu' oiigiiial ; 
urebasor is res])onsible, seeing that Omar 
as purchased it 1‘rom him altt'r the mode of 
Taata, that is by mutual gift, as when a 
person buys a thing for another without his 
authority and tlnai di livers the said tiring to 
that other. — 'I'lie doetriiu' of this casi* shows 
that th(' delivery of a thing according to 
solo, Hufiiees to ('stahlish a sule by Taata or 
mutual gift, evaai although the giving and 
receiving of the ])rice should not have taken 
place ; and it also shows that a sale by Taata I 
in things of great or little value is estab- | 
lished by the niutiial imiisent of the ]>arties. 
This is the authentic doctrine in the case of 
such sales. 

An agent is at lihertg, if he choose, to pifr- 
chase onhj one of two slaves specif ed. — If a 
erson commission anotln'r to purchase for 
im two specific slaves without mentioning 
the price, and the agent jnirchase one of them, 
it is valid ; for* in tliis instance the ap]>oint- 
ment of agency is valid, and does not restrict 
the agent to purehase both of the slaves by 
one contract, which is often impracticable, 
because of the objection of the ])roprietor to 
Include tlnmi both iu one contract, — The 
agent may thiTeforo lawfully purehase one 
out of two slaves, unless when no docs It by 
deceit, as^his agency authorizes him only to 


paake a just purchase, which precludes him 
from making a deceitful one. — The doctrine 
in this case is universally agreed to. 

If a person desire anothpto purchase him 
two ppticular slaves, without mentioning 
the price, and the agent purchase one ot 
these slaves, it is valid ; because the appoint- 
ment of the agent, in this iij^tance, is® 
general (in other words, does not restrict 
the agency to the purchase of both slaves by 
one contract) ; and it seldom happens that 
two slaves are purchased by one contract, as 
a master seldom sells two slaves by one con- 
tract. 

But not if the purchase he at an evident 
disadvantage. — It is lawful for the agent, 
therefore, to purehase one of the two 
(unless, indeed, the purchase be made at an 
evident disadvantage, which would be con- 
trary to the end of the appointment). 

Nor if the pv^; exceed the rate expressed 
in his insfrijfiions : unless the difference he 
trifing. ])eriion desire another to pur- 
chase for him two si)eciti(! slaves (who are 
su])pos(‘d to bo of ofiual value) for one thou- 
sand dirms, and the agent purchase one of 
these slaves for five hundred dirms or less, it 
is valid, according to Hancefa. — If, however, 
he should i)urchasc him for more than five 
hundred dirms, the contract is not binding 
on his constituent. The reason of this is 
that the constituent, having opposed one 
thousand dirms to the two slaves, who aro 
eqiml in value, did of eons(‘quoDCO intend 
that the agtmi should pay live hundred dirms 
for ea(di. The agent, tluTefore, in i)aying five 
hundred dirms, coiifurins exactly to the 
orders of his constituent ; and although, in 
pjying less for him, he does deviate from his 
ordei's, yet this being a laudable deviation, 
in favour of his employer, is therefore bind- 
ing. In ]>urchasing him, on the other hand, 
for more than live hundred dirms, whetHer 
the excess bo great or small, lie is guilty of a 
d(‘viation from his orders unfavourable to 
th(‘ interests of his emiiloj^er, and which is 
tlierefore not allowt d ; umess, indeed, the 
agent ]nirehased the other slave for the sum 
remaining to com])lete the thousand dirms, 
b(‘fore any litigation happen between him and 
his constituent, for the former purchase.- 
AVhut is here advanced proceeds upon a fa- 
vouraide construction of the law. Analogy 
would suggest that the contract, in this case, 
ought not to he binding on the constituent, 
because of the deviation from his orders. — 
The reason for a more favourable construc- 
tion, in this particular, is that the purchase 
of the two slaves for one thousand dirms 
(which is the express object of the constituent) 
is lu re obtained ; and that the limitation of 
their prices to five hundred each, in an equal 
manner, is only an implied object, since it 
requires to bo established by reasoning ; anu 
an express object is always preferred to an 
implied one. — The two disciples maintain 
that if, in the case in question, the agent 
should have purchased one of the two slaves 
for more than five hundred dirms, by a con- 
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tract disadTantaaeouB only in a small degree 
(iR^hicb cannot always be avoided), and the 
money remaining snflBce for the purchase 
of the other slave, it is valid; becanse the 
agency is absolute (that is to say, is not re- 
stricted to the payment of five hundred dirms 
^ for one slave), although it be restiicted to 
a just an^ proper contract, which that in 
question may be considered, as the disadvan- 
tage attending it is not great and obvious. — 
It is, however, abfoluttly ncccssaiy that the 
sum remaining suffice to purchase the other 
slave, in order ^hat flie object ot tlie con- 
stituent (namely, the purchase of both lor one , 
thousand dirms) be obtaine d. ' 

An agent may liquidate a (hhf due from 
him to his eoustitucut, by the purchase of a 
specific artiele,-~lv n ]H'rson msire another. | 
who owes him one thousand dirms, to ]>ur- 
chase with it a specific! slave', and the* agent I 
act accordingly, it is ; he'eause a ' 

specification of the suhiect orWale amounts 
to a spt cjifioation of the se IhV and ns n 
specification of flie scUer uoulcl have been 
lawful (for reasons uliieli will luTe'uf'ter 
appear), so, in the same manner, the s])cciti- 
cation of the subject is also lawtul. 

But if the article he not s^neified, and 
perish^ after purchase, in the ugr/it's hands, 
the debt is n<d liquidated. — 1 j a ])e rson dc'sire 
another, who is iiicUhte d to him erne- tiiousand 
dirms, to purchase w ith it an inde Unite slave ; 
und tlie debtor accordiiifjly ])urehns(‘ a slave*, 
and the slave die he fore tlie delive ry of him 
to the constituent; in tliat case the* slaye; is 
helei to have he*en the property of the agent. 
— If, on the other hand, he die afte*r elelive iy 
to the constituent, he is then held to leave* 
been the property of the constituent.— I bis 
is the doctrine ol Ilaneela. d he tw o disciples 
allege that the proyierty of the* constituent 
coyipmences on the instant of the agent ob- 
taining possession of tlie slave.--- A similar 
disagreement subsists wdth regard to the ease 
of a creditor appointing his de btor to make 
a purchase witli ^u* de bt, e ithe r by a contract 
of Sillim or iSirf.— Ihe* argument e>f thc! two 
disciples is that dirms and deenars, whe*thor 
ready money or debt, are not specific wdien 
opposed to any thing in a contract of e*x- 
cnange (whence it is, that if a person we-re 
to sell a sijecific and existing article*, in ex- 
change for a debt, and both ])artic8 agree 
that the purchaser does not owe the seller 
any thing, yet the contract of sale* is not 
rendered void) : it is^ therefore, thc same 
whether they be specihed or r»()t ; * and con- , 
scquently the contract of the agent is hind- j 
ing on the constituent, because his seisin is 
equivalent to that of his constituent.— The 
argument of Hanecfa is that dirms and 
deenars admit of specificatiem in agenty 


* That .is to say, it is the same thing, 
whether the agent, at the time of pufehase, 
declare that “the thousand dirms he pays 
for the slave are those thousand which Jhe 
owes to his constituent," or not. 


(whence it ii that if a person restrict his 
agent to the purchase of some^ing wi^ one 
thousand speoiho diims^ or with a debt, and 
the specifio dirms be lost in the aunt's hands, 
or the debt become cancelled, tne agency is 
null) ; and such being the case, it follows 
that, in the appointment of an agent for the 
purchase of a slave, or for making a Sillim 
contract, the property of a debt is vested in 
a person, by another who is not indebted to 
him, without liis being appointed an agent 
ffir the se isin of the said debt, which is un- 
law ful; ill tlie same manner as if a person 
.'should pun*basc a thing in exchange for a 
debt due to him by some other than the seller 
(as if h<‘ should sny to the seller, “I have 
bought this thing irom you in exchange for 
a debt owing to iiu* by a certain person, and 
wliicl) you may take for tin* price “) ; in which 
case thc sale would ho invalid ; and so also 
in tht* case in question.— In the appointment 
of an agent for mauapiug a Sirf sale, on the 
otlier hand, it would iollow that the con- 
stituent, Ix'forc possc'ssion, commands the 
use of if thing of which he is not proprietor 
till after i)osscssion (for he is not proprietor 
of thc (lent till alte r thc receipt ol it) ; and 
the a]>i»lieati()n of the thing in question to a 
Sirf sail', Ix'fore the seisin of it, is null ; — in 
tlu* same* manner as if a person should say, 
“ >{ive what you owe me to whomsoever you 
please.”" it is otherwise if the constituent 
specifylhe s(‘lh r ; heeause thc'U the seller is 
Ins agint for thc* receipt of thc debt, and 
eonseejucntly takes yiossi'ssion of the same in 
virtue of Ids up-iiey, and then becomes the 
imqirutor of it himself. It is otherwise, 
also, where a creditor desires his debtor to 
bestow^ tlu! nmouiit of his debt in charity, 
hi'causc lu re the creditor destines his property 
to (joi), who is a known and determinate 
object.— It is to be observed that as, in all 
these casi's, the agency (according to Haneefa) 
is not valid, the purchase made under it is of 
force ffnd binding with respect to the agent 
himself, as being the actual purchaser : — if, 
therelbre, the subject of the sale should 
decay or he destroyed in his hands, he must 
sustain the loss ; unless, however, the con- 
stituent should previously have received 
seisin of it ; because, in that case, it would 
become his property, as a sale of the slave 
is in this instance established between the 
ag(‘iit and constituent, by a sort of recipro- 

'iVhere an agent and constituent disagree 
respecting a purchase, a judgment must he 
given, according to the value. — If a per^n 
give another one thousand dirms, and desire 
' him to iiurchase with it a female slave, arid. 

1 the agent accordingly purchase a female 
slav^i and the parties then disagree,— ihe 
constituent asserting that he had purchased 
her for five hundred dirms, and the agent 
declaring that ho had paid one thousand for 
her,— in this case the assertion of the agen<(i 
is to he credited, provided the value of the 
slavti be estimated at one thousand dirms ; 
because the price, according to Wm, being 
' • 25 
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one tiiotUMiid dinas, in which exact amount hi$ freedom from hie maeter, — a slaye say 
be ii a tnurtee, he therefore, in thie case, to a perwn, “ purchase me, in behalf <n 
filaints a releasement from his charge of myself, fiwm my master, for one thousand 
tmstee ; whilst, on the other hand, the dirms ** * (at the same time delivering the 
constitiient claims compensation from him, one thousand dirms), and the said person 
which he denies.— If, however, the value accordingly purchase the slave from his 
should be estimated only at five hundred master, in behalf of the slave, he [the slave] 
dinns, then the assertion of the constituent becomes free ; and the right of Wifla remains * 
is to be credited^ because the agent departed with the master ; because the sale of the 
from his orders in purchasing a female slave person of the slave to the slave himself is 
lor five hundred dirms, when the constituent here interpreted in its metaphorical sense 
desired one for one thousand dirms ; and (that is, the liberation of the slave), as the 
is therefore responsible. — Supposing (on t^ interpretation of it in its literal sense (namely, 
other hand) the constituent not to have paid the exchange of property for property) is 
the one thousand dirms to the agent, and all here unattainable : the slave’s purchase of 
the other circumstances of the case to re- his own person, moreover, is in fact an 
main as above mentioned, then also, if the agreement on his part to accept his freedom 
value of the female slave be only live him- in exchange for his property ; and the agent 
dred dirms, the assertion of the constituent stands merely as a messenger, because none 
must be credited, because of the agent’s of the rights of the contract rest in him: — 
deviation from his orders : — but if the value the case is, they' .ore, the same as if the slave 
be one thousand dirms, both parties must bo had purehaj^V'^ his own person : and as 
required to make oath (because such is the the sale of Jie slave is, in fact, an emanoi- 
law in a dispute about the price in a con- pation of him on the part of the master, 
tract of sale ; and here the constituent and ho is therefore entitled to the right of 
the agent stand to each other in the relation Willa. If, however, the agent should not 
of buyer and seller) ; — after which the con- particularly say and explain to the master 
tract of sale (whicli is supposed to exist that he purchased the slave on behalf of the 
between the agent and constituent) is dis- slave, but. on the contrary, simply say, “I 
solved, and the right of projxTty in the have purenased a particular slave of yours,*’ 
slare becomes vested in the agent. ^ in that case the suave becomes the property 

Or aOcordtng to the declarotton of the of the purchaser; because these woros, in 
eell€r,—lF a person desire another to pur- their literal sense, are used to express an 
chase for him a siiecitii! slave, without nieii- exchange of property for property, which is 
tioning the price, and the agent accordingly here iiracticable, ana consequently followed: 
purchase the said slave, and they then dis- in opposition to the former statement of 
agree in regard to the price (the agent asserf- the case, where the literal meaning not 
ing that he had paid one thousand dirms. being practicable, the metaphorical sense 
and the constituent asserting that he had was therefore adopted ; and, as the literal 
only paid five hundred dinns), in this case, meaning (namely, an exchange of property 
provided the seller authenticates the decla- for property) is here followed, the purenaser 
ration of the agent, his assertion, oorrobo- of consequence becomes the proprietor of f^he 
rated by an oath, must he credited. - Some slave ; and the one thousand dirms given to 
have said that an oath is not to be exacted liini by the slave for the purchase of himself 
in this instance, since the doubt arisirtfe from are the right of the master, as being the 
the disagreement is removed by the veriti- slave’s earnings; and thq . purchaser must 
cation of the seller : in opposition to the pay liim another thousand dirms for the 
preceding case, where the si ller is supposed price. In short, in the case of an agent for a 
to be absent.— Others, 4igain, have said that slave purchasing the said slave in his own 
in this case also an oath is reauisilo. Mo- behalf, it is necessary that he particularly 
hammed alleges that as, after the receipt of 
the price, the seller is, as it Averc, a stranger 
to both the agent and the constituent,— and, 
even before the receipt of the price, is in the 
relation of a stranger to the constituent,— 
his assertion can have no effect in regard 
to a disagreement between the constituent 
tod agent; an^ consequently, that an oath 
is requisite. This is also the opinion of 
Aboo Mahsoor ; and it is the most authentic 
doctrine. 

Section IL 

Of the Appointment of Agents, hy Staves, 
for the Pufyose of purchasing their own 
Persons in their own Behalf.* 

“ A slave may employ a person to purchase 

• That is, with a view to their emancipa- 

tion. c 


I explain the circumstances of the case ; 

is, that he expressly specify the purchase of 
the slave “to be made m behalf of the 
slave;’’ for otherwise the purchase is for 
himself, and not for the slave. It is otherwise 
where a person, who is not a slave, purchases, 
in the capacity of an agent, a specific slave; 
for it is not necessary tmat ne should specify 
in whose behalf the purchase is made, since 
the contract of sale takes place, whether 
such an explanation be made or not ; and in 
either case the seller demands the price from 
the agentj who is the contracting party. In 
the case in question, on the contrary, the 
explanation is material ; for if it be not 

* In other words, “ purchase my freedom 
. for one thousand diems,” 
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* made, the transaction is a sale ; or if it be | with a person whose evidenoe would not be 


, -- IS an emancipation, with a reserva- 
tion of the right of Wills; in which case 
the price is not demanded from the agent, 
no^ithstanding he is the contracting party : 
it is, moreover, possible that the master may 
not be inclined to the emancipation, but may 
• assent to the sale merely with a view to the 
exchange, in which case, also, explanation is 
indispensable. 

A slave may act as the agent of another 
person in purchasing his own freedom . — If a 
person say to a slave, “ purchase your own 
person on my behalf from your master;’’ 
and the slave say to his master, “ sell me, 
on account of a particular person, for 
this quantity of dirms,” and the master 
accordingly agree, in this ease the slave 
becomes the pn)perty of the constituent ; | 
because a slave is eapuhle of becoming an ' 
agent for the purchase o*.’* , him self, hiiu i*, 
with regard to the property i^K^dvecl in his 
person, lie himself is as a stra^er ; and as 
he is property, a contract (d‘ sale operates 
with respect to him, although the seller 
(because of the projurty being in the hands 
of the slave hiiiiself) be not entitled to 
detain him from the constituent utter the 
sale, as a satisfaction for the prici*: and as 
the slave is capable of agency, it follows 
that if, in the case in question, he refer the 
contract to his constituent, it conseqiuntly 
holds good with regard to the constituent, 
because of its being in conformity to his 
orders ; but if, instead of referring it to his 
constituent, he sliould refer it to iiinself, ho 
then becomes free, because the contract is 
in that case an emancipation, to w hich tli 
master agrees. 

Objection. — T he slave is, in this case, an 
agent for the purchase of a specitie thing 
but an agent lor the purchase of a spi'cili' 
thing is not entitled to purchase that thing 
for himself. 

Heply.— A lthough the slave, in this case, 
be an agent for Jlie purchase of a specitie 
thing, yet, by purchasing, he in reality per- 
forms an act of a diflerent nature from pur- 
chase,* and that act is therefore allowed to 
be expedited in his behalf. 

Ip. also, the slave simply say to his master 
“ sell me,” without mentioning tlie particular 
person, he is free ; because his speech being 
absolute, and admitting of two interpreta- 
tions, is not applied in favour of the consti- 
tuent, on account of the doubt which exists, 
and which consequently determines the 
transaction to be a contract in behalf of 
himself. 

Section III. 

Of Agency for Sale. 

An agent for sale cannot s^l to his father 
or grandfather.— kis agent for purchase or 
sale is not permitted, according to Haneefa, 
to enter into a contract of purchase oi* sale 


m hiB [the agent s I behalf, such as 

I his father or grandfather. — The two disciples 
i allege that if an agent shoidd sell a thing to 
I any person whatever, standing in that rela- 
i tion to him (except his slave or his Mokatibh 
for an equivalent to the value of the subject 
of the sale, it is lawful ; because agency is 
absolute ; and an agent is not liable to sus- 
picion from such a soloj since the property 
of those relations is distinct and separate 
from his property ; and neither party is 
entitled to derive a benefit from the pro- 
perty of the Other. It is otherwise where 
an agent sells a thing to his own slave, 
because tlmt, in fact, is a sale to himself, as 
tlie possessions of a slave arc the property 
of his ma.ster ; and the right of a master 
extt nds to the earnings of his Mokatib, and 
beeomes, in reality, his property in the events 
of the Mokatib’s imihility to discharge his* 
ransom.- The arguments of Haneefa upon 
this point are twofold. —F jkst, any transac- 
tion which bege ts suspicion must be excepted 
1‘rom agf ney ; — and the act of sale on the 
part of the agent, to i)ersons under the above 
description, docs beget suspiciem, since they 
are excluded from giving e\idenco in his 
hthull.- ShcoNDLY, a mutual right of usu- 
friiet and advantage subsists between the 
agent and such riilations,* since each is 
tntitled .to derive an advantage from the 
])roT)crty of tlie other ; the sale of any thing 
to tnem, therefore, is in a manner a sale to 
himself.— A similar disagrecnidit subsists 
w'ith respect to a conti act of hirf or of hire, 
under these eirciim stances. 

lie may sell the article eommitfed to hh7i 
at irhaterer rate, and in return for what- 
ever commodity^ he ihinhs fit . — WiiOEVEK is 
appoiiitid an agent for the sale of any thing, 
may lawfully (according to Haneefa) sdl 
that thing, either for a large or small price, 
or in exchange for any thing else, as well as 
for moftey. — The two disciples maintein that 
it is neither lawful to sell the thing at a 
great and obvious disadvantage, nor for any 
thing but money, for the following reasons : 
— Fjkbt, agency, although absolute, is yet 
restricted to the common customs of man- 
kind ; because, as all transactions (such as 
purchase and sale, for instance)^ are for the 
purpose of removing or remedying a want, 
they are therefore restricted to the measure 
of that want (whence it is that agency for 
the purchase of a stove, or of ice, or of any 
animal destined for sacrifice, is restricted to 
the yieriodin which those things are wanted): 
and the common practice among mankind 
is to sell a thing for an adequate value, and 
for this value (not in anything else, but) in 
moncy^.— B econuly, sale at a great and evi- 
dent disadvantage is partly a sale and partly 
a gift ; in the same manner, also, the sale of 
oods for other goods (which is termed Been 


* Namely, his father and grandfather. 
Imbisat.) » 


Namely, emancipation. 
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Nbkasa, or barter) is sale ia one shape, and 
pnrohase in another shape neither of these, 
therefore, can be absolutelf termed a sale. 
The arfpment of Haneefa is that agency is 
absolute, and must therefore be permitted te 
operate m an absolute manner, provided it 
be not subject to suspicion. — The sale, more- 
over, of a thing at an evident disadvantage 
is a common practice when there is pressing 
occasion for the price ; and, in the same man- 
ner, it is also common to sell pfoods in ex- 
change for goods, when one of the proprie- 
tors loses all desire for his own goods— With 
respect to the example of the sale of a stove, 
or of ice, or of an animal destined for sacri- 
fice (as adduced by the two disciples in sup- 
port of their opinion), the doctrine regarding 
them cannot be admitted, according to the 
tenets of Haneefa, since the contrary is re- 
lated as an opinion of his upon those subjects. 
—Besides, sale at an evident disadvantage is, 
nevertheless, wholly a sale, and in no respect 
a gift ; whence it is that if a person were to 
make a vow, saying, “ by Goi) I will not 
sell such a thing,’' and afterwards 'dispose of 
it to an evident loss, he is forsworn. 

Objection.— If sale at an evident disad- 
vantage he still wholly a sale, it follows that 
a father or executor may sell the goods of a 
mi*-or at a disadvantage. — How, therefore, 
does it happen that they are both d(ibarro(l 
from doing this ? 

KEriiY. ■ The reason is that tludr nower is 
founded entiredy unon their suiipost'd regard 
for the interest of tne minor ; and the trans- 
action in question being of a nature which 
argues a want of this regard, is consequently 
not permitted to them. 

In regard to a sale of goods for goods, it 
is either completely a sale, or com])letely a 
purchase ; and cannot bo partly a sale, and 
partly a purchase, since the propertii's of sale 
exist completely in it, as well as the proi)er- 
ties of a purchase. 

An agent may imrchase a thing at Uny rate 
not greatly exceeding the value, — An agent 
for purchase may lawfully buy a thing for a 
price equivalent to its value : and also for 
more than its value, provided the difieience 
be not very considerable ; but it is not law- 
ful for him to purchase it at a rate much be- 
yond the value, as this gives room for sus- 
picion, since it is possible that he may have 
tirst purchased it for himself; and that after- 
wards, on perceiving the loss, he had deter- 
mined it for his constituent. If, however, 
on agent be employed for the purchase of a 
specific thing, and purchase it for a price 
much beyond its value, lawyers have ob- 
served that the bargain is nevertheless made 
for his constituent; since an agent for the 
purchase of a specific thing, as notpbeing 
allowed to purchase that thing for himself, 
is not, of consequence, liable to any suspicion. 
^ —In the same manner, also, if an agent for 
naorriage should contract a woman in mar- 
riage to his constituent, engaging for a dower 
beyond her Mihr Misl, or proper dower, it is 
lawful, •according to Haneefa; because, in 


marriage, as the agent must necessarily refer 
the contract to his constituent, he is, there- 
fore, not liable to suspicion : — ^but it is other- 
wise with an agent for purchase, as he may, 
if he please, settle the contract in an absolute 
manner without referring it to his constitu- 
ent. — The term evident disadvantage, as here 
used, signifies a rate beyond the valuation 
appraisers,— as where, for instance, if several 
persons make an appraisement of a thing, 
none of their appraisements equal the price 
given. — Some have said that this term is used 
in the exchange of goods for goods, where the 
difference is as ten to ten and an half ; and 
in cattle, where it is as ten to eleven ; and in 
immoveable property, where it is as ten to 
twelve. The reason of these proportions is 
that the sale of the first kind is common ; of 
the second kind the sale is in a mean between 
frequency and rarity ; and of the third, it is 
rare; — and jk- disadvantage increases in 
proportion tr Ibe raritv of the transaction. 

An agen ' for the safe of a slave may law- 
fully sell any part or portion of him , — If a 
person, being appointed an agent for the sale 
of a slave, should sell the half of him, such 
sale is valid, according to Haueefa ; because 
the agency is in this instance absolute, and 
does not restrict the sale either to one or 
more contracts ; and as it would have been 
valid, under such circumstances, if he had 
sold nim wholly for half of the price, it 
follows that it is valid where he sells the half 
for half of the price, a fortiori. — The two 
disciples alh ge that the sale of the half of 
the slave is not valid, as not being agreeable 
to custom, and because it involves the vexa- 
tion of ])arti(d]>ation in the property: — the 
sale, therefore, is invalid ; unless the sale of 
the n-inainder also be completed* previous to 
the disugrc'ement of the parties, and their 
appeal to the Kazoe, — in which case it is 
valid, since the sale of one half may be 
necessary to facilitate the sale of the other 
half (as where, for instance, there is no 
purchaser for the whole, ^when it would be 
incumbent on the agent to make partial 
sales) if, therefore, he sell the remaining 
half prior to the delivery of the subject of 
the first sale, it is evident that the sale of the 
first half was made with a view to facilitate 
the sale of the whole, and is consequently 
valid ; but if, on the contrary, he should not 
sell the remaining half, it is evident that the 
partial sale was not adopted as a means of 
Facilitating the sale of the whole, and is 
consequently invalid. — This distinction, ac- 
cording to the two disciples, proceeds upon a 
favourable construction of the law. 

An agent for the purchase of a slave may 
purchase him either wholly or in shares, — If 
a person be appointed an agent for the pur- 
chase of a slave, and purchase one half of 
him, the purchase remains suspended (that 
is to say, it is binding on the copstituent in 
case the agent afterwards purchase the other 
half) ; because the purchase of a part may 
ke the means of the purchase of the whole 
(as where the slave, for iustanoe. Has become 
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|)ropertjr of a number of persons, by 
inberitanoe, in which case there is a necessity 
for the agent purchasing one share from one 
heir, another from another, and so forth) ; — 
and where the agent purchases the remainder 
of the slave before his constituent rejects the 
first purchase, it is e^ddent that he purchased 
•part mere^ with a view to facilitate the 
purchase of the whole : — the contract of pur- 
chase is therefore binding upon the consti- 
tuent, and eftectual with respect to him. — 
This is universdly admitted.— According to 
Haneefa, there is a dilference between this 
and the preceding example ; for two reasons. 
First, in the purchase of a half of the slave 
there exists a suspicion, as it is possible that 
the agent may have made the purchase in 
his own behalf, and becoming afterwards 
sensible of the defect arising from ])artiei- 
pated property, may have tlun detirmined 
it for nis employer: a susj;-''ion which does 
not exist in the case of the siff^of the half. 
Secondly, the order of a const\uent to sell 
any thing is an order relative to his own 
property, and is couseciuenf ly valid ; and 
such being the case, n'strielion or latitude 
must be attended to. — Tlu' (>rder of a eon- 
stituent to purchase any thing, on the eon- 
trary, is an order relative to the proj)erty of 
another, and is consequently invalid ; and 
such being the case, r('Strietion or latitude 
are not objects of attention. 

An agent to whom an article of sa/e As 
returnea^ hy a decree of the Kazee^ in anise- 
quence of an original defect^ may return it 
to his constituent y irho must iwceire it buck 
without any If a person desire another 

to sell his slave, and the other sell the slave 
accordingly, and either take possession of 
the price or not, and the ])urcdiaser, in con- 
sequence of a defect of such a nature as 
could not have been super\'(‘iii<uit (such, for 
iniftance, as an additional finger), return him 
upon the agent’s hands, by a decree of tlu* 
K^ozec, founded either upon evidence, or on 
the refusal of the agent to take an oath, or 
on his express ^acknowledgment,— in this 
case the agent may return him to the con- 
stituent ; because the Kazee, in this instance, 
has expressly determined tlie defect to have 
had existence during the possession of the 
seller, on which account he decrees the 
return ; and hence his decree is not, in fact, 
founded on any of the above circumstances, 
namely, evidence, refusal to take au oath, or 
acknowledgment. 

Objection.— What oecasicn, therefore, for , 
the exhibition of these proofs ? and why is j 
any mention made of them in this case ? 

Keply. —To remove the doubt thus stated, 
the author of this work observes, that the 
Kazee knows with certainty that a defect, 
such as above described, coilld not happen 
in the course of a month ; but not knowing 
when the sale took place, there is therefore a 
necessity for these proofs, in order to Ascer- 
tain the date of the sale, and that the Kazee 
may be enabled clearly to determine t^t 
the said* defect had not happened since tno 


sale, but had existed prior to it.-— The defect 
may also be of such a nature as required the 
inspection of women or physicians :-—Wt 
although the opinion of women or physi- 
cians be sufficient to prevent contention, yet 
it is not a sufficient ground for a decree of 
restitution: there is, therefore, a necessity 
for the proofs aforesiud unless, indeed, 
the Kazee himself witness the sale ana 
perceive the defect, in which case there is no 
necessity whatever for those proofs.— The 
return to the agent is, in fact, a return to 
the constituent ; and hence the agent is 
under no necessity of entering a suit a^rainst 
his constituent to enforce his admission of 
the rt'iurn. 

And so also, where the defect %$ super • 
eenient ; provided the Kazee* s decree be not 
founded on the agenfs acknowledgment.-^ 
Tuk law is similar where the purchaser 
returns the slave to the agent, in virtue of a 
deeree of the Kaze(‘, founded cither on evi- 
d('uce or n fusal to take an oath, on account 
of a de fect of sudi a nature as may have 
take n ])kice subsequent to the sale ; because 
evidence is absolute proof : and, as to the 
agent, he is unde r a necessity of declining 
to swear, as he had not always the posses- 
sieen of the slave, having received him only 
after the appointme nt of agency, whence it 
is ])08sible that he is unacquainted with the 
defect ;—wb«n, therefore, the purchaser re- 
turns the slave on account of the agent’s 
refusal to take an oath, the sale aftects tho 
constituent, and he must take him back. — 
If, on the other hand, the j)urchaBer return 
him to the agent, in consequence of a decree 
founded on his acknowledgment, the sale is 
absolute ui)on tlu; agent, as aeknowhidgmont 
is a weak i)roof (that is, does not affect any 
other than the aeknowh'dger) ; and the agent 
does not act from necessity, in this case, as 
he liad it in his ])ower either to have 
remained silent, or to have refused taking 
an oalfi. 

In which ease the constituent is not obliged 
to receive it hack without a suit. — The agent, 
however, may afterwards litigate the matter 
with his constituent, and oblige him to take 
back the slave on his establishing proof by 
evidence, or on the constituent’s refusal to 
take an oath.— It is otherwise where tho 
mrchaser returns tho slave to the agent, on 
lis acknowledgment, without a decree, for 
in this case he has no grounds for a suit 
against the constituent to ‘ compel him to 
retake the slave ; because this return is a 
sale do novo with respect to a third person, 
who is neither the purchaser nor seller ; and 
the constituent must be this third person, 
since none but the agent can be considered 
as tj^e seller. — The agent, therefore, in re- 
ceiving back the slave from the puronaser to 
whom he had sold him, does, as it were, 
repurchase him ; and hence be is debarred 
from returning him to the constituent, of 
litigating the matter with him.— A return of 
the subject of the sale, on the other hand, in 
virtue of a decree of the Kazee fc^nded on 
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93X toknowledg^moiit of tlie seller, is an an relative and restricted ; whence it is that if 
mnlmeat of the contract of sale, and not a one person should say to another, “ I have 
i»le de novo; because althoug^h the autho- made you agent wim regard to my pro- 
ritjr of the Kazee be general, yet acknow- perty the agent would not be permitted to 
Iragment is but weak proof.— in this case, do as he pleased with regard to the property, 
therefore, as the contract of sale is annulled, but would be restricted entirely to the pre- 
the agent is entitled to sue the constituent, serration of it.— If, on the other hand, a dis- 
in order to compel him to receive back the agreement similar to that in question should* 
slave ; but as his acknowledgment is insuffi- take place between a manager* and his prin- 
cient proof, the constituent cannot be com- cipal, the assertion of the manager must be 
pelled to receive back the slave without credited ; because Mozaribat is iu its original 
proof by evidence.* nature general and absolute; whence it is 

If (he (kfeet he orujinaU the constituent that if a person should say to another “ I 
mmt receive hack the article from his agent have delivered this property fx) you by way 
without litigation^ whether it he returned by of Mozaribat,” or, “ take this property by 
the purchaser in consequence of his [the way of Mozaribat,” the other might lawtully 
agent* s'] acknowledgment^ or not. — If, on the perform acts of Mozaribat with that pro- 
other hand, the detect on account of which perty.f — In Mozaribat, therefore, an argu- 
the purchaser has r(3turncd the slave bo of inent exists of its being absolute. It would 
such a nature as cannot be supervenient be otherwise, indeed, if the principal should 
(such as a superfluous finger, for instance), declare that he^h:.d given the property to bo 
and the return bo made to the agent in con- used by one ;/articular mode of Mozaribat, 
sequence of his acknowledgment of the do- and the ma^ ager should declare that he had 
feet, without anv deoreo of the Kozec*, — in stipulated another mode: for, in such a 
this case, according to one tradilfion, the case, the assertion of the principal would bo 
constituent is obliged, without the necessity credited; because the parties are both agreed, 
of establishing a suit against him, to receive in this instance, that the Mozaribat was re- 
back the slave ; as the return is of a deter- stricted and not absolute ; and Mozaribat, 
minnte nature, and therefore the parties did whenever it ceases to be absolute and is 
of tl ‘tnsolves what the Kazee would have determined to be restricted, resolves itself 
done.— According to many traditions, how- into a mere agency. — It is to be observed that 
ever, tliu agent lias hero no right to sue the an unrestricted commission to sell anything 
constituent, in order to make him r(‘ceivc may relate either to ready money, — or to 
back the slave, for tlu* rcnsoii aliH^uly stated, credit, whether for a long or a short period, 
that “the purchaser’s returning the arlich according to llanecfa. The two disciples 
to the agent, in cons(3qnoiice of liis a(.‘know- j maintain that the period of credit must be 
lodgment, is a sale de novo, with res]>eet to conlined to what is customary. — The prinoi- 
otliors than the parties tlieniscdves ; and tlu' ; pie on which this proceeds has been already 
constituent is not a party.”— In regard to j explained. 

the assertion contained in tln^ first tradition, An agent for sale is not responsible for 
that “to return of the subjt'ot of th(3 sale consequences . — If a person order another to 
was a thing of a dederminate nature,” it is sell his slava', and tin' other, having ac- 
not adin tted ; because the right of tlu' pur- cordingly sold him, should take a pledge*for 
chaser, at first, was that the subj<‘et of the the price, which pledge is afterwards lost or 
sale sliould bo in a eoniplete and VtJi’feet I destroyed in his possession, — or, if he should 
state; nd failing of thi*^, his right then I take security^ from the purchaser for the pay- 
relates to a return of tlu' siih)d‘ct; and after- ment of the price, and both the surety and 
wards it shifts, and relat('s to a restitution the purchaser die insolvent, or disappear, so 
of the exact quantity of loss he may have as to leave it unknown whither they are gone 
sustained in the pidoe. — In this case, there- — in neither of these cases is the agent re- 
fore, the return of the siihjcet of the sale is sponsible : for he is the original with respect 
not a thing of a detenninati' nature. to the rights of the contract of sale; and 

A constifaenf must he credited with respect seisin of the price is one of these rights ; — 
to his instruct ions. — If the constituent and and as the taking of security was with a view 
agent disagree, the one asserting that “he to add to his certainty, ana the taking of a 
had ordereu the other to sell his slave in ex- pledge was in the nature of a bond to answer 
change for ready money, and that he had the payment of the price, it follows that he 
nevertheless sold him on credit,” — and the was competent to these acts. — It is otherwise 
other, that “ he [the constituent] had merely with respect t^ an agent for the receit)t of 
desired him to sell him, and that he hail said debt ; for he acts by way of substitution ; 
nothing more,”— rill this case the assertion of that is to say, the creditor has substituted 
the constituent must bo credited ; because he him to receive the debt for him, but has not 
is the person from whom the order issued ; 
and no argument exists of this order being 

absolute, agency being in its original nature * Arab. Mozarib. — Meaning, an agent for 
* trade.** It is particularly treated of under the 

head of Mozaribat. 

Meaning, proof to the existence of the J* That is to say, might employ it in trade 
defect. according to his own (uscretion. 
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appointed him to take seonrity or a pledgre in 
oppoftition to the debt ; whereas an agent for 
pnrohase, on the contrary, receives the price 
in virtue of his being a principal, and a party 
in the contract, and therefore the constituent 
cannot prevent him from performing these 
acts. 

, Section IV. 

Miscellaneous Cases. 

Joint agents cannot act separately tvithout 
a mutual concurrence. — Ir a person appoint 
two agents, it is not permitted to eitner of 
them to act in any matter relative to their 
.cy, without the concurrence of the other. 

18 the law with respect to all transac- 
tions which regiiire thought and judgment 
(such as sale, Khoola, and so forth), because 
the ‘Constituent, in those transactions, may 
have a contidence in the joint judgment of 
both the persons in questyni, although not 
in the single judgment of eitifur of tlu'ra. 

Objection.— W here the pi^ is fixed, 
there can be no need for thouglix and judg 
ment ; and thiTcfore, in that ease, the act of 
one of the parties ought to be valid : whereas 
it is held to be otherwise. 

Reply.— A lthough the price be fixed, yet 
there may be occasion for judgment to in- 
crease it, and also to make a pro])er choice 
of a purchaser. 

Except in the managvoivnt of a suit. — The 
act of one of two agents without the con- 
currence of the other is not valid excepting 
in some particular cases:— as where, for in- 
stance, a person appoints two agents for the 
management of his suit, in which case either 
of these may lawfully act without the oUut; 
because their joint action is impracticable, 
as it would only create a noise and confusion 
in the assembly of the Kazec. Their judg- 
ment, moreover, is required to b(; exerh'd 
previous to the assembly of the Kazec : in 
other words, they ought previously to con- 
sult with each other, and tlien one of them 
ought to attend the meeting of the Kazee 
to manage the Ajplies and interrogations ; 
which may be more effectually executed by 
one than two, since, in the latter case, much 
noise and confusion would ensue. 

GratuiUnis dirorce or manuntission, the 
restoration of a deposit, or the dischurge of 
a debt, — In the same manner it is lawful for 
one of two agents to act singly in case of 
their having been jointly appointed agents 
by another to execute a divorce in his behalf 
without a compensation ; * — or to emancipate 
his slave without a consideration or to 
restore a deposit to the owner of it or, 
lastly, to discharge a debt due by him. Ihe 
reason of this is, that in these cases there is 
no necessity for consultation andjudgraenf 
since in ail of them explana^n merely is 
required ; and the speech of one man, in 
this respect, is equal to that of two. — It 

In opposition to Khoola, or divorce for a 
compensation 


were otherwise if the Constituent had said 
to the two agents, “divorce a pjurtioulor wife 
of mine if you please, “ or “ the business of 
such a wife is in your hands, “—for in this 
case it would not be permitted to one of the 
two agento to divorce the stud wife ; because 
the constituent has committed the divorce 
to the thought and judgment of both ; and 
also, because he has suspended it upon a cir- 
cumstance relative to Doth,— namely, their 
pleasure, — and as he has connected it with a 
circumstance relative to both, it beoomes 
analogous to where a person connects the 
divorce with the arrival of two persons at a 
particular house ; in which case the execu- 
tion of it rests on the arrival of both these 
persons at the said house ; and so also, in 
the case in question, it depends on the joint 
wish of both the agents. 

An agent cannot appoint a secondary 
agent. — An ag('nt is not permitted to appoint 
another persoii an agent to execute a com- 
mission to which he iiimself was appointed, 
as the constituent, in committing the transac- 
tion to hvn» did not empower him to appoint 
an ag<‘nt for the execution of it. — The 
reason of this is that although the con- 
stituent be satisfied with the ^ludgment of his 
own agi'ut, yet it doi'S not follow that he is 
satisfied with the judgment of another per- 
son, since mankind in this respect are 
diffenmt. 

Unless hij consent of his constituent; or, 
unless his poirers he discretionary. — It is, 
therefore, not lawful for an ngemt to appoint 
an agent, unless with the consent of his con- 
stituent; or unless the constituent should 
have desired the ag(uit to act according to 
his wisdom and judgment,— in the first of 
which eases the consent is express ; and in 
the second, the constituent commits his busi- 
ness, in an absolute maniuT, to the agent’s 
discretion. — As, in this case, however, the 
agency of the secondary agent is valid, he is 
the agsiit of the primary constituent ; and 
hence the primary agent has not the power 
of dismissing him, nor would his power of 
agency cease in cm so of the deatn of the 
primary agent. The agencies of both, how- 
ever, would terminate in the event of the 
death of the constituent. A case which 
exemplifies this has been already set forth 
in treutiiig of the duties of the Kazee. 

Contracts entered into hy a secondary 
agent in the presence of the primary are^ 
however, valid. — If an agent appoint an 
agent without the consent of his constituent, 
and the secondary agent conclude a contract 
of sale in the presence of the primary agent, 
the contract is in that case valid, because it 
has had the advantage of the wisdom and 
judgment of the primary agent, which is the 
very Object of the constituent. — A disagree- 
ment, however, subsists with respect to the 
rights of this contract. -Some have said that 
they appertain to the pnmair agent, as the» 
constituent has not acquiesced in any other's 
undej*taking the fulfilment of the contract ; 
whilst others maintain that they relate to 
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t&e seeoadarjr as bein^ tbs actual 

inmBt of the ooatract. If, oa the other 
haadt the seoaadary ajfent coaclude a coa- 
hraot in the absence of the prim iry agent, it 
is not valid, as it has not the advantage of 
the wisdom and judgment of the primary 
ftgent. 

jind they are aho valid, although made in 
hU absencej provided he afterwards consent 
to them.—if, however, the primary agent, 
having received information of the contract, 
shoula express his acquiescence in it, it is 
then valid ; and so also, a contract becomes 
valid which, having been concluded by some | 
other than the agent, afterwards receives his j 
assent on his hearing of it, since it has thus 
the benefit of his j udgrnent. 

And the same of a contract engaged in hy 
any stranger. — If, also, the primary agent 
first fix a price to be observed by the secon- 
dary agent, and the secondary agent then 1 
enter into u contract of purchase or sale, such ' 
contract is valid ; because the exertion of 
the primary agent's judgment is evidently 
required duly for the purpose of taxing the 
price, which has been already done. 

Or that {in a case of purchase or sale) the 
constituent had prcvioiislf/ fixed the rate . — Ir 
is otherwise, however, wliere tlui constituent 
apooints two agents, and fixes the price hirri- 
aei* : for, in this case, notwithstanding the 
constituent’s settlement of tlu; pric(‘, tlu^ 
conclusion of the eouiraot by oiu; agent, 
although ut the fixed price, would not he I 
valid. I 

Joint agents nuist act together, although 
the constituent hare fixed the rate. — Bix’vusp 
where the constituent appoints two ag('nts, j 
notwithstanding his having fix<Ml the price, ! 
it is evident that his object is a union of! 
the judgments of both, in order either to i 
increase the quantity of the goods (if they be 
agents for purchase), or to make a proptT 
choice of purchasers (in case tliey be ag(‘uts ! 
for sale), as was before stated: wlu.‘reas, if ! 
the constituent should not fix tlie price him- i 
self, but resign the raamigenieiit of the con- 
tract to one person (being his immediate 
agent, and not tlie ugtmt t)f his agent), in 
that case his object is to obtain the judgment 
of the agent in the grand point of tlie con- 
tract, namely, the amount of the price. 

A Mokatih, a slave, or a Ziminee cannot 
act on behalf of an infant daughter being 
a Mus8lima.—l¥ a Mokatib, an absolute 
slave, or a Ziiimiec, contract a marriage in 
behalf of a minor daughter who is free 
and a Musslima, — or make a purcliase or 
sale in behalf or a minor child under such 
description, —it is unlawful (and the same 
of every other transaction xvhich they per- 
form relative to the property of such a child); 
as a slave or an infidel are not endowed | 
with authority, because of their slavery and | 
infidelity ; for as a slave has not the power 
< to marry in his own behalf, it is evident that 
he cannot have that power with respect to 
others ; and an infidel, on the other hand, 
has no power over Mussulmans ; iusomuch 


that his evidence with respect to them is not 
admitted. — Besides, the pewer in these oases 
(that is, the right of acting with regard to 
the property of an infant), is grantea with a 
view to the infant’s advantage, and out of 
regard to his interest ; and hence it is 
necessary that this power be consigned to a 
person competent and affectionate, in orde% 
that the end miy be answered •now com- 
petency is destroyed by slavery ; and the 
existence of affection to a Mussulman is in- 
compatible with intiielity ; a right of action, 
therefore, with regard to the property of the 
infant in question, cannot be committed to a 
slave or an infidel. 

And the same of an apostate, or infidel alien. 
— Uanoefi, Aboo Aoosaf, and Mohammed, 
are of opinion that an apostate who suffers 
death on account of his apostacy, and an in^ 
fidcl alien, are, with respect to an infant 
daughter who i^i Musslima, in the same pre- 
dicament a Zimmee (that is to say, 
neither of ^'se has a right to perform any 
act with regard to her property, such as pur- 
chase or sale, or the contracting of her in 
marriage with another) because an infidel 
alien is endowed witli still less power over a 
Mussulman than a Zimmee : and with respect 
to an apostate, although (in the opinion of 
the two disciples) he possesses power with 
regard to liis own property, yet his power 
over his children, or over their property, 
remains suspended upon his repentance and 
return to the faith, according to all our 
doetors ; be(!ause a power of action, with 
resj)(‘et to tlu; ]^)roperty of an infant, is 
fouiidi'd on the infant’s advantage, and a 
regard for his interest ; and an apostate's 
regard for the interest of his child (being a 
Mussulman) must entirely depend on his 
return to tlu' faith; now this is a circum- 
staiiet‘ of doubt ; if he he put to death in his 
apostacy, it is then evident that he hast.' no 
[lower of action, and all such acts are conse- 
([ueiitly null :~if, on the other hand, he 
roturii to the faith, it becomes the same as if 
he had been always a Ms^ssulman, and his 
acts of the nature in question are therefore 
valid. 


CHAPTER III. 

OF THE APrOrVTlfEXT OF AGEyPS FOR LTTI- 
GATION AND FOR SEISIN.— (Kh iSOOMAT, 
OR l.HTOATION, MEANS A CONVERSATION 
CARRIED ON BETWEEN TWO PERSONS IN 
THE WAY OF CONTENTION AND DISAGREE- 
MENT.) 

Agency for litigation implies and involves 
an agency for seisin. — If a person appoint 
another his agent to contend for something 
in his behalf, the person so appointed is held, 
in th,^ opinion of all our doctors, to be also 
an agent for the seisin of that thing, whether 
it be debt or substanoe.— Ziffer alleges that 
h*c cannot be considered as an agent for 
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^isi^ since his constituent acquiesces only’ 
in Hs ajrenoy for litigation in his behalf. — 
Litigation, moreover, is one oonoerUj and 
seisin is another concern ; and the constituent 
expresses his acquiescence in the litigation, 
but not in the seisin. The argument of our 
doctors is that when a person becomes em- 
powered Yith respect to anything, he neces- 
sarily becomes empowered with respect to 
the completion of that thing ; and the end 
^d completion of a contention for anything 
is the seisin of that thing. 

JBut decrees are passed on the contrary 
principle in the present times.— In the pre- 
sent age decrees pass according to the opinion 
of Ziffer ; because of the apparent want of: 
robity of agents in this age; and also, I 
ecause many men may be trustworthy in 
regard to the management of a contention, i 
and not with respect to tlie seisin of property. ! 
— It is to be observed tliat an agent for liti- i 
gationis analogous to an ag);*^ for exacting | 
the payment of a debt ; became he alst) is , 
competent to the seisin, inasniucih as the , 
seisin of a debt is in elleet included in the ' 
suing for the payment of it. The common ! 
acceptation of the word, however, is dille - 1 
rent, because from T;ikaza [c‘xacting by I 
means of u suit at law] seisin is not generally 
understood ; and the common acceptation ' 
must be preferred to the virtual meaning. — 
According to the decrees in this age, there- 
fore, he is not an agent for seisin. 

If there be two agents for litigation, they 
are in that case reouired jointly to receive 
seisin of the thing wliich is the object ol' con- 
tention ; because the constituent has ex- 
pressed his acquiescence in the probity of 
them both jointly, and not in that of either 
of them singly ; and as the conjunction of 
both, with respect to seisin, is pra(^ticable, 
they must tlcTcforc take possession together. 
-•-It is otherwisti with respect to the mere 
litigation, because their joint action is in 
that particular impracticable, as lias been 
already demonstrated. 

An aqcnt em^)(nrercd to take possession of 
a debt is also an aijent for litkjaiion. — Who- 
ever is an agent in behalf of another for the 
seisin of a debt due to him, is also an agent 
for litigation in behalf of that person, 
according to Ilaneefa (whence it is that if 
the other party bring evidence to prove tliat | 
the constituent had received payment of his j 
debt, or had given the creditor an acquittal, i 
such evidence, in the opinion of Ilaneefa, ; 
would be admitted).— The two disciples 
maintain that the agent in (juestioii is not, 
an agent for litigation (and such also is ; 
reported, by Hasan, from Ilau<,*efa) ; because 
seisin and litigation are dilferent things; 
and it does not follow that a person, from 
being trustworthy with regard to pro])erty, 
should also be skilled in the business of liti- 
gation. The acquiescence of the constituent, 
therefoit, in the agency for seisin, ^^oes not 
necessarily involve his acquiescence in the ' 
agency for litigation.— The argument of 
Hane^a is that an agent for the seisin^of a 


debt is an agent for the substantiation of 
property (that is, he is an ajrent for the 
receipt of a consideration for a debt which is 
the right of the creditor, in order that suoh 
consideration may become the property of 
the creditor; because it is impossible to 
receive the actual substance of the debt ; and 
hence whatever he receives in the discharge 
of the debt becomes the property of the cre- 
ditor ; and as this is a compensation, or con- 
tract of exchange, the agent is consequently 
the principal, ho being so with respect to oil 
suoh rights as a contract of exchange re- 
quires);— and suoh being the case, he is of 
course the plaintilf, and is entitled to carry 
on tho suit in the same manner as an agent 
for litigating a right of pre-emption, or for 
purchase. He most resembles, however, an 
agent for litigating a right of pre-emption ; 
bi'oause an agent for tlie receipt of a debt, 
institutes liis suit ]udor to the seisin of it, in 
the same manner as an agent for maintain- 
ing a right of ])re-emptiou institutes his suit 
prior to liis taking the right ; whereas an 
agent tir purchase cannot institute a suit, 
until he has completed the contract of pur- 
chase*. 

.1 eomniissi<m to take possession of sub- 
stanee does not invoice a eontrnission to liti- 
i/afe. -Ax agent for tlie seisin of substance* 
is not an agent for litigation, according to all 
our doctors ; because lie is a more trustee ; 
and also, b(*eause the seisin of substance is 
not ail exchange : ho is, therefore, considered 
merely as a rnesst'ngor. — Hence, if a person 
commission another to take possession of his 
slave, and the ])orson in whoso possession tho 
; slave is should prove by witni'sses tliat the 
j ccmstitueiit liad sold the slave to him, the 
' Kazee must not deeri'e tlio sale against the 
I agent, until the constituent himself appear. 

I — This proceeds upon a 1‘avourablo oonstruc- 
j tion. — Analogy would suggest that tho slave 
should be delivered to thiJ agent, because, as 
the proof has been exliibited against a per- 
son who is not the adversary (since tho 
i agent is not the adversary), it cannot there - 
! fore bo admittiid. 'Idle reason for a more 
; favourable construction, in this particular, 
is tliat tlie evidence goes to two points ; — 
Fiksj, to prove tlie solo on the part of the 
constituent, and the consequent destruction 
of his property ; Si-xOiVDEY, to prove that 
the said agimt bus no right to make seisin 
<if tlie .said slave. — Now, although the evi- 
dence on tlie hrst point be not against a 
regular adversary, yet in regard to the 
second point it is against a regular adver- 
sary U'or the agent is the adversary on the 
second point) : — the evidence, therefore, is 


^ Arab. Ain ; — meaning some actually 
existant property (such, for iustance, as an 
article borrowed under an arreeat loan), in 
opposition to a debt in money, or to an 
article c.ompensable by an equal quantity of 
tlm same article (such as grain, and the 
like). 
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tlie agent be bad taken the agent himself as 
secnnty for tbe restitution, in the event of 
tbe absent person’s denial of the agency ; in 
Wbieh case it would be lawful for him to 
retake whatever he may have paid, as the 
f^ent became surety, and is consequently 
liable for it. . , . 

OBJECTIOK.—The security, in this case, 
ought not to he valid, since it is essential to 
the validity of bail or security that there be 
a debt due by the sureteo ; and the suretee, 
in the present instance, is the constituent, 
who does not owe any debt. 

Reply. —The security is valid, because it 
is referred to the period wlien the constituent 
shall have received the second payrnent of his 
debt ; in which case ho is responsible in the 
conception of both the agent and the debtor ; 
the security is therefore valid, in pie present 
instance, in the same manner as in all other 
cases. 

If, on the other hand, a person should 
plead his being the agent of a certain absentee 
for the receipt of a uebt due to hinij and the 
debtor, without either verifying or Iqlsifying 
his claim, remain silent, and yetpuy tlie debt, 
and the proprietor of the debt afterwards 
appear and exact payment of it from th(‘ 
debtor, he (the debtor) is in this ease entitled 
to a repayment from the agent, bi'caiise he 
did l ot verify the agency ; lor in faet he did 
nothing else than make a paymtmt in the 
hope tnat it would be acauit seed in by the 
constituent ; and, on liis being disappointed 
in this hope, he is c()nse(iuenlly entitled to 
an indemiiilication from the ap nt. — The law 
is also the same where the debtor pays the 
debt to the agent, after falsifying his idaim ; 
as is obvious from the reasons ulnnidy state d. 
— It is however tobeobse'rvedthat, in the se\ c- 
ral cases of verification, faUifieation, or silence, 
it is not permitted to the debtor to retake the 
article from the agent j after the delivery of 
it to him, until such time as the constituent 
appears ; because the payment he has^made 
is the right of the eonstituent from probabi- 
lity (as in the case of his veritieation), or from 
ooustruotion (us in the case of his falsiti(*ation 
or silence), since it is ]>ossiblc that the ab- 
sentee may afterwards give his assent to it. 
— It is. therefore, the same as if he had paid 
the debt to a Fazoolee, or niiauthorized jier- 
son, in the hope that the proiirietor would 
confirm it ; in wliich ease it is not lawful to 
take back from the Fazoolee what he may 
have delivered to him ; because there exists 
a possibility of a ooiitirmation of it by the 
owner ; and. also, because it is a general rule 
that, when a person performs an act with any 
particular view or object, he ought not to 
undo the same unless he be disappointed of 
the object which prompted it. 

CrtS(' of a plea of agency urged foi* th 
receipt of a trusty in absence of the con- 
stituent a person plead his being the 
i^ent of a certain person for the receipt of 
a deposit, and the trustee verify his assertion, 
yet the law does not award the deliver of 
the deposit by the trustee to this person, 


since (in opposition to the preceding case of 
a debtor) the trustee here makes an acknow* 
ledgment with respect to the property of 
another. — If, however, the person in question 
plead that his father having died, the stdd 
deposit had devolved by inheritance to him, 
and that there were no other heirs," and the 
trustee verify this, he must be directed to* 
deliver the deposit to this persoif ; because 
the trust is no longer the father’s property, 
after his decease ; and the trustee and the 
erson in question are both agreed in its 
eing the property of the heir ; — the trustee, 
therefore, must be directed to deliver his 
trust to this person, as being the heir. 

A person commissioned to receive a trusty 
on the plea of^ having purchased it^ is not 
entitled to receive it from the trustee. — If a 
person plead that be had purchased a deposit • 
from the proprietor of it, and the trustee 
verify his assertion, yet the trustee is not 
entitled to dd^ver the deposit to him ; be- 
cause the verification of the trustee during 
the lifetime'of the depositor is an acknow- 
ledgment with respect to the property of 
anotlier : and hence their assertions (namely, 
that of the trustee and of the person who 
prefers the claim) are not valid, with regard 
to the establishment of proof of the sale on 
the part of the proprietor. 

A person cinnmissioned to receive a deht^ 
is entitled to receive it^ although the debtor 
plead his hariitg already paid it. — If a person 
appoint an agent for the receipt of a debt 
due to him, and the debtor plead that he 
had acciuitted himself of the debt to the 
proprietor, yet it is incumbent on him to pay 
the debt to tlu* agent ; because the agency is 
her(‘ clearly established ; but the debtor’s 
aequittaiK'c is not established by his asser- 
tion : h(' is therefore not permitted to delay 
the paynnuit but after he has made the 
payment, he has a claim upon the creditor, 
and may exact an oath from liim ; but an 
oath cannot be exacted from the agent, since 
he is only a substitute. 

The seller of an article cannot be com- 
pelled to take back the article fro?n the pur ~ 
chaser's ayrut, on a plea if defect^ untu the 
purchaser sircars to the defect. — If a person 
purchase a female slave, and afterwards 
jilead a defect in her, and appoint an agent 
I to manage the litigation with the seller, on 
this account, and then disappear, — and the 
I agent accordingly institute a suit against 
the seller for the defect, and the seller plead 
that the purchaser had knowingly acquiesced 
in that defect, —in this case the slave is not 
to be returned to the seller ; but a suspen- 
sion must take place until the appearance of 
the purchaser, who will then be required to 
declare upon oath that he did not acquiesce 
I in the delect. It is otherwise in the case of 
j a debt (as before recited) ; for there the 
debt must be paid to the agent for seisin, in 
beliall^of tbe creditor, notwithstanding the 
debtor may plead his having previously 
acquitted himself of it; because it is there 
practicable to make a reparation, by enjoin- 
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ing restitution from tlie agent of the amount 
he may. have received, on the error being 
made apparent by the constituent refusing 
to swear ; whereas, in the case in question, 
if an annulment of the sale were decreed in 
consequence of the defect, it cannot after- 
wards be revoked, since a decree for dis- 
solving a tale takes full effect, and continues 
in force, although an error should afterwards 
appear with respect to the defect pleaded. 
— This is the doctrine of Hancefa : according 
to whom, also, an oath cannot be tendered 
to the purchaser, after the annulment of the 
sale, and the return of the subject of it, 
since it is then to no purpose. — In the opinion 
of the two disciples, also, toe sale ought in 
this case to be annulled, and the subject of 
it returned, without a suspension of it on the 
oath of the purehaser, since (according to 
them) a reparation is practicable, even in 
this case, because, if an error should a]>pcar 
in the decree of the Kazi‘o, iii cons(‘(|uence 
of the constituent’s refusal tnVswear, then 
the decree becomes null, and the subject of 
the sale is returned to the purchaser. -Some 
have said that, according to Aboo Yoosaf, 
the most authentic doctrine is that in bfdh 
cases a suspension should take place ; that 
is to say, in the casi* of the d('bt, the pay- 
ment to the agent ought to bo deterred, and 
in the case in question the redurn of tlui 
subject of the sale to the ag(‘nt of the bujuT 
ought also to be ded'erred because^ he 
directs his attention to the intiTcst of the 
seller (whence it is that if the purchaser 
should afterwards appear, an oath is exacted 
from him without the neca'ssitv of the seller’s 
preferring a formal ph'a for it) : — the ndiirn, 
therefore, of the article sold, by the pur- 
chaser's agent, is suspended, until the pur- 
chaser himself appear and make oath, — out 
0^^ tenderness to the right of the seller. 

A person receiving money, to appropriafe 
to a particnlar purpose^ may pay his (nvn 
money in lieu of it. — Ir a i)erson give another 
ten dirras, in oxder that he may give them 
to the family or this ])erson for their main- 
tenance, and the agent, inst(‘ad of the specific 
dirms he had received, give ten dirms of his 
own, this is not a gratuitous payment; on 
the contrary, he is entitled to rt tain the 
specific dirms he received in li(;u of those he 
gave; because an agent h)r the delivery of 
maintenance is like aq agent for purchase ; 
and such is the law, as has been already re- 
lated, in treating of an agent for purchase, j 


CHAPTER IV. 

OF THE DISMISSION Of AGENTS. 

A constituent may dismiss his agent at 
pleasure ; except where the right of another 
person is\oncerned.—\T is lawful to fa con- 
stituent to dismiss his agent, because the 
a^ncy being his right, he may consequeplly , 
if he pdease, annul it : excepting, however, 


when the right of another is interwoven with 
it; as where the agent is an agent for litiga- 
tion, appointed at the request of the plain- 
tiff, in which case the constituent (who is the 
defendant) cannot dismiss the said agent, 
because of the connexion of the ^ht of the 
plaintiff, since, if he should dismiss him, the 
right of the plaintiff would be set at nought. 
The agency in this instance, therefore, re- 
sembles agency interwoven with a contract 
of pawmago, by the pawner, at the time of 
settling the contract of pawnage, appointing 
a person his agent for the purpose of selling 
the pledge, and with the price so obtainea 
discharging the debt duo to the pawn- 
holder; in which ease, as the right of the 
pawn-holder is connected with the agency, it 
IS in the power of the constituent to dismiss 
such an agent; and so also in the present 
instance. 

An agency continues in force, until the 
agent receives due notice of his dismission.--^ 
Tf a constituent dismiss liis agent, and the 
agi'iit should not receive any intelligence of 
it, his atSfcncy continues in force until he be 
apprised of his dismission ; and all his acts 
until then aro binding, as his dismission is a 
detriment to him; bec^auso it annuk his 
power of action ; and also, because the rights 
of contracts of ])urehasc and sale appertain 
and result to him ; and a(jcordingly, an agent 
for purchase' does himself pay the price from 
the ('State of the constituent, and an agent 
for sale delivers the subject of the sale to the 
pur(dias('r ; if, therefore, the dismission were 
to /»pcrate instantanec^usly, without his in- 
telligc'iici', and he should, under these cir- 
cumstane('s, either make a payment of the 
])rie(‘, or delivery of the goods, he must, in 
Hucdi case, become responsible, which is an 
injury to him.— It is to be observed that 
agents for marriage, or the like, arc in this 
respc'ct considi'red in the same light. — A 
question has been started whether it is re- 
(juisife that the iiotiiication of the dismission 
of an agent be made by two men, or by one 
upright man : but as the law, on this head, 
has alrc'ady been laid down in treating of 
the duti(;s of the Kaz(‘e (under the head of 
Decrees relative to Inheritance), it is here 
unnec('ssary to repeat it. 

A commission of agency is annulled hy the 
death, confirmed lunacy, or apostacij of the 
constituent . — Jf a constituent die, or become 
an absolute idiot, or having apostatized, be 
united to a hostile country, in all these cases 
the commission of his agent becomes null; 
lu'cause a commission of agency is not a 
thing of an absolute or irrevocable nature, 
since it is in the power of the constituent, 
without the consent of the agent, to dismiss 
hiiq ; and such being the case, it necessarily 
follows that the existence of it must depend 
on the existence of the power which created 
it originally, as it is requisite that the con- 
stituent should, during every moment of its 
existence, continue to possess the same power 
or capacity w^ith respect to its formation, as 
he did at the beginning ;~-and thii power or 
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in oonseqrienoe of the a[. eitiier ease, therefore, the agency is annulled. 
me9|tioned accidents.— The absolute Jidiotism —The reason of this is that the dismission 
Se^ mentioned is conditioned by^Kadoore, of the agent is a dismission by effect and of 
as a small degree of it stands only as a necessity, and therefore does not rest uwm 
temimrary deprivation of^nBe.—The limit his knowledge in the same manner (for* 
of absolute idiotisnu-^ ^according to Aboo instance) as an agent for sale is dismissed 
Yoosaf, is fixed at me mon^, since by that when the thing is sold by the constituent ; 
space of lunacy^ the duty of fasting is in which case the agency necessarily ceases,* 
remitted.— 1 also related, as an opinion of as the subject of it no longer remains. 

Aboo Yocmi, that its limit is no more than A commission of agency is annulled hy the 
one night and one day, since by that space death or lunacy of the agent —I t agent 
of iiiotism the observance of the five stated should die, or become an absolute idiot, the 
;prayer8 is remitted,— whence it is that an agency ceases ; because the continuance of 
jdiot in that degree is considi red as defunct.— agency stands on the same ground as its 
Mohammed has said that the limit ought to commencement; and as, at the commence- 
be extended to a complete year, since in that ment, it is requisite that the agent be capable 
space of lime idiotism occasions the omission of executing the orders of his constituent, it 
of all the religious duties prescrikd to a follows that the continuance of this capacity ^ 
Mussulman ; and that, therefore, from a is a condition of the continuance of the 
principle of caution, it onght to be extended agency ; and this capability ceases in the 
to that period. — M’ith r( spcct to the expres- present instance, in consequence of the death 
sion “or having apostatized, he united to a or idiotism. 

hostile country” (as mentioned in this ease), Or, ly hm amsfary and fight to a hostile 
law'ycTS observe that it is the doctrine of cowdry. — In tlie same manner also, if an 
Haneefa; because, uecording to liiih, all the nj^enl aj ostatize and go to an infidel country, 
acts of a person who simidy apostatizes his acts are not binding ; unless he again 
remain suspended ; if, theretorc, ho after- hocime a Mussulman, and return, in which 
wards repent, and return to the faith, his case the agency reverts to him.— The author 
acts (and consc (lurnlly his commission of of this work observes that this is according 
age: ?y) are o(nlirm(d ; hut if he he either; to Mohammed ; but that, according to Aboo 
put to death on account ol his auostacy, (>r | Yoosaf, the agency does not revert, notwith- 
fiy to the infidels, his acts arc rcnclered \oid, j standing the agent’s returning to the faith 
and his commission of ageiiev is unnnllid.— land to his eountry.—The argument of Mo- 
In the opinion of the two (liseiple.s, on the | hnniUHd is that a commission of agency is a 
other hand, the acts of an ajmstate are valid, i latitude, or endowment with power of action, 
and therefore liis commission of agency isjns it is the renewal of the bar to such 
not annulled, unless in case of his clyiiig, or' power, w’hieh would otherwise oppose itself, 
being put to death, or being exitalriatiu, by ; KowMlie agent’s powder of action, so far as 
a decree of the Kozee. niereiy regaids himself, rests upon the ex- 

But not hy apostacy if the constituent he a ist( n( e in him of certain qualities, namely 
woman. — If the constituent be a woman, and rationalitv, freedom, and maturity of years ; 
apostatize, her constitution of ogi'iiey, IK Vir- and lie has been rendered incapable ^of 
thelcss, remains binding until her death, or exerting that power merely by a super- 
until her removal to an iiitidil country, venient circumstance (namely, his desertion 
because it has betn deteiniiiud that the to a hostile country); when, therefore, the 
apostacy of a woman has no eiiect on her cause of this disability is^removed, if the 
contracts, such ns sale, or the lih(>. I latitude still conttnue in force, he again 

Cases in which on oppointnn )d of <70710?/ I becomes an agent, as before. The reasoning 
a Mohifih, a Mazooii, or a copartner^ are \ of Aboo Yoosaf is that a commission of 
annulled.— If a Jlokatib appoint an agent, agency is an investiture wdth a power of 
and afterwards become incapable of dis- passing;— in other wor is, the agent, m virtue 
charging his ransom,— or, if a juivilegcd of liis commission, is possessed of a power 
slave appoint an agent, and afterwards he of passing his acts,, so that they shall be 
laid under restiictions,— or, if one of two binding upon another, namely, his consti- 
partners appoint an agent, and the partners tuent : in short, in virtue of his appoint- 
bhould afterw ards separate and dissolve their , ment, he is invested wdth the pow'er of 
partnership, in all these cases the agency passing his acts, hut not with the power of 
becomes null, whether the agent may or may performing those acts; as this power he 
not have received intelligence of these possessed in virtue of his natural com- 
Bupervenient ciroumstances (such as the petency.— Kow the power of passing acts, 
incapability of the Mokatib, and so forth), or, in other words, agency, ceases on apostacy 
for ^0 reason already assigned, that *ithe and desertion to a hostile territory, as these 
continuance of agency depends on the con- circumstances are held to be the same as 
tinual existence of the power and capacity the death of a Mussulman ; and it does not 
^ the constituent to create it which power afterw'ards revive on the agent’s again be- 
mBConlinues in consequence of any of the coming a Mussulman, and retumiAg to the 
•hove circumstances. Sow this reason obtains abode of the Mussulmans ; in the same manner 
in either case (that is, whether the agent be as 4 in such a case) the property in ^ Am- 
mformed tf these circumstances, or not) ; in Walid or a Modabbir does not revive ; in 
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otlier words, if a master apostatize and go to 
the abode of the infidels, ms Modabbirs and 
Am-Walids become free, and his property in 
them does not revive in case of his returning 
to his faith and his country. 

Agency is not renewed hy the repentance 
and return of an apostate constituent. — If a 
•constituent become a Mussulman, and return 
to the country of the Mussulmans, after 
having apostatized and gone off to a hostile , 
country, the power of his agent, which had j 
been annulled, does not in that case revive, ! 
according to the Zahir-Rawayet. Mohammed ! 
is of opinion that the agency i\>vives, in j 
the same manner as in the proe(‘diiig case | 
of the apostacy of the agent. — The' reason ! 
for the distinction (according to tlie Zahir- ‘ 
Rawayet) between the case of an apostate 
constituent and an apostate agent is, that 1 
the foundation of agency, whli reH]>ect to a ' 
constituent, is property, which becomes null ; 
in consequence of apostacy ; but the foun- 
dation of it, with respect to an agent, is! 
rationality, freedom, skill, and maturity of; 
years, circumstances which arc nut extin- | 
guished by apostacy. I 

Agency for any particular act is annulled I 
hy the constituent hinisrlf performing that 
act. — If a person appoint another his agent > 
for any particular concern, and afterwards 
execute that concern himself, the agency in 1 
such case becomes null, — This case admits of i 
a variety of inodes ; as where, for instance, ; 
a person appoints an agent to emancipate 
his slave, or to make him a Mokatib, and he 
afterwards himself emancipates, or makes a 
Mokatib of, the slave,— or, where a person l 
appoints an agent for the contracting ofj 
marriage between him and a jiarticular 
woman, and he himself afterwards (^oii- 1 
eludes the contract, — or, where a person 
appoints another his agent for the purchase 
01 a specific article, and he himself aft(‘r- 
wards purchases that article, — or, wlicrc a 
person appoints a person to divorce his wife, 
and he himself afj^Twards divorces her three 
times (or divorces her one time, and her edit 
expires),— or, wIktg a person appoints an 
agent to conclude a Khoola with his wife, 
and he afterwards concludes the Khoola 
with her ; — for in all these cases the agency ^ 
(because of its impracticability in eonse- j 
quence of the anticipation of the constituent 
in the performance of these acts) is null ; 
insomuch that, in the case of marriage, if 
the constituent should afterwards irrevocably 
divorce the woman he had so married, it 
would not then be lawful for the agent to ' 
contract a marriage with her in behalf of i 
the constituent, because the object of the I 
constituent, in the agency, had been already | 
obtained, and the necessity of it, of conse- 
quence, no longer existed, (fl is otherwise, ; 
however, where the agent contracts the ' 
woman, and afterwards divorces her in be - 1 
half of thi constituent; because, in* this 
uxstance. the constituent’s object in the ! 
agency nas not been obtained, and cons§- 1 
quently the necessity for it still exists.) | 


An agency dissolved hy any act of the con* 
stUuent cannot afterwards revive.— I f a per- 
son appoint another his agent for the sale of 
a slave, and afterwards s^ that slave him- 
self, and the purchaser return the slave to 
him, in consequence of a decree of the Kazee. 
founded on the proof of a defect, it is related 
as an opinion of Aboo Yoosaf, that the agent 
is not then entitled to sell the said slave, be- 
cause the constituent, in selling him himself, 
did virtually prohibit the agent from execut- 
ing the deed, and it conseguently becomes 
the same as if ho had dismissed him. — Mo- 
hammed, uu the other hand, alleges that the 
agent may in this case resell him, because 
the agency still exists, since (according to 
him) agency is the licensing of action. — it is 
otherwise pdiere a person appoints an agent 
forexceuting a gift, and afterwards makes 
tlie gift himself, and again retracts it ; for in 
this ease it is not lawful for the agent to 
mako the gift, since the voluntary retraction 
of it by tli(' constituent did clearly indicate 
liis wish that it should not take place : in 
oppositidli to tb(' case of the return of the 
sui»jeet of a sab' founded on a decree of the 
lvaze(‘ to the constituent, because there the 
constituent acts from necessity in the receiv- 
ing of it ; and there exists of course no argu- 
ment to show that be does not wish the sale 
to take place : when, thertdbre, the subject 
of the sal(s in consociuenco of being returned, 
becomes complett'ly his property, the agent 
is entitled to resell it. 


BOOK XXIV. 

• OF DA WEE, on CLAIMS. 

Chap. 1. — Introductory. 

Chap. 1 1.— Of Oaths. 

Chap. 1 1 1. — Of Tahalif ; that is, swear- 
ing both the Plaintiff and the De- 
fendant. 

Chap. I V.— Of Things claimed by two 
Plaintiffs. 

Chap. V.— Of Claim of Parentage. 
CHAPTER I. 

Distinction between plaintiff and defen- 
dant. — The Moodaa, or plaintiff, is a person 
who, if he should voluntarily relinquish his 
claim, cannot be compelled to prosecute it ; 
and the Moodaa-ali-hee, or detendant, is a 
persc^ who, if he should wish to avoid the 
litigation, is compellable to sustain it. — Some 
have defined a plaintiff*, with respect to any 
article of property, to be a person who, from 
his being disseised of the said article, has no* 
right to it but by the establishment of proof ; 
and £f defendant to be a person who has a plea 
of right to that article from his seisin of 
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pOSfleMdcm of it, Mohammed, in the Mah- 
•oot, haa aaid that a defendant is a person 
who denies.— This is correct t but it requires 
a dull and knowledge of jurisprudence to 
distinguish the denier in a suit ; as the reality 
and not the appearance is efficient ; and it 
frequently happens that a person is in ap- 
pearance the plaintiff, whilst in reality he is 
the defendant. Thus a trustee, when he says 
to the owner of the deposit, “ 1 have restored 
to you your deposit,’’ appears to be plaintiff, 
inasmuch as he pleads the return of the 
deposit; yet in reality he is the defendant, 
since he denies tlie obligation of responsi- 
bility ; and hence his assertion, corroborated 
by an oath, must be credited. 

A plaintiff ynuat jmrticnUirh/ state the snh- 
ject of his claim .’— claim is adrriissible 
unless the plaintiff exydain the species and 
quantity of the article which is the object of 
it ; because the end of a elaiin is, upon the 
establishment of the ])r()of, to obtain a decree* 
of the Kazee for rendering the matt(‘r obliga- 
tory upon the defendant ; but no ojdigation 
can tate place with respect to a matter of 
uncertainly. 

Which [if it he moreahle property) mast 
he produced in court. — 1 1 -, tlu re'foro, the 
artudehe still existing, and in tlu* possession 
of the defendant, he is required to produce it 
in the court of the Kazee, iu order that tin; 
jdaintilF may pointedly refer to it in the 
exhibition of his claim. In the saim manner, 
the production of it is nece ssary at the time 
of tlie delivery of testimony, oi of the ad- 
ministration of an oath to the defendanl; 
heenuBG onllie.se occasions the greatest jios- 
sible degree of eeitainty and knowb dge is 
requisite ; and this is best answ ered by a 
pointed reference with respect to moveable 
property, such as may !)(* brought into tlie 
court of the Knzc'c, since a point('d reterence 
most completely ascertains and determines 
anything. ^ 

The defendant must appear^ to nnsu'cr to a 
valid claim . — When the claim of the plaintiff 
is of a valid nature, the appearance of the 
defendant is necessary. This ]>ractice has 
been follow'cd by Kazees in all ages.— It is, 
moreover, incumbent on the defendant to 
give a reply to the plea, when be is present, 
in order that the object of bis presence may 
be answered. 

And must produce the suhjeef of it, — It is 
also necessary to produce the subject of the 
claim, for the reason already stated.-— It is 
likewise incumbent on the defendant, in 
case of his denial, to take an oath, as shall 
be explained in the latter part of this 
chapter. 

Or the value of it must he specified. — If 
the subject of the claim bo not present, a 
bare explanation of the quality of it is not 
sufficient ; for it is indispensable, in this case, 
^that the value be speoined, in order that the 
subject of the claim maybe fully ascertained; 
because the substance of an entity is known 
by an explanation of its value, and not by 
that of ^Its quality, since many individuals 


of that \genu8 may partake of the same 
qualities; and as an actual sight of the 
article is, in this instance, unattainable, an 
explanation of the value is accepted in the 
place of a pointed reference to it. — (The 
lawyer Aboo Leys has said that to an ex- 
planation of the value ought to be added 
that of the gender.) r * 

Or (if the object consist of land) the 
plaintiff must define the boundaries^ and 
must make an explicit demand of it. — If the 
claim relate to land, or other immoveable 
property, it is requisite that the plaintiff 
define the boundaries, and say “that land 
is in the posBession of the defendant, and I 
claim it from him because such property 
cannot be described by a pointed reference, 
as it is utterly impossible to produce^ it in 
the assembly of the Kazee ; a definition or 
the boundaries tlierefore suffices, as immove- 
able property may be ascertained by such a 
definition.— It is necessary to define the four 
boundaries, and to specify the proprietors of 
each, adding a description of their family, 
in whieli is required to go at least as far 
back as the grandfather, — since (in the 

0] )inion of llaneefn) a knowledge of the 
grandfather is essential to the complete de- 
scription of a family: and this is approved. 

^ If, however, the proprietor of the boundary 
j be a person of notoriety, the simple mention 
I of him is sulliciont.— If, also, only three of 
I the boundaries be defined, it is sufficient, 

' according to our doctors (contrary to the 
I opinion of Zifier) because a definition is 
' in this case made of a majority of them ; and 
the majority is iquiyalent, in effect, to the 
whole. — It IS otherwise where all the four 
boundaries are nu ntioned, and there happens 
to b(* a mistake with respect to one of the 
four, for in this ease the claim is falsified : in 
oj)position to tlie case where a definition of 
one of tlum is omitted, as that does not 
induce a falsification of the claim.— (It is to 

1) e observed that, in the same manner as a 
definition of the boundari«s is requisite in a 
claim regarding immoveable property, so is 
it also requisite in giving evidence.) — With 
respect to what was before advanced, that 
the plflintifi' must say “ that land is in the 
posse.ssion of tlie defendant, &c.” this is 
indispensably requisite ; because the defen- 
dant is not liable to the suit, unless he be 
])ossessed of the land. As, however, the 
assertion of the plaintiff and the verification 
of the defendant is not alone sufficient to 
prove this, it is requisite that the plaintiff 
prove the possession of the defendant by the 
evidence of witnesses, or that the Kazee he 
himself acquainted wdth the circumstance. 

I This is approved : because in the assertion 
of the plaintiff ^d the verification of the 
defendant there is room for suspicion, since 
it is still possible tliat the land may be in 
the nossession of another, and that they may 
have'agreed in its being in the possession of 
the defendant, to induce the Kazee to pass 
a* decree. — It is otherwise with respect to 
moveable property, because the seisin of the 



CLAIMa 


401 


Book XXIV.-Chap. II.] 


possessor being, in that case, determinable 
by sight, there is no necessity for proof by 
means of 'witnesses.— With respect to the 
plaintifi'’s saymg, “I claim it from the de- 
fendant,’' this is also indispensably requisite; 
because to demand it is his right, and the 
Cemand must therefore be made ; and also, 

, because it is possible that the land may be 
in tK<^ possession of the defendant in virtue 
of pa'K'uage, — or detention after a sale ot it, 
to ans-vvv the price, — and this apprehension 
is removeQ by the claim of it.— Lawyers ha\c 
observed that because of the above possibility, 
it is requisite, in a ease of moveabb' propel ty, 
that the plaintifl' declare that the thing is 
unjustly in the ])ossession ot the dt fendant. 

A claim for di ht requires only t/te e/aim. 
— If the claim iilate to debt, it is suflieKiit 
for the plaintiff to say, “ 1 claim it.” Lor i 
as the person on 'whom the obligation rests 
is himself present, tlure KUianis only tlie j 
claim of it ; and this it is incumbent on tin* j 
plaintiff’ to make, because it is his light, and | 
also, because, until he himse lf claim it, the 
Kazee can take no notice of it. I 

And a descripfion of the sjuries and j 
amount. — It is, no'v\’e\er, nec( ssary that h(‘ i 
explain'W'hether it consist ofdirmsor dec nars, j 
and whether it he gold or sihcr, as such j 
explanation defines the d( ht. 

y^rocess to he ohserved hy the Kazee . — 
What has now hec ii mentiom'd is an eA]»la- 
nation of the Aalidity ot claims. It is to he 
observed that wheie tin* elajm of a ])laintiff’ 
is valid, the Kazee must interrogate the 
defendant, and ask him ” whether the plea 
be true or not If lu' acknowledge the 


The demand of the plaintiff, however, ia 
reouisite to the exaction of the oath, as it 
is nis right. 


CHAPTER II. 

OF OATHS. 

An oath must not be required of the de- 
fendant tchen the plaintiff's witnesses {al- 
though not immediately present) are within 
eall.-~\v a plaintiff* declare that “his wit- 
nesses ail' present in the city, but not in the 
eouit of the Kazee,” and should ne'Ferthelesa 
demand an oath from the defendant, in that 
ease (according to Ilaneefn) the defendant 
iiiust not be rt (juired to take the oath. Aboo 
j ’^'oosaf allege s that an oath must, in this 
j case, he exacted from tlie di'fendant ; because 
I it is establishi d, by the tradition before cited, 

I than an oath is the right of the plaintiff*; 
land it must consequently be granted to him 
in case of his dt iuamling it. The reasoning 
I of llam efa is tluit the establishment of a 
! light ill the plaintiff* to exact an oath from 
I the defendant is iounded on the supposition 
j of his inability to produce evidence, as is 
I ex])r(‘ssly deelaia d in the above-mentioned 
tradition. — llinee until bis inability to pro- 
dueee^idelu•t‘l)(' made apparent, hisnght does 
not take ])laee, any more than if the witnesses 
w('re present in the court of the Kazee. 
1be o]»inion of Mohammed (as reported by 
iKhasai) coincides with that of Aboo Yoo- 
jsaf: aeeoiding, b()W(‘\er, to a report of 
Ta}iav(‘(', it eoiiieidi's with llint of Haneefa. 


truth of it, then tlu* Kazee must ])ass a 
decree, founded upon bis acknowledgment, 
because acknowledgment does in itself ])io- 
duce the effect: the Kjizee must, thereloie, 
Older the deiendant to gi\(' uj) lb(‘ possession 
0 # the article eonceiniiig wliicb be lias made 
the acknowledgment, and to deliAer it to tlie 
laintiff*. — If, on tin* other hand, the defen- 
ant deny the truth of tlie allegatiim, the 
Kazee must icq^iire the plaintiff* to produce 
evidence, because the pr()])het, in a ease 
where a defendant objeeted to the allegation, 
said first to the plaintiff’, ‘‘have you evi- 
dence?” and on his answering in tin* nega- 
tive, he then said, ” it belongs to you to 
demand an oath from the defendant.” Kow' 
it appears from this tradition, that the right 
of aemanding an oath from the defendant 
rests upon the defect of evidence on the part 
of the plaintiff’; and hence it is requisite' 
first to demand the evidence of the nlairitiff’, ; 
and on his making known his inability to 

S roduce it, to demand an oath from the i 
efendant.— If, therefore, the plaintiff pro- 
duce e'vidence in attestation of his claim, 
the Kazee must pass a decree in his favour, 
as in that case there cannot be any suspicion 
of falsity. If, on the other hand, he be 
unable to»produce evidence, and dem^d the 
defendant to he put to his oath, in that case 
the Kazee (because of the tradition above 
quoted) must administer an oath to htm. 


An oath eannoi he ejraeted from the plain- 
tiff.— A'S oath cannot be exacted from the 
]>iuintiff’, l)(‘eaiise of the saying recorded in 
tlie traditions of the propliet, “evidence is 
incumbent on tlu' part of the Affellant. 
and an oath on that of the Resfondent;' 

I from which it is ( vident that an oath is not 
! in any shape incumbent on the plaintiff* ; 
j otherwise the necessity of it would not have 
I been restricted to the respondent or defen- 
dant.— (Shafei, however, dissents from thii 
doctrine). 

The evidence adduced on the part of the 
plaintiff must he preferred to that adduced 
on the port of the defendant. — If both the 
actual ))ossessor [of the property] and the 
I plaintiff should adduce evidence in support 
I of their absolute right of property, in this 
[ case the evidence of the person in possession 
must he rejected and that of the plaintiff 
admitted. 8hafci maintains that the evidence 
of the possessor must be admitted, and a de- 
cree passed in his favour ; because the e'vi- 
dence is corroborated by the possession, and 
is consequently strong and apparent; it ought 
thefefore to be preferred, in the same manner 
as evidence in favour of the possessor is pre- 
ferred in cases of birth, marriage, or a claim 
to a slave that has been emancipated, c_ 
has become an Am-Walid, or been consti- 
1 tutqd a Modabbir : in other words, if two 
I persons should severally assert that a par- 
. *26 
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tdoakr Lone» in tibe poftsessiou of one of them, 
WftSilie of a horse belonging to him, 

and if each shomd bring evidence in support 
of his assertion, in that case the evidence of 
the possessor would be preferred ; and so also 
in the case of a contested wife who is in the 
possession of one of the two claimants, -y-or in 
the case of a freedman, an Ara-Walid, or 
Hodabbir, who is in the possession of one of 
the two persons who ckims the right of prq- 
pertv. In reply to this reasoning of Shafei, 
our uootors argue that it is not the evidence 
adduced by the possessor wdiich proves the 
absolute right of property, because the pos- 
session of itself indicates the absolute right, 
and consequently anticipates the nroof, which 
would else have resulted from the evidence. 

It is otherwise with respect to the evidence 
adduced by the person not in possession, 
because by that absolute right of property is 
proved ;* and as the evidence on the part of 
the person not in possession occasions proof, 
it is therefbre admitted, since as the purpo^^e 
of evidence is to establish proof, the evidence 
which occasions proof must b(‘ preferred. It 
is to be observed that possession indicates a 
right of property absolutely, but not rela- 
tively, as in the cases adduced by 8hafei; and 
hence the analogy concidved by him lietwt'cm 
these cases and tlie case in question is not just. 

The defendant refusing to swear, the Kazee 
must forthwith pass a decree against him . — 
If the defendant refuse to take an oath in a 
case where it is incumbent uiioii him, the 
Kazee must then pass a decree against him 
because of his refusal, and must render obli- 
gatory upon him the objeet of the elaim on 
behalf ofuio plaint iff. Shafei maintains that 
the Kazee must not pass a dc'crei* immediately 
on the refusal of the defendant, but must first 
administer an oath to the iilainliff, and tlum 
pass a decree against the defendant; because 
the refusal to take an oath admits of tlir(>(‘ 
different constructions :—l. It may proceed 
from a desire to avoid a false oatli:~ 11. | 
It may proceed from an unwillingness to 
take an oath, althoup-b, in testimony of the 
truth, from nn ojiinion of its lieing deroga 
tory to the deponent’s eharaeti'r ; and, III. 
It may proceed from a doubt and uncertainty 
whether the matter be true or false ; — and as 
the refusal ^ take an oath is a mntttT of 
uncertainty, it cannot amount to proof (since 
anything of an nnoertain nature is ineapabh* 
of constituting proof) ; and as the oath of 
the plaintiff manifests the right, recourse 
must therefore bo had to that. The argu- 
ments of our doctors, on the other hand, are 
that the refusal of the plaintiff to take an 
oath, indicates either a concession of the 
thing claimed, or an acknowledgment of the 
validity of the claim ; since, if the case were 
otherwise, he could have no motive to refuse 
an oath when the maintenance of his right 
depended upon it. Besides, there are no 

q ^ As it is not anticipated by any other 

oiroumstanoe, and consequently must be 

admitted. 


grounds on which an oath can be tendered to 
a plaintiff, since the tradition before men- 
tioned expressly evinces that an oath is re- 
stricted to the defendant. 

The Kazee must give three separate noti- 
fications to tfte defendant. — It is incumbent 
on the Kazee to give three notifications to the 
defendant, by three times repeating to him, « 
** I tender you an oath ; which if^ou take, 
it is well; if not, I will pass a decree in 
favour of the claimant." — This threefold 
repetition is required because of the want of 
certainty in cases of refusal to take an oath, 
since there subsists a disagreement with 
regard to the validity of passing a sentence 
upon it.— The necessity of the repetition has 
been recited by Kliasaf, as from a principle 
of caution, and to cut off the defendant 
from any further pretence).— It is, indeed,, 
an established Umet, that if a decree be 
passed on one notification only, it is valid ; 
and this is approved doctrine. — It is most 
laudable, however, to give three notifications. 

Kefnsal to steear is of two kinds, real and 
rirfua/.—A ItEFUSAL to take an oath is of 
two kinds: I. rtal (where the defendant 
expressly says, “1 will not take an oath") ; 
and, 11. virtual (where he remains silent). 
— Tlic (‘fteet in this latter case is the same as 
in the former, provided it be known that the 
person nd using is neither deaf nor dumb. 
This is a)qm)ved doctrine. 

An oath cannot he exacted from the defen- 
dant in c/aims respecting marriage, divorce, 
^ida, bondage, JVilla, punishment, or Loan, 
-”1f a mail elaim marriage with a woman, 
or u woman w ith a man, and the defendant 
in eitln'r cas(‘ d(;ny the elaim, then (accord- 
ing to llanoc fa) it is not necessary to exact 
an oatli. — The law' is the same (according to 
Haneefu) w'ith respect to a claim of reversal 
[after divoree], or of rescindment in a case of 
Aila,— or a claim of servitude, or a clakn 
of offspring, or claims, of lineage, AVilla, 
I)uiiishmeiit, and Laan. Thus if, in a case 
of divorce, the w'if«s after the expiration of 
her edit, w'ere to advance a*5*plea of reversal 
against lu'r husband, or the husband to 
advance a plea of reversal against his wife, 
and the deleudant should, in either case, 
deny the claim,— or if, in a case of Aila, 
either of the parties were to plead a rescind- 
nieut from the vow, and the other to deny 
it,— or, if a person w'cre to claim the right 
of slavery to another whose condition is un- 
known, or he whose condition is unknown 
claim his being the slave of that other, and 
the defendant in either case deny the claim, 
— or, if a female slave were to plead her 
being an Am-\Valid to a particular man, 
and that a certain person is their offspring, 
and the man himself deny it,*— or, if a 

* This case does not, like all the rest, hold 
true when the terms of it are reversed; for 
in case the claim should have been- made on 
the part of the tnan, it is considered as 
an acknowledgment, and the denial of the 
woinan is then of no effect. 
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person were to plead that another of nn- 
known birth is his son, or that other plead 
that this person is his father, and the de- 
fendant in either case deny the claim, — or, if 
a person were to nlead tliat another of 
known condition had been emancipated by 
him,^^d that he therefore possesses theripht 
of Willa^ver him, or that other plead that 
he had been emancipated by him, and the 
defendant, in either case, deny tlie claim, — 
or, if a person were to plead that another 
had committed whoredom, and that other, 
deny it, — or, lastly, if a wife should plead ! 
that her husband had slandere 1 her,— in all , 
these cases it is not necessary (aeeordinjr to 
Haneefa^ to exact an oath from the defen- 
dant.“lhe two disciples maintain that it is 
requisite to exact an oath from the defendant , 
in all these cases, exet'pt in in tlu' eases of ; 
punishment or of the Laan ; for they argue ; 
that a refusal to take an oath amounts to an : 
acknowdedgment, as such refusal is an argii- ; 
ment that the party is false in his denial : a 
refusal to take an ('uth is, therefore, an ac- 
knowledgment either in reality or in effect ; 
and acknowh dgments are admitted in all 
the above cases. Tliis spiM'i^'s of aeknow- 
led^mcut, however, is of a doubtful nature, 
as it is not a p(*rl‘oetly valid aekuowledg- 
ment ; and punislinu nt is remitted in con- 
sequence of anj' doubt ; and as Laan is also 
punishment in effect, the> hold tliat, in that 
instance also, an oath cannot he imposed. — 
The reasoning of llaneefa is tliat a refusal 
to take an oath amounts to a concession of 
the object to the plaintifl’; after such re- 
fusal, therefore, it remains iinnc'cessary to 
exact an oath, because of the attainment of 
the ohicct independent of it,- (it is most 
laudable to consider the refusal to swear 
in the light of a grant or concession, as it 
avoids the consequence of the defendant 
fiflsifying in his denial).— Is' ow^ as a refusal 
to take an oath is shown to bo a concession 
of the thing iu dispute, it follows that such 
refusal can havg no eflect in the above (‘uses, 
since they are not of such a nature as admit 
of concession : an oath, therefore, is not 
exacted from the defendant in such cases ; 
because the advantage proposed, in exacting 
an oath, is to enable the Kazee to iiass a 
decree in consequence of the n fusal ; and 
this advantage cannot he obtained in such 
cases. 

Objection. — If a refusal to take an oath 
be equivalent to a concession, the refusal of 
a Mokatib, or of a privih gtd slave, ought 
not to be admitted, since neither of these is 
oompetemt to make a concession . 

Reply. — A refusal to take an oath is con- 
sidered as a concession, in order to remedy 
the evil of contention : the refusal of Moka- 
tibs and privileged slaves is therefore ad- 
mitted. . 

OBJECTiON.—If a refusal to take an oath 
be a concession, it ought not to be admitted 
in claims of dept, since the subject of a gilt 
must necessarily be substance, where^ a 
debt relates merely to quality. 


Ekplt.— The validity of a oonoeenon of 
this nature, in oases of debt, is admitted 
in conformity with the conception of the 
plaintiff ; for he oonoeives the thing he re«> 
oeivesto be that actual thin^ to wni(^ he 
is entitled. Besides, concession, in this in- 
stance, merely means a cessation of obstruct 
tiou ; that is to say, the defendant does not 
obstruct the plaintifl' from taking his prOf 
perty, and ho accordingly takes it, as property 
IS a matter of but lightconcern.— It is others 
wise with respect to the particulars before 
ineiitioued, as these are not matters of light 
con(‘ern, and hence it is not lawful for the 
defeiidaiit to make a gift of them. 

A thivf refuaimj to swear y becomes liahh 
for ibe proper ft/ stolen. — An oath must be 
e\uet(‘d from a thief; and if be should 
refuse to take it, lu' becomes liable for the 
property, hut does imt subject himself to ^6 
])eualty of amputation ; boi’ause his act in- 
volves two eonst qiRiices, namely, responsi- 
bility for the property, and the loss of his 
hand ; and as Ids relusal establishes the first 
eoiisequf n(‘(', but not tho second, it is there- 
fore the san\i‘ us it the fact had been proved 
by OIK' man and two wK)men, in whion case 
a responsibility for tlio properly takes place, 
but not a loss of the baud. 

A claim founded on divorce before con~ 
summation entitles a wi fe to her half dower y 
where the husband deelines swearing. — If a 
wile advance a (‘laim against her husband, 
by asserting that he had divorced her pre- 
vious to consummation, an oalh must be 
tendered to the husband, and if he refuse to 
tak(i it, ho h('c()m(‘s responsible for her half 
dower, according to all our doctors, because 
(according to thoin), oaths are admitted in 
I cases re lative to (livorc(', and particularly 
' when* the objc'ct is propi rty. — In the same 
manner also, oaths are admitted in cases of 
marriage, where tlu* wile claims her dower, 
as this is a claim relative to property, which 
is ('sliiblished by a refusal to take an oath, 
though the marriage be not thereby proved. 
— In the same manner also, oaths are ad- 
ininislered in claims of parentage, where the 
claim relates to some right, sucli as inherit- 
ance or maintenance (as where a disabled 
person claims that he is the brother of 
another, and that his mainU'nance is incum- 
bent upon that other, who denies the same). 
— In cases also of invalid recessions from 
gifts (as where, a person wishing to retract 
his gii't, the grantee asserts that he is bis 
brother, and that, on account of such rela- 
tion, ho has no right to retract, — and the 
grantor denies the same),~an oath is ten- 
dered to the defendant, as the objeots of 
them are the rights alluded to. 

Fleas of comanauiniiy admit of an oath 
hei%g tenae-ed to the defendant.— kv oath if 
not tendered, according to the two disciples, 
in simple cases of consanguinity, nnless 
where the relation is of such a nature as to 
be established by the acknowledgment of the 
defendant : as where a person, for instance, 
asserts that another person is his father, or 
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bie ion,— or a woman asserts that a certain 
is her father, —or a man or woman 
ela^ a right of Willa, or a man or woman 
olaims marriage,— in which cases, if the 
defendant acknowledge the relationship, the 
Willa. or the marriage, they pe established 
aeooraingly ; and if the defendant refuse 
to make oath, this (according to the two 
disciples) is equivalent to acknowledgment. 
It is otherwise where a woman alleges that 
a certain person is her son, because in that 
case the relationship depeiuls on another, 
and therefore, as the acknowledgment of the 
defendant can have no effect, so neither will 
his refusal to take an oath. 

Case of a claim of retaliation. — If a 
person claim a right of retaliation upon 
another, and the defendant deny it, in this 
case (in the opinion of all our doctors) an 
oath must he administered to him.— If he 
refuse to take it, and the retaliation relate 
to the members of the body, ho must in that 
case suffer retaliation ; hut if it rela1(‘ to 
murder, he must bo imprisoned until he 
either confess or take an oath of ^-xciilpa- 
tion. — This is according to Haneeia.— i'he 
two disciples are of opinion that in either 
case a fine must he imposed ; because, al- 
though (according to their doctrine) a ri'fusal 
to fake an oath is an acknowledgment, yet 
it i - attended with a degree of doubt (as 
has been already ex]iluiiK d) ; and conse> 
quently cannot establish n taliation ; — a fine* 
of property is therefore due ; esjieeially 
where the bar to the retaliation arises from 
a circumstanee on tlu' part of the person 
who is liable to the retaliation ; as mIu h the 
avenger of blood claims for wilful murder, 
and the defendant acknowledges erroneous i 
murder. The argument of llaneefa is that | 
the members of the body of a man are eon- 
fiidered in the same light with jmqn rty, and 
hence a concession with nsjiect to them 
is admitted in the same manner as it 
admitted in the case of projierty; foF if a 
erson should say to another, “cutolf my 
and,*' and that other aceordingly eut it off’, , 
he would not be subject to any eompeu- 1 
sation, which clearly proves that the con- 
cession thereof is law-ful, although it be not ! 
allowed to the man, in this instance, to cut ] 
off the hand,* as it is attended with no 
advantage to him. — In short, concessions 
are allowed with respect to parts of the 
body, but not with respect to the body 
itself ; and as a refusal to swear, in cases of 
retaliation with respect to the parts of the 
body, is a concession of an advantageous 
nature (as being the means of terminating 
a contention), it follows that the cutting on' 
hand is advantageous iu this instance, 
in the same manner as it is advantageous to 
amputate a limb in a case of mortification, 
or to draw a tooth in case of excessive pain. 

Where the plaintiff's witnesses d/r tcithin 
• 

• In other words, “ to accept of the\ift 
or oonoea|ion.'’ 


caUt the defendant must gix>e hail for his 
appearance for three days.— 1 b a plaintiff 
assert that “ his witnesses are in the city/’ 
the defendant must, in that case, be re- 
quired to give bail, to answer for his appear- 
ance within the term of three days, lest he 
abscond, and thus the right of the plaintiff 
be destroyed : — and it is lawful tl^is to take • 
hail for his appearance (according to our 
doctors), as has been* already explained.* — 
The taking of bail from the defendant, in 
this instance, immediately on the prefer- 
ment of the allegation Dy the plaintiff, 
proceeds upon a favourable construction of 
the law, because of its being advantageous to 
the plaintifl’, and not materially detrimental 
to the defendant : and the reason for taking 
it is that it is incumbent upon the defendant 
to make his appearance in court upon the* 
instant of the ckim (whence it is that a 
person is immediately despatched to sum- 
mon hini) ; and as this might prevent him 
from going on with any business in which 
he may he then employed, it is therefore 
lawful to take hail for his appearance. — 
The term of three days, as above mentioned, 
is reeorded from Hancefa ; and that term 
is approved. — In taking hail (according to 
the Zahir Kaw^ayet) there is no difference 
between an unknowai person and one of 
established note ; nor between the claim of 
a large and of a small sum. 

Hilt if the irifmsses he yiot within call^ 
j had cannot he required from the defendant. 

— 1 hi: drclaration of the ]>lamtiff, however, 
that “his witnesses are in the city,” is 
1 indispensable tow^ards the taking of hail 
[ for appearance ; ami hence, if the plaintiff 
should say, “ I lia\e no witnesses,’’ — or, 

” my w’itiiesses arc absent from the city,” 
hail is not in that ease to be required from 
the defendant, as it is of no use.f If, 
therefore, the delViidant, in this instance, 
ui>ou being applied to, give bail for his 
appearanee, it is well : but if he refuse, the 
hazee must then direct ^e plaintiff to 
attend and watch over him, in order that 
his owm right may not be destroyed : ex- 
cepting, howx'ver, w’here the defenciant may 
luippeu to be a traveller, or about to travel, 
tor th(‘n the plaintiff is to watch over him 
only w hilst in the court of the Kazee ; and 
he should ^ke bail for his appearance 
under these circumstances, it must be ex- 
tended only to the breaking up of the court 
of the Kazee ; because if either the bail or 
the w'atching over him were extended to a 
longer period, it would occasion a detriment 
to the defendant, in as much as he would 
be prevented, during that space, from pur- 
suing his journey ; but where it is limited 
to the — V* wu-ii/, no 
IS not subjected to any apparent incon- 


• See Bail, Yol. U. Book XYIII." 

+ Because the plaintiff, being destitute 
of jyituesses, cannot possibly establish his 
claim. 
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venienoe. — The particulars of watching or 
attendance will be explained in treating of 
inhibition. 

Sect to n» 

Of the Manner of Swearing^ and requiring 
an Oath. 

The omth must be taken in the name of 
OoD. — An oath is not worthy of crodit 
unless it be taken in the nuiue of God, 
because the prophet has said “ whoever 
takes an oath, let him take it in the name 
of God ; otherwise let him omit the oath 
entirely : ’’ — and also, because he has de- 
clared “ whoever lakes an oath otherwise | 
than in the name of God is most eertuiiily ' 
an Associator.” • ' | 

And the Kazee must dictate the terms of 
it. — It is incumbent upon tlie Kjizei* to I 
desire the swearer to corroborate' his oath by | 
reciting the attributes of God.— T hus lu' ' 
must direct him, for instamas to say “ I ' 
swear by the (ion than whom there is no | 
other ri^^hteous God, wlio is ac<juaiiited 
with what is hidden and a])})arenl, that ! 
neither by me, nor on my be half, is the | 
amount due to Ormir winch 1 h‘ claims, nor: 
any part of it.” -I'I h' Kazci* is at liberty' 
either to add or diminish from this oath as | 
he pleases: but he must not so tar (‘xtend 
his caution as to repeat tb(‘ oath, because it 
is not necessary to swear more' than once. — 
If a person should swear ‘‘by (Joi), by the 
merciful, by the most nu'rciful,”- it is con- 
sidered as three oaths: but if the two last 
particles of swearing be omitti'd it is then 
only one. — It is to be obser\cd that the 
Kazee has the oiition cither of adding the 
corroboration to the oath, or of omitting it, 
and simply desiring the defendant to swa'ar 
“ by God.’’— S ome have said that it is im- 
proper to prescribe the corroboration to such 
as are known to be \irtuous, but that to all 
others it is necessary.- Others, again, hav(' 
said that the C(;rroboratioii is nc'cessary in 
claims to a grea^ amount, but not w here the 
amount is small. 

iSu'cariny tnj divorce or emancipation must 
not he admitted. — A DKrn.NDANT must not 
swear by di\orce or emanei])ation (as if he 
should say, “ if the claim preferred ag-ain.st 
me be just, my wife is divorced," or “ rny j 
slave is emancijiati d because of the tradi- 
tion before i., i.,.,... 

said that, in our times, it the plaintiff should 
importunately require it, the Kazee may 
then admini>ter to tin* defendant an oath by 
divorce or emancipation ; sinc<* in tliis age 
there are many men who scruple not to 
swear by the name of God, but wdio are, 
nevertheless, averse from an oath by eman- 
cipation or divorce. 

Jews must swear by the Pentateuch^ and 
Christians by the Gospel. — TiiE Kazee must 
administer an oath to a Jew, by directing 
him to lay, “ I swear by the GoB that 

♦ Arah^Moosharik, meaning a Pagan, •or 
a Polytheist. 


revealed the Pentateuch to Moses ; and 
to a Christian, by directing him to say, ** I 
swear by the God that sent down the gospel 
of Jksus;" — because the prophet, upon a 
certain occasion, administered an oath to a 
Jew, by saying to him, I desire you to 
sw^ear by the God that hath sent down the 
Pentateuch to Mosks, that such is the law 
with regard to whoredom in your hook ; ’* 
and also, becuiiso the Jews believe in the 
di\ine mission of Moses, and the Christians 
in the divine mission of Jesus Chuist, — In 
the administration of oaths to them, there- 
fore, it is necessary to corroborate them, by 
a riiu-at iuii uf the books which have been 
n'c('i\cd through their n*spective prophets. 

Pagans must swear /->// Goi).~ T HE Kazee 
must adiuinisUr an oatli to a Majoosee by 
directing him to say ‘‘ 1 svycar by the GoD 
that created fire. ” — This is recorded, by 
Mohamiucil, in tlu* ^lahsoot ; but it is related 
of IlaiK'efa, in tin* Kawadir, that ho never 
administi'ied an oath othciwvisc than in the 
iianu' oJ‘ God. — Khasaf, moreover, reports 
that flancefa never gave* an oath to any 
('xcepting Chiistians and Jews, otherwise 
than in the name of God, because in con- 
founding iiiH' with the name of God, a 
rcvercnci' is shown to it to which it is not 
('iitith'd : contrary to the Old or New 
d\‘stamcnt, as these arc the books of God, 
and tlu'jcfore entitled to reverence. This 
locfriiie has bet'ii adopted by several of our 
modern doctors. 

An oath tonnot be administered to an 
idolater otherwise tlian in the name of God, 
because all infidels believe in God, as is 
evident from this sentence of the Koran, “ If 
VE ASK OF THI'M (the iiifidels) WilO HATH 
('KFVTF.D VO(f, VKJtlLY THEY WILL ANSWER, 

GOD ALMIGIllA 

( )aths mast not he admin istered in an infidel 
place of worship.— oath must not be admi- 
iiister 4 d to infidels in their plaee of worship, 
becausi' the Kazee is prohibited from entering 
such a ])laee. 

The oaths of Mussulmans need not be cor- 
roJtorated by swearing them at a particular 
time, or in a particular place.— I t is not 
necessary, in administeriiiff an oath to 
Mussulmans, to corroborate it by means of 
the time or place (sucli as by the administra- 
tion of it on a I'riday, or in the mosque), 
because the object of an oath is a reverence 
to him III whose name it is taken, and this 
dep( nds not on any particular time or place. 
— liesidcs, if the coiroborution of oatns to 
MussulmaiiH, by a restriction to time and 
place, were neces.sary, it would subject the 
Kaz<'<‘ to an iuconvauiicnec, in the necessity 
he would he under of attending at the par- 
ticuhir lime and place ; and the law admits 
not of iiK-oiivcnicnce, more especially where 
the fulfilment of right, or the execution of 
justice, docs not depend upon it. 

Cases in tvhich the oath of the defendant 
niusl relate to the cause ; and cases %n which 
it must relate to the object,— Iv a person 
that he has bought a slftve from 
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«Qot}ier for a tbousand dirms, and the seller 
denjr the fact ; in this case the seller must be 
xeotiired to swear, in the following manner, 
** I swear by God that there does not abso- 
lutely at present exist any contract of sale 
between me and the plaintiff; and not in 
this manner, “ I swear by God that I have 
not sold, &c/' — because it often happens 
that a sale is made, and afterwards an Akala, 
or dissolution of the contract, takes place. — 
•In cases of usurpation it is necessary that 
tile defendant swear, in the presence of the 
plaintiff, in this manner, ‘ ‘ there is no part 
of that which you allege that I have usurped 
from you, due by me,’ and not “ I have not 
usurped, &c.” — because an usurpation is 
often done away by the proprietor selling or 
making a mft of the thing to the usurper. — 
In cases 01 marriage it is requisite that the 
defendant swear to this effect, “ no marriage 


Shafei,— or, if a proprietor of a house, or of 
land, should prefer a claim of pre-emption 
against the purchaser of a contiguous pro- 
perty on a plea of Shaffa, and the purchaser, 
being of the sect of Shafei, should not 
admit his claim, — in these cases (accord- 
ing to all our doctors) the oath ought to 
relate to the cause ; — for, althou^ the de- 
fendant could not deny, upon oath, the cause 
or circumstances of the case, still he might, 
upon oath, deny the obiect ; — in other words, 
he might deny the validity of the claim as 
founded upon these circumstances : if, there- 
fore, the oath were to relate to the object, it 
would evidently be injurious to the plaintiff. 
— If, on the other hand, the cause be of such 
a nature as cannot be removed or done away 
by smne other cause, in that case the defen- 
dant’s oath (according to all our doctors) 
must relate to the cause. — Thus, if a Mussul- 


does at this time subsist between me and the man slave should plead his having been 
plaintiff;” — because a marriage is sometimes emancipated, and his master deny this, in 
dissolved by Khoola. — In cases of divorce the that case (as the law does not admit of a 
husband must swear “ this woman js not at Mussulman becoming a slave after having 
present finally separattul from me, by the been once free) the oath tendered to the 
aivoroe which she pleads ; ” — and not, in an master must relate to the cause; — in other 
absolute manmsr, tnat “ he has not divorced words, he must be required positively to 
her ; ” — because a new marriage sometimes swear “ wh(;ther lie has ever emancipated 
takes place after a Talak Bayecn, or com- this slave, or not?” — It is otherwise, how- 
tc__ divorce. — Thus, in all th(‘so cases, ever, with respect to a female Mussulman 

. must swear the dehaidunt with slave, or an intidel male slave ; because both 

respect to the object of the ])lea, and not 1 of these may be again subjected to slavery 
with respect to the cause of it; since, j after having been rendered free ; — the female 
if he wore to administer the oath with | slave, by being first emancipated, and then 
respect to the cause, it inigbWbe injurioii> j a])()statizing and being united to a hostile 
to the defendant. — What is lu re advanced , country ;— -and the male slave, by being first 
is conformable to the ojiinion of Hanoi fa I einaneipated, and then breaking his contract 
and Mohammed.— Aboo \ oosaf is of opinion I of fealty, and being united to a hostile 
that, in all these cases, the Kazee must i country. 

swear the defendant with respect to th /// case of inheritance, the oath of the 
cause (except where the defendant pur- defendant mad relate to his knowledge, — If 
tioularly requests th(' contrary); because a person aeiiuire a riglit to a slave by inhe- 
sales, for instance, are sometimes mad , , ritanee, .and another prefer a claim of right 
and afterwards dissolved ; divorei's ,sonie- j to tli(‘ .said slave, in that case the oath of the 
times executed, and afterwards succeeded i defendant must relate to his knowledge; — 
by a marriage de novo ; and usurpations j that is, he must be requiivd to swear that 
Bometiines done away by gift or sale ; — in he does not know the slave in question to be 
all these^ cases, therefore, the oath must the property of the plaintiff ; — because not 
be administered wuth resjiect^to the object, being acquainted with the acts of the person 
— ^Sorae have said that the Kazee ought to from wlioin the inheritance descends, he 
be guided by the denial of the defendant : — cannot absolutely swe.ir that the slave is not 
in other words, if the defendant deny the the property of the jil.iintiff ; — whereas, if 
cause, let the oath relate to the cause, — or, if he had acquired the slave by a gift or pur- 
he deny the etteet, let the oath relate to the chase, he could swear positively as to his 
object. — It is to be observed that (according right of property, since purchase and gift 
to Haneefa and Mohammed) the oath must are both causes of a right of property, 
in every instance relate to the object, where When a defendant enters into a compo- 
tile cause is of such a n.itiire as renders it sition with the plaintiff, an oath cannot 
liable to be done away by some other cause ; afterwards he exacted from him. —If a per- 
exoepting only where, in resting the oath son prefer a claim against another, and the 
upon the object, the tenderness due to the defendant deny it, but should afterwards 
plaintiff is likely to be destroyed; foi, in give the plaintifi' ten dirms, either as an 
this ca8e» the oath (according to all our expiation fur his oath, or as a composition 
doctors) must be rested upon the cause, for it, such expiation or composition is valid ; 
,Thus, if a wife, having been completely because it has been so related by Qmar ; and 
divorced, should prefer a claim of main- the plaintiff cannot afterwards demand an 
tenanoe against her husband, and the bus- oath from the defendant, as having hiipjalf 
band should not think himself bound to dd^stroyed this right, 
ownply, •because of his being of the sect of 
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CHAPTER III. 

tahauf; oe the swearing of both the 

PLAINTIFF AND THE DEFENDANT. 

A seller and purchaser are mutually to 
swear where they both disagree, and are 
•destitute ^ evidence, — If a seller and pur- 
chaser should disiiffreo, the purehaser assert- 
ing that the price et the goods was an hundred 
dirras, and the seller, that it was more, — or, 
if the seller should acknowledge the article 
sold to be so much, and the ])urehaser assert 
that it was more,— in this case, if either 
of them adduce evidence in supirort of his 
assertion, the Kazee muvst pass a d< cr(‘e in 
his favour; because attestation is stronger 
than simple assertion. — If, on the other 
hand, both of them should adduce e\idenee 
in support of their resju'ctive assertions, 
then the evidence of tlu* party that attests 
most must bo admittc'd ; because the object 
of evidence is proof; and with respect to tlu* 
excess, there is no o])pobition of v\ irlence. 

If the seller and purchase r should di^agnn' 
with respect both to the jrrice ami the goods, 
then the evidence of the sdler with re>pect | 
to the price is preferabir' ; and the e\ideu(‘(‘| 
of the purchaser is preiVral)le with res])ect | 
to the goods. If, howevt r, both parties b( 
destitute of evidence, then the Kazee must 
say to the purchaser “if you acquiesce in 
the price claimed by the seller, it is well ; if 
not, I will dissolve the contract and to 
the seller, “if you are contented to yield the 
quantity of goods claimed by the purchaser, 
it is well ; if not, I will dissolve the con- 
tract ;”—b('causc the object is to terminate 
the contention ; and it is ])robable that his 
thus addressing them may t('rminat(‘ the 
contention, since the partU'S may jiossibly 
be averse to breaking oil' the contract; 
wBen, therefore, they pereeiv(' that if they 
do not agree, the contract will Ix' brok< n, 
they may be content to make up tin ir dill'c- 
Fence. — If, nevcg’tln less, they should not 
even then agree, the Kazee must maki* each 
of them swear to his denial of the claim of 
the other.— This mutual swearing, before 
seisin of the article of sale, is conformable 
to analogy ; because the selh r d^unaiids a 
large price, which the purchusei does not 
admit; wliilst, on tlie other hand, the pur- 
chaser demands from the seller the delivery 
of the goods at the rate of purchase money 
he has paid, which the seller refus(>s to 
execute. Each, therefore, is a deteiidaiit; 
and hence an oath must be required from 
each.— After the delivery of the goods to 
the purchaser, indeed, tlie mutual swearing 
would be contrary to analogy ; because the 
purchaser having received Uk'- goods has no 
further claim; and as there remains only 
the claim of the selh r for the excess of the 
price, an oath can only be exacted from the 
purchaser,*who is the defendant. It ai^iears, 
however, from an infallible guide, that an 
oath must, in this case also, be exacted fr(ga 
each, because the prophet has said “ Where j 


I a disagreement takes place between a buyer 
and seller, and the subject of the sale is 
extant ana present, an oath must in that 
case be administered to each, and the pur- 
chaser must afterwards restore the goods to 
the seller, and the seller the price to the 
purchaser.’^ It is to he observed that where 
it is necessary to administer an oath to both 
parties, the purchaser must be first sworn. 
—This doctrine is conformable to the most 
recent opinion of the two disciples ; and it is 
also agreeable to one report of Haneefa. It 
is also the most authentic doctrine; because 
the denial of the pundiaser is of the greatest 
iruportiine(‘, since the price is first demanded 
from him : and also, because, in ease of his 
rofusul to take the oath, it would be attended 
with till* immediate advantage of inducing 
the ohligalion upon him of tlie payment of 
the ])riee wherc'iis, if the seller were first 
sworn, it wouhl ni viTtheless bo necessary to 
defer tlu! (hmuiud iqum him of a delivery of 
the goods until lu' had received payment of 
tlu‘ iiriet*. - If the partii's should disagree in 
a sal(' of* goods for ‘;oods (that is to say, in a 
barter), or of price for ])rioe (that is^ in a 
Sirf sale), in this ease thi! Kazee is at liberty 
either to swear tbt' seller or the purchaser 
lirst ; lu'eause in such a case the seller and 
purchaser ar(‘ both U]>oii an equal footing. 

Formula o/ the oaths of a seller a7td put- 
(•h((ser,^Tnv. nature of the oath, in a dis- 
agn'cmeiit betwia n buyer and seller, is this. 
— The selh r swe ars “ by God, 1 have not 
sold th(i thing in question for a tliousand 
dirms;" and tlu' juirehaser swears “ by God. 
J have not bought it for two thousand (firms.' 
Mohamnu'd, in tlu' Zicadat, has said, “let 
the seller swi'ur liy (Jon, 1 have not sold it 
for ONE thousand diicms, hut for two thou- 
sand; — and let llu' ])UTchas(T swear, by God, 
1 have nothought it for wo thousand DIRMS, 
hut for ONE thousand.’’— In other words, 
the negation and aflirmation ought to bo 
(•ou])h^i toge ther for the greater caution. — 
The most autlientio doctrimi, however, is 
that an oath of negation is sufficient ; because 
oaths jinared uiioii disiiinl, as .appears from 
tlu; Inulition eoTiceming Kissarmt* ; for it is 
relatod that the projdiet desired the people 
of Kissamit to swear that “by God, they 
had not committed the murder, and did not 
know the murderer.’’ 

Where both parties swear, the sale must he 
dissolred, by an order of the Kazee , — If the 
seller and purchaser, in a disagreement, 
should both take an oath, the Kazee must in 
that ease; dissolve tlie sale. — This is the adju- 
dication of Mohammed : and it evinces that 
the sale is not of itself dissolved by tha 
mutual swearing of the parties ; because, as 
the ^)lea cd' neither party is establisheil, a 
sale continues of an undefined nature ; and 
hence tlu; Kazee must dissolve it, as well to 
terminate their contention, as because that, 

• The name of some Arabian district or 
triboi where probably one of the prophet’s 
followers was murdered. . 
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where the price is aot established, a sale re- 
mains without a returu; and this being an 
invalid sale must consequently be dissolved, 
mnoe it is indispensably requisite that all 
invalid sales be dissolved. 

A Belief or ‘j^ur chaser ^ upon declining to 
BWear^ loses his came. — If, in a disagree- 
ment between a purchaser and a seller, one 
of the two decline swearing, the claim of the 
other is in that case established against him ; 
because by such refusal the party concedes 
to the other the article claimed by him; — for 
as his plea is thus rendered incapable of 
oontrovertinc the plea of the other, it follows 
that he accedes to 1 hat plea. 

The parties are not to he sworn where their 
disagreement relates to something not es- 
sential to their contract. — If the parties 
should disagree with respect to the period 
fixed for the payment of the price, or with 
respect to the option of determination, or 
with respect to a partial payment that may 
have been made of the price, — in none of 
these cases are the parties to be sworn, be- 
cause the disagreement, in ‘this instince, 
relates to something not within the original 
scope of the contract. This disagreement, 
therefore, resembles a disagreerrumt with 
respect to an abatement or remission of the 
pr;eo; — in other words, if a seller and pur- 
chaser should disagree with regard to a re- 
mission of part or the whole ot the price, 
they would not in tliat case be sworn; and 
BO also in the case in (]uestion. — 'PI k' reason 
for what is here advanced is tliat the dis- 
agreement, in all of th<‘ siipp(W(‘d easi‘s, r(‘- 
lates to a thing which, if annihilated or done 
away, would pot atlcet tin? evisteiuu' of the 
contract of sale. — It is otherwise, however, 
where the disagroornont relates to tlu' s])tM*i(‘s 
of the price (such as whether it is to eori- 
sist of airnis of liokhara or of llagdad), - or 
with respect to the gt'uus of it (sueli as | 
whether it is to consist of dirms^or of| 
deenars), for such a disagreo?iient is the | 
same as if it related to the amount of the i 
price, — in which ease oaths are administered, | 
lor this reason, that the genus and species of i 
the price are inseparable from the substance | 
of it ; because the price is a debt due by the ‘ 
purchaser ; and a debt is only to he known 
and ascertained by a delinition of its genus 
and species. The period tix(‘d for tlio pay- 
ment of the price, on the contrary, is not of 
this nature, as it is not a specit's of it, whence 
it is that the price continues extant and lirm 
after the promised time of payment has 
elapsed. 

In disputes respecting ang superadded 
stipulation^ the assertion of the respondent 
must be credited . — If a disagreement take 
place between a seller and purchaser rwith 
respect to the condition of option, or the 
period of payment, the assertion of the re- 
spondent^ supported by an oath, must be 

Arab. Moonkir^— meaning, the person 
who denits. 


credited; because optional conditions, and 
extensions of the period of payment, are 
accidents in a sale ; * and with regard to 
accidents, the assertion of the respondent 
must be credited in preference. 

The parties are not to he sworn^ where the 
goods perish in the hands of the purchaser. 
— If, after the destruction of thessubject of* 
a sale, in the hands of the purchaser, a dis- 
agreement should take place between the 
j purchaser and the seller respecting the 
I amount of the price, the parties, in that 
case (according to Ilaneefa and Aboo Yoosaf), 
arc not to be sworn, but the assertion of the 
I purchaser must be credited. — Mohammed 
alleges that, in this case, the parties must 
be both sworn, and afterwards the sale dis- 
solved, in return for the value of the subject 
of it which had been destroyed that is to 
I say, the purchaser must pay the value of the 
I goods to the seller, who must return to the 
i purchaser the price of them. — Such, also, is 
! the doctrine of Sliafei. — The same dilferenoe 
! of opinion obtains in cases where the subject 
of the sale lias been rernov’ed from the pro- 
perty of the purchaser by gift or the like, or 
wh(‘re it is in such a condition as would pre- 
clude the return of it in case of a defect. — 
The reasoning of Mohammed and Shafei, in 
support of their opinions, is that each party 
pleads the existence of a contract, different 
from what is claimed by the other ; and each 
ot them, conseciuently, denies the assertion 
of the other. 

OiiJ I'XTiox. — The advantage of adminis- 
tering an oath to eacli of the parties is that 
the sale is tlu'rehy dissolved, artd the goods 
returned by the pui’idiiisiT to the seller, and 
the price by the seller to the purchaser. — 
Now this object caTiiiot be obtained after 
the destruction of the subject of the sale, 
and therefore tht'iv can be no advtyi- 
tag(‘ in the doctrine of Mohammed, of 
swearing both parties under such circum- 
stances. 

ItHrLY. — The advantage ib that it relieves 
tlui pureliaser from the excess of the 
])rice, in case the seller should refuse to 
take ail oath, — as, in the same manner, it 
obliges the purchaser to pay such excess, 
ill case he hiinstdf should refuse to take an 
oath. 

Tiii:y must therefore both be sworn, in the 
same manner as when, after the destruction 
of the subject of the sale, they disagree with 
regard to the genus of the price (that is, 
whether it consist of dirms or deenars) : and 
after swearing, the purchaser must give the 
value of the goods to the seller, and the seller 
must return the price to the purchaser. The 
arguments of Haneefa and Aboo Yoosaf, in 
! support of their doctrine upon this point, are 
I twofold.— First, the swearing of both par- 
; ties, after delivery of the goods, is repugnant 
!to analogy; because the purchaser has, in 


That is, are superadded to the contract. 
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this case, received whole and complete the 
thin^ which he claims : the swearing of both 
parties, moreover, is ordained by the law in 
oases only where the subject of the sale is 
extant and complete, to the end that the sale 
may be dissolved ; but this cannot be con- 
ceived in a case where the subject of the sole 
has perished ; swearing the parties, there- 
fore, after a destruction of the property, is 
not that mutual swearing expressed in the 
LAW.— Secondly, in the case in question th , 
object of the sale (namely, the complete | 
acquisition of the goods by the purchaser) is , 
obtiiined; and after the completion of tlie j 
object, a disagreement with respect to the I 
instrument (that is, the contract of sale) is 
of no importance. — Moreover, the advantage 
set forth by Mohammed is of no account ; 
since no advantages are attimded to ex- 
cepting such as are occasioned by the con- 
tract of sale ; and the advantage m (|uestioii 
is not occasioned by the contract. — All that 
is here advanced proceeds on a supfiosition 
that the price is a money-d'dit. — If, how- 
ever, it consist of any specihe article, such 
as cloth for instance', both the partie s are to 
be sworn, according to all our (le)etors ; he'- 
cause, in this case', a subject ed’ sale still 
exists (since tho price, wlu're it. eemsists of 
any tiling speeilie', may he eonsielered as the' 
subject) ; and upon both parties swearing, 
the sale must be dis^e)lvi'(l ; anel the se-lle'c 
must return the prieie to the purchaser ; and 
the purchaser must give a .similar in lie'u eif 
the subjejct of the saU^ te) the seller, provided 
it was of that kind of thing comfieiisable by 
similars; or, if otherwise, ho must pay the 
value. 

Case of a dispute coneernhuj the price of 
two slaves, where o/te of them dies. - If a 
person purchase two slave's by out' contract, 
a^d onte of thorn bo afterward'. de*stre>yed, 
and a dispute arise botwi vt the parties con- 
cerning the amount of the price', the' sedler 
asserting that it was two thousand dirms, 
and the purcha‘#;r asseitiiig that it was one | 
thousand, in this ease (aceoreliug to Ilaneefa) 
the parties are not to l)o sworn ; on the* con- 
trary, the assertion e>f the- purcliase'r must be 
credited. This, however, proeee-ds on the* 
supposition of the seller be'ing unwilling to 
receive the price* of the living slave only, 
and to relinquish the price of tlie slave* that 
is dead.— in the Jama Sagheeu* it is rc'hite_*d 
that, according to llaneeta, the asse*rtion e)f 
the purchaser is to he credited, unless the 
seller be willing to accept ed’ the* price.* of the 
living slave only. — Aboo \ oosat alle*ges th*at 
both parties must be swe>rn with regard to 
the living slave that the^ sale, so far as 
relates to him, must be* dissedved that the 
assertion of the purchaser must be credited 
with respect to the dead slave ; — and that, 
therefore, the purchaser is responsible fejr 
the proportion of the dead slave, and not for 
the whofe price.— Mohammed, on tlfb other 
hand, maintains that both parties must be 
sworn with regard to both slaves ; and ^at 
a^rwards the purchaser must return the 


living slave and the value of the dead one ; 
beoausBi as (in his opinion) the destruction 
of the whole subieot of sale docs not prevent 
the swearing of both parties, it follows that 
the destruction of a part only does not pre- 
vent it, i fortiori. — The reasoning of Aboo 
Yoosaf is that as the obstacle to the swear- 
ing of both is grounded only on the destruc- 
tion of the subject of the sale, it ought of 
course to operate only in the degree in which 
it may have been destroyed. — The reasoning 
of Ilaneefa is that the swearing of both 
partiti'^, although repugnant to analogy, is 
yet established by the law, in oases where 
the subject of the sale still completely exists : 
but where a part of the subject is destroyed, 
it does not completely exist; because the 
complete existence of it supposes the exist- 
ence of the whole ; and the whole cannot 
exist hut by tlu* preservation of all its parts. 
— If, oil the other hand, both parties snould 
swc'ar with rt'spc'ct to the living slave only, 
it is evident that this cannot ho effected, but 
by a relerenct* to his particular value. — Now 
as both ‘slaves an* included under one price, 
the parti(*ular value of each cannot bo 
known hut l)y conjt'cturo ; and henoo it 
appears that tlu! swearing of both parties, 
under su(*h circum'.tauct*s, must bo referred 
to something uiHscrlain ; and this is illegal. 
— If, howeva-r, tlu; si'llcr be willing to rclin- 
I (juisli his right to the destroyed slave, and 
I to eoiisidi'i' him as having nov(*r existed, 

' both parties may, in that case, bo sworn 
to their (leniiil of the claim of the other, 
respecting tht^ whole price of both the 
slav(‘s; h('caus(‘ the wliolo of the price is 
tin'll opposi'd to the living slave, from the 
(•(mcessiori of the s(*lh'r to take the living 
slave only in lieu of the whole of the price, 
and to consider tin; dead slavi; as excluded 
from tin* contract.- -What is hero advanced 
is agr('t*al)lc to the exposition of several of 
our modtam doi'.tors. They have also ex- 
plaiiiPd the meauiiig of the sentence, in the 
.lama Sagheer, to be that the seller shall not 
absolutely receive! anything for the dead 
slave ; and they have connected the excep- 
tion with the omission of swearing of tho 
]):irii(*s. — Others of oiir modern expositors, 
however, liave e\i)lained it to mean that the 
seller shall agree; to lake, as the price of the 
drad slave! only, what the buyer may 
acknowledge, and nothing me)re ; and they 
I have! conne-eteid tho exception with the non- 
swe'aring of the buyer only.— Thus they 
I have explained it to mean that the seller 
I may take the living slave, without the 
j necessitv of the; purchaser's taking an oath. 

I providefi lie be willing to take, for the dead 
i slave, what the jmrehaser may of himself 
j aeluiowleeige te) have; bc*e*n his value. 

I Mode of swearing the parties in this 
j instance. — The mode of swearing the parties, 

; in this instance (according to Mohammed), 
is the same as in a case of non-existence t>f 
the suhje et of the sale.— If, therefore, both 
takt* an oath, and differ in their assertions, 
—and if one or both should requir<>the disso- 
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ImtiQii Ilf tke contract, the Kazee must, in 
tihlltt oaso, dissolve it, and command the pur> 
Aaaer to return the livingr slave, and the 
of the dead one; and, in the deter- 
ll£iation of the value of the dead slave, the 
VOrohaser's assertion must be credited. — 
There is, however, a difference of opinion 
among our modern commentators, in^ their 
expc^tion of the doctrine of Aboo Yoosaf, 
with respect to the mode of swearing the 
parties, in this instance. — The most approved 
mode is, to tender an oath to the pureliaser 
^t “ he had not purchased those two slaves 
for the prieo claimed by the seller ; " — and 
in case of his refusal to take the oatli, to 
Donfe*m the claim of the seller : but if he 
swear accordingly, an oath must then be 
tendered to the seller, that “he did not sell 
these two slaves for the price claimed by the 
purchaser ; ” and if he should refuse to take 
it, the claim of the purchase r must be con- 
firmed : but if he swear accordingly, the sale 
(so far as it relates to the living slave) must 
then be dissolved, and the purchaser must he 
re^orisible for the price of the living slave. 
— In proportioning tlie r(‘8p(‘Ctive prices of 
the two slaves, regard must be had to tlu; 
value they bore on tlie day in which the 
purchaser took possession of them. If the 
orties should disngree as to tl\e value the 
ead slave bore on the day of delivcu’y, the 
bare assertion of the seller is to he credited 
in preference to that of the purchaser, if, 
however, cither of the ])arti<‘s ])r(Klu(a' evi- 
denee, it must be admitted iu lu’efereuee to 
the other’s assertion ; and if both should 
produce evidence, that of the seller must ht' 
admitted.— This is agreeable to the analogy 
Bet forth and exemplitied in a ease recited in 
the Mabsoot ; and which is as follows If a 
person, having purchased two slaves by one 
contract, and taken possession of them both, 
should afterwards return one of tlumi on 
account of a defect, and the otlu r slKuild 
then die in his possession, in that ciFse he 
must pay tlio price of the slave* that dual ; 
and he becomes oxempb d from the price of 
the other that ho returned and, m pro- 
portioning their r(‘si)eetivo i)riees, regard 
must be had to the value of each on the day 
in vrhioh the purchaser obtuiiu'd possession 
of them. — If the parties should disagn 
oonoerning the value of the dt ad slave, llie I 
assertion of the seller must be credited, as I 
he is the defendant o^* respondent, since both ' 
parties admit that a price is due, and the 
purchaser, proceeding on his assertion of the 
inferior value of the slave that is dead, 
pleads that he has only a small sum to pay, 
which the seller, asserting the superior value 
of the dead slave, denies. — If both partit s 
adduce evidence, the evidence of the seller 
must be credited, as it proves most, since it 
proves the superior value of the dead slave. 
— The reason of this is that, in oaths, regard 
if had to the reality ; because, as the oath of 
each opposes that of the other, and as they 
both know the real state of the case? it 
Mlows thjf t the foundation of the oath rests 


upon the real state of the case : and as the 
seller is the real defendant, his oath must 
therefore be credited. In evidence, on the 
other hand, regard is had to appear^oe : 
because, as the witnesses are not acquainted 
with the real state of the case, with respect 
to them, that must be credited which is 
apparent; and the seller is apparently the* 
plaintiff in this instance, since he claims a 
greater quantity of price for the dead slave. 
The eviaence, therefore, produced by him 
must also be admitted in preference, since it 
has a superiority, because of its excess of 
probability. — From this explanation we may 
collect the principle on which Aboo Yoosaf 
lias grounded his dtictrinc, that “ the asser- 
tion of the seller is to be admitted with 
respect to the amount of the price of the 
dead slave, and the evidence adduced by hiin 
must be preferred, in case of the parties con- 
tinuing to disagree with respect to the price 
of the said slave after they have both been 
sworn." 

Case of a disagreeiyient concerning the 
price, in the dissohition of a contract of sale ^ 
after delivery of the subject of it. — If a per- 
son purchase a female slave, and take posses- 
sion of h(*r, and the parti(;s afterwards agree 
to dissolve the sale, but disagree concerning 
the ])rice, in this ease they must be both 
sworn ; and after the 8\n‘aring of them both, 
the original sale re\erts, and the dissolution 
becomes void.-— It is to be observed that the 
s\yearing of both ])iirties, in the dissolution 
of a sale, is not founded on the sacred writ- 
ings, since the ordinance there respects a 
case of absolute sah*, and sale et'ases to exist, 
in ease of a dissolution, for the dissolution is 
a breaking- off ot the sale with respect to the 
])arties.— The swearing of the parties, there- 
fore, in this instance, proceeds upon analogy ; 
heeause the exaTii])le under consideration pr^- 
ci'cds upon a supixisitioii of the seller not 
ha\ing received hai-k the article after the 
dissolution, in which ease the swearing of 
the parties is not repugnant^ to analogy, but 
rather agreeable to it. — It is on this ground 
that we determine upon a case of hire, from 
its analogy to a ease of sale before seisin (as 
where, for iiistauee, alessor andlessee disagree 
with regard to the object of their contract, 
jirior to the expiration of the lease : — in which 
case both parties are sworn, because of the 
aualogy this bears to a case of sale, prior to 
the receipt of the goods by the purchaser) : — 
and also, that we determine with respect to 
the heir of a contracting party from the 
analogy his situation bears to that of the con- 
tracting party himself (as where the heir of 
a purchaser and the heir of a seller disagree, 
—in which case they must both be Bwom, in 
the same manner as the purchaser and the 
.seller would have been). — It is upon the same 
ground, also, that we determine the value of 
an article to he analogous to the substance 
of it, Li case of the destruction of 'the sub- 
ject of the sale whilst in the possession 
of ^lie seller by some other person than the 
purchaser (as where, for instance, Another 



Book XXIV.— Chap, in.] CLAIMS. ^ 411 

person kills the subject of the sale^* whilst proves most.--This is where the woman's 
yet in the hands of the seller, delivery not Mihr Misl, or proportionable dower, falls 
haying been made to the purchaser; —in short of what she claims. —If, however, 
which case the slayer must pay the value, neither of the parties produce evidence, they 
which then stands as a substitute for the are to be sworn (according to Haneefa) : but 
substance of the article sold);— whence, if the the contract is not dissolved; because the 
^seller and the purchaser disagree concerning only effect of the swearing, in this instance, 
the price, they must both be sworn, and the is that it annuls the bargain with respect to 
sale dissolved ; and the value of the slave the dower, in the same manner as if no 


given to the seller ; in the same manner as 
the substance would have been given, had it 
been extant, — It is to be observed, however, 
that if the seller receive the goods after a 
dissolution of the contract, and the parties 
then disagree concerning the price, tlu'y are 
not to be sworn, according to Haneefa and 
Aboo Yoosaf.— Mohammed maintains that in 
this case also a Tahalif, or mutual oath, is 
tendered to the parties, because here also 
(according to his tenets) the swearing is j 
agreeable to analogy. 

7VTiere the price has been paid in ndntnce, 
and the parties agree to dissolve I he confraet, 
hut disagree concerning the sum advanced, the 
assertion of the seller must he credited, —iv a 
person sell a Koort of wheat, by a Sillini con- 
tract, for ten dirms, and the parties after- 
wards agree to a dissolution of tiu* conlraet 
of Sillira, but disagree concerning the price, 
in this case the assertion of the seller who 
has received the advancet must be eredit(‘d: 
and the Sillim contract does not in this in- 
stance revert, the dissolution still continuing j 
in force; because dissolution, in a ease of 
Sillim sale, is not m(n’e‘ly a breach of the con- 
tract*, but an abrogation of it, whence the 
Sillim contract cannot revert ; (contrary to a 
dissolution of a simple contract of sale). — 
Hence, if the price advanced consist of goods, 
and the person who has received the advance 
wish to return them to the pundiaser on ac- 
count of a defect, and the Kazee pass a deerc'c 
to that effect, with the consent of both par- 
ties,— in that case, if the goods he destroyed 
prior to the return of them to tlie i)ureha.ser, 
the contract of Sillim does not rev(‘rt. A 
contract of actual sale would however revert 
under such circumstances : and this case 
plainly shows that there is a difference Ix'- 
tweencontractsof sale anrl contracts of Sillim. { 
Cases of disagreement hetiveoi. a husband 
and wife respecting the dower.— \v u husband 
and wife disagree concerning the dower or 
marriage settlement, the husband asserting 
that it was one thousand dirms, and the wile | 
that it was two thousand, in this case the 
party that brings evidence must be credited, 
i this establishes the plea of that party upon | 
roof; and if both bring evidence, that ad- | 
auced by the woman must be preferred, as it 

Supposing it to consist of a slave 
animal. 

t About 7,100 lb, weight, or twelve camel- 
loads. * , • 

1 Arab. Mooslim - ali - bee, meaning the 
seller, or person to whom the price has b%^n 
advanced. 


bargain had ever existed ; but this does not 
engender any doubt with respect to the 
marriage itself, since the dower is not an 
essential, but merely a dependant of the 
marriage.*— It is otherwise in a case of sale, 
for there tlu' annulment of the bargain, with 
respect to the pric(», destroys the contract (as 
was before observed), ana the sale is con- 
sequently dissolved. —In the case in question, 
after the parties sw('aring, a proportionable 
dower must lu; adjudged to the woman. — If, 
on the other hand, the womans propor- 
tionable dower, and the sum acknowledged 
by the Imshand, bo eipial, or if her propor- 
tionable <l()wer fall short of what ho acknow- 
ledges, tfli' Kazee must, in that case, pass a 
decree in favour of the husband, as apparent 
I'ireumstanoes are on his siile. — If tlie wife's 
proportiomUde do wit be equal to what she 
claims, or if it e.veeed her claim, the Kazee 
must, in that case, pass a diuToe in favour of 
her claim.— If the proportionable dower be 
greater .than what is acknowledged by the 
husband, and less than what is claimed by 
the wife, tlie Kazee must, in that case, 
adjudge a proportional) lu dower to the wife ; ' 
because, after the swearing of both parties, 
nothing is established eitluT greater or less 
tliiui the proportionable dower, which is 
therefore a mean. — The com]>ilcr of the 
Hedaya obsorv(‘s that tlie doctrine here 
advanced, of lirst swearing both parties, and 
then adjudging the proportioiiahlo dower, is 
the do(*.trine of Koorokhee : and it proceeds 
oil tliis principle, that under the oxistonoo of 
a stipulated dower, no attention is paid to a 
proper or proportionable dower and as the 
inutiial swearing of the parties is the moans 
by which that is to be sot aside, the oaths are 
tluTeforci tendered to the parties, in the first 
instance, in all the above cases ; that is, 
wliether the proportionable dower be equal 
to, or greater than, the claim of the wife; or 
wliether it be equal to, or less than, that of 
the husband.— In the opinion of Haneefa and 
Mohammed, the oath is first to be adminis- 
tered to the hu.sband, in order that the 
advantage arising from his declining^ to 
s\year laay be quickly obtained ; for, as it is 
his business first to advance the dower, he 
must be first sworn, — in the same manner as, 
in a case of seller and purchaser, the pHr- 
is lirst sworn.— The exposition of 

Kazee is, however, different; but as that, 

well as the disagreement of Aboo Yoosaf^ 
have been particularly explained under the 


• See vol. I. p. 44. 
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Iiead of maniage» it is not necessary to 
repeat them. 

Ir a husband and wife disagree concerning 
the dower, — the husband asserting that he 
had agreed to give a particular male slave, 
and the wife asserting that he had assigned 
a particular female slave, — in this ease the 
rule holds the same as in that immediately 
preceding ; that is, if the woman’s proper 
dower be equal to, or greater than, the value 
of the male slave, the Kazce must adjudge in 
favour of the husband ; but it it be equal to, 
or greater than, the value of the female 
slave, the Kazee must decree in favour of the 
wife.— The only difference between this case 
and the preceding, is that if the female slave 
and proportionable dower be equal in point 
of value, the wife is, in that case, entitled to 
the value, and not to the slave substantially; 
because she cannot possess the slave without 
the consent of her husband, which she is 
not, in this instance, supposed to have 
obtained. 

Cane gf a dispute between a lessor and 
lessee, concerning the rent, or the 'extent of 
the lease, before delivery of the subject. — If a 
lessor and lessee, before eiijoyineiit of the 
object of the contract (that is, before th(‘ 
usufruct of it), disagree concerning the 
a noimt of the rent, or the extcuit of the 
lease, they must in that ease be both sworn ; 
and after swearing, the contract must he 
dissolved, and each ])arty must return to the 
other wliatevcr he inuv have rect ived.-- '! he 
* reason of this is that the swearing of both 
parties, with rc'gard to sale, in ease of a dis» 
agreement prior to the pureliascr’s st'isin of 
the goods, IS conformahle to analogy, as has 
been already deinonstrat(d.- Now a lease 
prior to the enjoyment of the nsulruet, is 
similar to a sale’ prior to si'isin of the subject 
(and such is the case here eoiisidcn d).- If, 
therefore, the parties disagree* (‘onccrning the 
amount of the rent, the oath must hist 
administered to the lessee, as lie denies tin* 
obligation of the rent. — if, on the otluT 
hand, they disagree eoneerning the (‘xti'iit 
of the subject of the lease, tlu* oath iinivt he 
first administered to the hssor. — If either of 
them refuse to take the oath, tin* elaiin of the 
other is thereby established. — if om* of tin m 
roduoe evidence, liis claim is established ; 
ut if both bring evidence, that adduet d by 
the lessor must be ])referred, in ease of the 
disagreement relating to the quantity of the 
rent ; and that of the lessee, in ease of its 
relating to the extent of the h'ase. — If thev 
disagree in both points, the evidence of eaeh 
is in that case to be credited, in the excess 
which it may prove. — For instance, the 
lessor claims the lease to have been made 
for a period of one mouth, in exchan^* for 
ten dirms, and the lessee claims a period of 
two months in exchange for five dirms ; in ! 
which case the Kazoe must udjudge it to be 
lor a period of two months in exchange for 
five dirms. 

Case of the same nature, after deliyefy o/j 
the suhjeet.—\¥ a lessor and lessee disagree, 


after the receipt of the object of the lease, 
the ppties are not to be sworn, but the 
assertion of the lessee must be credited, 
according to all our doctors : — according to 
Haneefa and Aboo Yoosaf, evidently, be- 
cause (in their opinion) the destruction of 
the oyect of the contract is a bar to the. 
swearing of the parties and, fh the same^ 
manner, according to Mohammed, because 
his tenet, that the destruction of the object 
is not a bar to the swearing of both parties, 
relates only to the object of a sale, and is 
founded on a principle that the object of a 
sale may be considered as price, and the 
swearing of both parties (that is, of the 
buyer and the seller) is with relation to the 
rice ; — if, therefore, the rule of swearing 
oth parties were admitted in the case .in 
question, and the contract were afterwards 
to be annulled, it must necessarily follow 
that the object of the lease could not be con- 
sidered as pi ice ; because the object of the 
lease is usufruct or advantage; and advan- 
tage is not in itself price, and cannot be 
considered as such but from the contract ; 
and, in the cii'^e in question, it becomes 
evident that thi're is no contract.— Now 
since in tins case it is impracticable to swear 
both parties, the assertion of the lessee is 
tluTefore credited, as he is the defendant 
and denier.— If, on tin; other hand, the lessor 
and lessee dispute after the receipt of part 
of tlu* object of the lease, they must be both 
sworn, and the contract dissolved with re- 
gard to what remains. — With respect to 
what is past, in this instance, the assertion 
of the h'ssee must be credited ; because a 
lease is contracted anew every moment, in 
l)roportioii to the ])rogress of the usufruct. 
—Thus a new contract is opposed to every 
i individual pnrtiele of advantage or usufruct. 

I — It is ()tlierwise in a case of sale, as a egm- 
} tract of sale is opposi'd to the whole of the 
subject (»f it ; for which reason a sale, w'hen- 
ever it becomes obstructed or impracticable 
in part, is held to be imtracticable in the 
>\bol 

('use (f a dispute concerning ransom. — If 

master and Ins Mokatib disagree concern- 
, ing the amount of the ransom, according to 
i Haneefa they must not be sworn.— The two 
disci j>les are of opinion that they must be 
sworn, and that the contract of Kitabat 
ninst be afterw ards dissolved (and such also 
is the opinion of Shafei) ; because the con- 
tract of Kitabat is a contract of mutual 
exchange, and is capable of dissolution : — 
tlio case in question, therefore, resembles a 
case of sale, since the master claims an 
excess of ransom, wdiieh the Mokatib de- 
j nies ; w hilst, on the other hand, the Mokatib 
I claims his title to frei'dom, on his payment 
of the ransom agreeable to his settlement of 
it ; and this the master denies : — they are 
both, therefore, in some measure plaintifis, 
and ftlso both defendants, as in* a case of 
sale ; and hence they must both be sworn, 
im the same manner as a purchaser ajid seller 
are both sworn when they difter concerning 
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the price. — l^e arflmment of Haneefa is that 
the ransom is opposed to the removal of a 
restriction, which operates instantaneously 
with respect to the slave ; but that it is not 
considered as opposed to the freedom until 
the Mokatib actually pay it.— Nothing re- 
mains, therefore, but a di^ag^eemeut with 
•respect to^he amount of the ransom; and 
with respect to that the master is a plaintiff j 
only, and the Mokatib only a defendant (the 
lea and the defence not existing alike in | 
oth parties, as in some of the cases before ^ 
recited):— the parties, therefore, are not,' 
sworn ; but the assi rtion of the Mokatib, j 
upon oath, must be credited. ^ I 

In a dispute heticecu a hushaud and tet fe \ 
concerning furniture, the urficle in dispute ' 
is adjudgeei to the purfi/ to whose use it is i 
adapted. — If a husluind and A\ife disagrc'c i 
concerning any article of furniture, each j 
claiming a right in it, in that case, if tin'! 
furniture in question be particularly a(la])ted j 
to the use of men, it is adjudged to the hus- 
band ; and if purticularlv adapted for the 
use of women, is adjudged to the wife ; be- 
cause, in the former instance, probability is 
an argument in favour of tlu' husband ; and 
in the latter, in favour of the wife. If, 
however, the article b(; of such a nature as 
is common to the service of both (sucIj as a 
pot, or other vessel), it is in that ease ad- 

i ’udged to the husband ; because the wife 
lerself, and everytliing bi longing to lu r, is 
in the possession of the husband ; and, in 
claims, the assertion of the possessor is pr<‘- 
ferred. Tliis rule, indeed, does not hold 
good where the article in dispute is peculi- 
arly adapted to the service of women ; for, 
although such articles also arc in the posses- 
sion of the husband, yet the probability of 
their being the property ot the wife, fiom 
the particular nature of them, is stronger 
than the argument derived from possession, 
and therefore supersedes it.— What is here 
advanced proceeds u])on a supjiosition of tin 
actual existence the marriage ; or of a 
separation between the pailies, in which 
case the law is exactly the same. 

If the dispute he between the surrit or and 
the heirs of the deceased, the ankle must h 
adjudged to the survivor. — Iy. on tlie other 
hand, one of the parties sliould die, and tlie 
heirs of the deceased enter into a conbmtion 
with the survivor concerning the family 
goods, in that case the goods in question are 
adjudged to the survivor, whether they be 
of a nature adapted to the iv rvice of a man 
or woman ; since possession is clearly estab- 
lished in favour of the living party.— This is 
according to Haneefa.— Aboo Yoosaf main- 
tains that every thing which partakes of 
the nature of paraphernalia,* whether it be 
restricted to the use of a man or woman, 
must be adjudged to the wife ; and that all 

* Arab. Jaheez. — Meaning vestoents or 
furniture of any kind which a bride bring* 
to her husband’s house. ! 


the rest must be adjudged to the husband 
upon his swearing to the property because, 
as every woman is supposed to have brought 
a paraphernalia along with her, there is a 

E robability that the specified articles may 
aye been included in it ; and this proba- 
bility destroys the argument in favour of 
the husband, from possession ; but with 
respect to the rest of the family goods, the 
husband’s claim, from possession, holds good, 
as there is nothing preventive or destructive 
of il.—Mohammett alleges that whatever is 
only fit lor the use of a man ought to be 
adiudgeil to the husband; that whatever is 
only lit for women ought to be a^’udged to 
the wife; and, that wliatever is, in point of 
use, common to both, ought to be adjudged 
to the hushaud or his heirs, for the reason 
allcgi'd by Hanet fa. 

If one of tlw parties he a slave, it must he 
adjudged to the party who is free. — If, in 
iho ease in questLoii, om* of the parties be a 
slave, and the eontmiiion concerning the 
propt'i-ly happi'ii during the life of both, it 
must be adjudgi-'d in favour of the party 
■ ’ is fr(‘c ; because tlie seisin of a free 
piu'son is in a supi'rior degree valid ; — but in 
case of tlu' di'ulb of eitlier, it must he ad- 
judged to the living party, as the possession 
of tlu' dcccasiMl exists no longer, and the 
possi'ssioii of th(( living then remains unop- 
])oscd.— This is accoiding to Haneefa.— The 
two di^ciples maintain lliat a privileged 
slave and a Mokatib are eiiui valent to free- 
ineii in this point, as their possession is valid 
in contested oases. 

Section. 

Of Persons who are not liable to Claims. 

person is not liable to a claim, who sets 
up a plea of deposit, pledge, or usurpation 
{nt the article eluimed), supported by the 
testimony of witnesses, unless he he a person 
f uoforiously bad eharuvtvr. — Ir a defendant 
I plead tffut “ a certain absent person had de- 
I posit with him the article in dispute," or 
" had pledged it to him,” or that “ he himself 
had usurped it from a particular absent 
person,” and bring witnesses to prove his 
allegation, in that case no room for suit or 


certain abse nt person had let the said thing 
to him in lease," and produce evidence in 
proof of it -because in all these cases it is 
clearly established by the evidence of the 
witnesses of the defendant that his tenure 
is not the subject of contention, since he is 
seised of the thing in the manner of a trust. 
— Ibn Shabirma maintains that the defendant 
is not exonerated from the suit in conse- 
Quenc# of proving, by witnesses, the deposit, 
the pledge, the usurpation, or the lease; 
because the proof of the absentee’s right of 
property is impracticable, since there is no 
person in his behalf to appear as a party 
in the suit ; and the exoneration of the 
defendant from the suit of the plaintiff 
depends on the proof of the absented right 
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of pifoperty. Our doctors, on the other hand, 
iTfoO that the evidence here adduced has 
two ohjeots is view Finsi, the establish- 
ment of the absentee's right of property, 
oonceming which there is no suitor on his 
behalf; and which consequently cannot be 
proved: — Secondly, a repulsion of the 
olaim of the plaintiff ; end as he is the 
immediate adversary in this conceni, the 
repulsion is consequently established. Ihe 
plaintiff in this instance, therefore, resembles 
aperson com missioned by a husband to remove 
his wife that is to say, if a person appoint 
another bis agent for the removing and con- 
ducting of bis wife to him, ana the wife 
rove, by witnesses, that her husband had 
ivorced her, in this case the testimony of 
these witnesses must be admitted; merely 
so far, however, as to restrain the removal 
of her by the agent ; but not with respect to 
the establishment of the proof of the divorce 
(as was formerly mentioned);* and so also 
in the case in Guestion.— It is to he observed 
that the defenaant, in this ease, is not exone- 
rated from the claim of the plairftiff upon 
his bare allegation of the deposit of the 
absentee, or of his pawn, &c., nor until he 
reduce evidence in support of his assertion; 
eoause the defendant is hinist If a])purently 
an adversary, + in conlem])lation of his being 
poBsesBcd of the subject of the cinim ; and is 
opposed by tlie suit of tlie plaintiff, which he 
means to repel by the deelnration above 
mentioned j—his dt'claration, therefore, ean- 


suit, fOT two reasons.— F irst, there is a 
possibiKty that that person may be the 
plaintiff himself.— Secondly, if they had 
specified the person, the plaintiff would then 
have had it in his power to have traced him, 
and to have entered a suit against him ; but 
as they have not specified him, he is deprived 
of the power of tracing him ; and if» under® 
such circumstances, the defendant were re- 
leased from the claim, an injury is thereby 
occasioned to the plaintiff.— If, again, the 
witnesses should py, we know the face of 
the man in question, but we are ignorant of 
his name ana family,’' in that case the same 
rule obtains (according to Mohammed), •be- 
cause of the second reason. — According to 
Haneefa, on the contrary, the defendant in 
this case is released from the claim, as 
having proved that the thing in q^uestion 
came to him from another in trust ; since, as 
the witnesses know the countenance of the 
man (contrary to the preceding case), the 
defendant’s possession is consequently no 
longer a subject of litigation. — In reply, 
also, to what is urged by Mohammed, it may 
be observed that cither the plaintiff' has been 
himself the occasion of the injury he sus- 
tains, in forgetting the dt fendant ; or, the 
injury has been occasioned by the witnesses 
of the defendant ; but not by the defendant 
himself — (This case is termed the Makhamsa, 
or quinqual, of the book of pleas; because it 
has given rise to five difierent opinions, as 
hero state d.) 


not be admitted, unh'ss ho adduce evidence 
in support of it ; in the same manner as 
whore a person says to his creditor, “ 1 have 
transferred tlie debt 1 owe you up()n anotlu'i* 
erson,” in which case his assertion is not 
elieved unless supported by evideneo. — ll)ii 
Abee Leilee is of opinion that IIh* defendant 
is exempted from the ])h‘a, immediattdy u])on 
his assertion. The last recorded opinion of| 
Ahoo Yoosaf is that if the defeinlant be 
virtuous and not noted for fraud, tfie rule 
obtains as above laid down. If, however, he 
be noted for fraud, lie in that ease is not 
exonerated from the claim, even on pro- 
ducing evidence in support of his allegation ; 
for a fraudulent person sometimes gives 
property that he has usurped to a traveller 
(for instance) in order that the travtdler may 
afterwards, in the presence of witnesses, 
resign it to him in trust ; and this he does 
with a view of defrauding the original 
proprietor of his riglit. — Where the defen- 
dant, therefore, is open to a suspicion of 
such frauds as these, the Kazee must not 
accept of his evidence. 

Or, that his tvitnesses hear defective testu 
mony.^ljt the defendant’s witnesses should 
say, “ a person whom we do not knoy did 
resign this article to him in trust ; ” in that 
case the defendant is not released from the 


• IJnder tlie head of Divorce, 
t That is, he may himself be regarded (in 
oue Yiec) in the light of a plaintiff. 


He is /iah/ey if he set up a plea of right of 
, property — a defendant plead that he h..I 
j ])urehased the article in dispute from a 
' certain absentee, he is in that case a party, 

I and liable to answer to tlie claim of the 
j plaintifi'; for in declaring that he was seised 
I of the thing in virtue of a right of property, 
j lie acknowledged himself to be subject to the 
suit of the plaintiff’. •' 

Or, if the plaintiff sue him on a plea of 
theft, ar usurpation, although he produce 
endence to prove a trust.— in a suit, the 
plaintiff should say to the defendant “you 
have usurped this thin^ from me," or “ you 
have stolen this thing from me,’’ in this case 
the defendant is not released from the claim, 
although he produce witnesses in proof of 
the article in question having been committed 
to him by an absentee in trust; because here 
the plaintiff' asserts the action of usurpation 
or of theft against him, and in this respect 
(and not because he is seised of the pro. ^ ‘ 
he is subject to the plea. — It is different 
where the plaintiff asserts absolutely his 
right of property ; because in that case the 
defendant cannot be subjected to the claim 
otherwise than from his possession of the 
thing : whence it is that an absolute claim of 
property in an article is not admitted against 
any except the actual possessor of the article; 
whereas a plea for the act [of acquisition, 
sueb^m usurpation, and so forth]* Ues against 
any other person. 

^ And so also, if the plaintiff sue upon a 
plea of theft, without specifying the thief . — Ir, 
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in a suit, the plaintiff should say to the 
defendant, who is seised of the thing in 
^spute, “ this thing which is in your posses- 
sion is my pro^rty, and has been taken firom 
me by theft;** and the defendant say “a 
certdn absentee deposited this thing with 
me ;** and bring evidence to prove his asser- 
tion, stHl h|^ is not released from the claim. — 
This is the opinion ot‘ II an ee fa and Aboo 
Yoosaf ; and proceeds upon a favourable con- 
struction of tne law. Mohammed holds the 
defendant, in this ease, to be exempted from 
the claim, as the plaintiff lias not exhibited ^ 
the claim of theft against him, but against i 
an unknown person; and as a claim of this' 
nature against anunknown person isnugatory, 
it follows that the claim, with respoct to tin* 
act, cannot stand: — nothing, tlurtfori', re- 
mains except a claim with rcspoct to the right 
of property ; and as, in a claim concoriiiug 
a right of property, the suit is set aside, h> 
the defendant pro\ing the article in dispiilt' 
to have been committed to him in trust, tin' 
case is therefore the sam(‘ as if the plaintiff 
had declared tlic thing to have h(><>n taken ' 
from him by usurpjilion, witliout naming | 
the usurper. — The reasoning of llaneeta and | 
Aboo Yoosaf is that the mention «)f the net 
involves a plea against tin* ag(‘nt ; and the 
presumption is that the possessejr is the ag('nt, 
out that the plaintiff, from motives of tender- 
ness, may not have spi'citied him, in order 
to screen him from punishment. The ease is, 
therefore, tlie same as if the pLiinlilf had sjiid 
“ vou have stolen this thing.' - It is otherwise 
wnere the plaintiff charges the defendant with 
usurpation, for in this case, although In* make 
the charge in direct terms, still ])uiiishm(‘iit 
is not incurred, notwithstanding it lu* evident 
that his design is to prove the usurpation. 

Bid not if the plaint Iff sae him on a plea 
of purchase. — If the plaintiff .should say to 
tJie defendant “1 have bought this thing 
from a certain person,” and the debmdant 
reply “that person consigned tin* thing to 
me m trust,” in t^iis case tlie dt^fendant is 
exempted from the claim without the neces- 
sity of producing evidence ; bt'causc both 
the plaintiff and the defendant arc agreed 
that the thing is, originally, the property of 
another man; and consequently the tenure 
of the person seised of it is not a matter 
of dispute between them. — If, howevx*r, the | 
plaintiff say that “ a certain person hiid | 
appointed him an agent for seisin of the said ! 
thing,'* and produce evidence in proof of 
this, he is entitled to prosecutt; his suit 
against the possessor, as having established, 
by witnesses, a superior right t/) the posses- 
sion of the article in question. 


CHAPTER IV. 

» 

OP THINGS CLiJMED BY TWO PLAINTIFFS. 

If the claim he laid to a thing of a diumblgj^ 
nature, and the proofs on each part he equal, 


the iking must he a^fudged equally between 
both claimants. — If two men separately 
claim the property of an article in the pos- 
session of another, and each bring evidence 
in support of his claim, the Kaaree must, in 
that case, adjudge the article to be the joint 
property of both in an equal deme.— One 
opinion of Shnfei, in this case, is Uiat, as the 
evidence respectively adduced by the parties 
is contradictory of each other, they must 
both be rejected.— Another opinion of his 
is that the Kazee ought to throw the die to 
^ d(‘termiue to whom the property belongs. — 

1 His reasoning in support ot these opinions 
' is that ns it is an imiiossihility that two men 
(‘an each liave si parately ii complete right of 
prepi Tty to one and the same thing, it follows 
I that the evidence' of one of the parties must 
j b(‘ false ; but as there is no criterion by 
which the truth can be determined, it is 
therefore propt'r eitluT to reject both, or to 
have n'coiirsc to the die ; more espeoially as 
the proidiet in a similar ease caused the die 
b) he tlirown, and give judgment acoord- 
' iiigly. The argunu'nts of our doctors on 
I this point are twofold. Fi rst. a tradition 
I reported by 'J’amet'in Bin Tirta, that the 
j>rophet, in a cause which was brought be- 
fon* him regarding a eaim'l, in which both 
parties brought c'vidi'nee in support of their 
claim, adjudged it to bo the j(jint property 
of both (f.or, with respect to the tradition 
<1 noted by iShaft'i, it alludes to a decision of 
th(' propliet in tlu' infancy of the Mussulman 
religion, which was afterwards disapproved 
(d). — Skcon DLY, it is possible to reconcile 
tli(' evidi'iiee of* botli the parties, by sup- 
posing tlu' evidi'iKU' of tlie one party to 
allude to the cause of rijiht of property iu 
the possessor, and that of the otluT to the 
right of possession : and as, hy this hypo- 
tliesis, the evidi'iioe of each of the parties is 
reeoncileable to truth, it is then'fdre inoum- 
heiit to^act according to it in the greatest 
possihle*degree,— namely, by adjudging each 
of them to liavo a riglit to the half of the 
pro])erty. 

If it he to a wife, the right must he adjudged 
aeeording to her declaration. — If two men, 
severally, claim marriage with one woman, 
ami eiKui adduce evidence in support of his 
claim, the Kazee must not, in that case, pass 
a decree upon these evidences ; because, as 
the subject of dispute does not admit of 
divided property, it is consequently .imprac- 
ticable to adjudge the half to each. — He 
must tli(.'refuro have recourse to the decla- 
ration of the wife, and adjudge her in mar- 
riage t() that party whose claim she verifies. 

Or {if the witnesses specify dates) accord- 
ing to the prior date.—Imn, however, pro- 
ceeds ^ipon a supposition of the witnesses 
not having mentioned any date ; for if they 
should specify dates to the marriage, the 
evidence of that party which spednes the 
most ancient date must be preferred. — If, on 
the other hand, previous to the adduction of 
I evidence by either party, the woman should 
make an acknowledgment in favour^fDf one 
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of the plaintiffi, she ii judged to be tiie wife 
of tlie acknowledged out if the other 
|>arty shotild afterwards produce evidence 
m support of his claim, the Kazee must 
adjudge her to he his wife, as evidence is 
stronger than acknowledgment. 

A decree adjudging a leije to a smgle 
claimant cannot he reversed tn favour of a 
suhseguent clavenaiit^ un/ess Jus witnesses 
prove a priority of date. — If only one man 
claim marriage with a woman, and she deny 
it, and he produce evidence in support of 
his claim, and, the Kazee having in con- 
sequence passed a decree in his fpour, 
another person then appear and claim his 
maniage with the same woman, in this case 
the Kazee must not reverse his decree ; be- 
cause, having been passed on good grounds, 
it cannot afterwards be afleeted by a cir- 
cumstance of equal, and far less by one of 
inferior force.— If, however, the witnesses 
of the second plaintitf should attest the dat(! 
of the marriage to have been prior to that 
mentioned by the wilnesHcs of the first plain- 
tiff, the evidence brought hy tiie second 
plaintiff must in that ease he preferre d, as 
the error of the first witnesses has thereby 
been made apparent. — 'I he law is the same 
in a case w'here a husband and wife living 
together, and tbeir niarriage be ing notorious, 
another person claims marricige with tlie 
woman, and brings evidence in sup])ort ot 
his plea ; lor in this ease liis e\idenee is not 
admitted unless it ])rov(;a mairiage piior to 
that of the husband with whom the wife 
then lives. 

Two claimants to a slave, on a idea of 
purchase, upon his he ing adjudged oetireen 
them, are severalty at lifurty to pay half the 
price, or to relinquish the hurgain. — If two 
men severally eluini a right of jiroiuTty in a 
slave in the possc'ssion of another (as if eaeli 
were to assiTt tliat be liad purchased him 
from that other), and each bring evidence in 
support of his claim, in that easc*(as the 
Kazee must adjudge him to be tlie joint pro- 
perty of both), they are severally at liberty 
either to take the half of the sla\e at the 
half of the price or relinquish the bargain. — 
The case is therefore the saine as where two 
unauthorized p('rsoiis sell the same article 
belonging to a third person to two dillcjent 
men, and the proprietor confirms both sales, 
in which case each purchaser is at libertv 
either to take the half of the article for half 
the stipulated price, or to reject the sale 
entirely and receive back his money ; be- 
cause, as he had before assented to the 
bargain, on the supposition of its extending 
to the whole of the article, it cannot be 
inferred that he assented to the nartial 
bargain ; he is tlierefore at liberty either to 
accept or reject it as he pleases. If, how- 
ever, in the case in question, after the Kazee 
^ adjudging the half to each, one of the par- 
^ ties should reject it, the other cannot take 
the whole, because that half was adiudged i 
to the ot^her in consequence of eyidAce he ^ 
and on his rejecting it the sale 


becomes, in that half, null and void.— -It 
were otherwise, however, if one of the par- 
ties should inlimate his rejection of the naif 
prior to the adjudication of the Kazee, for in 
that case he would be entitled to take the 
whole, because his claim went to a right to 
the whole from purchase, and as the oar to 
his obtainment of the whole (namely, the,., 
plea of the other) is removed bf the relin- 
quishment of the co-plaintiff', prior to the 
virtual annulment of any part of the sale 
by the decree of the Kazee, he is conse- 
quently entitled to the whole of his claim. 
(Analogous to this is the resignation made, 
by one of two fcjhafees, of his right of pre- 
emption, prior to the determination of the 
Kazee in favour of both. — Analogous, also, 
to the first statement is that of the resigna- 
tion made by one of two Shafees of his right 
of pre-(‘inption subsequent to the decree of 
the Kazee in favour of both.)* 

But if they specify and prove dates, the 
stale must be adjudged to the prior pur^ 
chaser.— \'V is to be observed that if, in the 
case in question, the two plaintiffs should 
specify the dates of their purchase, the sale 
must be adjudged in favour of the prior 
])urcliaser ; because it appears that he had 
establislu d his right at a time w’hen he had 
no ()])ponent ; and on this account the subse- 
quent claim of the other is invalid. — If one 
of the parti(‘S should mention a date, and 
I not the otla r, the sale must in that case be 
I adjudged in favour of the one w’ho specifies 
th(‘ date; heeause he clearly establishes his 
claim at a particular time; and as the other 
does not sjaeify any ])eriod, it becomes, of 
conse quence, doubtful whether ho purchased 
it ])ii(>r or posterior to the particular time 
'meiilioned by the other; and the Kazee 
(because of this doubt) cannot pass a decree 
in bis favonr.— If neither of the parties 
speciiy a date, and one of them he in posses- 
sion ot the thing, the claim of the possessor 
is preferable ; be cause it is probable that his 
right of possession was derived from prior 
purchase ; and also, bccahse both of their 
claims he ing cstafdished in an equal degree, 
the possession, which is undisputed, cannot 
I be afl'ecte d by a matter of doubt. The same 
I rule obtains when one of the plaintiffs is 
I seised of the thing, and the witnesses of 
the other specify the date of his purchase. — 
But it is to be observed that if the witnesses 
should expressly attest his purchase to have 
been prior to that of the purchase of the 
possessor, the sale must in this case be ad- 
judged in his favour ; as a certain knowledge 
of prior purchase establishes a positive right, 
w^hereas possession establishes only an im- 
plied right. 

Where one party pleads purchase, and the 
other gift and seisin {without specifying 
dates), the article must he adjudged to the 
purchaser two men claim a particular 
article, one in virtue of purch«,se, and the 

This is fully explained under the article 
Shaffa. 
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other in virtue of gift and seisin, and each 
produce evidence in support of nis claim, 
without, however, mentioning dates, in this 
case the evidence to the purchase must he 
admitted in preference ; because purchase is 
stronger in its nature than gift, as it involves 
a mutual exchange ; and also, because pur- 
*chase is in itselt a cause of a right of pro- 
perty ; whereas the right of pioperty m a 
gift rests upon the acceptance.— It the claim 
of the one be foundid upon purchase, and 
that of the other upon ciiarity and seisin, 
and all the other citeumstances* be the same 
as above stated, the same rule holds, he- i 
cause of the reasons aforesaid. If, however, I 
the claim of one be founded upon ^ift and i 
seisin, and that ot the other upon charity | 
and seisin, the Kazec must in tins ease' 
decree the thing to he in an (qual degree 
the joint properly of both ; st eiiig that their 
claims are equal, and that ncitlier has a 
preference over tlu‘ otlur. 

Objkction. — A pri'feicncc ought to he 
given to the cluini of charity o^er that of 
gilt ; because a gilt is not hindiiig, sinec flu* 
giver may retract tlu' gilt ; uhcieas charity 
18 binding, and cannot he retracted. 

Ki:rLY. — 1^0 prefen nee is gi\en exci'pting 
for some cfiect immediati ly oju'rating ; and j 
the legality of retraeting a gilt, and the 
illegality of ndraeting charity, relate to the 
future ; but at tlic moment they are on a 
foot of equality.— It is to lu' ohs( rvtd that I 
this doctrine ot the e(iuality of claims of gilt 
and of charity, and of the necessity for 
decreeing Jointly to both, is w hen the thing 
in question is ea])ahle of dixision. lliit if 
the thing be inca])ablo of division, there i 
a diflcTcnce of o])iniun ; some niaiiitaiuiiig 
that the laxv in this case is the same; and 
olhtrs maiiitaining that tlie laxv in tliis case 
is dih’ereiit, as it induces a gilt witli respect 
to indi linite pio])irty, wliicli is nnluwiul. 

A claimant on a plea of purchase, and (> 
claimant on a plea of marriaije, ate ujton an 
equal footing. — If tw o p( rsoiis lay claim to 
the same thing, one of them in virtue of 
purchase, and the other (]j( mg a woman) in 
virtue of the possessor’s liaving married 
her, and having settli d that aitiele as her 
dower, — in this ease both ])laintill‘H arc upon 
an equal footing; l)ecause tlie claiin ot taeh 
in point of strength is i(iual, since a con- j 
tract of purchase, and of marriage, are both ! 
contracts of exchange, and ^holh ((luully 
occasion a light of pro])(‘rty.— 1 ids is accord- 
ing to Haneefa and A boo ^ oosal. Moham- 
med maintains that the i)lea ot purchase is 
to be preleired, and that the liushand must 
be made responsible to the woman for the 
value of the article in dispute; as by this 
means a preference is given to the plea of j 
purchase, whilst at the same time the claims 
of both are attended to. 

A plea ofpatcnage and seisin is jjreferahle 
to a plea gift and seisin. — If one of two 
plaintiffs plead pawnage and seisin, and the 
other plead gift and seisin, and each pr<w 
ducc evidence in support of his plea, in this 


case the plea of pawnage must be preferred. 
—This proceeds upon a favourable construe- 
tion.— Analogy would suggest that the plea 
of gift ought to be preferred, because gifts 
occasion a right of property, whereas pawn- 
ap does not.— The reason for a more favour- 
able construction in this instance is that 
seisin in virtue of pawnage occasions respon- 
sibility, wliich is not the case with respect 
to seisin in consequence of gift ; and a 
contract which occasions responsibility is 
stronger than one which does not occasion 
! it. — It is different where the ffift is made in 
exchange f(>r some other thing; because 
such a gift is ultimately a sale; and sale is 
stronger tliun pawnage. 

Ttro claims, equailt/ supported, must be 
determined by the nriority of Jp two 

men elami an iihMdiitc right of property in 
tho saint' artieh', w hich is in the possession 
of a third ja rson, and cat'h mention the date 
of coiniiuncfniint. of his right, it must in 
that cast' he atljudgtd in favour of him who 
])h ads olth'st date ;■ bt'cause having 
e.stahlishctl his ])iior light of property, it 
tollows that no other can at'terwaras obtain 
that hut Iroin liim ; and thti other plaintiff’, 
in this instance, has not obtained the right 
of pr(»p( rty 1‘roni him. 

Tu'o pleas if purchase, preferred against 
one person, must ulsi> be determined by the 
oldest, date, li' two men prefer a claim of 
])urchas<' ugumst anotlu'r who is not tho 
I possessor ot th(' artieh' in dispute, and each 
bring eviddHte of liis piirclnise, sj)ecifying 
dilfen'iit dates, the person who prove'S tho 
prior date must he* preferred, ns he prov^es his 
liglit at a p( riod vxlien he had no o])ponent. 

Jf, against two dif'erent persons, the 
article is adjudged equally betu'ee.n both 
claimants. — If two elaimants prefer an 
allegation of pnrehase, the one hiinging 
j evidcnee in j>roof of his having bought the 
I article dispute liom /I'yd, and tlie other 
I bringing evidence in ])roof of his having 
I bought it from Omar, and tlio witnesses of 
' each specify tho datijs of these purchases, in 
this ease hotli ])laintifts an^ on a footing of 
(‘quality, as each of tlu'm has ( stablished the 
riglit ot property of his respective seller, 
and hence tlie case is the same as if the two 
sellers were tliemselves present and (duimed 
their resp(.clive rights. — Each plaintiff', 
therefore, is at lilierty to take the half of 
the thing at half of the price, or to relinquish 
his ])urehasi entirely, for the reason before 
exidained. If the witnesses of one of the 
paities specify a determinate time of pay- 
ment, and not the witnesses of the other, 

I still the Kazee must adjudge one half to 
each ; b( cause a knowledge of the length of 
credit does not imply priority in point of 
purchase ;— nay, it is even probable that the 
other’s light of property may have been of 
prior date, as the case supposes two different 
sellers.— (It is otherwise where there is only* 
one seller, as in that case both jiarties are 
agreed in the derivation of their right of 
property from one and the same seller.) 

• 27 
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VtUeH Qn$ only adduce evidence to a date^ must be preferred (and this, aooording to 
tchen U must he ei^udged to If, on the ^ne tradition, is also the opinion of Han^fa); 
OtWx hiuid, one of the plaintiffs prove a date )ecanse the right of property of the claimant 
of purchase, and not the other, a decree ‘•f known date is established in the past, 
must be passed in favour of the claimant irhereas that of the other, in oonsequenoe of 
whose iaie of purchase is ascertained, unless is evidence not mentioning any date, is 
the purchase of the other can be proved to »nly established in the present ; and the 
have preceded his. . has precedence of the present;— in the* 

Where four claimants plead a right in a ame manner as where one of two claimants 
thing^as Uerived from four different persons, from purchase proves the date of his pur- 
the article is adjuebed among them in equal lots, nhase, and the other does not ; in which case 
—If one plaintiff claim a right to an article ho evidence of the former is preferred. — 
from his having purchased it from Zoyd, — a Che reasoning: of Haneefa and Mohammed 
second, from a gut of it to him by Omar, — a s that the evidence adduced by the possessor 
third, from inheritance from his father, — and )f an article in dispute is admitted only as 
a fourth, from its having been bestowed t tends to repulsion but, in the case in 
upon him in charity by a particular person, [uestion, no property of repulsion exists, be-* 
—and each of the four claimants adduce sause it is in this instance doubtful whether 
evidence in support of his claim, in this case ho plaintiff may have derived his right 
the Kazoo must adjudge the article among u the article from the possessor or not, 
them, in four equal lots; because each of ;ince it is possible that if the plaintiff's 
them pleads his right, as derived from a ritnesscs were to mention a date, that 
different person, and the case is tlierefore ate might prove to be prior :— the evidence 
the same as if these four different persons dduced by the plaintiff is therefore pre- 
had themselves appeared in court, and each srred. 

proved his absolute riglit of property. And the same, xoherc the subject in dis- 

'The evidence of the possessor must he pre~ vite is immoveable property. — A SIMILAR 
fer^'ed to that of the plaintiff, where it proves tlisagreement subsists with respect to a 
a ].r-ior date 0/ If a plaintiff adduce contested house in the possession of two 
evidence to prove his right of propeudy in a plaintiffs ; for, according to Haneefa and 
thing from a particular period, and the Mohammed, the house must be left in their 
possessor of the thing adduce evidence to possession, as before, and no regard whatever 
prove his right from a prior period, the paid to the evidence on cither part; whereas, 
evidence of the possessor must be pn'fcrred. according to Aboo Yoosaf, a decree must be 
— This is acooraing to iraiieefa and Aboo passed in favour of him who proves a date, 
Yoosaf. — It appears also (from one tradition) —Supposing, however, the liouse to be in the 
to be the opinion of Mohamnied. — According, possession of a third person, and all the other 
however, to another tradition, Mohammed circumstances to be the same, in that case, 
is of opinion that the evidence of the pos- according to Haneefa, both the claimants are 
sessor ought not to bo preferred (and this is upon an equal footing ; whereas, according 
tho sentiment he adopted and acted upon) ; to Aboo Yoosaf, the evidence on the part of 
because, as each party iiroduced evideiKU' in him who proves tho date must be preferred, 
support of his absolute right of ])roperty — Moliammed, on tho other hand, alleges 
witnout explaining the eauso of that right that tlie evidence on the part of him who 
it follows that a priority or posteriority o does not sliow any date must be preferred; 
date is in this iustaii(;e immaterial. — Tin because he claims a prior right of property, 
reasoning of lluneefa and Aboo Yoosaf i on the ground that when a person claims 
that wherever a person proves his right 0 property in an absolute manner, without 
property in a thing at a particular period specifying any date, and establishes his 
the right of projicrty of another in thai claim, he is entitled to more than one who 
tiling at a subseoiiont period cannot other- specifies a date ; as holds in a case of claim 
wise be established tlian by its being derivc( of acquisition by labour. — The argument of 
from the former ; but, in the case in qiies Aboo Yoosaf is that the mention of a date 
tion, the plaintiff has not pleaded the deriva- is a certain corroboration of the claimant's 
tion of his right of property from the pos right of property at that time ; whereas the 
sessor ; and therefore the evidence of tb omission of a date admits of two construc- 
possessor is preferred. tions, as it leaves it doubtful whether the 

The evidence on the vart of the plaintiff i right of the other had existed prior or pos- 
pr^erred, where the claim is laid absolutely terior to that period ; and as certainty is 
— If a plaintiff and possessor, respectively always a cause of preference, he whose evi- 
bring evidence to prove ‘each his right 0. dence goes to establish a date is therefore 
property, in an absolute maimer (that is, preferred; — in the same manner as where 
witnout explaining the instrument or cause two persons claim the purchase of the same 
of it), and the witnesses of one of the parties thing, and one of them specifies the date and 
declare tho date of bis right, and not those not Ihe other. — The argument of Haneefa 
of the o^or, in this case (according to Haneeft is that the date mentioned by the dating 
amhammed) the evidence of the plaintif claimant bears the construction either of 
must TO preferred.— Aboo Yoosaf alleges tha« priority or posteriority, in the same 
the evidence of tho claimant of known date as the claim of the otner, which is ri 
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also bears two constructions: the claims of 
both are, therefore, on a footings of equality. 
It is otherwise in the case of two purchasers, 
where one specifies the date, and not the 
other; because purchase being a supervenient 
circumstance, is therefore, when doubtful, 
referred to the nearest period ; and hence, 
in that case, the reason for preferring the 
known date. 

Case of claims to animals^ founded upon 
generation, — If a phiintitf and possessor 
should both bring evidence to prove a gene- 
ration, as if each should bring evidence to 
prove that “such a camel (for instance) is 
the ofispring of a particular camel, w'hich 
had brought it forth whilst in his posses- 
sion,'’ — in this case the claim of the posses- 
sor must be preferred; because, as the evi- 
dence is adduced upon a point which derives 
no additional proof from actual j)osses8ion, 
it follows that the plaintitf and tlu' posses- 
sor are both upon a perfect ('quality vith 
respect to plea and evidence ; and the evi- 
dence on the part of tlu' possc'ssor afbTW'ards 
acquires a superiority from the circumstance' 
of his possession : the Kazi'c must tlu'reforo 
adjudge the camel to him. — This is approved. 
— Veesa Ibn Ayam, however, has asserted 
the contrary ; for h(‘ maintains that as both 
evidences are in opiK)sition to ('aeh other, 
they must both be n jected, and the camel 
left, as it was, in the hands of the ])ossessor ; 
but that it ought not to be decreed to him 
by the Kazee. 

If, in a suit respecting a horse, the plain- 
tiff assert that ho had pureba.sed it from 
Zeyd, and that it wus the ofrs])ring of a 
horse of Zeyd, and the possessor assert that 
he had bought it from Omar, and that it was 
the offspring of a liorse of Omar’s, and each 
bring evidence in proof of the horse having 
been pro(liic<'d from a dam in the possession 
of the seller, it is the same as if each had 
adduced evidence in ])roof of the horse 
having been produced in his own possession. 
If, on the othef hand, one of the parties 
bring evidence in proof of his right of pro- 
perty, and the other in proof of the contrary, 
in this case the claim of the party proving 
the generation of the horse is preferred, 
whether he be the ])ossessor or not ; because, 
as the evidence adduced by him goes to 
prove his right of property ab initio, it 
follows that the right oannot afterwards 
exist in another, unless by a derivation of it 
from him.— In the same manner also, if, 
where neither of the parties is possessed of 
the horse, one prove that it was produced in 
his possession, and the other prove his right 
of property, a decree mu.st pass in favour of 
him wmo proves the generation of the horse. 
—It is to be obser’sed that if the Kazee pass 
a decree in favour of the person who proves 
the production of the horse Irom one in his 
possessioii, and another person then^rove, 
by evidence, the generation of it to have 
been from his property, the Kazee must, in 
that case, pass a decree in favour of tlat 
thW person, unless the possessor again pro- 


duce evidence in proof of the generation, in 
opposition to that person. 

Or to any other property founded upon a 
cause of riaht equivalent to generation, — The 
same rule holds with respect to materials for 
making cloth, where they have undergone 
only one operation (such as spinning, for 
instance). — ^Thus, if a plaintiff and a pos- 
sessor, respectively, assert that “-the yarn 
in dispute is his property, and he has spun 
it himself, “ ana each bring evidence in 
support of his claim, in that case the Kazee 
must pass a decree in favour of the posses- 
sor, in the same manner as in a case of 
claim founded upon generation : and the 
sanio of every cause relating to property 
\yhich is simplo and not complicated, suoh, 
for instance, as the extracting of milk from 
an animal, the making of cheese, or of felts, 
the sheering of wool, and the like. — If, on 
the other band, the eauso of right of pro- 
]>erty be of a (ioniidicated nature, such os 
ilu' wearing of cloth, the planting of trees, 
or tlio sqwiiig of wlieat, and a dispute arise 
bi'twei n a plaintilf and possessor of any of 
tlu'se artielcs, the Kazee must pass a decree 
in favour of the i)laintifl’, ana not of the 
])ossessor, — and so also, if a plaintiff’ and 
])()SKe8sor, ri'speotively, adduce evidence in 
proof of his absolute right of property, 
witbeut e.xplaiiung tlio cause. — If the cause 
bo doubtful (that is, if it be unknown 
whetlK'i* complicated or simple), recourse 
must bo had to skilful persons ; and if it 
appear doubtful to tliem also, the Kazee 
must in that case decree in favour of that 
plaintiff who is not the ])osscH8or ; because 
the original principle is to pass the decree in 
conformity with Inc evidence adduced by 
tile plaintiff ; and although an exception be 
established in cases of claim founded upon 
generation (because of a tradition of the 
prophet, who, upon a certain occasion, de- 
cided.in such a case, in favour of the posses- 
sor), still, in a case where the cause is doubt- 
ful, and where of course it cannot be ascer- 
tained whether the article is comprehended 
within the exception, recourse must be had 
to the original principle of the law. 

The possessor of an article^ proving hie 
haring purchased it from the claimant^ sets 
aside his plea. — If a plaintiff produce evi- 
dence in support of nis absolute right of 
property in an article, and the possessor 
bring evidence to prove his haying pur- 
chased the article from the plaintiff, the 
evidence of the possessor must be preferred ; 
because, although the plaintiff plead that 
bi^ right of property was of prior date, yet 
the possessor appears to have afterwards 
purchased the article from him (which is in 
no ft'spect repugnant thereto), and hence the 
case is the same as if the possessor were first 
to acknowledge that the article had formerly 
belonged to the plaintiff*, and then to asse^ 
that he had purchased it from him. 

Jf each varty prove a purchase from the 
other (without specifying a date) no decree 
can take place, — Ip a plaintiff bfing evi- 

27 * 
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dettoe to prove his purchase of the article iu 
dilute from the possessor, and the possessor, 
on the other hand, bring: evidence in proof 
Of his having purchased it from the plaintiff, 
and neither party speosty the date of liis 
purchase, in this case the evidence of both 
falls to the ground, and the thing in dispute 
is left in tiic hands of the possessor. — The 
compiler of th<? Jledaya observes that this is 
according to llancMifa and Aboo Yoosaf : but 
that Mohammed has said that the Kazee 
must admit the (widcnce of both, and that 
then tlio thing goes to the plaintiff ; })ecause 
a conformity to the evidence of both is prac- 
ticable, since it is possible that the ])osses- 
sor may have purchased the thing from the 
plaintiff, and having then received posses- 
sion of it, may have afterwards sold it to 
him again. — This construction ought there- 
fore to be adopted ; more especially as sei-^in 
implies that the possessor must have mad(‘ 
the first purchase ; nor can the contrary, 
indeed,’" be supposed, because (according to 
Mohamm('d) a thing cannot be sold pre\ious 
to the seller’s possi'ssiou of it, although it 
be land.— The reasoning of llaneefa and 
Aboo Yooaaf is that ('aeh of the parties, in 
nleading a purijhase from the otlu'r, viilually 
makes an aeknowliHlgment of th(' right of 
property iu the other ; an<l as, when* each 
party makes an aeknowledgment in favour 
of tho other, the evidence of both must be 
set aside, aeeording to all our doetors, so also 
in the case in question.— In nply to the 
assertion of Mobaniim'd, it is to be obsi^rved 
that a cqnformily to the ('videiiee of holh is 
impractieahle, in as miicdi as the cause, 
namely, the juirehasi', is an obji'ct only as 
far as it is necessary to iirove tlie existi'iiee 
of the effect, namely, right of propmty. — 
Now, in tho ease in (|u<‘slion, it is imprae- 
ticablc to pass a decree in favour of the 
possessor’s right of pnqicrty, but by pre- 
viously admitting the ])laiutitl’s righU; and 
hence if the Kazee were to ])ass a dicree in 
favour of the possessor, it is a decree upon 
tho cause, naiiu'ly, the piu’chase, which 
would bo vain and useless. 

And no als(t, if vdcJt prove pat/menf of (he 
priee.—lVy iu tin* ease now under considera- 
tion, the witnesses of eacdi jiarty should 
give evideiioo of the paynumt of the ])riee 
(ouo thousand dir ms, for instance), in that 
case (according to llaneefa and Aboo Yoosaf) 
a Mokasa, or mutual liquidation, takes place 
with respect to both prices, provided tho 
prices be on an equality either wdth regard 
to prompt payment, or to a payment at a 
limited period, because in tliis case the seisin 
of each party induces responsibility.— If no 
evidence be given of the payment of the | 
price, in this case also, according to Moham- 
Tued, a mutual liquidation takes place, 
because the price is due from each party to , 
the other respectively, provided the wit- 1 
nesses of each separately testify to the sale, 
and also to the seisin of the article sold*— 
And here, in the opinion of all our doctors, 
the evidence of both parties fulls to^. the 


ground ; since, even according to Mohammed, 
a conformity to the evidence of both is im- 
practicable in this instance ; because both 
the sales are valid, as being both made after 
seisin : moreover, no date is specified, nor 
does any argument of a date exist by which 
a preference might be given to the one claim y 
rather than to the other ; they are therefore 
of equal force, and no superiority is assigned 
to the one over the other ; and the evidence 
of both parties consequently is accounted of 
no force.— It is otherwise in the preceding 
case, because, as no mention is there made 
of the seisin of either party, a conformity 
to the evidence of both is practicable, as has 
been already explained. 

In disputes concerning land^ a decree must 
he passed in favour of the last purchaser , — 
If the thing in dispute be land, and the 
witnesses of both parties specify the dates of 
purehase, without making any mention of 
the seisin of either party, in that case, where 
tho date of the plaintifl“’s purchase precedes 
that of the possessor, the Kazee (according 
to llaneefa and Aboo Y'oosaf) must pass a 
decree in favour of the possessor ; and the 
dispute is settled as if the plaintiff had first 
])ureha8ed the land, and then sold it to the 
p()ss(‘ssor previous to his own seisin of it, 
which iu their opinion is lawful. Moham- 
, med, on the other hand, contends that the 
I Kazee ought to pass a decree in favour of 
! tlie i)laintitf ; because, as (according tx) hino) 

' the sale of land previous to the seisin of it 
is not lawful, the land ought necessarily to 
remain with the plaintiff. — If, on the other 
hand, tlie witnesses of both parties give 
(‘vid('nee aKo to the seisin, in that case the 
Kazee must pass a deen'c in favour of the 
l)ossesM>r, aeeording to all our doetors; be- 
cause botli sales are in such an instance 
universally admitted to be valid. This, hoW- 
evtT, i)roeeeds upon a supposition of the date 
of tlie ])laintitrs purehase being prior to 
that of the possessor’s : for if the date 
jiroved by the possessor Be prior to that 
proved by the plaintiff, the Kazee must pass 
a decree in favour of the plaintiff, whether 
the witnesses may or may not have specified 
the seisin ; and llie matter is adjusted as if 
tfie possessor had first purchased the thing 
from the plaintiff, and having received seisin 
of it, had afterwards sold it to the plaintiff, 
without liaving as yet delivered it to him ; 

I or as if, having delivered it, it had reverted 
! to him again from some other cause. 

! 2'he production of amj nuniher of witnesses 
I ahove the taufut nundwr fnakes no difference 
with I'especf to the decree.— If one of two 
plaintiffs produce two, and the other plaintiff’ 
produce four witnesses, still they are on an 
equal footing ; because, as the testimony of 
each two of the four witnesses is a complete 
cause, or ground of decision, it follows that 
the evidence of four witnesses • amounts 
merely to two causes ; and a multiplicity of 
causes is no argument of superiority, since it 
is m the strength of a cause, and not in the 
number, tliat a superiority lies. 
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Case of a claim made hy two persons to a 
house ; where one claims the half and the 
other the whole a house in ^ssession of 
any person be claimed by two otner persons, 
one of them alleginc: his right to the whole, 
and the other to the half, and each bring 
evidence in proof of his claim, in this case 
the Kazee must adjudge three-fourths to the 
claimant of the whole, and one-fourth to the 
claim aut of the half, according to llaneefa. 
because (agreeable to his tenets) regard 
must be had to the nature of the dis])ute ; 
and as, in the present instance, no dispute 
subsists with respect to one half, that half 
goes exclusively to the claimant of the 
whole; but as there is a dis]mte between 
the parties respecting the other half, and as 
they arc both upon an equal footing with 
regard to the ground of tlieir claim, that 
half therefore goes to them both in equal 
proportions.— Tlio two disci j)les alleg(‘ that 
the^ house must be divided betwism the 
claimants in three equal lots, two going to 
the plaintifi' for the w'hole, and one to tlu' 
plaintiff for tlu* half ; Ixcause, according to 
them, regard must be had to arithmetical 
proportion; in other w’ords, tlie ])laintilf for 
the^ whole, in consideration of his claim, 
w'hich is to the twai halves, is entitled to two 
lots, and the plaintiff for the half, in consi- 
deration of his claim, wdiieh is to one half, 
is entitled to one lot : tlu' hous(‘, therefore, 
is divided between them in thrie lots. — If, 
on the other hand, the house in dispute he 
in the possession of the ])arti('s, the whol(‘ of 
the house in that case goes to the claimant 
of the whole ; for he receives the half ])os- 
sessed by the claimant of the half in conse- 
quence of a decree of the Kazee (which de- 
cree must necessarily he granted him, since 
in being a claimant for the whole, lu; is a 
ejaimant for that half, without having pos- 
session of it, and judgment must therefore 
be given according to his evidence) ; and he 
keeps the other half, of w’hich he was him- 
self possessed, IIS it is a necessary inference 
that the claim of the otlu r ])laintitf related 
only to that half of wdiich he was in posses- 
sion, since if he were to prefiT a claim to j 
the other half, it must follow that the half I 
of which he is in possession is held hy an 
unjust tenure:— and as no claim subsists 
with respect to the half in the hands of the 
claimant of the whole, it consequently re- 
mains" with him. — In short, the whole house ; 
remains with him. 

In claims founded upon generation rc- 
gard must he paid to the date stated taj the 
claima 7 it.—\Y two persons lav claim to an 
animal, and each adduce evidence to prove 
its production, at the same time specifying 
the date, in this case the animal must be 
adjudged to the claimant w'hose witnesses 
specified a date apparently according with 
the aire of tht^ animal ; because, as probabi- 
lity is aif argument in his favour, he re there- 
fore entitled to a preference. — If, however, 
the age of the animal be doubtful, an<^ an 
agreement with the date on one side or the 


other not apparent, it must then be adjudged 
in an equal degree to both, and the specifica- 
tion of aates set aside : that is, the case must 
be considered in the same light as if no dates 
had been mentioned.— If, on the other hand, 
both the dates be repugnant to the apparent 
age of the animal, the evidence of each party 
is nugatory (and such also is reported from 
Hakim), because the falsity of the evidence 
on both parts is in such a case manifest : — 
the animal is tluTclore left with the person 
W’lu. may he in ])os8('ssioii of it. 

One party pleading a trust, and the other 
asserti)ig an usurpation, each is upon an 
cipial footing, two pt'rsons severally pre- 
ler a i>loa against another wlio is in posses- 
sion of a slave ; tlu' oiu' pleading that the 
nosst'ssor has iisuiin d the said slave from 
him,” and tlu' other, that “ ho has com- 
mitted the said slav(' to him intrust;” in 
this ease the Kazet' must dccreo one half of 
the slave to cacJi, as their claims arc equally 
stnuig. 

Section. 

Of Disputes concerning Possession, 

TJh' possession (f (fn unimal is ascertained 
to! any act a'hieh implies a}t use of the animal, 
— If two UK'U dis])ute the possession of an 
animal, one of tlu'iu lu'ing mounted upon it, 
mid. the otlu r holding Hk* bridle, in this case 
the claim of the' rider is the strongest, since 
his act of riding iqion it is an act in virtue 
of right of projurty. — In Iho same manner, 
also, if on<‘ of them ho riding on the saddle, 
and the other on the croup, the claim of tho 
pi'rson st ated noon the saddle is preferable. 
It is otlierw'is(‘, liowc'vor, if they b(‘ mounted 
uDon an animal without a saddle ; for in this 
(‘ase the property of the animal is divided 
h(‘tween tlu'm, as hotli are, with n'spect to 
the aet of riding, ujion an cipial footing in 
.such an instance. 

Jf two men contend concerning a camel, 
tho (ftic having a burden, his own property, 
upon it, and tho otlier having m his hand 
the Mohar or rope that guidtss it, the right 
f the person liaving the burden upon it is 
preferable, us the camel is employed in his 
serv iec. 

I'he right of one using a filing is prefer- 
able, to that of one laying hold of it. — If two 
men dispute respecting an under garment, 
the one wearing it, and the other holding 
the sleeve of it, the claim of the wearer is 
preferable, as his act is evident. 

If two persons should dispute concemint 
a carpet, thi* one being seated upon it, and 
tho other having hold of it with his hand, 
the Kazee must not pass a decree in favoui 
of either. 

li' two persons dispute concerning a piece 
of cloth, the one enclosing great part of it 
in his hand, and the other having hold of the 
border of it, in this case the cloth is equally 
parted between them, because the greakjr 
uantity held by the one than the other 
oes not give a superiority of claim, as it 
goes only to furnish one ar^ment^or proof. 
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MkU of po$8e9i{<m over a foundling is 

„huhi$ own acknowledgment , a 

||0|^ be in X>oflee8noii of any person, and, 
capable of explaining his own condi- 
tion, declare that ** he is free,** his assertion 
filttst be credited, in as much as he w ^ 
own master. — If, on the other hand, he 
dc^dare hinaiself to be the slave of some other 
person than the possessor, he is adjudged to 
be the property of the possessor, because, in 
declaring himself a slave, he acknowledges 
that he is not his own master.-^-If, also, the 
boy be not capable of explaining his own 
condition, ho is adjudged to be the property 
of the possessor, because not being his own 
master he is considered in the same light as 
clothes or any similar article and if; after 
attaining maturity, he claim his freedom, his 

S lea will not bo admitted, because his slavery 
uring his childhood became apparent ; and 
no matter that becomes apparent can after- 
wards be set aside excepting upon proof. t 
The court of a Serai is adjudged hctweeii 
the disputants. — If there be ten apartments 
of a Serai in the possession of one man, and 
one apartment in the possession of another, 
and tnoy enter into a contention respecting 
the court of the Serai, in this case the claim 
of both must bo adjudged to be equal, since 
both have an equal right to the use of it, and 
to pass through it. 

A decree cannot he issued^ respecting a claim 
to lund^ without the adduction of evidence . — 
Ip two men claim a piece of ground, eacd 
respectively, asserting it to bo “ in liis 
possession, * the Kazee in this ease must not 
pass a decree in favour of the possession of 
either, until evidcnco be produced; since 
possession of land is not of a nature to Ix' 
actually seen by the Kazi'i', beeause of the 
impracticability of producing it in court; and 
also, because it is necessary to prove by evi- 
dence whatever is concealed from the know- 
ledge of the Kozoe. — If, therefore, cither of 
the parties produce evidence in su})port of 
his claim, the land must be adjudged to be 
in his possession ; heeausc of the establish- 
ment of proof, and also because possession is 
a right which is the object of desire, in the 
same manner as other rights. — If both parties 
produce evidence in support of their claims, 
xhe ground must in that case be adjudged to 
be jointly in possession of both. — If, how- 
ever, one of the claimants should have raad(' 
bricks upon the ground, or should have built 


* Undoubtedly meaning a foundling, or 
strayed child. 

tThe translator has omitted a case of con- 
siderable length, which immediately folio Ws, 
relative to the claim qf sundry persons to a 
waU, founded upon different circumstances 
which argue rignt of property. These cir- 
cumstances the translator has not been able 
to procure a satisfactory explanation of ; and 
they are probably such ns relate to anti- 
quated customs in Ai abia. , 


upon it, or dug a well or a ditch in it in all 
these cases the possession must he adjudged 
to him on account of those acts. 


CHAPTER y. 

OF CLAIM OP FAEENTAGE. 

A claim made hy the seller of a female 
slave to a child horn of her within less than 
six months after the sah\ is established . — If 
a person self a female slave, and she after- 
wards bring forth a child, and the seller 
claim it, — in that case, provided the birth 
take place in less than six months from the 
sale, the child is adjudged to the seller, and 
the mother is his Ara-Walid. — This is ac- 
cording to a favourable construction of the* 
law. In the opinion of Ziffer and Shafei the 
claim is null ; and this is agreeable to 
analogy ; because the seller, in making the 
sale, has virtually acknowledged the child to 
be a slave, which is inconsistent with his 
plea of its being his child. —The reason for a 
more favourable construction in this par- 
ticular is, that as the birth happened in less 
than six months from the sale, it is evident 
that the conception must have existed whilst 
the slave was m the possession of the seller ; 
and this arguc's th(' conception to have pro- 
ceedt'd from the seller, since there is no 
r(‘iison to suppose that the woman was. guilty 
of whoredom. As pregnancy, moreover, is a 
circumstance which may remain unknown^ 
for a time, the seller is on this account vindi-* 
cated from the cliarge of ])revarication or in- 
consistency, and Ills claim is consequently 
valid. — Now as his claim of parentage is 
valid, it is tlierelbre referred to the period <yf 
eonee])ti(>n ; and lienee it appears that the 
man has sold his Am-Walid ; and as the sale 
of an Am-Walid is unlawfuj, it must there- 
fore be annulled, and the price must be re- 
turned by the purchaser, as having been 
unjustly obtained. 

And if the purchaser make the same claim^ 
still the claim of the seller is preferred . — If, 
on the other hand, the purchaser should, 
either at the same time with, or posterior to, 
the claim of the seller, claim the parentage 
of the child, in that case, also, the claim of 
the seller is preferred, because of its having 
existed prior to that of the purchaser, as 
being referred to the period of conception. 

If the birth happen within from six months 
to two years after the sale^ his claim is not 
admitted without the verification of the pur~ 
chaser. — Supposing, however, the child to 
be born two years after the sale, the seller's 
claim of parentage is not in that case valid ; 
because the conception, in this instance, 
could nttt possibly nave token place during 
his possession of the slave, and tMs is the 
only idea under which a decision could pass 
ill nis favour his claim, therefore, cannot 
he admitted unless it be contirmed by the 
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pureh^r ; in which case the parentafi^e of 
the child is established ip the seller,* as on a 
supposition of mamage : — for this reason, 
however, the child is not free, nor is the sale 
annulled, since it is evident that the concep- 
tion did not take place whilst the slave was 
in the seller's possession : — the child's free- 
dom, therefore, is unestablished, as well as 
the eventual freedom of the mother.* — Sup- 
posing, also, the child to be born at any 
period more than six months and less than 
two years from the date of the sale, the claim 
of parentage by the seller cannot be ad- 
mitted, unless it be verified by the purchaser ; 
‘■“'“ij in this instance also, it is not absolutely 
certain that the conception took place during 
the seller’s right of property, wherefore there 
is no proof, and hence the necessity of the 
verification of the purchaser. — If, therefore, 
the purchaser verify the claim of the seller, 
the parentage is established in him, and the 
sale is annulled, and the child is tree, and 
the mother becomes an Am-Wiilid, in tlic 
same manner as in the first instance ; because 
seller and the purchaser are both agreed 
in the circumstance of conception having 
taken place during the right of property of 
the seller. 

The mother becomes his Am - IValul if the 
child he living at the time of the claim. — If 
the child, having been born in less than six 
months from the sale, should die, and the 
seller should afterwards claim his parentage, 
the mother docs not in that case become his 
Am-Walid \ because she is a dependant on 
the child, with regard to her eventual claim 
to freedom ; and the child not being extant 
to admit of its issue from the seller being 
proved, she cannot of course become his Am- 
Walid. — If, on the other hand, the mother 
were to die, where the child had been born 
in less than six months from the sale, and 
the seller claim his parentage, in this case 
the parentage of the child is established in 
the seller, and he is entitled to resume the 
child ; because the child is the principal with 
respect to the establishment of the parentage, 
and cannot therefore be affected by the extinc- 
tion of a dependancy in the death of the mother. 
— In this case the seller, according to Ilaneefa, 
must return the whole of tho price, because 
it becomes apparent that he sold his Am- 
Walid, and Haneefa holds that the property 
involved in an Am-Walid is not of an ap- 
preciable nature, in sales and usurpations, 
and that therefore the purchaser is not re- 
sponsible for it in the present instance.— In 
tne opinion of the two disciples, however, he 
ought only to return a proportion of the price 
adequate to the value of tlie child, because 
(accordi^ to them) the property involved in 
an Am-Walid is of an appreciable nature, 
and consequently induces responsibility in a 
purchaser. 

* Namely, her becoming an Am-Walid, 
which .would have given her an evcntiial 
claim to freedom. 


J(f made dy seller, after the mother has 
been etnanetpawed hv the purchaser, it ie 
valid: but if the child shoula have been eman- 
cipated by him* it is nulL-^lT is related, in 
the Jama Saghear, that if a female slave, 
being pregnant, should be sold by her 
master, ana having afterwards brought for^ 
a child, tho seller should claim the child ai^r 
she had been emancipated by the purchaser, 
in this case the child is considered as the off- 
spring of the seller, and he must return to 
the purch^er a part of the price propor- 
tionate to its value. This also accords with 
the opinion of the two disciples. Haneefa 
alleges that the seller must return the whole 
of the price, in tho same manner as in case 
of the mother's death ; and this is approved. 
—If, however, tho purchaser should have 
emancipated the child only, in this case the 
claim of the seller is null.— The reason for 
the distinction between these two cases is as 
follows. --In the former case, the child being 
the principal with regard to tho claim, and 
the mother only a dependancy (as has been 
already ‘explained), it follows that the bar to 
tho claim of parentage and claim of offspring 
(^namely, emancipation) exists in the depen- 
dant, that is, in tho mother*— and conse- 
quently cannot operate upon tho child, who 
is a principal; — the claim to tho child is 
thcrcioro approved, and it is accordingly 
free ; and the parentage is established in the 
seller. The freedom of tho child, moreover, 
or tho establishment of parentage, do not 
necessarily infer that the mother also is 
emancipated— (whence it is that the child of 
a Magroor is free, whilst tho mother remains 
a slave ; — and also, that if a person marry 
the female slave of anothei*, and begot a 
child upon her, the parentage is established 
in him, whilst tho mother continues tho slave 
of her master). — In the second case, on the 
contrary, tho bar exists in the child, who is 
tho principal, and hence tho claim cannot be 
mad^ good cither with respect to tho prin- 
cipal or tho dependancy.— Tho freedom of 
the child is a bar to the validity of tho 
claim, because, as emancipation is incapable 
of annulment, in the same manner ar- a claim 
of parentage or of offspring are incapable of 
it, they arc therefore both of equal force. 
Now, in the case in question, an actual 
manumission has been established on tho 
part of the purchaser, whilst on the part of 
the scdler, on the other hand, is established a 
right of claim in regard to the child, and a 
right of emancipation in regard to the 
mother ; but a mere right to a thing cannot 
be opposed to the actual thing itself. — It is 
also to be observed that the purchaser's 
creating the child a Modabbir is, in this 
respect, equivalent to the complete emanci- 
pation of him, as that also is incapable of 
annulment, and is, moreover, followed by 
certain of the effects of emancipation, — such, 
for instance, as preventing sale. • 

A claim made by the original seller, after 
a Second sale, is valid ; and that sale is null. 
— Ip a person sell a slave, tbat ha%been bom 
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of a female slave, who was his property at twins. Hence, as it appears that the pur- 
the time of the hirth,* and the pnrohaser chaser bon^t a person who was originally 
afterwards sell him to another person, and free, it follows that his purchase, and eon- 
the first seller then claim Wm, in that case seq^uently his emancipation of him, is null. — 
the slave in Question is his child, and the It is otherwise where there is only one slave, 
sale is null*, because sale* is capable of an- for in this case the buyer's purchase and 
nnlment, whereas the right of this person to iseauent emancipation are not liable to be 
olaim the parentage of the slave is incapable auUed upon the seller establishing his • 
of it; the sale is accordingly annulled. — -In claim ; whereas, in the case now under oon- 
the same manner, if the buyer, after the sidcration, the emancipation of the purchaser 
purohase of the mother and son, should make is rendered null dependantly ; in other words, 
a Mokatib of the former, or pledge him, or freedom is first established in the slave who 
let him out to hire, — or, if he should make a remained in the claimant’s hands, and is 


Mokatiba of the mother, or pledge her, or 
give her in marriage to some person, and the 
seller afterwards claim the child, -pin any of 
these cases his claim must be admitted ; and 
all the several contracts mentioned are an- 
nulled, as they are all capable of annul- 
ment.-plt is otherwise where the purchaser 
emancipates or makes a Modahhir of the 
child, —as has been already explained -.—and 
it is also otherwise where the purchaser first 
claims him as his child, and afterwards the 
seller,— because the parentage, after having 
been established in the purenaser, cannot 
again be established in the seller, as it is a 
right which is incapable of annulment, and 
henco the case is the same as if the i)urchaser 
had emancipated him. 

A claim vHtahlishcd tvifh I'vspcci to one {n'{)i 
estahlishes it with eenpect the other also.- 
If a female slave bring forth twins, and tlu 
pi'oprietor claim the parentage' of one o 
Them, in this case tlu' esta\)lis]imont of 
parentage in him, witli respect to one of 
Them, necessarily involves the same with re- 
spect to tho other ; because tli(‘y must both 
have been conceived from one seed ; for this 
reason, that by twins is understood two cliil- 
dren born of the same mother, and hetwetui 
the birth of whom a period of less than six 
months has intervened,— and it is therefore 
impossible that the conception of tlie other 
child should have been supiTveiiieni and 
rate, as pregnancy t cannot he short of 
«... SHJT^hs. — It is related, in the Jama Sag- 
bTer, that4f ^ person ho possessed of two 
slaves, twinsT^llo. had been horn liis pro- 
rty, and he should ene of them, and 
0 purchaser emancipate him, r«r.d the seller 
afterwards avow, as his issue, the one who 
remains in his bauds, in this case both the 
twins are his children, and the emancipation 
of the purchaser is null ; X because, upon the 
parentage being established of the one in his 
possession, by which he becomes free, the 
parentage and consequent freedom of the 
other are necessarily involved, as they are 


* This case supposes the child and the 
mother to be sold together, as appears bj’Hhe 
context a little further on. 

t Meaning the pregnancy requisite to pro- 
duce a perfect child. 

One eftect of which is to destroy his 
ri^t of Willa, which he would otherwise 
have enjoyed. 


then, dependantly, established in him who 
was sold and afterwards emancipated. There 
is therefore a material difference between the 
cases. * 

A claim of offspring cannot he estahlished, 
after an achnoivledgmcnt in favour of another 
person. — If a person be possessed of a boy, 
and declare tho hoy to he the son of a certain 
absent slave, and afterwards declare him to 
ho his own son, in this case the parentage 
of the possessor can never be established, 
although the absent slave were to deny the 
hoy to be his son.— TMs is according to 
Haneefa. Tho two disciples have said that, 
in case of tlie denial of the slave, the 
parentage of tho possessor is established. — 
A similar disagreement subsists where the 
possessor declares the hoy in his possession 
to ho the son of a particular person, and 
horn of his wife, and afterwards himself 
claims the parentage of him.— The reasoning 
of tlu' two diseijdes is that the acknowledg- 
ment, by the master, of the hoyheingthe son 
of his-slave, is r('])elled by the denial of the 
slave, whence the case becomes the same as 
if no such acknowledgment had ever been 
mad('.- Now, although parentage cannot be 
anuiilh'd after the establishment of it, yet an 
aeknowledgincnt of parentage is set aside by 
the denial of the person who is the object *of 
it, and the acknowledgment is ascribed to 
levity or compulsion (as if a person, by way 
of levity, or under the influ^mco of compul- 
sion, should make an acknowledgment that 
his slave was his son, in which case his 
acknowledgment is not valid) the case in 
(jnestion, therefore, becomes the same as if a 
purchaser of a slave should acknowledge that 
the *• seller had emaneipated him," and the 
seller deny the same, and the purchaser then 
say that “he had himself emancipated him 
for in this case the last assertion of the pur- 
chaser is credited, and the willa-right with 
respect to the slave thus emancipated rests 
with him ; and his acknowledgment with 
regard to the seller is considered as never 
having existed ; so also in the case in ques- 
tion. — It would be otherwise if the hoy should 
verify the first assertion of the possessor (that 
“he is the son of a certain absent slave"). 


* Tlvs case has been somewhat cabridged 
in the translation, and in particular the 
latter part of it is entirely omitted, as being 
a nSfere repetition 



Boor XX1 V.~€hap. V.] CLAIICB. 425 


and the possessor himself should then claim 
the issue ; because the claim would in such 
a case be invalid, as having been preferred 
after the proof of parentage in another. It 
would also be otherwise if the slave should 
remain silent, without either confirming or 
denying the claim : for, in this case also, the 
subsequent claim of the possessor would be 
invalid, because the right of the person 
acknowledged relates to the boy, and there 
is a possibility that ho may verify the asset- j 
tiqn of the possessor.— The boy, therefore, in 
this instance, stands in the same predicament 
with the son of a woman who has been 
required to make asvseveration, and wdmse 
parentage cannot be proved by any other 
than the iraprccator (namely, the husband of 
the woman), who has the powiT of aftiTward 
contradicting himself, and declaring that the 
said son is his issue. — Ilauetda, on the other 
hand, argues that parentage is a matter 
which, after proof, cannot be set aside ; nor 
can the acknowledgment of such a matter be 
undone by the rejection of tlu' person who 
is the object of it : it thendbre continues in 
force notwithstanding the rejection ; and 
hence the claim of the master, suhse(|uent to 
such acknowledgment, is invalid, although 
the slave should contradict the acknowledg- 
ment; in the same manner as if a person 
should boar testimony to the parentage of an 
infant, and, his testimony being set aside 
from suspicion, he shouhl then claim the said 
infant as his son ; in Avhich case his claim 
would not he valid ; and so also in the case 
in question. I'ho ground on wliudi tliis pro- 
ceeas is that the right of the ])crson in ques- 
tion (namely, the slave) relates to the boy, 
insomuch that, if the slave should verify 
the assertion of the master subse(juent to a 
contradiction, the parentage of the boy is 
established in the slave: and, in the same 
nfanner, the right of the boy is connected 
with the acknowledgment of the master; and 
hence the acknowledgment cannot be set 
aside by the contradiction of .the slave.* — 
With respect to the case of a purchaser 
acquiring the right of Willa, adduced by the 
two disciples as analogous to this, it may be 
replied that a disagreement subsists concern- 
ing this case also ; as llaneefa docs not 
admit the doctrine there advanced or, if 
it be admitted, still there subsists this diflcr- 
ence between it and the case in qm stion, that 
Willa is capable of annulment, — in other 
words, the right of Willa in one person is 
sometimes set aside in favour of another, 
when any superv^enient circumstance occurs 
to strengthen the claims of that other. Thus, 
if Zeyd should contract his female slave in 
marriage with the slave of Khalid, and alter 


* Because a declaration which tends to 
establish right cannot be revoked : tnd, in 
the case in question, the right of the boy 
is to have nis parentage established a^d 
ascertained. 


thoir having i|pue should emancipate the 
mother, in this case the right of wiUa, or 
atronaw, over the child, odongs to Zeyd ; 
ut if afterwards Khalid should emancipate 
his slave, who is the father of the child, flien 
tho right of Willa oyer the child would be 
annulled in Zeyd, and would vest in Khalid, 
tho emancipator of the father, since the riaht 
derived from the emancipation of the fatner 
is stronger than that derived from the eman- 
cipation of the mother whereas, in the 
ease e.vemplitied by the two disciples, the 
ostablishnieiit of tho right of Willa in the 
selle r of tho slave n'sts on the supposition of 
the s('ller, after having contradicted the pur- 
chast r, again contradicting himself, and 
verih ing the assertion of the purchaser ; and 
when, ill this state of suspended Willa, a 
circumstance intervenes which operates as a 
strongiT cause h>r tho establishment of the 
Willa iu the piircliaser, tho suspended Willa 
in tho seller becomes null. —The circum- 
stance hero alluded to is the assertion of the 
purchaser that “ he emancipated the slave 
and this operates as a stronger cause, since it 
gives immediate freedom to the slave in oon- 
sc(iiicnce of his hciiig the property of the 
])urcli{iM>r, whereas the emancipation of tho 
selh'r does not give immediate trccdom, as it 
rests upon the vi'rilication of tho imrchaser, 
and iKUice hecoim s null on the supervention 
of a strongcT causii ; beeause Willa is capable 
of annulment; contrary to parentage, as has 
been ajready explained.— From this doctrine 
of llaru'cda, that tho possc'ssor’s acknow- 
h'dgnu'iit of the boy being tlie son of his 
slave cannot afb'rwards bo set aside by the 
contradiction of the person who is tho subject 
of that acknowledgment,“-and that, conse- 
quently, any subs(‘quent claim of tlio pos- 
sessor to the parentage of tlu' eliild will not 
be valid, — it follow's that a decree may bo 
founded ii])on it lor establishing the validity 
of a father's selling his son begotten upon 
his sfiive ; for, in order to remove any appre- 
bensions from the mind of tho purchaser of 
his afterwards claiming his son, and thereby 
rendering the sale null, he may make an 
acknowledgment of tho issue in favour of 
another, by wliich nieans he will ellectuolly 
pre(‘]ude the pcKs^ibilily of himself afterwards 
preferring a valid claim to liim. 

yi claim of parcatafje made hy a Christian 
tfi prcfviahlv to a claim of bondage advanced 
hy a Musbulman. - [y a boy be in the posses- 
sion of two men, of whom one is a Mussul- 
man and the other a Christian, and the 
(.'hristian assert that “ he is his son,” and 
the Mussulinan that “he is his slave/* he 
must in tliis case be decreed to be the son of 
the Christian, and free; because, although 
thc^^eligion of Islam have a superiority, yet 
that superiority is allowed to operate only in 
cases wiiicli arc balanced against each other ; 
but there is no balance between a claim of 
oftspring and of bondage : the claim of tne 
Christian is therefore admitted; because 
thi^ is attended with a g^reat benefit to the 
boy, since it procures him immediate free- 
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mpect to the suhiect, in not destructive of 
the validity of acknowledgment, since it 
eometimes nap^ns that an unknown right 
is duei as where, for instonce, a person 
destroys something belonging to another, 
of which the value was not known to the j 
owner, — or gives a person a wound, of 
which the specific fine is not known at the 
instant.— oij where a person has accounts! 
to settle with another, and of which hcj 
knows not the exact balance in favour ofi 
the other. Acknowledgment, moreover, is 
an intimation of the right of another ; and | 
the acknowledgment of an unknown right 
is therefore valid. 

But it is so, hy ignorance of the person in 
whose favour the aclmowledginent is made , — ; 
fix is otherwise where the person in whose 
favour the acknowledgment is made is un- | 
known; for this is invalid, as a right or 
claim cannot rest in an unknown person.) 
— As the acknowledgment, therefore, of an 
unknown right is valid, tlie acknowledger 
must ba required to define the, unknown 
thing, since it is with him that the igno- 
rance originates in^ the same manner as 
where a person emancipates one of two | 
slaves, —in which case he is required to j 
specify the one to whom the emancipation 
applies. — If the a(3knowlcdg('r should refuse ' 
to make the specification, then Uie Kazc'c 
must compel him ; since it is incumhent 
U;)on him to disengage himsdf from tlie 
responsihilitv founded upon a valid acknow- 
ledgment, wdiicli he has incurred, and this 
cannot be effectual but by a specification. 

Acknofvledgnient generally made mast he 
speeified to relate to soniething of a ralaahle 
nature— Iv a p(*rson say “ I owe a thing (or 
a right) to a certain person,” it is incumhent 
on him to specify something valuabh' ; be- 
cause, he has acknowledged an oblij^atiqn; 
and a thing which does not hear value in- 
duces no oluigation : if, therefore, lu^sju'cify 
something which hears no value, it is con- 
sidered as a retractation of liis acknowledg- 
ment ; which in temporal eoneerns is not 
admitted. — In the same manner, also, if a 
person should say ” 1 have usurped a tiling 
from a certain person," it is incumhent on ^ 
him to explain it to he something hearing 
value, and to the taking of Avhich there 
existed some bar and prevention ; since 
usurpation is not established unless there 
be a bar to the taking of it ; and accord- 
ing to established custom there is no 
bar where the thing in question bears no 
value. . 

And if more he claimed than the acknotr- 
ledger specifies, his assertion, upon oath, is\ 
credited,— \y a person make an acknowledg-' 
ment with respect to an unknown thiijg, or 
an unknown right, and define it to be some- 
thing bearing value, and the person in whose 
favour the acknowledgment is made should 
* claim more than is defined by the acknow- 
ledger,— in this case the assertion of the 
acknowledger, corroborated by an •oath, 
must be credited. 


An acknowledgment, expressed under the 
general term property, must he received 
according to the explanation of the acknow^ 
' — If a person say “property* is due 

by me to a certain person, '^be must explain 
the amount ; and nis explanation must be 
credited, whether it be great or small, since 
great and small are alike applicable to pro- 
perty.— If, however, he specify less than one 
dirm, it is not to be admitted, since, in com- 
mon usage, any thing short of a dirm is not 
reckoned property. 

But, if made to a great property, it cannot 
mean less than what constitutes a Nisah in 
the property to which it relates, — If he 
should say “ a great property is due by me," 
then, provided he explain it to be less than 
two hundred dirms, it cannot be admitted 
according to the two disciples (and also 
according to one report from Haneefa) ; be- 
cause, where he describes the property m 
question, as being considerable, his expla- 
nation to any amount short of two hunared 
dirms is not to be credited ; for, if it were 
otherwise, his description of great would be 
idle and nugatory, since the smallest sum 
which can pn:)perly be termed great is that 
which constitutes a Nisab in Zakat,t — 
namely, two hundred dirms ; as it is the 
possession of this sum which brings a per- 
son within the description of wealthy. 
There is another opinion ascribed to Haneefa, 
that the explanation, if it be less than 
ten dirms (which is the Nisah fixed for 
theft) must not he admitted ; because ten 
dirms are what may properly he termed a 
gri'at property, w^lunce it is that, for the 
j theft of that quantity, the hand of man 
I (wliich is otherwise sacred) is cut off. — 

, What is here advanced respects an acknow- 
jl(;(lgment of great property in dirms.— But 
I if lie should hav(‘ said “ 1 owe great pro- 
‘ perty of deenars,” then the amount due is 
I fixed at twenty Miskals. In camels it is 
twenty-iive ; because the smallest Nisab 
of camels upon which a« camel is due in 
Zakat, is twenty-five.^— In all property not 
subject to Zakat, the explanation is required 
to amount to a Kisab vfith respect to the 
value ; § that is to say, if the acknowledger 
explain to ihe value of a Nisah his acknow- 
ledgment is to he credited ; but if to less, 
it must be rejected. — If the acknowledger 
sliould say, “ 1 owe large properties,” the 
smallest specification that can in that case 
be admitted is three Nisabs, of that species 
of property to which the acknowledgment 
relates ; because the word properties is 


* Arab. Mai; meaning property in cash, 
or in the precious metals, &c., in opposition 
to Kakht and Matta, wdiieh are particularly 
applied to goods and effects, 
t Yol. I., p. 1. • 

t Upon which a Zakat is naid of a year- 
long camel's colt. (See Yol. L, p. 6). 

§ See Yol. I., pp. 9 and 10. 
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plaral, and the smallest degree of plurality 
18 three. 

Cases of acknowledgment relating to 
many ^If a person should say “ I 

owe many dirms,*’ nia explanation is not 
admitted to an amount short of ton dirms, 
Recording to Haneefa. — The two disciples 
maintain that it is not to be admitted to an 
amount short of two hundred; because a 
proprietor of a Nisab (namely, two hundred 
dirms) is held to be opulent— (not one who is 
possessed of a smaller number), whence it is | 
that the proprietor of a Kisab is required to 
aid and assist others, and not he who is pos- ' 
sessed of a smaller number. — The reasoning 
of Haneefa is founded upon principles pecu- 
liar to the Arabic language. 

Or to dirms^ generally. — If the acknow- 
ledger should say “ I owe dirms,” he is 
supposed to mean thre*', as that is the least 
number of plurality, Hut if he sliould liiin- 
self explain a larger number, it mu^t h(‘ 
admitted, as the word dirms may he apiilicd 
to anv number. — The \veight of tin* dirms 
must be estimated from Avhat is customary.* 

Section. 

Acknowledgment made in favour of an 
embryo {in virtue of begucsf or inheritance) 
is valid, — If a iierson say ” I am bound, for 
a thousand dirms, to the conception in the 
womb of a certain woman ; ” and afterwards 
add that “the said sum is due in virtiui of 
a bequest of a particular person,”— or that 
‘‘it is the right of the conception in virtue 
of inheritance from its ])arent,” — the ac- 
knowledgment so made is valid, in as much 
as it relates (in these instances) to a cause 
which is fit and adequate to the establish- 
ment of a right to ])ropcrty in a concention. 

Provided the birth take place ivifnin a 
probable period.— Iv, therefore, the woman 
should afterwards bring fortli a living cliild 
within such a pe^od as evinces the coiujep- 
tion to have existed in the womb at the 
time of the acknowledgment, the acknow- 
ledger is bound to the child for a thousand 
dirms. 

And if the embryo prove still boniy the 
thing acknowledged must he divided among 
the heirs ; or, if twins be born, it must be 

T ’ 1 1 7 j . :: T 4\.. ..4 1..,, 


testator, or the iflieritee, and was to vest in 
the offspring only on condition of its being 
born alive, which did not afterwards take 
place.— If the woman should bring forth 
two living children, then the thing acknow- 
ledged must be divided equally between 
them. 

But if such acknowledgment he ascribed 
to an impossible cause, it is null. — Ip a person 
say ‘‘ I am bound to tho conception of a 
certain woman for a thousand dirms, being 
the price of an article I purchased from the 
said conception,'* or “ being money borrowed 
from it,”~no obligation rests upon the ac- 
kuowlcdgt'r, as he explained it to arise from a 
cause wliicli could not have happened, since 
a conception is incapable of eitnor lending 
or st'lliug. 

f so also if if be made with 
imj any cause. If a person acknoVle'dgo 
his iH'ing bound to a conception, without 
specifying the cause, such aehuowledgraent 
(aei-ording to Aboo Yooaaf) is invalid,— 
Alohamnif'd maintains that it is valid , for, 
as acknowledgmiuit is proof, it is necessary 
to fullil it as fur as may be practicable ; and 
it is pructieabl(! to fultil it, in tho present in- 
stance, by construing the cause to have been 
such as was compete nt to tho establishment 
of a right of pro])erty in the conception. — 
Tlie argument of Aboo Y^oosaf is that an 
acknowledgment, when absedute, is con- 
strued to be in virtue of traffic (whence it 
is that tlie acknowledgment of a privileged 
slave, or of one out of tho two partners by 
reciprocity, is understood to bo an acknow- 
ledgment founded upon traffic) ; tho cast*, 
therefore, is the same as if tho acknowledgtT 
had (expressly spccitu'd tlio cause to bo 
I traffic and as that would have been in- 
I valid, so also is it invalid wIutc the cause is 
understood to be such from imjdioation, 

.[cknowledyment relating to a thing exist- 
ing, bui not yet produced^ is valid. — \v a per- 
son acknowledge the cone(‘ption of a female 
slave, or tlic otfsi)ring of a goat, to bo duo 
to another, such acknowledgment is bind- 
ing ; sinco it would have bcmi valid if 
he hud bequeathed tdlhcr of these, and 
liis intention is therefore construed to bo 
such. 

Acknowledgment of a debt, under a 
dition of option, is valid, and the condition 


UtlhU II - 

lates to me testator or me iiinenier, and the 
amount of it must accordingly be divided 
amongst their heirs ; because the acknow- 
ledgment was in reality in favour of the 


* A considerable portion of the text which 
immediately follows has be( n omitted by the 
translator, as the cases which it con^j^iins, 
relating entirely to verbal criticism, cannot 
easily be translated, and are such as belong 
more properly to the province of gramma* 
rians than of lawyers. 


a thousand dirms upon an optional condi- 
tion” (in other words, if he should say “the 
said amount is due by me (or, from me), but 
1 have an option of three days ”),— the con- 
dition of option is in this case null, since 
optional conditions arc instituted with a view 
to annulment, whereas an acknowledgment 
is a notiiication or avowal, which is binding; 
th(i acknowledgment, therefore, is in tms 
case binding, and is not rendered null by^ 
the nullity of the condition. 
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CRAPTEEII. 

0» TOJSmOKS ; A2?D WHAT 18 DEEMI® 
EdTTlVALEKI TO EXCEPTION.* 

The exception of a part of the thing 
acknowledged is valid^ if immediately jomed 
with the acknowledgment: hut if the whole 
he exoeptedf the exception is not attended to, 
— Tp a person make an acknowledgment of a 
tMngf in favour of another, adding an excep- 
tion of part of the thing so acknowledged, 
such exception is valid; and the acknow- 
ledger becomes bound for the remainder, 
whether the exception be great or small; 
provided, however, that it be immediately 
joined to the ' acknowledgraent.f If, on 
the contrary, he except the whole of the 
thing acknowledged^ the acknowledgment 
is in that case binding, and the exception 
null ; because this is in fact a retractation, 
not an exception ; for exception Kun])ose8the 
remainder of a part after the deduction of 
the thing excepted from the wliole ; but 
after the deduction of the whole there is no 
remainder: it is therefore a retractation, and 
consequently null. 

Ihe exception must be homogeneous with 
the acknowledgment ; otherwise it is invaUd, 
— If a person say “ I am bound to a certain 
person for a hundred dir ms, with the excep- 
tion of one decnar*' (or “of one Kafeez of 
wleatj"), then, according to the two dis- 
ciples, he is bound for a hundred dirms, 
with the exception of one deenar (or of one 
Kafeez of wheat).— If, on the contrary, be 
should say “ I owe a hundre d dirms, with 
the exception of one i)iece of cloth;’’ the 
exception so made is not valid. — Mohammed 
maintains that the exception is invalid in 
both oases, — Shafei, on the other hand, holds 
6hat in both cases it is valid. — Tlie argument 
of Mohammed is that an exception means a 
deduction from the thing mentioned in the 
preceding part of the sentence, whieh«caiinot 
bo established where the thing excepted is 
not of the same genus with thing from 
which it is excepted. The arguineu^ 
Shafei is that the thing excepted, and/,Y ^ 
from which the exception is made, 
one and the same genus, as being hoth^^\®^^ 
ables. — The argument of the two di \ ^ ‘ 

that in the former instance, the thing itself, 
and the exception from it, are of the same 
genus, as they are both price decnars are 
evidently so: — and things estimable by 
weight, or by measurement of capacity, are 
so likewise, according to their qualities; — 

^ *“What is deemed equivalent to excep- 
tion, “ — that is, reservation of any kind, &c, 

t That is, that it be expressed in the«ame 
sentence with the acknowledgment. 

t Grain is united with money in accounts, 
both being considered as of the same genus, 
tinoe both are equally price (that is, standards 
of value), and may be equally used to repre- 
sent property. (See Partnership, note,* Vol. 
II., p. 2(22.) 


in oilier they become fio upon tiid^ 

qualities being explained. — In the second 
instance, on the contrary (where the excep- 
tion is cloth), the thing excepted, and that 
from which the exception is made, are of 
different ^enus, as cloth is not price in any 
shape, neither in respect of itself, nor in 
respect of its description or quality; and* 
accordingly, cloth is not due in any contract 
of exchange, excepting that of SiUim (that 
is, where tne price is advanced to the seller 
beforehand).— Now whatever is price has this 
fitness, that it may be set in comparison with 
dirms or deenars, and may consequently, in 
a proportionate degree, oe excepted from 
them whereas, on the other hand, what- 
ever cannot be stated as price has not a fit- 
ness of being compared with dirms and 
deenars, and consequently cannot be stated 
as an exception from them, since the propor- 
tion cannot be ascertained. 

A reservation of the ivill of God renders 
the achnoivledgment null. — If a person make 
an acknowledgment, with this proviso “if it 
please God,” be is not then liable for any 
thing ; because (according to Aboo Yoosaf ), 
a reservation of the pleasure of God is either 
an annulment of the acknowledgment, or a 
suspension of it; and the acknowledgment 
is null on cither supposition: — or, because 
(as Mohammed argues) it is equivalent to an 
acknowledgment suspended upon a condition, 
which is null, as an acknowledgment does 
not admit of being suspended on a condition, 
since acknowledgment is an avowal, which 
cannot be made conditional ; for if it be true 
it cannot bo rendered false by a default of 
the condition ; or, on the contrary, if it bo 
false it cannot be rendered true by the fulfil- 
ment of the condition :— or, lastly, because 
the acknowledgment is suspended on a cir- 
ciiinstancc which it is impossible to ascer- 
tain. — It is otherwise where a person says 
“ I acknowletlgo a hundred dirms to be due 
by me to a particular person on my death,” — 
or “ upon the arrival of a jfartioular month,” 
rival of breaking Lent,” 
subject to Zaka^e cases the acknowledgment 
^ to aniouj;*,t'nded upon a condition, as tnis is 
I valuiy an explanation of the time, and is 
therelore a postponing of the thing acknow- 
ledged, and not a suspension; whence it is 
that if the person in whose favour the ac- 
knowledgment is made can prove the falsity 
of the postponement, the thing becomes due 
to him immediately. 

In (in acknowledgment regarding a house^ 
an exception of the foundation is invaUd, — If 
a person make an acknowledgment of a house 
in favour of another, and except the founda- 
tion, both the house and the foundation are 
tlie right of the person in whose favour the 
acknowledgment IS made ; because the founda- 
tion is included in the house from its depen- 
danc^ and not from its being ooijiprehended 
in the word house ; and an exception is valid 
only where it relates to sometning compre- 
hended in the thing expressed, according to 
the meaning of the wor^ It is to be observed 
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tliat the stone in a ring, or the trees of an^ 
orchard, stand in the same relation to the 
ring or the orchard ba the foundation does to 
a house, because neither the word ring nor 
orchard applies to the stone or the trees, but 
are both mcluded merely as dependants. It 
is otherwise where a person makes an aoknow- 
* lodgment of a house in favour of another, 
excepting from it an indefinite portion, or a 
specific apartment, as the exception in these 
oases relates to a thing which is comprehended 
in the word house. 

An exception of the courtyard of a house 
is admitted.— If a person say “the founda- 
tion of this house belongs tome, and the Sihn 
(meaning the court-yard) to a particular per- 
son then the person in whose favour the 
acknowledgment is made is entitled to the 
court-yard, and the foundation is the pro- 
perty of the acknowledger. It is the refore, in 
fact, the same as if the acknowledgT had 
declared that “all the ground free of build- 
ing is the property ot sueh a person. “ It 
would be otherwise if, instead of Sihn, he 
were to mention the word Arz [earth], for 
in that case the foundation as well as the 
house would become the protierty ol the per- 
son in whose favour the acknowledgmc'ut is 
made ; because an acknowledgment of the 
ground is an acknowledgment of the founda- 
tion, as much as an acknowledgment of the 
house itself; for the ground is the original 
thing, and the foundation is included along 
with it as a dependant.— In an acknowledg- 
ment of the ground, therefore, the founda- 
tion is included as a dependant, in the same 
manner as it would be included in the house 
itself ; and hence the exception is invalid. 

A reservation of non -del i wry of the article 
is done away hy the dvliwry if it to tfu 
acknowledger. — If a person acknowledge a 
debt of a thousand dirms to another, as tlie 
price of a slave which he had purehnsed 
from that other, hut wliich ho had not kn 
ceived irom him, in that ease, if the slave 
be spocitic (as if Tie had said, “ as the price 
of this slave'’), the person in whose favour 
the acknowledgment is made must be desin d 
to deliver up the slave and receive a thou- 
sand (linns, on pain of forfeiting his claim. — 
The compiler of the Ilc'daya remarks tliat 
this case admits of several statements. — I. 
That whi(di has been already made, and 
which proceeds on the 8U])])osilion of the 
acknowledger’s assertion ot the purchase 
and the non-delivery being verified by the 
person in whose favour the acknowledgment 
IS made ; and in which the law stands as 
above expounded, because the mutual agrec*- 
ment of the parties is equivalent to actual 
inspection.— II. Where the person in wluise 
favour the acknowdedgment is made denies 
the sale of the particular slave alleged by 
the acknowledger, and declares that “ the 
slave in (luestion is his property, an^J it is 
another slave he sold to him — in which 
case the acknowledger is liable for the 
amount; since be acknowledges a sum dne, 
on the supposition of the existence of a slave 


whidi be bad purchased; and oonaeqnently 
upon tbe otb^ nmon's deolaraUon of the 
existence of tbe uaye sold, be beocmes 
for tbe amount. 

Objection.— It would app^ that tbe 
acknowledger is not res^nsible for the 
amount, since be aoknowledps bis debt of a 
thousand dirms for tbe purobase of a spoifio 
slave ; whereas tbe person in whose favour 
the acknowledgment is made olaims tbe said 
debt for the sale of another slave. — Now as 
acknowledgment is binding only from the 
particular cause which is assigned for it, and 
the cause in this oa^o is contradicted by the 
person iu whose favour the acknowledgment 
IS made, it follows that tho aoknowledgment 
is not valid. 

IvKi'LY. The contradiction, with respect 
to the cause, after their mutual agreement as 
to the existeniH' of the obligation, is of nO 
(dVeot. I'hus if a ptrsou acknowloclge bis 
rt^sponsibility to another for a thousand 
dirms, as “ lor goods purchased from him,*' 
iiiui the .person in whose favour tho acknow* 
kMlgmont is made assort the obligation in 
jiiestion to havt' arisen from usurpation or 
loan, still tho acknowledger is responsible 
for tbe amount : and so also in the case in 
(question. — III. Where the person in whose 
lavour tho acknowledgment is made declares 
th(‘ slave in cpiostion to be his own property, 
and demies his having sold him; in which 
case the acknowhnlgcT is exempted from any 
obligation, bt'eauso he has aijknowledged the 
property to bo due only as in return for tho 
slave', and consequently, without that, it is 
not due from liim. 

JJnt in case of a disagreement with respect 
to the artieh\ hoth parties mast he sivorn. — If, 
i however, in this ease, tho person in whose 
I favour the* aekiiowledgrnent i.s made should 
' further eleedaro tliat “ lie had sold another 
slave to liim [the acknowledger]," both 
niust be sworn ; heoimso they are 
lolli defendants, as they reciprocally deny 
the assertions of each otlu'r : — and upon each 
taking an oath, the obligation involved in 
the acknowledgment is annulled, and the slave 
remains with the person in whoso favour 
the ncknowleeigraent was made. 

If the article he not specif c, the reservation 
is not regarded. — What is hero advanced 
proeeMjds on a supposition of the slave being 
specific : for if a person acknowledge a debt 
of a thousand dirms, due to another, for a 
slave that ho had purchased from him, with- 
out specifically describing tho slave, the 
acknowledger is in that case responsible for 
a thousand dirms : — and bis assertion, that 
“ he had not received the slave},'* is not to be 
regarded, according to Haneefa, whether bo 
conffeeit such assertion with his acknowledg- 
ment, or make it separately ; because snSh 
assertion is a retraction of his acknowledg- 
ment ; for this reason, that in acknowledg;- 
ing a thousand dirms to be due from him, 
he assumes an obligation to that amount ; 
and his denial of the receipt of the indefinite 
8lav(4is reimgnant to this obligatic/n, as the 
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prioe bnot due lor an indefinite slave, because 
of the nnoertaintT j— and this, whether the 
imoertainty be interwoven in the contract 
(as where a person purchases one out of two 
tuaves), or supervenient upon it (as where a 
person purchases a specific slave out of a 
groat number, and afterwards both the buyer 
and the seller forget the slave that had been 
purchased) ; because the uncertainty is a bar 
to the delivery, since the purchaser may al- 
ways deny whatever slave is produced by the 
Bolfer to oe the one purchased : the -uncer- j 
tainty, therefore, is a bar to the obligation 
of the price ; and such being the case, the 
acknowledger, in denying the receipt of the 
slave, virtually retracts his acknowledgment, 
which is not allowed. — The two disciples 
allege that if the person in whose favour the 
acknowledgment is made should verify th ! 
acknowledger’s assertion, by declaring the 
debt of one thousand dirins to be due for the 
pi ice of a slave, tlu' acknowh^dger’s declara- 
tion of his not having received the slave is i 
in that case to bo credited ; nor is apy thing 
whatever due from him, whether such decla- 
ration have been conjoined with the acknow- 
ledgment, or otherwise. —But if the person 
in whose favour the acknoAvledgmentismade 
contradict the acknowledger, with resiiect to 
the debt being for the price of a slave, assert- 
ing it to be due for some other goods, tlum 
the acknowlt dger’s deeluralion of his not 
h:'ving received tlie slave is not to he 
credited, unless it be conjoined A\ilh the 
acknowledgment. Their reasoning in su])- 
ort of this (.>i)inion is tluit tlu' aeknowledger 
aving acknowledged the obligation of tlu' 
debt upon himself, and having explained the 
cause of it (namely, sale), it follows that if 
the person in whose lavour tlie aeknowledg- 
ment is made verily his declaration, so far as 
relates to the cause of tlie obligation, the sale 
is fully proven and established: the obliga- 
tion, however, towards the diseharge^ol the , 
debt, can he established only by the receipt | 
of Uio subject of the sub' ; and as this is 
denied by the aeknowledgt r, liis assertion is | 
therefore credited. — If, on the otlier hand, ' 
the person in wliosc* lii\our the aekiiowledg- 
ment is made should coiitrudiel tlie assertion 
of the ucknowh'dger in regard to the cause 
of obligation, then tlie acknowledger’s expla- 
nation of the cause maybe ri'gaided as a modi- 
fication (that is, ho by it modities tlie tenor 
of the first part of his spee(di) ; because the 
tenor of the first part ot his s])eeeh goes to 
show that an obligation is at present actually 
operating upon him ; whereas the latter part, 
in denying the receipt, tends to prove that no 
obligation subsists, since the obligation to 
pay IS not established till alter the receipt ; 
the last part of the speech, therefore, k an j 
explanatory modification ; and a modifica- 
tion is not admitted unless it be conjoined 
with the acknowledgment. 

A reservation of non-receipt of the thing 
acknoii'leihjed must he credited . — If a person 
acknowledge the purchase of an article from 
anothof,>iat the same time declaring that 


** he has not yet received it, his assertion 
must in that case he credited, according to 
all our doctors ; because he has metely 
acknowledged a contract of sale ; and an 
acknowledgment of sale is not an acknow- 
ledgment of receipt, since a receipt does not 
necessarily follow a conclusion of sale. — It 
is otherwise where a person acknowledges 
the obligation of the*price of an article pur- 
chased ; for in that case his assertion of non- 
receipt is not approved, as payment of the 
price is not obligatory until after the receipt 
of the goods. 

A reservation of the cause of obligation 
being illegitimate does not annul the amnow- 
iedgment.—lv a Mussulman declare that 
“ he owes such a person a thousand dirms, 
on account of wine or pork,’’ he is bound 
for the tliousand dirms ; — arid his explana- 
tion of the cause is not admitted, according 
to ITanecfa, whether it be conjoined with the 
acknowledgment, or otherwise ; because it is 
a retraction of his ncknowled^ent, as the 
I price of wine or pork cannot oe obligatory 
on a Mussulman ; and in the preceding part 
I of liis speech he expressly declares the 
, existence of an obligation upon him to the 
j amount stated. The two disciples allege 
1 that if the explanation be conjoined with 
, the acknowledgment, nothing is due from 
the acknowledger, since the latter part of 
; his b])cech evidently shows this to have been 
I his meaning ; it being in fact the same as if 
he had added “if it please Gop.”— To this, 

; however, it may be replied, that there is no 
. analogy between the U\o cases, as a reserva- 
tion ol the ])h asure of Goi) is a suspension 
of the nniitter upon a condition of which it 
is impobsilde to obtain a knowdedge. Besides, 
the sus]Hiision on a condition is a modifica- 
tion, and consccimntly admissible, provided 
it be conjoined with the speech: in oppofji- 
tioii to an aeknowledgmeut of the price of 
wine or ])ork, which is not a suspension, but 
an annulment of the acknowledgment, as 
has been already explainecr. 

^in e.rcepiion u ith respect to the quality of 
7m>nvu arJiitotrledged to he due^ is set aside 
by the counter -assert am of the person in 
tehose favour the aeknouledgmcnt is made. 
— If a })crsoii declare tliat “a thousand 
dirms are due from him to such a person, as 
the price ol certain cfi'ccts,” or “on account 
of a loan ; “ and alterwaids allege the said 
thousand dirms to be Zeyf, or Binhirja, or 
! ISatooka, or Arzecz, and the person in whose 
i favour the acknowledgment is made allege 
j tlum to be Jeed,* in that ease, according to 
Ilaiuefa, the acknowledger is responsible 
for Jeed diims, whether his latter assertion 
be conjoined with his prior declaration, or 
otherwise. — I he two disciples maintain that 
the latter assertion of the acknowledger is 
to be credited, in case only of its being con- 


• Pure money, of the current standard. 
Tie other descriptions arc explained a little 
further on. 
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joined with the former, and not otherwise. 
— ^The same difference of opinion obtains 
where a person declares that **he owes 
another a thousand dirms,** addingr. that 
“ they are Zeyf,” or that “ another has lent 
him a thousand dirms, but that they are 
Zeyf,’* or, that “he owes another a thousand 
•dirms on account of certain goods, but* that 
they are Zeyf.”— (Zeyf dirms are such as 
are not accepted at the public treasury, but 
which pass amongst merchants : the Binhirja 
is of a Kind still worse, which does not pass 
amongst merchants ; and the Satooka and 
Arzeez are the worst of all, and in which the 
mixture of base metal preponderates). The 
argument of the two disciples is that the 
above explanation is a moditication, and is 
consequently valid if conjoined, in the same 
manner as a condition, or an exception ; for I 
the word dirm is literally n])i)ii( ablc to I 
Zeyf, and metaphorically to Satoeka : the 
acknowledger’s declaration, tlu'rei’ore, of 
their being Zeyf or 8 atooka is merely a 
modification, in the same manner as if a 
person should declare that “ho owes a 
thousand dirms, but of sueli a kind that ten 
of them weigh five miskals. d'he n asoning 
of Hancefa is that his assertion of their 
being Zeyf or Salooka is ef]iuvalent to a 
retractation : for an absolute contract pre- 
supposes dirms free from defect ; whereas 
Zeyf and Satooka arc both defi'ctive. Isow 
the plea of a defect is a retractation of part 
of tne obligation involved in the acknow- 
ledgment ; and the case is therefore the 
same as if tlie seller of a thing sliould sny 
to the purchaser of it, “ 1 have sold you a 
thing with a defect, of wliicli you were 
apprised,” and the purcliaser d(‘iiy 
knowledge of the defect, in whieli case the 
depial of the purchaser is credited, as 
piybability argues in his favour, since every 
absolute contract supposes a frei'dom from 
defect. Besides, Satooka dirms do not con- 
stitute price ; and ns a contract of sale is 
never concluded #mt for pri(!e, it follows that 
his explanation is, in eflect, a retractation. 
(With respect to the case adduced by the 
two disciples of “ an acknowlcdgim'nt of a 
debt of a thousand dirms, accompanied with 
a declaration that the dirms due are of tliat 
kind of which ten are equivalent to live 
miskals, “—it is to be observed, in rejdy, 1 
that the reservation is admitted, for tliis 
reason, that the aeknowledg(*r, in this 
instance, speaks with a reservati(m merely j 
of the degree or proportion of the dirms, and j 
to that the word dirms applies —It is otlier- 
wise in a description of the goodness ol tin; ! 
dirms, for as to this the term dirms does not ' 
properly apply, it is not con^ide^ed as a j 
reservation, any more than tlie exception of ; 
the foundation of a house.) 

But not when the exception relates to the 
species and not to the quality.— Y uy. case m 
cUtferent Vhere a person acknowledge that 
he is indebted to another a Koor of wheat, 
as the price of a slave, but that the wheattis 
of a coarse kind ; because coarseness, with 


relation to wheat, is not a quality but a 
species, and an absolute contract does not 
necessarily require that the wheat be other 
than coarse. — It is related as on opinion of 
Haneefa, in other books than the Zahir 
Kawayet, that in a case of borrowing, the 
acknowledger’s assertion of the dirms being 
Zeyf ought to be credited, provided this 
assertion be conjoined with the acknowledg- 
ment; because tlie act of borrowing is not 
complete until after the seisin of the 
borrower ^ and it. often happens that dirms 
are Zeyf in borrowing, in the same manner 
as in usurpation. The reasoning of the 
Zahir-Kawayet is that the common custom 
is to deal in good dirms, and therefore when 
the explanation is absolute, good dirms must 
be understood. 

An exception with respect to the quality ia 
admitted, if the cause of the obligation ha 
not mentioned by the acknowledger. — If a 
person ucknowlcilgc that ho owes another a 
thousand Zeyf dirms, but without reciting 
the cause tsucli as sale or loan), some 
authorities say tliat this assertion with 
respect to the qunlity of the dirms is to 
be crcditi'd, aoeordiiig to all our doctors. 
Otlurs, however, allege that, according to 
Hancefa, it is not. to bo admitted, because, 
us the acknowiciigmcnt is absolute, it may 
relate cither to legal coutruets, or to acts of 
violence, such as u 8 ur[)aliuu or destruction, 
winch arc illegal ; — and the former supposi- 
tion is a(lo])ted, as acknowledgment is rutjicr 
to he attributed to a lawful than to an un- 
lawful cause. 

^ind also u'here it is mentioned, if it be 
either usurpation or trust . — Ira person 
acknowledgi^ his having usurped a thousand 
j dirms from another, or his liaving received 
thmn in deposit; and a fteiuvards assert that 
the said dirms were Za yf or Binhirja ; in 
that case his assertion must bo credited, 
whether it be conjoined with or separato 
trom *1110 acknowledgment; becanse man- 
kind are accustomed to usurp whatever they 
can find, and to place in deposit whatever 
they possess; * and therefore neitluT of these 
acts necessarily inters the dirms to have been 
Jted (that is, good). The ackiiowh dger’s 
assei’iion, therefore', of the dirms being 
•itlier Zeyf or Binhirja is equivalent to an 
explanation of the species, and is conse- 
fjiantly admitted, even though it should 
notliuve heeii conjunctively made. — For the 
same reason, al.so, if an usurper produce 
a defective arliede, as the thing no hud 
usurped, — or a trustee produce a defective 
arlieie, as tin; thing ho hud received in 
deposit,— the dteiur.ition so made must in 
cither case be admitted. — It is reported, from 
in Ab 00 Voosaf, tliat in ease of an acknow- 
ledgment of usurpation, the acknowledger’s 
assertion of tlie dirms being Zeyf ought not 
to be credited wliero it is made separately 


*• Without any regard to the species or 
quality. 
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frott tbs u^ovledgmeat ; because of the 
mutlopry of this case to that of a loan, on the 
f^nciple of seisin indncing respoMibility 
m both cases, that is, in a case either of 
lisnrpation or of loan ; for he holds that, in 
n case of loan, the acknowledger's assertion 
of the money borrowed being Zeyf cannot 
be credited, if separately made ; and so also 
in the case in question. 

Acknowledgment with respect to the de- 
posit or usurpation of Satooka dirms. — Ip a 
person acknowledge his usurpation of a 
thousand dirms, or his receipt of that sum 
in deposit, and assert that they were Satooka, 
in that case his assertion must be credited, 
if conjoined with the acknowledgment ; but 
not otherwise ; because although Satooka be 
not in reality a species of dirms, still it is 
customary to apply that word to them figura- 
tively the mention of this term, therefore, 
is a modification, and must consequently be 
conjoined. 

n exception of a part from the whole is 
not to be credited^ if made separately. — Ir a 
person declare that “ ho owes sucli an one 
a thousand dirms, on account of certain 
goods,’' or that “ he has borrowed a thousand 
dirms,” or that “ ho has received a thousand 
dirms in deposit,” or that ” he owes a thou- 
sand Zeyf dirms,” or that he has usurped a 
thonsana dirms,"— and he afterwards except 
a pi’ /ticular number of dirms from the obli- 
gation, — in none of these cases is his asser- 
tion to be admitted, if made separately from 
the acknowledgment, — wliereas if it he con- 
joined with the acknowledgnient it must be 
admitted, as the assertion is in this case an 
exception, and an exception is valid when 
conjunct. It is otherwise if he assert the 
diriiis to be Zeyf, as a reservation of this 
nature is not valid, since Zeyf relates to 
quality ; hut expression applies sohdy to 
quantity, not to quality;’' and exception is 
not admitted with respect to any matter but 
what may ho precis('ly expressed. * 

Unless this arise from some ana voidable 
accident.— is to ho obsirvod, however, 
that if the exception should have been dis- 
joined by necessity (such as by a cough, or a 
shortness of breath), it is then considered as 
conjunct, because of the interruption being 
unavoidable. 

In an acknowledgment of usurpation a 
damaged article must be aecepied, — Ira per- 
son acknowledge the usupation of cloth, and 
then produce damaged cloth, it must never- 
theless he admitted, as usurpation is not 
restricted to perfect things. 

Where the property is tost, if the acknow- 
ledger allege a trust, and the other party 
assert an usurpation, the aeknowledyer is 
responsible.— If Zeyd say to Omar, 1 Xpok 
from you a thousand dirms by way of trust, | 


Meaning, perhaps, that number admits 
of a precise and definite expression, whereas I 
<;^uality can be ascertained only by examina- 1 
non and inspection. I 


and tber are lost,** and Omar reply, **no^ 
yon took them by way of usnipation in 
that case Zeyd is responsible for the loss. 
If Zeyd, on the contrary, say, “ you gave 
me a thousand dirms by way of deposit, and 
they are lost," and Omar reply, “ no ; you 
took them by way of usu^atiou in that 
case Zeyd is not responsible for the loss. 
The difference between these two cases is, 
that Zeyd (in the former case) first acknow- 
ledges a thing which is a cause of responsi- 
bility, namely, taking, and afterwards asserts 
an exemption from responsibility, by declar- 
ing that he held it as a deposit. Now a 
deposit implies the consent of Omar; but 
Omar denies his assent; and therefore, as 
defendant, bis assertion supported by an 
oath must bo credited. In the second case, 
on the contrary, Zeyd does not make any 
acknowledgment subjecting him to respon- 
sibility ; because, in using the word given, * 
he refers the action to Omar, and not to 
himself ; and no one is subject to responsi- 
bility for the actions of another. Omar, 
on the other hand, asserts, against Zeyd, a 
cause of responsibility, namely, usurpation ; 
which Zeyd denies ; and consequently, as 
defendant, his word supported by an oath 
must be credited.— It is to be observed that 
the w^ord receive, in this case, is equivalent 
to take ; and the word remove to that of 
give. Thus, if the acknowledger, instead of 
taken, should say that he had received a 
thousand dirms, he is in that case subject to 
responsibility. If, on the contrary, he say, 

“ you have removed to mo," instead of “ you 
have given me," he is not in that case sub- 
ject to responsibility. 

OiUKcnoN.-yNeither giving nor removing 
can be carried into execution without recedpt 
on the part of the other party. An acknow- 
ledgment of giving or of removing, ther«- 
forc, is virtually an acknowledgment of 
receiving ; and consequently it would appear 
tliat, ill either case, the acknowledger is 
subject to responsibility. 

Kiooly.— T he giving and removing of one 
thing to another is sometimes performed by 
a lucre relinquishment of the right in an 
article (that is, by a non-prevention of the 
other from taking it) ; and sometimes by 
placing the article before the other. — Giving 
and removing may therefore he carried into 
(‘xecution without a receipt or taking ; and 
hence an acknowledgment of giving or re- 
moving does not involve an acknowledgment 
of receiving or taking. Besides, admitting 
that receipt is established from giving or 
removing, still it is established only by 
' implication ; and whatever is established by 
: implication is adopted only in cases of neces- 
sity ; hut there exists no necessity, in the 
present instance, to establish responsibility 
for the loss. 

I^ut not if he assert a trust, and the other 
assert <1 han. — If a person say to"^another, 
"I have taken a thousand dirms from you 
by<way of deposit," — and. the other reply. 

” no ; you bare taken them by way of loan,” 
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-^ia tliis case the assertion, of the aoknow* 
. led^r, notwithstanding his use of the woi^i 
taking, must be admitted ; for both parties 
are agreed in the taking of the dirms with 
the consent of the person in whose favour 
the acknowledgment is made ; but he asserts 
• a loan (which is a cause of responsibility), 
whereas the acknowledger asserts a deposit. 
—There is an evident difference between 
this case and that which has already been 
explained, in which the person in whose 
favour the acknowledgment is made asserts 
usurpation ; because that person stands as 
defendant, since he denies his consent. 

Case of achnotcledgmeiit of the receipt of 
money t with a reservation of its being the 
property of the acknowledger. — Ir a person 
say, “ this sum' of a thousand dirms, my 
property, was in trust wuth such a person, 
and as such I have taken it from him," and 
the other deny this, and declare the said 
sum to be his own property; ho is in that 
case entitled to take it from the acknow- 
ledger ; because the acknowledger confesses 
that he took the sum in question from him 
on the claim of its being his own property, 
which the other denies ; and hence his asser- 
tion, as defendant, must be credited. 

Case of acknowledgment of the receipt of 
specific property^ with a reservation t(t the 
same effect. — If a person afiirin that he had 
hired out an animal of carriage to another, 
who, after riding upon him, had returned it 
to him, — or, that he had hired out a garment 
to anotlier, who, after wearing it, had re- 
turned it to him, — and the other contradict 
this, declaring the said animal or garment 
to be his own property, in that case, according 
to Ilaneefa, the assertion of tlu* acknow- 
ledger must he admitted, upon a favourabh* 
construction, — The two dij>cipl(js maintain 
tlffat the assertion of the oilier party must he 
credited ; and this is agreeable to analogy. 
—(The same diflercnce of opinion also obtains 
where, iu'^tcad ^f hiring out, the acknow- 
ledger says that he liad lent his horse to the 
other to ride on, or his house to reside in, — 
or, had given liis garment to another to 
mend, or hire,— and had afterwards resuim'd 
the article, and the other declare it to he liis 
roperty.— (Analogy would suggest, as lias 
ceil already mentioned in the example of 
deposit) that the aeknowledger, in thcsi' 
cases, has confessed his liaving taken and 
possessed himself of things which, however, 
he asserts to bo his own property ; ]>ut which 
is denied by the person m whose favour the 
acknowledgment is made ; whoso assertion, 
as defendant, must therclore ho credited. — 
The reasons for a more favourable construc- 
tion, in this particular, are twofold. — Fiiisr, 
the establishment of the receipt, in cases of 
hire and of loan, is not admitted from itself, 
hut from necessity (that is, from the neces- 
sity of answering the object of the coKtract, 
name^, the usufruct of the article) ; and 
the etfect is therefore restricted to the pomt 
of necessity. Hence the acknowledgment of 
hire or of loan does not involve the acknow- 


ledgment of receipt, as in the case of a 
deposit— S ecjoni^y, as in the cases of hire, 
loan, and residence, the possession of the 
person in whose favour the acknowledgment 
IS made is established solely by the avowal 
of the acknowledger, Ws explanation of the 
nature of that possession must be admitted. 
It is otherwise in the example of deposit, 
since a deposit may he made without a deli- 
very ; as whore, for instonoej a personas 
gown is blown, by the wind, into another 
person’s house, in which case the gown re- 
mains a deposit with the owner of the house, 
although no formal delivery have been made. 
The author of this work observes, that the 
point upon which the difference between the 
cases of hire, loan, or residence, and that of 
deposit (us before explained) turns, is not 
tliat the word take is recited in the latter 
and not in the former oases; because this 
word is used by Mohammed, in the case in 
question, in the Mabsoot, treating of acknow- 
ledgments ; — but that it rests upon the two 
reasons Tor a favourable construction of the 
law in tiiis particular, as recited above. 

If a person says “ 1 have received from 
such a person his acquittance, of a thousand 
dirms which he owed me," — or, " I lent 
such a person a thousand dirms, and have 
received back the same,”— and the other 
deny the previous existence of the debt, our 
doctors are, in that case, unanimously of 
opinion that the assertion of the person in 
whose favour the acknowledgment is made 
is to be' credited ; because a debt must bo 
discharged by means of a similar : and this 
cannot otherwise be accomplished than by 
the creditor’s receiving a portion of the 
debtor’s properly, ('quivalent to the debt, 
in such a manner as may induce responsi- 
bility. The acknowledger, therefore, in 
.saying that ho had received from the other 
an acquittance of tlio debt which that other 
owed*him, confesses a eireumstance which 
is a cause of responsihility ; and ho after- 
wards claims the right of property in the 
same, in virtue of its having been given to 
him in exchange for his debt, which is 
denied by the otliep; he therefore stands 
as defendant, and his assertion must con- 
sequently bo credited. It is otherwise in 
assertioms of hire, loan, or residence, be- 
oan.se tlie thing seized, in those instances, is 
an identic article, for which the acknow- 
ledger claims the hire, or so forth : there is 
therefore an evident diflercnco between the 
cases. ^ ^ ' 

Case of dispute with respect to immovable 
property. — If a person acknowledge that 
anotlier has cultivated a uarticular piece of 
land, or built a particular house, or planted 
rapes in a particular orchard, the said land, 
oiise, or oreliard being in the possession of 
the acknowledger, and the person in whose 
favour he acknowledges claim the property 
of these things, and the acknowledger, on 
the.other hand, declare them to be Ms own 
property, and that the other, in the cultiva- 
tion^ building, or planting, had only acted 
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tjr liis d^nre. ai his assistant, or as his 
hireling— in that case the assertion of the 
acknowledger must be credited, according 
to all OUT doctors; because he does not 
make an acknowledgment of the possession 
on behalf of the other, but merely of the 
above-mentioned acts as performed by that 
other, and these do not argue a right of pos- 
session, since the person in whose favour the 
acknowledgment is made might have law- 
fully performed these acts upon things that 
were in the possession of the acknowledger. 
The case, therefore, is the same as if a per- 
son were to declare that a particular tailor 
had sowed his garment for half a dirm, but 
that he had not received the garment from 
the tailor; and the tailor claim llie pro- 

I ierty of the garment : for there the acknow- 
edgmont so made is not supposed to allude 
to the possession on the part of the tailor, 
and therefore the assertion of the acknow- 
ledger is credited ; and so also in the case in 
question. It is otherwise if the acknow- 
ledger say that “ he has received possession 
from the tailor; for conc('rning that ease 
there is a disagreement amongst our doctors, 
similar to what has been described. 


CHAPTER III. 

OP ACKNOIVLEDOMENTS MADE »v STrii' 
PEUSONS.* 

Debts acknowledged on a deathbed {leithoat 
assigning the cause of them) are preceded hg 
debts of evert/ other deseripfitm—lv' a person, 
in his last illness, acknowh'dge a debt, as 
being due to another, and he also owe other 
debts contracted during liealtli, or debts con- 
tracted during his sickness for known causes 
(such as the pnrehaso or the destriietipn of 
roperty),and of whitdi proof maybe obtained 
y otlier means than tliroiigh his aeknow- 
ledjrtnent^ or be indebted to his wife married 
duiing his sickness, for her Mihr-Misl (or 
ropt r dower), — all these debts so contracted 
iiriug health or siekiU'Ss have a prt i'erence 
to that other which he so acknowledges 
during his sickness, and of which the cause 
is unknown. Shafei maintains tliat tlie debts 
of the healthy and the sick arc alike valid, 
since acknowledgment, whicdi is the cause of 
both, is in both instances equal, inasmuch 
as it is derived from the understanding. 
Debt, moreover, and the responsibility of the 
person to which the obligation relates, are 
capable of comprehending the rights of a 
variety of persons. An acknowledgment of 


* By sick persons, throughout the whole of 
this chapter, is meant such as are affected 
wfeh a mortal disorder.-— (The analogical 
principle on w'hicli the law upon this head 
proceeds is set forth in treating of the divorce 
of the sick,— See Vol. I., p. 99.) 


debt, therefore, resembles the settlement of 
a contract of purchase or of marriage that 
is to say^ if a sick person purchase goods, and 
remain indebted for the price,— or marry on 
a proper dower, and remain indebted for the 
same,— debts so contracted are upon an equal 
footing with debts contracted during hetutb ; 
and so also in the case in question.— The * 
argument of our doctors is that acknowledg- 
ment is not valid when it tends to prejudice 
the right of another; and the acknowledf^- 
ment of a sick person does induce this 
consequence, since the rights of the creditors 
of debts contracted during his health are 
connected with his property, inasmuch as 
they may seize it for the payment of what is 
owing to them whence it is that deeds of 
a gratuitous or benevolent nature are not 
allowed, in a sick man, beyond the extent of 
a third of his estate.— It is otherwise with ^ 
respect to marriage on a proper dower,* as ' 
marriage is one of the most essential wants 
of a sick person, since in the same manner as 
man is impelled to his own preservation, so 
also is he impelled to the propagation of his 
species.— It is otherwise, also, witli respect 
to the purchase of pj operty for an equivalent 
price ; because the right of the creditors is 
connected with the substance of the property, 
and not with the form of it ; and m an 
instance of purchase the substance is extant. 

— During health, moreover, the right of the 
creditors is connected with his person, not 
I with his pr()]>erty, since wdiilst he is in a 
condition to atMiuire property, it is supposed 
that the projK'rty will increase:- a state of 
sicknesv, on the contrary, is a state of 
inability, and therefore the right of the 
ereditors is then connected -svith his pro- 
perty. f 

OuJECTTOX. — If tlio connection of debts 
contl•a(^t('d during lu'allli, with the properly 
of the sick pm'son, bo a bar to the obligation 
, of otlicr debts, 1)ccaiise of the priority of the 
I'ormcr, it follows that if a sick person, 
having made an acknowledgment in favour 
of a pel son, should afterwards make an 
aeknow led lament in favour of another, it is 
not valid, because the tirst acknowledgment 
is ])r(‘fcr.ible, as being connected with Ids 
projierty ; whe reas, according to law, they 
are both valid. 

Ri PLY. —The whole period of sickness is 
considered as one and the same, because the 
w'holc of it is a time of restriction, and 
therefore one part or period of it is the same 
as another.— It is otherwise with respect to 
health, as liealth is not a period of restric- 
tion, and therefore deeds are then lawful, 


* That is to say, without any particular 
specification of a dower : for if a sick person 
marry upon a specified dower, the agreement 
holds the extent only of one-thi^d of his 
whole property. 

t Wnat is here said merits some attention, 
as tt elucidates a very important point in the 
laws of property. 
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whereas, sickness bein^? a time of restriction, 
maii^ deeds are then unlawful. 

It is to be observed that debts contracted 
during sickness, of which the cause of the 
obligation is known, are preferable to debts 
of sickness which are supported merely upon 
acknowledgment; because the former arc 
free from suspicion. It is also to be observed 
that debts of sickness, of wdiich the cause 
is known, are upon a foot of equality willi 
debts of health, neither having a preference 
over the other a debt of a proper dower, 
because of the necessity for marriage ; ami 
debts contracted on account of purchase, or I 
of a loan, because of the existence of an j 
equivalent. The right of the creditors, J 
moreover, is connected inen ly with the sub- : 
stance ; and as, in the ( slablishment of tlu se | 
debts, there is no doubt or suspieion, they | 
are therefore on afoot of equality with debts i 
of health. 

A dying nerson cannot concede any specific 
property by achnoidcdgnicnt. — If a sick ^ 
person make an acknowledgment in favour' 
of any person, of something he liolds in his | 
hand, such aeknowlcdgmeiit is not valid, i 
because of the iniury it induces to the j 
creditors, whose right is coimecled with lliat 
thing. 

Nor make a partial discharge <f his debts 
{excepting those confraded daring his Ill- 
ness). —Iv is not lawful for a sick person to 
discharge the debts of ])art of bis creditors, 
because such partial discharge is a destruc- 
tion of the right ol the others : and in this 
respect the creditors of liealth uud of sickness 
are upon an equality :—exci‘pting, however, 
where the sick person restores sometliing lie 
may have borrowed dining bis sickni'ss, or 
pays the price of sometliing ho may have 
purchased during his sickness; and the 
admits of being provid by wit- 
nesses : — in other words, it a jicrson borrow', 
during his lust illness, a thousand diims, 
and keep the same by liim, or purchase any- 
thing with thcffi to that value, and after- 
wards repay the loan, or jiay the price of the 
purchase, it is lawtul, wheie it admits of 
oeing proved by (ividenee, beiaiuso these 
])aynients are attended with no injury to the 
creditors, ns the acknowledger lias obtained 
an equivalent lor what he pays. 

A debt acknowledged anon a death-bed is 
discharged a fter all other aebts. — I r, after the 
discharge of the wliole of the preferable 
debts, there still remain some proi)eity of 
the sick man s estate,* sueli residue mu^t 
be applied to the discharge of the debts 
acknowledged during his bickiiess; lieeause 
such acknowledgments were in themselves 
valid, and having been annulled merely from 


* This case supposes a distribution of the 
effects of the acknowledger, after his (^ecease ; 
and the ‘terra sick man is applied* to the 

defunct, in this instance, merely to dis- 
tinguish him, as having acknowledged ' 
whust ke was sick of a mortal illness. 


a regard to the rights of the creditors, they 
resume their origjinal validity when the bar 
to their operation is removed. 

If there be no other (kbts, it is discharged 
previous to the distribution of the inheritance, 
— The acknowledgments of debt, by a sick 
person, tvho does not owe any debts of health, 
are valid, as they occasion no injury to 
others. — In such case, also, the said debts 
are preferable to the claims of the heirs; 
because O.r.ar has said, ** whenever a sick 
person acknowledges debts, they must be 
iisidercd as obligatory, uud discharged from 
his elleets.'*~J5esides, the discharge of his 
debts is a matter of necessity : and the right 
of the luirs is ounneeted with his estate on 
the sole eouditiuii of its being free from 
ineumbraiieo ; whence it is that the discharge 
of th(‘ fuiu'ial ex pl uses precedes the right 
of the heirs, as that is also a matter of 
necessity. 

^Ln acknowledgment in f'aronr of an heir is 
not ra/fd, an/ess admitted by the co-heirs,-^ 
If a si(;k perMin make an acknowledgment 
in fa \ our ol any of his lieirs, it is not valid, 
unle.ss it be venliid by the other heirs.— 
Shafei, ill one report of his opinion upon this 
point, says lliai it is valid ; because ucknow- 
'dgment is the manifest alion of an estab- 
lished riglit ; and the probability is that tho 
acknowledger has spoken truth, Binco reason 
lorbids falsehood, more particularly in time 
of siekness.— Besides, as religion and jiistito, 
wh(*n joined to reason, must restrain a man 
from falsehood, thi! acknowb'dgment of a sick 
jii rsou in lavour of liis heir is like an ac- 
know'ledgim'nt ill favour of a stranger or, 
ikc ail aekiunvledgmeiit iii favour ot an addi- 
tional heir — (as il a person should acknow- 
ledge that “ a ])articular yicrsoii is his son,'* 

I - w'hicli acknowledgment is valid, notwith- 
standing it diminish tlie rights of the other 
heirs) ; or, like an aeknowledgmeiit of tho 
(leslruetion of a deposit, the jiroperty of an 
heir *as w iiere, for inslanee, a jHTson lodges 
a di'positof one thousand dirms, during either 
hoallli or sickness, with liis father, in tho pre- 
.scncc of witnesses, and the father afterwards, 
wliilst dying, acknowledges that he iiad de- 
stroyed the deposit of his sou, — in which case 
the acknowledgment is valid, and the person 
iuwho.-e favour it is made is entitled to a 
ihou.sind dirms Irorn the estate of tho acknow- 
ledger, although it diminish the right of the 
heirs and so also in the case in question).— 
The arguments of our doctors upon this point 
are threefold. “First, the prophet has said 
“ there is no legacy to an JiFiu, and no ac- 
knowledgment of a DERT in lavour of an 
HEIR.”— Skcoxdlv, as tho right of the heirs 
is connected witli the property of a person in 
hiailast sickness (on which account he is not 
pcrmilted, at that jicriod, to do any deed of 
gratuity or affection), an acknowledgment in 
favour of some of the heirs is invalid, as 
being prejudicial to the right of the others? — 
Thikhly, as the sick person^ in his lastdll- 
neffs, is above the want of his property, and 
as affinity is the cause of connecting the right 
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of yhele of ilie heirs with ihe property, 
imen the want of It no longer exists m the 
•iok person, it follows that at such period an 
aoknowledgment in favour of a part of them 
Ihni^ he an injury to the whole. This con- 
nenicn, however, does not operate vuth respect 
to strangers, because of the necessity the sick 
man was under, during health, of entering 
into concerns* with them ; for many of the 
concerns of the sick (such as purchase, sale, 
and the like) are entered into with strangers 
during health ; and if their acknowledgment 
of these during their sickness were not valid, 
people would be cautious of dealing with them 
during their health, and their affairs would 
of consequence suffer. — Such an ncknowledg- 
mont, therefore, is preferable to the claims of 
the heirs. — It is to be observed that the con- 
nexion here mentioned docs not operate to 
the destruction of a sick man’s acknowledg- 
ment of parentage, by which an additional 
heir is occasioned ; because the sick man also 
is necessitous in this particular, as parentage 
exists after death, and a man is held to con- 
tinue in existence, after death, in the person 
of his offspring ; whence parentage is one of 
the wants of tne dead. 

And 80 also of an acknowledgment in favour 
of a part of tne heirs,— a sick man make 
an acknowledgment in favour of x)art of liis 
heirs, and the others verify the same, such 
acknowledgment is valid, because of the re- 
ino\.d of the only obstacle, namely, tlie con- 
nexion of the right of the other heirs u ith liis 
premerty, which they themselves relinquisli. 

The acknowledgment of a dying person in 
favour of a stranger isvalid^ to the amount (f 
the whole estate,— a sick person mak(‘ an 
acknowledgment in favour of a stranger, it is 
valid, although it bo tantamount to tlie whole 
of his property,— because Omar has said “ the 
acknowleagment of debt by a sick person is 
valid ; and the debt is due from the whole of 
his estate”— (us before quoted). — Analogy 
would suggest that the aeknowb'dgrnent does 
not operate in a degree beyond the third of 
his property ; as it is in that degree only that 
the LAW admits of the deeds of a sick man 
with regard to his pront'rty.— Our doctors, 
however, remark upon this that as the acts of 
a sick person are valid with resp(‘et to a third 
of his property, it follows that the acknow- 
ledgment of a sick person is valid in the same 
proportion ; and it then becomes valid with 
respect to the remaining thirds also ; because, 
upon the sick person acknowledging one third 
or his property to belong to another, it be- 
comes irom that moment the property of that 
other ; and as the i:)cmaining two thirds then 
form the whole of the property of the acknow- 
ledger, he may lawfully make an acknow- 
ledgment of one third of it, and so on, 
until nothing remain. 

Objection.— I t would hence appear that 


♦ Arab. Moalikat ; meaning concerns of a 
suspended nature, — such as purchase with a 
suspension of payment of the price, and, so 


bequest to the extent of ihe whole property 
is ^so valid. 

Keply.— In bequest, the third of the estate 
does not become the property of the legatees, 
until after the death of the testator ; and ac- 
cordingly, they cannot claim their legacies 
before that event. It is otherwise with re- 
spect to an acknowledgment of debt, as the 
person in whose favour the acknowleagment 
IS made becomes immediate proprietor. — 
There is therefore an evident distinction 
between the cases. 

But it is annulled hy a suhsequerit acknow- 
ledgment of the stranger being his son. — If 
a sick person make an acknowledgment in 
favour of a stranger, and afterwards declare 
that “ ho is his son,” the parentage is estab- 
lished accordingly, and the acknowledgment 
is null. — If, on the contrary, a sick person 
make au acknowledgment in favour of a 
strange woman, and afterwards marry h(T, 
the acknowledgment does not become null. 
The difference between these two cases is 
that, in the former, upon the sick person 
declaring the other to be his son, his parent- 
age is established in the acknowledger from 
the instant of conception in the mother’s 
womb ; whence it is e\ddent that the person 
in whose favour the acknowledgment was 
made was the heir of the acknowledger at 
the period of his acknowledgment ; and con- 
s(‘qiiently, that he has made an acknowledg- 
iiK'nt in favour of his own son, which is in- 
valid of course. — It is otherwise with respect 
to marriage; for, as the lelationship pro- 
duced by that bikes place only from the 
time of contracting it, it follows that the 
woman was not the acknowledger’s heir at 
the time of the acknowledgment ; and con- 
st'qiiently, tliat his acknowledgment in her 
favour I’omains valid. 

Case of aeknou'ledgmvnt in favour of a 
repudiated wlfe.—\v a sick person repudia<5o 
his wife by three divorces, and then make 
an acknowledgment of debt due to her, and 
die,* slie is in that case entitled to which- 
ever of the two claims (uaiiely, her portion 
of inlicritanei', or the amount of the debt 
acknowlt'dgt'd) may bo the smallest. — The 
reason of this is that both the woman and the 
man arc in this ease liable to suspicion; for 
as the edit, or term of probation, was not 
expired, the woman, after his death, is an 
heir, and an acknowledgment in favour of 
an heir is not valid. — Hence there is a possi- 
bility that the woman may have requested 
her (livorce as the means of her acquiring a 
right to the acknowledgment; and that the 
husband may have divorced her with the 
view of giving her more than she was entitled 
to as an heir. As, therefore, both husband 
and wife are liable to suspicion, the smallest of 
the two claims is decreed to the woman, since 
concerning that there can be no suspicion. + 


• Before the expiration of her edit, 
f See this treated of at large under the 
head of the divorce of the sick. (Vol. I. 
p. 39.) 
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Section. 

Miseellaneom Cases. 

Acknowledgments of parentage with re- 
spect to infants.— a person acknowledge 
tae parentage of a child who is able to give 
an account of himself, saying, “ ibis is my 
• son,” and the ages of the parties be such as 
*to admit of the one being the child of the 
other, and the parentage of the child ho not 
well known to anv person, and the child him- 
self verify the acknowledgment, his parent- 
age is established in the ackuo\\ledger, 
although he [the acknowledger] ho sick ; 
because the parentage in q^uestioii is one of 
those things which affect the acknowledger 
liimself only, and no other person.— 1 1 is made 
a condition, in this case, that the ages of the 
parties bo such as to admit of tin' relation 
of parentage ; for if it 'were otherwise, it is 
evident that the acknowdedger has spokiai 
falsely. — It is also made a condition, that 
the parentage of the boy be unknown ; for 
if he be known to be the issue of some other 
than the acknowledger, it ucn'cssarily follows 
that the acknowledgment is null.— it is also 
made a condition, that the boy verify the 
acknowledgment; because ho is considered 
as his own master, as he is supposed able to 
give an account of himself, — It were other- 
wise if the boy could not explain his con- 
dition ; for then the acknowledgnient would 
have operated without his vcriticatiou.— It 
is to be observed that the acknowledgment, 
in this instance, is not rendered null by sick- 
ness ; because parentage is an original and 
not a supervenient want. By the establish- 
ment of the parentage, therefore, the boy 
becomes one of the acknowledger’s heirs, in 
the same manner as anv of his other heirs. 

Acknowledmnoiis with respect to parents, 
children, ancl pair o)is, are valid. — If a per- 
sofL acknowledge his parents or his son (as if 
he should declare that “ a certain man is his 
father,” or, that “ a certain woman is his 
mother,’' or, tha^ “ a certain person is his 
son,” — and the ages of the parties admit of 
those relations), — or, if a ])crson acknowledge 
a particular woman to be his wdfe, or a par- 
ticular person to be his Mavvla (that is, 
either his emancipator, or his freed man),-- 
in all these cases the acknowledgment is 
valid, as ahecting only himself, and not any 
other. — In the same manner, also, if a 
woman acknowledge her parents, or lier 
husband, or her Mawla, it is valid, for the 
same reason.— A woman’s acknowledgment 
of a son, however, is not valid, as such 
acknowledgment atfccts her husband, in 
W’hom the parentage is established: her 
acknowledgment of a son, therelore, is not 
valid, unless the husband confirm her decla- 
ration (as the right appertains to him), or, 
that it be verified by the birth being pro'ven 
by the evidence of one midwife, 'which 
suffices in»this particular. — (Concernimg the 
acknowledgments made by women of their 
children, there are various distinctions, as 
forth at large in treating of claims.) 


ff cof^rmed hy the pariies.^lt is to bo 
observed that in these cases the confir- 
mation of the party conoeming whom the 
acknowledgment is made is requisite, ex- 
oeptinj^ in the acknowledgment with respect 
to a child, when so young as not to be able 
to give any account of himself — It is also to 
be observed that the confirmation concerning 
arentage is valid, although made after the 
eath of the acknowledger ; because the 
relation of parentage exists after death,— In 
the same manner, also, tho confirmation of 
a w'ife, after the death of her husband, is 
valid; because the edit is one of the effects 
of marriasro ; and that exists after the death 
:)f the liuhband, wdu'iic(' it may be said that 
the nuirriag*’ itself endures in one shape; 
and therefore the eoulirniation of the wife, 
after the death of her husband, is valid. — So 
;il>o (ill tlie opinion of the two disciples) tho 
coiilirmation of the husband is valid, after 
tlu' death of the wdfe ; lu'causc inheritance, 
whieli is one of tlio ollecls of marriage, 
exists after the death of the wife; whence 
tho marfiage itself endures, in onq shape ; 
for which reason bis contirmation is valid. 

-According to lliuicefii tlu' confirmation of 
the husband is not valid, because tho mar- 
riag(5 (‘xpircs u])(>n tho death of the wife ; 
DU wliich account it is not lawful for a hus- 
band to wash tho body of bis wife after her 
death.— In regard to the assertion of tho 
two disciples, that “ the marriage endures, 
in one shaiio, after tho death of 11 lo wife, 
because of inhoritaneis” it is not admitted; 
for th(' inheritance docs not take plai'e until 
after death, and w'lis theri'lbni a nonentity 
at tho time of tiio aeknowlcalgmi'iit.- ^o\v a 
confirmation, in order to bo valid, must be 
diroeh'd to tho period of the aeknowlc'dg- 
moiil ; and as, at that ])(‘ri()d, tho inborit- 
aueo did not exist, it is therol'oi’o invalid. 

The aehnowledgmettt of a dying person t 
irith respect to an nneie or brother, entitles 
them ho inherit {if he hare no other heirs)^ 
hat does not establish their parentage. — If a 
})orsoii aeknowh'dgo an undo or a brother, 
su(rh acknow’ledginoiit is not credited, -so far 
as relates to tlie establishment of tho parent- 
age, because of its operating upon another 
tlian th(3 acknowledger. If, therefore, the 
acknowledger have a known heir, whether 
near or remote, the whole of the inheritance 
goes to him, and not to tho person in whose 
favour tho acknowhdgment is made, since 
the parentage not having been established 
on tho part of tho acknowledger, no obstacle 
can thence arise to tho inheritance of a 
known heir. - If, liqwever, the acknowledger 
have no other heir, tho person in whose 
favour he makes acknowledgment is in that 
case clearly entitled to tho inheritance, as 
evoiy person has full power over his estate 
when ne has no heirs ; whence it is that a 
person may bequeath tho whole of his pro- 
perty in legacy, provided he have no heirs. 
The person in whose favour the acknow- 
ledgement is made is therefore in this 
case entitled to the whole of the pro- 
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for an oatli*,^ild subseatient to sflenoe, 
tbei’ stand (with respect to mm) merely as a 
remoral of strife ; — ^but they do not stand m 
a mntual exchange, with respect to him, in 
either case.— With respect to the plaintiff, 
on the contrary, they are in the nature of a 
mutual exchange ; because the plaintiff ac- 
cepts the composition in lieu of an article which 
in his belief was his right ; and one contract 
may lawfully bear difl'erent interpretations 
with regard to the two parties, in the same 
manner as the dissolution of a sale is an an- 
nulment of the contract with respect to the 
seller and purchase ij but with respect to 
others, a new sale. The reason of a compo- 
sition after denial standing, with respect to 
the defendant, as an atonement for an oath 
is obvious and it stands after silence as a 
mere removal of strife, because silence ad- 
mits of two suppositions, namely, acknow- 
ledgment or denial ; and hence, with respect 
to tne composition in question being a con- 
tract of exchange, there is a doubt ; and, in 
consequeiico of this doubt, it cannot be es- 
tablished as an exchange with respe*ct to the 
defendant. 

The concession of a house ^ hy a composition^ 
docs not induce a rightof Shaffa. — If a person 
claim a house from anutloT, and that other 
either deny the claim, or remain silent, but 
afterwards compound the matter with the 
cli imant for a certain amount, in that ease 
the right of Sliafta does not opcTate with re- 
spect to tliut house ; bf'cause the dtdondani 
receives it as his original right, and not in 
virtue of exchange ; since ho gives the 
amount of the composition to the plaintiff 
merely to put an end to the contention. 

OnJECTioN. — Althougli the defendant, in 
his own belief, receive the house uh his ori- 
ginal right, and pay the composition to put 
an end to the contention, yet the plaiiitilf 
l)elieves that he receives the composition in 
lieu of the house, and theret()r(‘ (on the 
grounds of the belief of the plaintiff) th<?right 
of Shaffa ought to operate. 

KEi'Ly, — Thu belief of the plaintiff has no 
effect upon the dehaidant, since a man is 
judged by his own belief, and uot hy that of 
others, 

JUut Shaffa is induced hy the act of yiring 
a house in com2)osition. — It is otherwise where 
a house is given in composition (as where, 
I’or instance, a person claims some property 
from another, and that other, after denying 
the right, or remaining silent, compounds 
the claim by giving up a house) ; for in this 
case the right of Siialla takes place, as the 
plaintiff receives the house in exchange for 
his property, and the composition is there- 

* Supposing him (as defendant) to liave 
sworn to the fallacy of the plaintiff’s claim ; 
in which case, if ho afterwards enter into a 
composition with the plaintiff, it is evident 
that he swore falsely, and consequently, 
that atonement or expiation is due for •his 
perjury. 


fcfte, with respect to him, a contract of 
exchange (for which reason the right of 
Shaffa operates upon his own acknowledg- 
ment, notwithstwiding the defendant contra- 
dict him). — It is therefore the same as if he 
were to declare that “ he has purchased the 
house from the defendant,” — and the defen- 
dant deny the same ; in which case the right • 
of Shaffa operates ; and so also in the case in ' 
question. 

Cases in which part of the thing given in 
composition must he restored. — If a person 
claim something from another, and that other, 
having acknowledged the claim, compound it 
with the plaintiff for something else ; and it 
afterwards appear that the thing claimed 
was in part the ])roperty of another, — in that 
case the defendant is entitled to take ^ck 
from the plaintiff a part of the thing given 
in composition, proportionate to that part of 
the article claimed, which afterwards proved 
the property of another ; because the compo- 
sition in this ease is, like sale, a contract of 
exchange w ith respect to both parties ; and 
such is the law in sale, when a part of a 
thing sold proves tluj property of another. 

If the composition he after denial or silence^ 
and the thing comimunded for prove the right 
of another y the consideration must he returned 
and the, plaintiff mastiay his claim againsthim 
tvho has the right. — If a person claim a thing 
from another, and that other either deny^ it 
or remain silent, and then compound with 
ihy ])lain tiff lor some other article, and it 
afterwards ai)pear that the thing claimed is 
the right of another and not of the plaintiff, 
in that ease the ])lainliff must prefer his 
demaud against the person who claims the 
right, and rc'turn to the defendant whatever 
he may have reeeived from him in composi- 
tion ; because the defendant gave his pro- ' 
perty merely for the purpose of removing 
contention ; but when, afterwuirds, it appears 
that the thing claimed is the property of 
another, it becomes evident that he was not 
liable to a contention with the plaintiff. 
Hence he is entitled to take back the article 
given in composition, as a condition on 
which he gave it (namely, a right to detain 
in his possession the subject of the claim) is 
rendered void. 

alnd the same proimrtionahlyy where any 
part of it proves the property of another. — If, 
on the other hand, a part, ouly, of the thing 
claimed prove the right of another, the 
plaintiff must in that ease return to the de- 
fendant a proportionate part of the thing 
given in composition, ana make a demand 
for the same upon the person possessing the 
riglit ; because the intent of the defendant 
does not comprehend that proportion. 

If the thing given- in composition after ac~ 
knowlcdgmenty prove the right of another^ it 
must he restored, and the plaintiff is entitled 
to an equivalent from the defendant. — If the 
thing driven in composition prov^the right 
of another, the plaintiff is in that case enti- 
tled to receive from the defendant the whole 
amount of the composition, provided it be 
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after acknowledgment, as this species of 
oomposition is eqxiivalent to sale (as was 
before explained also, the right of 
another appear to a part of the oomposition, 
the plaintiif is entitled to a proportionate 
part of it, for the same reason. 

If this happen in composition after silence 
pr^ntaly the plaintiff must claim from the 
defendant the artiae in dispute.— in a 
case of composition after silence or denial, it 
appear that the whole or a part of the thing 
given in composition is the property of an- , 
other, the plaintiff must prc'fer a claim against I 
the defendant for the thing in dispute be- | 
tween them, either wholly, or in part, as the 
case may be,— It is otherwise in a ease of 
sale after denial ; as where', for instniu'e, a 
person lays claim to a house, and the ix'rson 
upon whom the claim is made denies his 
right, but afterwards compounds the matter 
by means of a slave, using, howt'ver, the 
word “ sold ” instead of “ compounded as , 
if he should say, “ I have sold this slave for j 
the said house;” for, in that ease*, if the 
house afterwards prove to bo tlie lu'operty | 
of another, the plaint iff, instead oi elaim- 
ing, is entitled actually to take the house 
from the defendant; because the dtfeu- 
dant, in selling the slave for the house, does 
virtually acknowledge the house; to be 
the property of the plaintiff: — contrary to a 
case of composition, as compositions arc fre- 
quently made merely to remove contention. 
—It is to be observed that, in case the thing 
given in composition bo eitlu'r lost or de- 
stroyed in the hands of the defendant, pn*- 
vious to the delivery of it, the law is the 
same as where it proves the right of another: 
—that is, if the composition follow acknow- 
ledgment, the plaintiif is entitled to take the 
article claimed ; or, if it follow denial or 
silence, he must prefer a claim for it against 
•the^ defendant. 

A composition for an undefined part of a 
thing is not affected hy the right of another 
uftertvurds appeayng to a part of that thing. 
— If a person claim a right in a liousc, witli- 
out explaining the extent of it (such as a 
third, a fourth, or the likt), ami the de- 
fendant under this slate of uneertuinty, give 
him something in composition for his elaim, 
and the right of another afterwards a])])oar 
to a part of the house, the plaintiff i.s not in 
that case oldiged to return to the drh'iidant 
any part of the thing received in composi- 
tion, since it is possible that the right may 
relate to some other part of the house, and 
not to that part which the plaintiff had 
claimed. It is different when the wliole of 
the house proves to be the property of an- 
other ; for in that case the whole of the thing 
given in composition must bi* returned to 
the defendant; since it would otherwise 
necessarily follow that the defendant had 
received nothing in exchange for the thing 
he gave in composition ; and this is unlajgful ; 
as has been already explained under the head 

of Sale. . , . , ^ 

Composition in consideration of a part 


the su^ect is a person claim a 

house, and the defehdant compound the claim 
for a port of the house, such composition is 
nnlawful, because what the plaintiff receives 
is already his actual right, and the rest of 
his claim remains unsatisfied. There are 
two devices, however, bv which this oom- 
position may be rendered lawful.— The one 
IS, by the plaintiff adding a dirm to the share 
of the house ; in which case, the dirm is con- 
sidered as an equivalent for the remaining 
part of the claim : — the second is. by the 
plaintitt' exempting the defendant from the 
remaining part of the claim. 

^^eefion. 

Disputes concerning pi'operty may hecom^ 
pounded. (’oMTosiTioNs are lawful in claims 
of property ; lor a eomposition (as was before 
exnlainodj bt'ing in the nature of a sale, it 
follows that what('V('r may be lawfully sold 
may also be lawfully compounded. 

ylnd also eloiius of usufruct. — COMPOSI- 
TIONS are likewise hiwiul in claims of 
usul’ructf as for instance, where a person 
prefers a elaim, against the lu irs of a per- 
son (lecca.sed, to the usufruct of, or right to 
dwell in, a ))articuhir house, in virtue of 
tlu' bequest of the deci'asi'd ; in whioli case, 
if the heirs, luuing either denied or acknow- 
ledg('d the <*laim, sliould compound it with 
the plaintitf for something else, suoli com- 
position is valid. The reason of this is that 
usufruct is considered ns a property, in a 
contract of hire, anil so also in a case of com- 
position ; — for it is a gi'iu'rul rule, to con- 
sider tin; composition as i)artaking of the 
nature of that eontrai-t to which it bears the 
nearest resemblance, in order to render it 
valid. — T'hus, if the eomi)ositioii bo of pro- 
ix rty for property, it is considered as a sale, 
beeause of its near resemblance to that con- 
tract.— If, on the otlier hand, it relato to 
usufruct, it is considered as a species of hire, 
because of its res(‘m])lanc(; to it. 

(\nnposi(i(tns are lauful in homicide, — 
Compositions are lawful in cases either of 
wilful or erroneous bloodslu'd. — They are 
lawful in the former instance, hecaus” Goi) 
has said, ” If a poktton op tjie i'Koi’ehtv 

OF THK MIJKDEUKU, UEINO A JIKIJKVKK, HE 
Ori’KKF.I), IJY WAY OF C;OMl'O.SrTrON, TO THE 
KKIUIKSENTATTVK OF THE MUKDF.ltER, LET 
HIM ACCEPT THE SAME;” — wliicli ])assago Ibn 
Al>bus reports to have bei'ii revealed upon 
the subject of compositions for wilful blood- 
shed.— It is to be obsi'Fved that composition 
for wilful bloodshed resembles marriage, be- 
eause in both eases property is given without 
receiving property in return; and accordingly, 
whatever is capable of constituting a specine 
dowcr» is also capable of being given in com- 
positJbn for wilful bloodshed.— There is this 
difference, liqweycr, between marriage and 
the composition in question, that whenever 
the recital of the thing to bo given in com- 
position is invalid (as where an animal is 
mentioned indefinitely, or cloths are recited 
without a specification of them), a Deyit or 
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nudataiE that the oompositioii) in this case, 
is not lawful in the degree in which it ex- 
ceeds the appraised value of the cloth ; 
because nothing was due from the usurper 
but the value ; and the value of any article 
is to be known only by appraisement ; any 
thing beyond that must therefore be con- 
sidered as usury. — It is otherwise, however, 
if the composition for the cloth be made in 
articles of furniture, or so forth, exceeding 
in value the article usurped ; for such com- 
position is valid, because the difference of 
the value not being obvious, from the articles 
being of a different genus, no usury can be 
inferred. It is otherwise, also, if the diffe- 
rence of value be such as may come within 
the estimation of some of the appraisers, 
because the observance of an excessive degree 
of caution is impracticable. The reasoning 
of Haneefa, in support of liis opinion, is that 
the right of the proprietor of an usurped 
article continues in it after its destruction, 
until his right to an equivalent be estab- 
lished ; as is evident from this circumstance, 
that if an usurped slave should die, and the 
master refuse to accept an equivalent, ho 
must in that epe defray the expences of his 
burial. Now from this it appears either that 
the right of the proprietor of an usurped 
article remains in it after its destruetion, — 
( r, that ho has a right, if he choose, to a 
similar, both in appearance and in reality,* 
because reparation for a transgri'ssion must 
be made in a similar. — But liis right is not 
transferred to the value until su(;h time as 
the Kazee pass a decree to that elh^ct : any 
agreement, therefore, exceeding the value, 
which the partic'S themselves may conelude 
previous to such decree, being merelv a com- 
pensation for the article destroyecl, or for 
one similar to it in appearance and reality, 
cannot be considered as usurious. — It is 
otherwise if such agreement be made after 
the decree of the Kazee ; for, in that ease, 
according to all our doctors, the composition 
is not valid, as far as it exceeds the value ; 
because, in this instance, the right of the 
roprietor to tln^ value has become fixed and 
etermined by the decree of tlie Kazee ; and 
any thing beyond it is therefore usurious. 

CWa'c of compositiou for a share in a part- 
nership slax'c,—\v a manwlio is rich emanci- 
ate a slave held equally in luirtnership 
etween himself and another, and compound 
with that other for a sum exceeding the 
value of his half, such composition is invalid, 
according to all our doctors i—according to 
the two disciples, because (as they hold) 
nothing is due from the emancipator beyond 
half the value, which is to he ascertained by 
appraisement; whence any degree beyond 
that is usurious: — and, according to Haneefa, 
because the value, in emancipation, is decreed 
by the Lxw ; now the rate fixed bv the law 
is not short of the rate fixed by the Kazee ; 
and as, in a case where the Kazee passes a 


• Independent of any judicial decree. 


decree for the value, a composition for any 
thing beyond the value is null, it is in the 
present instance null k fortiori.— It is other- 
wise in the example concerning the cloth, w 
before recited, because the value of that is 
not decreed by the law.— -It is to be observed 
that if, in the case in question, a composition* 
exceeding the value of half the slave be 
made in specific goods or effects, it is valid, 
because the excess in the value is not obvious, 
where the articles are of a different genus ; 
and hence no usury can he inferred. 


CHAPTER II. 

OF GRATITTTOIIS OR VOLUNTARY COMPOSt- 
TIONS ; AND OF THE APPOINTMENT ‘ OF 
AOENTH FQR COMPOSITION. 

An agent for composition in a case of 
bloodshed or debt is not responsible for the 
consideration y nxxless he expressly aqree to he 
so, — If a person appoint another nis agent 
for comix)sition, ana the agent accordingly 
enter into a eornposition on his behalf, Tie 
[the agentj is not responsible for the thing to 
be given in composition, unless, in settling 
the contract, ho stipulate it as a condition 
that “he himself snail be answerable for 
it.” — This is where the composition is on 
account of wilful bloodshed, or of some 
claim in the nature of debt, in either of 
which cases tlio composition is a mere 
annulment ; and as the agent, in either case, 
is merely a messenger, he is therefore sub- 
ject to no responsibility, any more than an 
ag(‘iit for marriage unless^ he himself 
engage in the responsibility, — in \vhich case 
he becomes answerable, because of his qpn- 
traet of security, but not from his contract 
of composition. 

lint he is responsible where the composition 
is of proju-rty for properly, — Where, how- 
ever, the composition is of property for pro- 
perty, it is equivalent to a sale, and the 
rights of it appertain to the agent. — In such 
a case, therefore, the claim for the property 
(that is, for the article to be given in com- 
position) lies against the agent, not against 
the constituent. 

Fazoolee compositions are of four descrip- 
lions, — Fazoolee compositions (that is, such 
as arc concluded by a stranger, in behalf of 
the defendant, without his desire) are of four 
kinds, 

I, Of a debt by property (for which the 
compounder is responsible"), — I. Where a 
person compounds tor a claim of debt by pro- 
perty, and makes himself responsible for the 
property: — in wdiich case the composition 
IS complete, because the defendant acquires 
nothing from it, but is merely exempted from 
a del^,, and in this respect a stranger and the 
party that is the defendant are considered as 
the same. — It is also proper to remark fur- 
ther, that in the same manner as the condi- 
tion of resxionsibility for the thing to he 
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nv«ii in oomi>08ition is lawful to the defen- 
dant, so also is it lawful to the strangrer : a 
stranger, therefore, is capable of standing 
as the principal in composition, and in the 
obligation of the property, when he makes 
himself responsible for the thing to be given 
^ composition; in the sarnc manner as a 
Tazoolee who concludes a Khoola in behalf 
of a wife.—In other words, if a person pro- 
pose a Khoola to his wife, and another, 
without the desire of the wife, conclude the 
contract of Khoola with the hus^nd on her 
behalf, making himself responsible for the 
consideration of Khoola, it is valid, and ho 
is responsible for the consideration ; — and so 
also in the case in aucstion, the Fazoolco is 
responsible for the thing to be given in com- 
position. — He, moreover, stands, with respect 
to the defenaant, as one wlio acts gratui- 
tously, in the same manner as a person who 
voluntarily pays the debts of another, in as 
much as ne exempts the dt-fendant from 
responsibility ; he therefore is not entitled 
to any return from the defendant : hut it is 
otherwise where the coin])ound('r acts by the 
desire of the defendant, for in that easi; lu' 
is not a voluntary agent. The compounder 
in question, moreover, is not entitb'd to any 
part of the debt; but that is cancelb'd with 
respect to the defendant; for the principle, 
with respect to the legality of com- 
position, in this ease, is that tlie plaintiff 
annuls the operation of the debt upon ttie 
defendant, and not that lie renders the com- 
pounder proprietor of it,— and this, wbetbor 
the defendant acknowledge the debt, or dtmy 
it in a case of denial, evidently, because 
the defendant does not in bis own opinion 
owe any thing, and the opinion or belief of 
the plaintiff cannot operate upon liim ; — and 
in a case of acknowledgment, also, because 
the property of, or right to the debt, cannot 
be conveyed to another but by lh(‘ ])er.son 
who is immediately indebted ; it is therefore 
impossible, in tbi| instance, to render tb(‘ 
composition valid on any other principle 
than that of the annulment of the aebt.-— It 
is otherwise where the plaintiff elaiius some 
specific article in the possession of the de- 
fendant, who acknowledg(‘S the same, and 
another person, unauthorized, gives him 
something as a composition for his ehiira, — 
because in this case the unauthorized person, 
in compounding for liis claim Avith the 
plaintiff, does virtually purchase the article 
claimed ; and his purchase of a thing from 
the proprietor is lawful, although it be not 
in his possession. 

II. Of any thing for a property 

{which must he immediately delivered hy the 
compounder). — II. Where the compounder 
says, I have compounded h)r these thou- 
sand dirms of my own,’* or “ for this slave 
of my own in which case the composition 
is valid ; and it is incumbent on the jpom- 
pounder to aeliver over the article stipulated 
to the plaintiff; because, in referring the^ 
composition to his own property, he renders 
obligatory upon himself the delivery of it ; 


on wkioK aoooimt composition so made 
is valid. 

IIL Of any thing for unspecified pro^ 
perty^ut which the compounder delivers ). — 
III. m ere the compounder says, “ I have 
compounded for a thousand dirms/* and im- 
mediately delivers a thousand dirms to the 
plaintiff, in which case the composition is 
valid ; for on the delivery of the thousand 
dirms the plaintiff obtains his object, and 
the contract of composition is thereby oom- 
plebdy fulfilled. 

IV. Of any thing for unspecified property 
{and winch the compounder does not deliver), 
— IV’’. Where the compounder says, “I have 
compounded for a thousand dirms,” but 
does not deliver them ; in which case the 
composition remains suspended on the con- 
sent of the defendant. If ho confirm it, he 
becomes responsible for the sum stipulated j — 
or, if lie wiliihold his assent, the composition 
is annulled. — The reason of this is that in 
compositions of this nature, tlio defendant 
is a priiK^ipal, because of their operating to 
free him from contention; hut the com- 
pound»T is also a priuei])al, because of his 
charging liinist'lf with the consideration of 
composition , ei th (‘rex prcssly (as where h e says, 
“1 am iTsponsibh* for the thousand dirms”) 
or direidly (as where he compounds for 
one tlumsand dirms, and delivers them). — 
Now, if lu-‘ should not so have charged him- 
self (as the presc'nt example supposes), the 
contract of composition (‘ontinues on tho 
part of the defendant only;* and tho va- 
lidity of it conseciuently rests upon his 
concurren(?c. 

fV/.sc (f a Fazoolco compounding for a 
Hpeeife article, u'ifhouf referring the same ft) 
his projterty. — TiiK compiler of the Iltnlaya 
remarks that a lil’th kind of composition 
may Im addl'd to the ])recc(ling ; as, for 
instance, where a Fazoolei' says, ” I liavo 
compoi#nd(;(l for this thousand dirms,’’ or 
“ for this slav(‘,” without nderring these to 
liis own pro])erty ;— which sort of composi- 
tion is valid, because, in specifying the 
thing to ho deliverecl to the plaintiff, tho 
compounder does, as it were, establisli it as 
a condition that the said thing shall become 
tho right of the plaintiff. If, however, tho 
slave slionld afterwards prove to he tho 
property of another, — or, if it should bo(;ome 
known that Ik; was fret*, or a Mokatib or 
Modabbir, - or, if tho plaintiff should return 
liim, on account of a defect, to the com- 
Iiounder in none of these cases is the 
plaintiff entitled to lake anything from the 
eomTiounder, since lie engaged for nothing 
furthiT than the delivf*ry of a specific article^; 
if, thcj-efore, that artichj remain safe for th© 
plaintiff, the contract is valid ; if otherwise, 
he is not entitled to take any thing from 
th(i eompound(‘r, but must preier his claim 
against the defendant. — It is otherwise 


^ * That is to say, he alone is concerned 
in it. * 
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vliere the compounder Btipulatea dirms, and 
makes himself responsible for the same, and 
they afterwards prove the ric-ht of another, 
or of bad quality, and the plaintiff returns 
them; for in that case the plaintiff is en- 
titled to take an equal number of ^ood 
dirms from the compounder, because of his 
having made himself a principal with respect I 
to security: and, accordingly, if the com- 
pounder refuse to comply, he must be com- 
pelled to make the delivery. 


CHAPTER III. 

OF COMPOSITIONS OF DEBT. 

A debt owina in consequence of any con- 
U'act concluded upon credit may he com- 
pounded by payment of a part. —If the 
thing to- be given in composition bo of the 
same nature with the debt wliich is to be 
compounded for, and which is owftig to the 
plaintiff under an Akid Moodainat, or con- 
tract concluded upon credit,* the comi)osi- 
tion is not in that case construi'd to be an 
exchange, but the plaiutifr is considered as 
taking a part of liis right, and annulling 
or relinquishing the remainder.— An Akid 
Jioodainat, or contract C(»noluded upon credit, 
is where a person purchases the goods of 
another, for a thousand good dirms (for in- 
stance), and then tlie parties se])arate, without 
the seller receiving the price, or a tim(; of ;)ay- 
ment being agreed n])on in wliieh case, if 
the purchaser should compound the said 
thousand for five hundred good dirms (or 
live hundred bad dirms), and the seller agree 
to the same, such composition is valid ; and 
it is thus construed, that he [the seller] 
agrees to accept a part of his riglit, and 
to relinquisli the nunainder; not that he 
accepts the live hundia-d in exehaiig(* for the 
thousand. — I'lic reason of this is, that it is 
necessary, as far as possible, to give validity 
to the nets of rational persons ; and this 
may be done, in the former instanei', by the 
claimant relinquishing a part of the dirms 
to which he is entitled,— or, in the latter 
instance, by conceding tliat and the goodiu'ss 
of them. — Such also is tlie rule wdiere the 
debt has been incurred, on the part of the 
defendant, by a usurpation or destruction of 
property. 

* The commentators dcline Moodainat to 
signify “ tlio act of selling to a person upon 
credit;” or “the net of granting credit,” — 
TTie composers of the Persian version of the 
Hodaya nave evidently niistaken the'^sense 
of the text in the beginning of this passage. 
The Arabic simply states it “in all com- 
positions for a thing claimed under a con- 
tract upon credit, the transaction is not 
considered as an exchange, but as an accept- 
ance of a part of the right, and a relinquish- 
ment of the remainder^ 


And the same of similar compositions of 
dehtf owing in consequence of any act which 
subjects to responsibility. — The restriction to 
debts owing “ in consequence of a contract 
concluded upon credit (as here set forth), 
is for this reason, that it is originally re- 
quisite that debt be incurred in consequence 
of a contract agreeable to law. 

Debt may be compounded by a forbear- 
ance, for the same sum. — If, in the case in 
question, the composition consist of a thou- 
sand dirms payable at a distant time, for a 
thousand dirms immediately payable, it is 
valid ; because the construction then given 
to it is that the plaintiff agreed to postpone 
his claim,— not that he entered into an ex- 
change ; as the sale of dirms, for dirms 
payable at a future period, is not lawful. 

JBut not if the postponed payment he stipu- 
lated in money of a different denomination. 

■ If, on the other liand, the thousand dirms 
be compounded for a proportionable number 
of deenars, payable alter the expiration of a 
rnonth (for instance), it is unlawful ; because 
it is impossible to consider it merely ns a 
delay of the claim ; since the claim related 
to dirms, not to deenars ; nor is it possible 
to construe it into a sale, because a sale of 
dirms, for deenars payable at a future period, 
is unlawful. The composition, therefore, in 
this case, is invalid. 

yi postponed debt cannot be compounded 
by the immediate payment of a part. — If a 
IXTson have a debt of one thousand dirms, 
payable at a future period, owing to him by 
another in consequence of a contract upon 
credit, and compound the same for five hun- 
dr(*(l dirms payable immediately, such com- 
position is invalid ; because ready money 
IS better thaii future payment; and ready 
money not being his right, the composition 
then- tore takes plaeo in a thing whicli isruot 
bis right, wlienee it is impossible to consider 
the composition as a dereliction of part of 
the claim : — it must therefore be necessarily 
I considered as an exchange (in this way, 

I that the debtor gives up his right, namely, 

I th(‘ delay of payment, in return for the five 
I luindred remitted): — those five hundred, 
therefore, are in exchange for the torbear- 
aiiee ; and the acceptance of any thing in 
consideration of forbearance is not lawful. 

yi debt of had money cannot he compounded 
by the payment of a smaller sum in good 
money. — If a person have a debt owing to 
him by another, in consequence of a con- 
tract upon credit, of a thousand adulterated 
dirms, and compound it for five hundred 
pure dirms, it is not valid ; because pure 
dirms are not the right of the seller, as 
those exceed his right with respect to their 
and it accordingly cannot be con- 
sidered as a concession : it must therefore bo 
construed into an exchange of one thousand 
for five hundred, superior with respect to 
quality, — and that is usurious, a'S quality is 
not regarded in transactions of exchange. 

” But a debt of good money may be com- 
pounded by badf whether the sum he smaller 
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than<, or equal to^ the demand. — It is other* 
wise where a person compounds a debt of a 
thonsand good dirms for hve hundred bad 
dirms, because that is a concession with 
respect both to number and quality. It is 
oilierwise, also, where a person compounds 
a debt due to him of a thousand bad dirms 
for a thousand good ones ; because this is an 
exchange of like lor like ; and in that no 
regard is paid to quality. — It is, however, 
a condition, in this case, that the plaintiff 
take possession of the thing given m com- 
position upon the spot, as this is a Sirf sale. 

A debt in money of two denominations 
may be componndejl by a smaller sum of 
either denomination. — If a person have a 
debt of a thousand dirms and a hundred 
deenars owing to him by another, in con- 
sequence of a contract upon credit, and 
compound the same for a hundred dirms, 
ready money, or payable at the cx]diation 
of a month (for instaiict ), such composition 
is lawful, as it is possible, in tins instance', 
to give validity to the c<ni tract of coniiu>- 
sition, by supposing that the creditor n mils 
the w’holc of the debt owing to him except 
one hundred dirms, payable immediately, or 
(as in the second case) within a month. It 
therefore is not to he regarded in the light 
of an exchange ; for if it M< re so eoiisidertd, 
the contract would not he '\alid, as it would 
be usurious. In conqmsilions, moreover, a 
concession is alw^ays understood ; and as, in 
the case in question, concession is the* pre- 
valent idea, the matter must be regaided as 
a concession rather than as an exchange. 

Case of proposal fr<mi a credtUtr to grant 
his debtor a complete discharge y (m eondiUon 
his paying onefudf of the dehf tvdhin a 
limited time.—\¥ a ])(Tson, having a de])t 
due to him of a thousand dirms, payable at 
a future pc'riod, should say to the d(*htor, 
“^lay me live hundred dirms to-morrow% 
upon this [condition], that you are exem])ted 
from the remainder of the d( })t ; " and the 
debtor act accordingly, he is theu exempted 
from the reniaiifdcr. If, }iow’e\er, in such 
case, the debtor should not pay the live 
hundred dirms on the monow, he remains 
responsible, according to Haneefa and Mo- 
hammed, for the thousand diims. Ahoo 
Yoosaf maintains that live huiidrid dirms 
are immediately remitted, and that the 
claim to them cannot altcrwards he revived ; 
for (in his opinion) the exemption here is 
absolute;* because the ydainlilf has estab- 
lished the payment of live hundred dirms 
as an exchange for the exemption of live 
hundred dirms; but the payment ol these 
five hundred dirms cannot be considered as 
an exchange lor the remainder, the payment 
of which still continues incumbent upon the 
debtor, and is not at all suspended upon the 
exemption. To make it an exchange, there- 


• That is, it is not suspended upon the 
conditi o n of payment on the morrow. • 


midiis only the absolute exemption; and 
henoe the whole of the original debt cannot 
revive firom a failu^ of the payment on the 
morrow, any more than if the creditor had 
said, “I have exempted you from five 
hundred dirms out of one thousand dirms 
upon this [condition], that you pay me, to- 
morrow, five hundred dirms in which case 
the exemption is absolute, and so also in the 
case in question. — The reasoning of Haneefa 
and Mohammed is that the exemption, in 
this case, is not absolute, but conditional. 
Upon failure of the condition, therefore, 
the exemption does not take plaw, for two 
reasons. Uikst, because the creditor begin* 
his speech with requiring the payment to- 
morrow, and this may be considered in itself 
as an ohjeet, since it is possible that the 
creditor is afraid of losing the whole of the 
mont y in the i vent of the debtor’s becoming 
poor, which induces him to use expedition; 
and also, because he ])erhap8 wishes to get 
the money, in ordtr that lie may acquire 
prolit from it in trade. The expression, 
monoyey, bears the construction of being 
eonditional, and is therefore to be taken in 
that s( ns(', in onhr to give validity to the 
contract.- Smondly, such conditions are 
comiiHui in compositions; and an exemption 
may he restrict! d to a condition, although it 
h(' not Husyu Tided uyion it. I'lius a transfer 
of debt (lor iiistanec) is restricted to the 
condition of safety; in so much that if the 
person w ho had agreed to accept the transfer* 
should dje insolvent, the debt reverts upon 
the yierson transferring it ; the transfer, 
tlierefore, is reHtri(d('d, in this instance [to 
the condition of sufetvl, and so also in the 
caso ill question. With respect to the 
reasoning of Ahoo Yoosaf, an answer will 
so(m 1)0 given to it. 

Whieh admits (f three different state* 
metifs. T, li'here the proposal has no con* 
dition annexed^ in failure of payment. /J, 
li'here it is annejcvd thaty in failure of 
pnynff'nf the proposal shall he void. III. 
Jf here the discharge is primarily stated . — 
I’liE conipih r of the Ih daya remarks that 
this ease admits of three separate state- 
nants. — I. 1 hat whieh has been already 
explained. — 11. Where the creditor says, “I 
have eompoundtd with you the thousand 
diims lor five hundred diims; which you 
must pay me to-morrow, and then you snail 
he exempted fnun the remainder ; provided, 
how^ever, that if you do not pay them to- 
morrow, the thousand dirms shall remain 
due by you as before;"— in which case, 
according to all our doctors, if the payment 
be made on the next day, the exemption 
holds gf>od; hut if otherwise, it is void. — 
111. Where the creditor says, “I have, 
exqpipted you from the payment of five 
hundred dirms out of a thousand, on this 


* That is, to take upon him the reanon- 
sibility for the debt (in the manner of an 
acc 5 ;ptor or indorser of a bill of exchange). 
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konditikml that you give me fiye Inmdred 
oirms to-morrow: ''—in which case the 
debtor is exempted from the payment of 
the five hundred dirms ; and this, whether 
be pay the five hundred on the ensuing day 
or not, because the exemption is here 
primarily stated.^ 

An acfcnowledament may he stipulated for 
a composition, — if a person say to another, 
“ I will not acknowledge your right of pro- 
perty until you first fix a distant time for 
Mie aelivery, and promise me an indulgence 
in the payment,"— or, “ until you first remit 
to me the whole (or a part) of the property," 
•—and the person so addressed act accord- 
ingly, his tfius fixing a time, or remitting a 

art or the whole of the property is lawful, 

ecause he does this of his own accord, and 
not by compulsion. 

But if the stipulation he puhlicly pro- 
posedf the composition is of no effect. — Tnis 
18 where the acknowledger addresses the 
other party, as above, secretly and in a 
covert manner.— Where, however, he ad- 
dresses him publicly, he becomes liable for 
the whole of the subject of acknowledgment 
upon the instant. 

Section. 

Of Participated Debts. 

One of two partners compounding his 
share of a debt due to them jointly y the other 
partner may either take his proportion of 
the composition y or look to the debtor for his 
share.— I y there bo a debt owing to two 
men, jointly, from a third, and one of the 
two compound with the debtor his share of 
the debt for a piece of cloth, the fellow- 
creditor has it in his choice either to demand 
the other half of the debt, which is his due, 
from the debtor, or to take the half of the 
cloth from the compounder ; unless, how- 
ever, he [the compounder] pay him a quarter 
of the wnole debt ; for, in that case, he is 
not entitled to take the half of the elejrth. — 
In short, in all cases of the nature here 
exemplified, it is a rule that whenever, in a 
partnership debt, one of the partners re- 
ceives a part of it, the other partner is 
entitled to an equal share in the part so 
seized ; because although debt become a sort 
of increase from seisin (since debt is not 
considered as substantial property until it 
be taken possession of), still this increase 
has reference to the original right; and as 
the original right was equally divided, so 
also is the increase ; in the same manner as 
offspring or fruit. The partner, therefore, 
has a right of participation in the part which 
is taken possession of. — Still, however, pre- 
vious to tne operation of such right, the part 


^ Two other statements, together with a 
long discussion, are omitted by the translator, 
as the whole turns upon certain points of 
verbal oritioism, not capable of an intelligible 
iranalatioii. 


or thing taken is the sole property of the 
receiver, because substance is totally diffe- 
rent from debt, and the receiver has taken 
the article in question in exchange for his 
right. — He is consequently the proprietor; 
and accordingly all acts of his with regard 
to the substance in question are valid, and 
he remains responsible, in a proportionate 
degree, to his partner.— It is to be observ^ 
that by a partnership debt is meant such a 
debt as becomes due to two or more persons 
from one cause ; such as the price of goods 
sold by two proprietors under one contract ; 
or a debt inherited by two men ; or the vdue 
of a joint property destroyed by any person. 
Now such being the established rule, it fol- 
lows that, in the case in question, the part- 
ner is at liberty cither to demand his half of 
the debt from the debtor (since his share still 
remains due to him, in as much as the other ^ 
partner has only received the amount of his* 
own right), or to take the half of the cloth 
from the other partner, because of his right 
of participation in it. — If, however, the other 
should give him a compensation, by paying 
him the quarter of the debt, he then has no 
right to half of the cloth, as bis right is only 
to a quarter of the whole debt. 

One of two partners receiving payment of 
his share in a debt due to them jointly ^ and 
paying the other his proportion of what is 
so recovered y has still a claim upon the re- 
, mainder. — If one of two partners in a debt 
! should receive, from the debtor, the half of 
his portion of the debt, the other partner is 
then at liberty either to participate in the 
half so received, or to look to the debtor for 
I his full share, for the reasons recited in the 
I preceding example.— If, therefore, he should 
' participate with the compounding partner, 
both partners are in that case entitled jointly 
to take from the debtor what remains due, 
because having shared equally in what was 
received, they are of consequence entitled to 
share equally in the remainder. 

If the other prefer receiving payment of 
his party solely y from the ^deotor, and the 
property he lost, or the debtor prove insolvent^ 
he has then a claim to his proportion of what 
has been received by this partner ; out not 
where this partner has compounded for his 
share by a commutation. — If, on the con- 
I trary, he should prefer demanding his share 

full from the debtor, to an equal partici- 
pation in the part received by the other 
creditor, and that part of the debt which 
has been received should remain safe, and 
that which remains due be lost, or destroyed, 
either by the debtor’s dying insolvent, or by 
his denial of the debt upon oath, he is in 
that case still entitled to a participation 
with the other creditor in what has been 
received ; because he declined it before only 
on the supposition of the safety of the re- 
maining part of the debt ; and when the 
event proves otherwise, he of course 
comes ‘entitled to an equal par^ipation. 
Supposing, however, that one of the joint 
creditors, instead oi receiving his share of 
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debt, ehcmld commute it for a debt wbioh aooordiug to Mohammed, but not acoordinr 
henadpre^ously contracted to the debtor, — to Aboo Yoosaf. (Borne, however, observe 
then the other sharer, in case of the destruo* that this difference proceeds on the supposi- 
taon of that portion of debt due to himself, tion of his having thrown hr© on the cloth, 
18 not entitled to any participation with him, without having previously laid hold of it ; 
since he is in this instance held to have paid for if he should nave first laid hold of the 
® ^bt, not to have received payment of one. , cloth, and then burned it, all our doctors are 
— The law is also the same, where one of the j of opinion that he has received his share, 
creditors exempts the debtor from that share because he is considered first to have 
of the debt which is due to him, because an usurped the cloth, and then to have de- 
exemption is a destruction and annulment, stroyed it.) 

and not a receipt. One of two partners annuls share by 

In a release from a part of his share, ftt/i marryinq the debtor (being a female) and 
one partner, the right of the ereditias eon- \ settling his share of the debt as her dower : 


Unves in proportion to their remaining 
elaims, — If one of two partners in a dtbt 
release the debtor fiom a part of liis pro- 
portion of the debt (such as an half, lor 
instance), the remaining part of tlu* debt is, 
in that case, due to the two crediteos in 
degrees proportionate to their l('sp('eti^e 
rights.— As, lor instance, if tlie debt due to 
them were originally twenty dirms, and one 
of them alteiwaids leleiise the* de btor iTe-m 
the half of his sbaio, tlie itinaimiig debt 
will then be filteen dirms, of vliie b bve> are- 
due to the exempting paitner, and ten to the 
other partner. 

One of two partners mag agree to a posf^ 
ponement of pat/mcnf.- lr e'lie- of twe) ])ait- 
ners sbeiula pieMiaet ibe* peiicid of pajment 
of his share, it is valid, neeoiding to Ahoo 
Yoosaf, because of its analopy to an abse.lule- 
exemption or re-lease i—in other voids, ns a 
euspension of the payment is cqui\nlent te> 
a restricted release, it is there lore -valid, in 
the same manne-r as an absolute release — 
According to Haneefa and ^lohammed this 
is not valid ; as in such a ease it must lolleAv 
that a division of debt tabes yilae-e prior to 
seisin,— since protracting the pe riod of yiay- 
ment with respee-t to one share, and not to 
thtf other, is, as it were, a partiti<»n of the 
shares ; and a partilie-ii of debt ytre-vieius to 
seisin is not lawful ; because partition bears 
the sense of ende^me-iit wdth a light of pro- 
perty, and the endowment with a right in 
a debt, made to any other than the debtor 
himself, is not lawlul.— Moie o'v e-r, ] artition 
implies distinction ; and as distinction can- 
not exist with respect to any obligation upon 
the person, it is therefore invalid. 

One of tu'o partners receives his share by 
usurping anything from the debtor; or by 
losing or destroying anything belonging to 
him ; or, by accepting a lease in composi- 
tion ; or, by burning a piece of cloth, his 
property.— I f one of two partners usurp 
some specific article from the debtor, or pur- 
chase something from him by an invalid 
contract, and lose or destroy the same, 
these acts are considered as equiv alent to a 
receipt of his debt.— So also if one of two 

S artners accept a lease from the debtor in 
ten of his debt, he is in that case held to 
have received his debt. If, also, one out of 
two partners should bum a piece of cloth 
belonging to the debtor of equal value with 
his BA are of the debt, this is a receijfi, 


or, by cor, pounding with it for an offence , — 
I If the debtor he a female, and one of two 
Ipaitners iu tlie debt should marry her, and 
! stij-ulate his share ot the debt as her dower, 

! this, uceerding to the /ahir Itawnyet, is an 
! aiiuulnu nt and so also, if he compound 
with liis share, ferawilliil ofit-ncc. — It is, 

' however, to he observed, that if one of the 
I partners in a de ht slumld many the woman 
j wlio is the ir eh h(e»r, vvithemt stipulating his 
, sliare of*the debt as her d<iwer, in that case 
! the- othe r sharer lias a claim upon him, as 
under sue h eiieunislnnee-s he is he ld to have 
made- a e-oniniutation -with his wife of his 
elaim lor hers. It is citherwiK- where he 
sti])uhit( s his sliare of the debt as her dower ; 
tor lh( n he is helel to have nnnulkd, and 
ne)t to have- ee niiiiule d liis light, and on this 
aee miit the- other sharer can have no future 
hiim upe»n him.— It is an invariable rule 
tliat, whe le a re e-e i])t has been made, by one 
partner, the e>llier ymilner, in ease of the 
destrueliem of liis riglit, by the debtor’s 
dying tnsolvent, or othe-iwise', is entitled to 
narlicipaU- with the receiving partner; — 
but be- has not such right in the case of an 
armulmc-nt. 

One of the. partners compounding his share 
of the debt by a purchase, ine other may either 
talc his share from the debtor, or an equiva- 
lent fo^ his proportion m the receipt from the 
purchaser .— \f e)ne of two partne rs in a debt 
purediuse seimelhing from the debtor (such as 
elolli, lor instance) in lieu of his share of the 
debt, then thei other partner is at liberty, 
either to require his share* of the debt from 
the- debtor (in wbie-h case all the effects take 
place, as described iu the preceding example, 
where the partner requiro.s payment from 
the eichtor),— or to take an equivalent from 
the* purchaser of a fourth part of the debt ; — 
because he [the purchaser] has taken com- 
plete possession of his debt, since in buying 
and selling there is no de*gree of loss or dis- 
parity admiltt;d in the things exchanged.— 
He, therefore, is responsible for a fourth part 
of the debt, and has no option of either giving 
a quarter of the debt, or a half of the cloth. 
— Itus otherwise in a composition, because, 
as composition generally proceeds upon a 
principle of lenity and abatement, it would 
te an injury to the compounder to force him 
to give a fourth part of the debt, and there- 
fore an option is afforded him either to give 
a foflrth part of the debt, or the half oi the 
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taiMjb received in composition.— The n^- 
reemving partner, moreover, is not entitled 
to any part of the cloth purchased, as the 
purchasing partner has become proprietor of 
Qie samem virtue of a contract of sale. 

Ob/ECTIOK. —The cloth in question ought 
to be divided between the two partners, as it 
has been acquired in exchange for a joint 
debt. . , , ^ , 

Reply. — T he cloth in question has not been 
acquired in exchange for a joint debt, but 
merely in exchange for the share of the pur- 
chaser, in this way, that it produces a com- 
mutation of the price of the cloth for that 
part of the debt which is due to him. 

Objection. — If the price of the cloth be a 
commutation of his share of the debt, it in- 
duces a partition of the debt prior to the 
seisin of it, which is unlawful. 

Reply. — A wilful partition of debt, pre- 
vious to the seisin, is unlawful, but an 
unintentional partition of it (by that being 
comprehended, for instance) is lawful ; and. 
in the case in question, it is coraprchended 
in the validity of the sale ; in the same 
manner (in the preceding case) the par- 
tition of the debt, previous to the seisin, is 
interwoven with itne validity of the com- 
position. 

One of two 'partners in a SilUm contract 
cannot com pound for his share.-^lF two 
persons conclude a Silliin contract (that is, 
advance money for goods, to be delivered 
at a future period), and one of them after- 
wards compound his slian^ of the goods for 
his share of the stock advanced, it is not 
lawful, according to Ilaruu fa and Mohammed. 
— Aboo Yoosaf maintains that it is lawful, as 
he considers this to be analogous to any other 
debt ; and also to a case when' two persons 

S urchase a slave, and one of them afterwards 
issolves the contract with respect to his- 
shore, which is lawful; and so also in tht 
present case. — The arguments of llaiieefa and 
Mohammed, upon this point, are twofold. — 
Fibst, if the composition in question be law- 
ful with respect only to the share of one of 
the pavtners, it must necessarily follow that 
a partition of the debt has been made prior 
to the seisin of it ; whieh is unlawful ; for as 
the debt, prior to the seisin, is not extant, it 
is impossible to discriminate part from part. 
If, on the other hand, it be lawful with re- 
spect to the shares of both, then the consent 
or the other must be had. — It is otherwise 
where two persons purchase a slave, and one 
of them dissolves the contract with respect 
to his share, because the slave in question is 
extant, and the partition of an extant thing 
is not impraoticalble, since part can be discri- 
minate from part, whether before seisin or 
after it. — S econdly, if the composition in 
question be valid, it must follow that- the 
right of the purchaser to the goods for which 
the advance lias been made is annulled, and 
established in the capital (that is, in the price 
advanced), and that it afterwards reverts 
with respect to the goods for which the ad- 
vance has been made. For supposing the 


composition to be valid, and that one of 
partners reives, in consequence, his share 
of the capital, the other p^ner has then a 
right to take from him his proportion of it ; 
and the compounder again has a claim upon 
the other partner for a proportionate part of 
the goods. Hence it follows that the right 
of the compounder reverts, with respect to the 
goods for which the advance has been made, 
after annulment but an annulment cannot 
take place without a dissolution: a dissolu- 
tion, therefore, is primarily established. — 
Now, upon his right reverting, an annulment 
of the dissolution is induced ; and this is un- 
lawful, as a dissolution in contracts of Sillim 
cannot be annulled. —Lawyers have observed 
that this case proceeds on a supposition of 
the purchasers naving mixed together their 
capital : for, if their shares of the capital 
should not have been mixed or ooniplicated<» 
then (according to the iirstof the above argu- 
ments) the same disagreement must still sub- 
sist ; since a division of the debt previous to 
the seisin must then also necessarily follow : 
but, according to the second argument, the 
composition is valid in the opinion of all our 
doctors; for, in such a case, the non -com- 
pounding partner would not participate with 
the compounder in that part of the capital 
which he receives back, as they were not co- 
partners in the capital, and hence it does not 
follow that the right of the purchaser, to the 
goods for which the advance was made, reverts 
after annulment. — It is recited in the Auzih 
that this assertion concerning the unanimity 
of our doctors, as stated in the second argu- 
m('nt, isnot well founded ; because a right to 
participate in tlie article received is founded 
on this circumstance, that the goods for which 
th(' advance has been made constitute a joint 
debt, as it arises from one contract in which 
they are alike concerned ; and hence the non- 
compounding sharer has a right to participate 
with the compounder in whatever he may 
have received in virtue of their partnership 
in the goods for which the advance was made, 
whether their shares of the capital have been 
complicated or not. 

Sectiofi. 

Of Takhary. 

Definition of the ^6frm.— Takhaeij, in the 
language of the LAW, signifies a composition 
entered into by some heirs with other heirs, 
for their share of the inheritance, in con- 
sideration of some specific thing, wkioh 
excludes them from inheritance. 

Heirs may compound with a co-heir for 
his share of inheritance^ consisting of land 
or efects. By any equivalent.— -li the estate 
of a person, consisting of l6Lnd, or of goods 
and effects* be liable to be snared ftynnu p 
several heirs ; and the heirs compound 
with one amongst themselves for his share 
of the inheritance, by giving him some 
specific article, such composition ^is lawful, 
whether the thing given be superior or in- 
ferior to his right ; because it u possible to 
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legalize this composition, by construing it in 
the nature of a sale ; and uso, because it is 
related that, in the time of Osman, Tama2ir, 
the wife of Abdul-Rihman, the son of Auf, 
who had been divorced by her husband in 
his last illness, compounded her share of the 
i^eritanoe, which was a fourth of the 
e^hth, for one half of the fourth of an 
eighth ; as is evident from this circumstance, 
that Abdul-Rihman, who, besides children, 
had four wives, left an estate of live millions 
three hundred and twelve thousand dkknaiis; 
and the share she received was eighty three 
thousand deenars. which is one half of the 
fourth of an eighth. 

Or, by one precious ^nctaly where the in- 
heritance is in another precious metal.- 
the same manner also, if the estate eoiiMst 
silver, and gold be given to one of the lieirs 
as a composition,— or, if it consist of gold, 
and a composition be given in siIvit, it 
valid, whether the thing giNen be inferior or 
superior, because this is a sale of one species | 
for another, and in it the condition of j 
equality between the consideration and tin* j 
return is nut required,— It is requisiti', how '- 1 
ever, that the subjects of the composiiion Ix' ' 
mutually interchanged and taken poss<'ssion 
of by the parties at the place where the con- 
tract of composition is concluded ; for this is 
a Sirf sale, and in it mutual seisin at the 
meeting is a necessary condition. — But if the 
heir, in whose possession the reiiiainder ot 
the estate is, sliould deny the possession, 
then the former seisin sutlices, because it is 
a seisin of responsibility (since it is in the 
nature of usurpation), and may therefore 
stand for a seisin of com position. —If, on tlu' 
contrary, he should acknowledge th(‘ posses- 
sion, then it is necessary tliat a now seism he 
made ; because the seisin, in that case, being 
in dthe nature of a trust, and cqiisequently 
unattended with responsibility, is weak in 
comparison with a seisin of cornposilioii, 
which is attended with responsibility, and 
therefore cannot l?e substituted in the place 
of it. 

An inheritance of bullion and effects may 
he compounded for by gold or silver ; but this 
gold or silver must exceed the share of the 
same metal inherited; and the heir must be 
put in possession of sack excess at the time 
of adjusting the composition. — If the estate 
consist of gold, silver, goods, and elleets, and 
the heirs compound the share of one aiuoiigst 
themselves for silver or lor gold ; it is in tliat 
case lequisite that the gold or silver given 
in composiiion be somewhat grt aler than his 
share of the gold or silver by inheritance, in 
order that, alter opposing an exact equality 
of the two similar species to each other, there 
may remain some excess to oppose as a com- 
position for his share of the other arLieles. to 
the end that the imputation of usury may be 
avoided.— In this case, also, it is ref^isite 
that posseision be taken, at the meeting, of 
the thing opposed to his share of the gold or 
the silver, l^cause the composition to thJt 
extent is considered in the nature of a Sirf 


in the case in question, the com- 
position be made for goods and effects, it is 
lawful, absolutely,— that is, whether seisin 
be made by the parties at the meeting, or 
otherwise,— and whether the thing given in 
composition be inferior or superior to the 
share of tho inheritance. 

An inheritance of money may be com^ 
pounded for by money; each species being 
opposed to the other respectively * — If the 
estate consist of dirms and doenars. and the 
composiiion also consist of dirms and deenars, 
it is lawful, whether the amount given in 
oompo.^iuon exceed or full short of the share 
of inheritance compounded for, because each 
kind is opposi'd to its opposite, in the same 
mauiier us in s!ili\— ll is a reipiisite, how- 
ewr, that the seisin he made at the meeting, 
hecauso llu* eouipositum in question is in the 
nature of a Sirf sale. 

The inheritanee of a debt cannot he com* 
pounded, [v there he a debt due to the 
deceased, and it he included in tho composi- 
tion, -hj** the eoiupt)Uiiding heir giving up 
his share of it, and agreeing that it shall go 
entirely to thi' utluT heirs, sueh composition 
is null heeause in this case tho heir renders 
the other heirs proprietors of his share of a 
debt, which is unlawful, as the property of a 
(lehteauiiot he conveyed to any hut the per- 
son indebted.— The composition, therefore, 
18 null because it is null in that part 
which relates to the debt; and when a con- 
traet is hull in part, it beeomes null in the 
whole,— since where a eontraet is invalid 
with respect to a part of its subject, it is 
invalid in toto. 

Except by the heir agreeing to release the 
debtor from his proportion. — \\\ however, 
the composition he made on this ooiiditionr, 
that the compounding heir shall release the 
debtor from liis sliare of tlie debt, and that 
the others shall not exact it, tlie comiiosition 
IS valij, as it is eitlnu’ an annuliiKMit of tho 
debt, or a conveyance of it to the debtor. — 
This is one exiiedient for legalizing the com- 
position. 

Or hy the other heirs paying him that 
proportion gratuitimsly. - ~ k}nyx\Uiii expe- 
dient is, by the heirs paying, in a gratuitous 
manner, to the eomiioumliug heir, the share 
of the cl(‘ht which is due to him, and then 
making a e«»fn position with iiirn for his share 
ot the collected part of the estate.- ~ln both 
these expedients, indeed, an injury results 
to the other lieirs : — in the latter, evidently, 
as there th(\v pay his demand, out of their 
right, wiliiuut anv return ; and in the 
lormer, because it is possible that they may 
never receive the debt, nor any part of it, 
Irom the poverty of the debtor. 

On tending it to him, to transfer to the 
debtor. best expedient, therefore, is 
that tlie heirs lend the compounding neif 
the amount of his share of the debt, and 
then compound with him for his share of the 
collected estate ; and that he then transfer 
the sftiid loan to the debtor, in order that the 
other^ heirs may lawfully receive from the 
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Ca$e of composition of an inheritance 
where the particulars of the estate are not 
known,--lB there be no debts due to the 
estate of the deceased, and it be not known 
of what species the articles of the estate con- 
sist, and one of the heirs compound his share 
for articles of weight, or measurement of 
capacity, — some have said that this composi- 
tion is not lawful, because of the semblance 
it bears to usury.— Others, however, main- 
tain that it is lawful, as the semblance to 
usury is dubious in this instance ; for, in the 
first place, it is possible that the articles may 
consist of articles of weight and of measure- 
ment of capacity, and it is also possible that 
they may not ; — and, in the next place, if 
they do consist of such articles, it is passible 
that the quantity of the composition may be 
unequal to his right, and it is also possible 
that it may be equal to it.— The semblance 
to usury is thereiore dubious ; and regard is 
had to ap. actual semblance only, ’not to a 
dubious semblance. 

Case of the same, where the particulars are 
only known in part. — If the estate consist of 
something else than pticles of weight or 
measurement of capacity, but of which the 
pcrtioular substances are unknown, and one 
of the heirs compound his share for articles 
of weight or measurement of capacity, — some 
have said that this is unlawful ; because the 
oomoosition, in this ease, is in the nature of 
a sale, or an exchange of propiu-ty for pro- 
perty ; and this is not lawful when one of 
the articles opposed in ex(;haiige is uncer- 1 
tain. The most approved opinion, however, I 
is, that it is lawful ; since tlio uneertaintv ' 
here cannot be productive of strife, inasmuch 
as the thing for which the composition is 
made, and which is tlio subject of tlie un- 
certainty, is in the hands of the r(‘st of the 
heirs. 

The inheritance of an insoh'enf estate can i 
neither he compounded for nor disfrihufed.— ' 
If the estate be completely overwhelmed 
with debt, neither composition nor division 
of it amongst the heirs is lawful ; bt‘cause 
the heirs are not, in this case, masters of the 
property, as inheritance takes place only 
with respect to such property as is unin- 
oumberea with some essential requisite of 
the deceased ; and the payment of the debts 
of the deceased is one of his essential requi- 
sites. If, also, the estate be not completely 
overwhelmed with debt, it is not even then 
becoming to enter into any composition until 
the debts be discharged. Lawyers, however, 
have said that if, in suoh case, a composition 
or a division be made, prior to a discharge of 
the debts, it is valid.- -Koorokheo, in treating 
of partition, observes that it is not valid ac- 
cording to a favourable construction of the 
law ; but that it is valid upon the principle 
of analogy. 


OP MOZARIBAT, OR COPARTNERSHIP, IN THE 
PROFITS OF STOCK AND LABOUR. 

Definition of the term. — Mozaribat is 
derived from Zirrib, and means, in its litoral 
sense, to walk on the ground. In the lan- 
guage of the LAW, Mozaribat signifies a con- 
tract of copartnership, of which the one party 
(namely, tne proprietor) is entitled to a profit 
on account of the stock, he being denomi- 
nated Rabbi Mai, or proprietor of the stock 
(which is termed Ras Mai) ; and the other 
party is entitled to a profit on account of his 
labour ; and this last is denominated the 
Mozarib (or manager), inasmuch as he 
derives a benefit from his own labour and 
endeavours. 

A participation in the profit is an essential 
of the contract. — A cONTRAcr of Mozaribat, 
therefore, cannot be established without a 
participation in the profit ; for if the whole 
of the profit be stipulated to the proprietor 
of the stock, then it is considered as a Bazat ; 
or, if the whole be stipulated to the imme- 
diate manager, it be considered as a loan. 

Chap. I. — Introductory. 

Chap. II.— Of a Manager entering into a 
Contract of Mozaribat with another. 

Chap. 111. — 01* the Dismission of a 
Mana<ger ; and of the Division of 
the Property. 

Cliao. ly. — Of sueh Acts as may be 
lawfully performed by a Manager. 

Chao. V. — Of Disputes between the Pro- 
prietor of the Stock and the Manager. 

CHAPTER I. 

Contracts of Mozaribat arc lawful. — CoN- 
TRVci'S of Mozaribat are authorized byihe 
lAW from necessity; since many people have 
property who are unskilled in the art of em- 
ploying it ; and others, a^ain, possess that 
skill without having the property : — hence 
there is a necessity for authorizing these 
contracts, in ord t that the interests of the 
rich and poor, and of the skilful and unskil- 
ful, may be reconciled: — moreover, people 
entered into such contracts in the presence 
of the prophet, who did not prohibit, but 
confirmed the same : several of the com- 
panions, also, entered into these contracts. 

The stock IS a trust in the manager's hands. 
— Whatever may be given by the proprietor 
of the stock to the manager is considered as 
a trust, because the manager takes posses- 
sion of the same at the desire of the pro- 
prietor, and neither with a view to purenase 
nor to pawn.— The manager is also an agent 
on the part of the proprietor in regard to 
the employment of the stock, as he acts in 
that respect by the orders of the proprietor. 
Whenever, therefore, any profit is acquired, 
the proprietor and the managed are joint 
sharers m it, inasmuch as it proceeds jointly 
from the stock of the one, and the labour of 
the other. 



Book XXVII.— Chap, I.] MOZAEIBAT. 4^ 


If the contract he of an invalid nature, the 
manager, in lieu of profit, receives an ade- 
jfuote Aire.— W hen a contract of Mozaribat 
18 invalid, it is, in effect, an invalid hire ; 
because, as the manager acts for the pro- 
prietor, with regard to his stock, the profit 
which is stipulated to him is similar to hire 
for his labour. The contract of Mozaribat. 
therefore, where it is invalid, bears the con- 
struction of an invalid hire ; and such being 
the case, the manager is entitled only to a , 
hire adequate to his labour. • 1 

A manager opposing the proprietor, stanfls 
as an usurper, — If the manage r should! 
oppose the proprietor, he is then held to lu* 
an usurper, since he wilfully transgresses 
with respect to the property of another. | 
A Mozaribat holds only in such stock as | 
admits o/ Contuacts of Mo- j 
zaribat are valid only with respect to stock 
in which contracts of copart nersliip are 
valid ; namely, dirms and deeiiars (aec'ording 
to Haneefu), and also current Faloos (accord- 
ing to the two disciples), as lias been already 
treated of at larg(‘, under the head ot Tart- 
nership. — Hence if a jiroprietor of stock' 
should give goods or effects to another, and 
desire him “to stdl them, and them 1o net 
as a Mozarib with ri'gard to the piiee, “t 
the contract of Mozaril)at would in sueli 
case be lawful, because it is not rebared to 
the goods or effects, but to the ])riee of these, 
and this is a thing respeeiiug which a con- 
tract of Mozaribat is valid. — In n^gard to 
his referring the contract to a price at a 
future period, it is lawful to do so in con- 
tracts of Mozaribat ; because such contraclH 
are either in the nature of a coininission of 
agency, or of hire ; and neither ol tlu'so is 
preventive of the validity of a refenuiee to a 
future period. —In the same manner, also, it 
tlMJ proprietor should say, “ receive the debt 
due to me by a particular person, and act as 
manager with regard to it the contract (d 
Mozaribat is then lawful, because, by being 
referred to the pl/riod ot seisin, it re lates to 
substance and not to debt, and it i.s lawful to 
refer it to a future period, for the reason 
above mentioned.— It is otherwise, however, 
where the proprietor of the stock says, “act 
as a Mozarib with respect to the debt due by 
you ; “ for this is not lawful eitlier according 
to Haneefa or the two disciples according ^ 
to the former, because he holds an a]>point- | 
inent of agency of this nature to be unlaw- 
ful (as has been before explained in treating j 
of agency and sale) and also according to j 
the two disciples, because, aU. hough such an 
appointment of agency (as they hold) be 


• To understand this it may be proper to 
remark, that where a contract of hire is ren- 
dered invalid by the invalidity of any ot its 
conditions, the person hired is entitled only 
to a hire* proportion able to the subject, and 
not to the hire stipulated in the contract, 

+ That is, “to employ them in trade, 
the manner of Mozaribat.” 


lawful, yet as a thing purchased bv a per- 
son 80 instructed is the property of the in- 
structor, it follows that the contract of 
Mozaribat relates to goods and effects,* and 
is accordingly unlawful. 

It requires that the profit be determinate, 
—It is one of the conditions of a contract of 
Mozaribat, that the profit of the proprietor 
and the mannj^cr be indeterminate ; that is 
to say, that neither of them be entitled to a 
speciiio number of dirms: for if the condi- 
tion of a specific number of dirms be stipu- 
lated witli respect U) one or other of 
parties, fhe partnership between them with 
respect tu the profit ceases to exist, since it is 
possible t hal the whole profit might not exceed 
the number fixed, and it is essential that they 
be j)artm'rs in the])n>lit. If, therefore, ten 
dirms ifor instunet ) be fixed as the portion of 
one of the parties, the manager is entitled to 
an hire adecnuite to his labour, because the 
contract of Mozaribat has become invalid, 
since it is po.ssil)le that the whole profit 
ac(iuir( (l may not i xeeed the amount nxed, 
in whicli east' Hu rt' could he no copartner- 
ship with respect to it. -The manager is, 
in this ease, entitled to an adequate hire, 
because his object in his hihour was to receive 
a return, and he is ])revented from receiving 
such rt'turn by the invalidity of the con- 
tract: it is therefore indispt'iisable that he 
be paid an adetiuate hire.— In regard to the 
profit wdiieh in such eiiso may be acquired, 
It goes ‘to tlu' pro])riet()r, being consi- 
dered us the oH’sjo'ing of his property.— 
This is the law in t'very ease of an invalid 
contract of Mozaribat.— It is to be observed 
that an adecpuite hirt‘, in the case of an 
invalid contract of ]\lozuribat, cannot, in the 
opiiinm of A boo ^ (josuI, cxci'cd th(.* Quantity 
stipulated. According to Moliamincd, on the 
contrary, whatever may be adequate, with- 
out any n'gard to tlie (juantily stipulated, 
must be gi\(‘ii; as has Ix'cn already ex- 
plaiiifd in treating of partiu'rship.— In a 
j case wliere the contract proves invalid, an 
1 adecniatc hire is declared, in the Rawayet 
I A.ssil,t to be diu', although no profit should 
have 1)C('U acquired, because the hire of a 
hireling is due upon the delivery either of 
pnjfit or of labour, and the delivery of one or 
botli of these hero takes place.— It is recorded 
from Aboo Voosaf tliat nothing in such case 
is due, because of iis analogous resemblance 
to a valid contract of Mozaribat that is to 
say, as in a valid contract ot Mozaribat 
nothing is due to the manager in the event 
<)f there b( iiig no profit, so, it the contract be 
invalid, nothing is due to him a fortiori.— 

1 It iH furtlu'r to be observed that the stock of 
I an invalid contract of Mozaribat is not to be 
! repkiced or aecounU'd for in case of its loss 
j or destruction ;-thut is to say, indenmiffoa- 

* Arab. Rakht woo Mattaa, as distin- 
guished from Mai, Bee Vol. I., p. 10. 

The original traditions. A law-book so 
called. 
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not inimmbent upon the nmnager;— 

heetmee, at there it no respontibility for a 
lOtt of stock in a valid contract, so neither is 
there any in an invalid contract ; and also, 
heoaute) as the manager in ^ the case of an 
invalid contract is only a hireling?, and the 
•took remains in his possession merely that 
he may employ it, no indemnification is due 
from him on account of its destruction. 

And not subjected to any uncertainty-- 
Another requisite, in contracts of Moza- 
ribat, is that there be no condition creative 
of an uncertainty with respect to the profit ; 
for such a condition invalidates the contract, 
from its destruction of the object of it. Any 
other invtdid conditions, however, excepting 
this, or such as are opposite to the nature of 
the contract, do not invalidate the contract, 
Wt of themselves fall to the ground, as in 
the case of a condition of loss to the manager 
(where it is stipulated that “ whatever proht 
may accrue shall be shared between the pro- 
prietor and the manager, according to their 
agreement; but that if any loss result, it shall 
fall entirely on the manager’’). The con- 
tract of Mozaribat, therefore, is not annulled 
by the stipulation of conditions of this 
nature, but the condition itself is null; 
because, as the condition is merely red Hil- 
da it, and is neither proda(*tivo of a dis>>olu- 
tion of the partnership, nor of uncertainty 
with respect to the pn)fit, the contract of 
Mozaribat is not thereby rendered invalid ; 
in the same manner as agency does not 
become invalid from the invalidity of its 
conditions. 

That the stock he completely made over to 
the mrtWuoer.—ANOTincii requisite iu Moza- 
ribat, is that the pro[)rietor deliver over th< 
stock to the manager, and retain no seisin of 
it, beoauso it is in the manager’s hiiiids in 
the nature of a d(*posit, and must therefun 
be in his sole possession, and in no respect 
in possession oi the proprietor. It is other- 
wise in a contract of partnership ; because, 
in a contract of Mozaribat, th(' property is 
supplied by the one party, and tiie labour 
by the other; whence it is indispioisable 
that the property remain entirely with tlie 
manager, in order that he may be competent 
to perform 'the necessary labour with regard 
to it ; whereas, in partnership, the labour is 
supplied by boh parties ; whence, if it were 
Stipulated that the property shall remain 
entirely with one of the parties, a contract 
of partnership would not bo established. 

A condition of management by the proprie- 
tor invalidates the contract . — A condition of 
management by the proprietor of the stock 
invalidates a contract of Mozaribat ; because, 
where such a condition exists, the stock can 
never be possessed solely by the mam^ger, 
wherefore he cannot be competent to act 
with respect to it, and thus the object of the 
contract (namely, a participation in the j 
profit) cannot be effeetea ; — and this, whether | 
the proprietor be of sound understanding or 
otherwise (such as an infant), because, as 
the possession of the stock is established in 


the proprietor in virtue of his r^ht of pro- 
perty, BO long as it continues in his posses- 
sion no delivery of it to the manager ean be 
certified. — In the same manner, mso, if one 
of two Mozaribat partners, or one of two 
Ainan partners,* deliver stock to any person 
in the way of a Mozaribat, and stipulate 
that the other partner shall also engage in 
the management of it, such contract of 
Mozaribat is null, —because the other part- 
ner is also a proprietor of the stock in ques- 
tion, although he be not a party to tbe 
Mozaribat agreement. 

And so also, a condition of management 
by the contracting party, although he be not 
the proprietor. — If the contractor of a Mo- 
zaribat agreement be not the proprietor of 
the stock, and stipulate that ne also shall 
unite with the Mozarib, or manager, in thq. 
management of the stock, such agreement 
or contract is invalid, where the contractor 
happens to be incompetent, — that is, where 
he IS a person who (like a privileged slave) 
cannot lawfully undertake the management 
of stock, in the way of Mozaribat. — Where, 
therefore, a privileged slave gives stock to 
another to manage m the way of Moz;iribat, 
stipuliting that he shall, conjunctly with 
the manager, act with regard to the stock, 
for a ])r()i)ortion of the profit, the contract is 
invalid, because although the slave be not 
actual proprietor of the stock, yet as he has 
a poss(isfi()n of it, with the power of employ- 
ment, is hdd to be the same as the pro- 
prietor, and therefore his possession of it is 
destructive of the validity of the contract. 

Unless he he competent to undertake it . — 
Brx if the ]>arty be competent to receive 
stock, and a(!t as a manager, then the con- 
tract in question would not be invalid as 
where, for instance, a father, or a guardian, 
gives the property of his infant charge #to 
any person, to manage in the way of Mozari- 
bat, st ipulating that he himself, in exchange 
for a certain share of the profit, shall join in 
the management of the s"LOok;— in which 
case the contract is valid ; because, such a 
person being himself entitled to undertake 
the management of the infant’s property, in 
the way of Mozaribat, is equally entitled to 
join in the management of it in the way of 
Mozaribat, with others. 

The manager is at liberty to act icith the 
stock according to his own discretion. — As 
contracts of Mozaribat are absolute, that is 
to say, are not restricted to time, place, or 
other circumstances, it is therefore lawful 
for the manager to purchase or sell, or to 
eat of, or travel with, the stock: or to lodge 
it, either as a Bazat or a deposit ; because 
the contract is unrestricted ; and the object 
of it is the acquisition of profit ; and as this 
cannot be accofnplish(‘d but by trade, the 
contract of course extends to every occurrence 
in commerce ; and the appointment of an 
agent, or the giving property by way of 


See Partnership, Vol. II p. 233. 
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Bazat, or the deposit of property, are all 
ooGorrenoes of commeroe aad ia the same 
manner, trayelling is evidently so, Wause 
a trustee, who has no power of action with 
respect to his trust, has yet a power of 
Iravellingr with it, and therefore a manager, 
who has the power of action with regara to 
the stock, is entitled to travel with it a for- 
tiori besides, the word Mozaribat in itself 
implies this power, as it is derived from 
Zirrib, which signifies to walk on the ground, 
or, in other words, to travel— It is recorded 
from Aboo Yoosaf that a manager is not at 
liberty to travel ; and ho has also related an 
opinion of Haneefa, that if the proprietor 
should give the stock to the manager in his 
own city, the manager is not in that case' at 
liberty to travel, because to travel with 
property is an unnecessary endangennont 
of it ; but tha,t, if tlio proprietor give the 
stock to him in some other city than liis | 
own, he may then travel to his own city, ! 
because it is not likely that a man shouicl j 
continue always travelling ; and as the pro- 1 
prietor knowingly gave him the slxik in 
another city than his own, it may he pre- 
sumed that he th(irel)y consented to his j 
travelling with the property to his own ' 
city. 

jBut he cannot enfria^t If to another in the 
manner of Mozarihat without the proprietor^ 
consent.— Vi is not lawful for a manager to 
make over the stock to another, in U\e way 
of Mozaribat, unless with the consent of the 
proprietor, or unless he should have em- 
powered him to act according to his own 
judgment and discretion ; because a thing 
cannot include its like, since both Ixdng of 
^ual force, one cannot yield to the other.— 
Hence it is necessary eitlnw that an ex- 
press permission should have been given, 
oi^an absolute and discretionary power have 
been delegated. — IMiis case, therefore, 
similar to that of the appointment of an 
agent ; for one agent has not the ])ower of 
appointing anotHer agent, unless the con- 
stituent should have said “ act according to 
our own judgment and discretion.”— It is 
ifferent with respect to tlm depositing of 
roperty, or giving it by way of lluzat, 
ecause these acts are lawful to a manager, 
as tliey are of a nature inferior to a eon tract 
of Mozaribat, and a thing may include its 
inferior. 

Nor lend it to another, althoiajh his powers 
he discretional. ~\'T is not lawful for a 
manager to grant a loan to any one out of 
the Mozaribat stock, although the proprietor 
have said to him “ act according to 
own discretion ; ” bi e iuse the pro- 
• • +1,10 

with respect to such iniugs umjr 
relative to trade ; and a loan is not connected 
with trade, but is a gratuitous deed, in the 
same mamner as charity, or a gift ; there- 
fore, by giving a loan, the object (namely, 
profit) cannot be obtained, since to receire 
back more than what is lent is not lawful. — 


Giyinff property in Ihe way of Mozaribat, on 
the other hand, is in the nature of trade, and 
therefore a manager in such a case may give 
the stock which is the subject of it, by way 
of Mozaribat, to another, provided the pro- 
prietor have empowered him to aotaooordiug 
to his judgment and discretion. — The case is 
the same with respect to partuership and 
commixture of the stock with the manager’s 
own property that is to say, if the manager 
should commix the stock with his own pro- 
perty and thus become a partner therein, it 
IS lawful, provided the proprietor have 
empowered him to act aoooraing to his judg- 
ment and discretion, because mixture and 
copartnership are in the nature of trade, and 
the power so given is therefore held to extend 
to it. 

The manager cannot deviate from ar^y 
restrictions imposed upon him in the contract, 
—If a piTsoii give prop Tty to another by way 
of Mozaribat, and rivslriet his management 
of it to a particular city or to particular 
articles, jjt is not lawful for the manager to 
therefrom ; because this is in the 
‘ of a commission of agency; and as 
‘tion is atb'iuled with an advantage, it 
IS iiiend'ore allowtul to operate. — (An expla- 
nation \yiU h(‘reafU‘r ho given of the 
of restriction.) -NeitluT is it lawful for the 
mauugiu- uuiUt such cireumstances to give 
he stock by way of Uazut to anolhur person, 
J) be carried by him from that particular 
city ; for as it is not lawful for the manager 
hiuiHelf to carry it fnim that city, ho there- 
fore is not entitled to delegate such a power 
to another. 

Upon riolatimf the restriction, the manager 
becomes respmisihle for the stock, — J p the pro- 
jirietor restriet the managomeut of the stock 
to a particular city, and tlic manager never- 
theless carry it to another city, and there 
purchase something with it, he becomes in 
tliat case responsible for the stock ; and 
whaiiAer he may have pundiased with it 
becomes his pro[)erty, as well as the profit 
whioJi may arise therefrom ; because ho 
stands as a usurjxT, since he lias assumed 
j)ow(‘r of actum with respect to the property 
of another without that other’s consent. — 
If, fu)w-'ver, the manager, having carried the 
ht<*ek out of the partimilar city, should not 
purchase anything with it until he had 
returned to the city to which the proprietor 
had rehtriet(‘(i his power of action, he be- 
comes freed I'roiii responsibility (in the same 
manner us a trustee who has opposed ^ the 
depositoi* becomes freed from responsibility 
on the cessation of such opposition), — and 
the hbiek resumes its former nature of 
Mozaribat, in virtue of its oontinuance in 
the^+o-se^siou of the manager, under the 
original eontruet.— In the same manner, also, 
if the manager, having bought something 
with part of the stock in the city in ques- 
tion, shuuld depart from it with the remaining 
part of the stock, and again return without 
having purchased anything with it, in that 
case both the purchase which was at first 
% 
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made, and the part which waa afterwards 
brought back, are considered in the nature 
of Ifozaribat, for the reason ahove-men- 
tioned.— >lt is to be observed that what 
has been here related with respect to the 
manaffer’s becoming: responsible upon ca^y* 
ing the stock to another city, and there 
making a purchase with it, is recited from 
the Jama oaopheer. — In the Mabsoot, treating 
of Mozaribat, it is related that the manager 
becomes responsible immediately on carr3fUiig 
the stock irora the prescribed city. — Ihe 
more approved doctrine, however, is that 
the manager becomes responsible imme- 
diately on carrying away the stock from the 
prescribed city ; and that upon his making a 
purchase with it in another city the rcspon* 
sibility becomes fixed and permanent, since 
there then exists no probability of his bring- 
ing it back to the prescribed city. — The 
condition stated in the Jama Sagheer, there- 
fore, of the manager making a purchase out 
of the city, relates to the confirmation of the 
responsibility, and not to the original birth 
of it, which takes place immediately on 
carrying the property out of the city 

A restriction to any particular part of a 
city is invalid. — If a person give stock to 
another by way of Mozaribat, on condition 
of his making a purchase with tlie said stock 
iu the market-])lacc of a particular city, the 
condition is invalid ; because a city, notwith- 
standing the distinetion of its parts, is yet 
like one place, and such a lestrictioii is 
therefore useless. 

Unless stipulated under on express excep- 
tion of any other place. — If, however, he 
expressly limit the purchase to the market- 
place, by saying, “ purchase with this stock 
in the market-place, and nowhere el^e,” a 
purchase made out of the market-place is in 
that case unlawful, because the proprietor in 
this instJince has expressly declared that 
“he shall not make a purchas(‘ out of the 
market-place;” — and the proprietor is Autlio- 
rized to lay this restriction. — The restriction 
here mentioned is to be undtTstood in the 
proprietor saying to the manager, “1 give 
this stock to you on condition that you act 
with it in such a manner” (” that you pur- 
chase cotton wdth it,” for oxam])h) ; — or, on 
condition that “you employ it in such a 
place ; ” — and so also, irom his saying, 

Take this stock and employ it in Koofa ; ” 
or, “ Take this stock on condition of half the 
profit arising from it in Koofa.”— If, how- 
ever, the proprietor were simply to say, 

Employ this stock in Koofa,” the managt-r 
may then employ it in Koofa or out of 
Koofa. — The proofs, upon these points, are 
connected with Arabic grammar. 

The manager may he restricted, iti^his 
transactions, to particular persons. — If the 
proprietor say to the manager, “ Take this 
stock, on condition that you purchase and 
•ell with it with a particular person,” such 
restriction is valid, being founded on the 
particular credit in business of the person 
to whom it relates. — It is otherwise where he 


says “ Take this stock on condition that von 
purchase with it from the people of Koofa," 
or “ sell it to them ; or, ** Take this stock 
for a Sirf-sale, on condition that you purchase 
with it from Sirrafs [bankers], or sell it to 
them ; ” — for if the manager (in the former 
instance) sell the stock in the city of Koofa, 
to a person who is not an inhabitant of that 
city, or (in the latter instance) sell it to some 
one who is not a Sirraf, his act is lawful ; — 
because the first of these restrictions is merely 
a restriction in point of place; for as the 
people of Koofa are all diflerent in regard to 
their judgments and manner of transacting 
business, the restriction to them in general 
could be attended with no advantage, whereas 
the restriction to the place is advantageous 
in regard to the preservation of the stock : 
and the second of these restrictions is a 
restriction to a particular mode of sale ; for 
as he did not confine the restriction to any 
one individual, but to a particular set of 
people who prosecute the business of Sirrafs,* 
it is evident that the restriction was meant 
merely to a Sirf sale.— Such is the meaning, 
in common acci'ptation, of the restriction in 
these tw^o particular cases ; but not in others. 

The contract may he restricted, in its 
ojjeration, to a particular period. — If the 
proprietor limit the Mozaribat to a par- 
ticular period, the contract becomes null at 
the expiration of that period ; because, as 
this is a commission of agency, its conti- 
nuance is therefore restricted to the period 
specitied ; and as the restriction of its du- 
ration may he advantageous, it therefore 
operates in the same manner as a restric- 
tion to a particular place, or to a particular 
mod(‘ of sale. 

Nothing can he purchased, hy the manager, 

! u'hich is not a suojcct of property, in virtue 
of seisin, icith respect to the proprietor .f— 
A manaukh is not at liberty to purchase, 
with tlie stock, a slave, who would become 
free by being transferred to the proprietor, 
whether Iroiu the circumstance of affinity, 
or from any other cause (as if the proprie- 
tor had already vowed to emancipate him), 
because the contract has been made with a 
view ti) the acquisition of profit, which can 
be obtained only by repeated acts, such as 
previous purchase and subsequent sale; and 
to this last the ireedom of the slave operates 
as a bar : — and for this reason the purchase 
of all such things as do not become property 
in virtue of seisin (such as wine or carrion), 
is not comprehended in a Mozaribat con- 
tract. (It is otherwise with respect to the 
purchase of a thing under an invalid sale ; 


* Sirraf is derived from Sirrif, which 
signifies a pure sale, or the act of exchanging 
one sort oi specie lor another : hence Sirraf 
means*^not only a banker or money changer, 
but also any one whose dealings are of that 
n^ure, and consequently a negotiator of 
Sirf s£des. 
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for this is oomprehended in a Mozaribat oon- 
tract, sinoe the manager may lawfully sell 
that thing again after seisin ; and conse- 
quently profit, which is the object of the 
contract, may in that case bo obtained.)— Iff 
therefore, a manager purchase a slave who 
becomes free with respect to the proprietor 
of the stock, such purchase is not included 
in the Mozaribat stock, but is considered to 
have been mide for the minagor himself; 
for the bargain being valid with respect, to 
the purchaser, is therefore effectual with 
respect to him, in the same maiin'*r as in the j 
case of an agent for purchase who opposes 1 
his constituent. | 

The manager cannot purchase a stare, free 
toith respect to himself, where ang profit has 
been preciously acquired upon the stork . — 
It is not lawful for a manager to purolKHo i 
a slave who is free with respect to the ma- j 
nager himself, where a pro tit lias been gained | 
upon the stock ; because the share of tin? 
manager (namely, in the protit) would in : 
this case become emancipated from the ^ 
whole stock, and ('onse(}uently the sli.iro j 
of the proprietor would be vitiated,* aceonU | 
ing to Han<‘ofa. (The two disciples Indd j 
that it would become emancipated, because j 
of the known difference of their opinion , 
from that of Haiieid'a concerning the divi- j 
sibility or indivisibility of manumisdon.)— i 
Now, where a slave becomes emaneipati'd, 
either wholly, or in part, lie is no bmgtT a j 
lawful subject of sale; and consequently 
the end of the contract (namely, the acqui- 
sition of profit) cannot by this means be 
obtained. Hence it is not lawful for a 
manager, where a profit has been gained 
upon the stock, to purchase a slave who, 
with respect to himself, becomes free. — If, 
however, he should make this purchase, 
Uiider such a circumstance, he becomes re- 
sponsible fur the amount of the Moz.iriliat 
stock so expended, because he is t!i< n held 
to have made the purcliast' for liimself, and 
he has paid the^irice out of the stock. — 15 ut 
if there have been no acces-sion ot prolit to 
the stock, the manager may lawfully pur- 
chase a slave that is free with rc'^poct to 
himself, because there exists no bar, in this 
case, since the manager has no share in the 
purchase, t so as to render his ])ortion in 
the slave free.— And if, after tin* purchase, 
a profit should arise, from the slave increas- 
ing in value, the manager’s portion of the 
slave, involving his share of the profit, is 
emanoipated ; and he is not, in this ease, in 
any respect responsible to the proprietor ot 


• Because the slave, by becoming free in 
part, is rendered unsaleable, and obtains a 
claim to freedom. ^ • j 

t For, as no profit has been, as yeL gained 
upon thtf stock, and as the profit is tme only 
thing in which the manager has any share, 
it follows that no part of the manager s pto- 
perty is expended in the purchase. 


the stock,* because neither the increase of 
the value, nor the share acquired by the 
manager, were effected by hia means, Wt 
operated of themselves independent of his 
will or endeavour. Hence this case is the 
same as where a person becomes heir to a 
relation, or to some one else ; as if a wife 
should purchase the son of her husband, 
and should afterwards die, leaving behind 
her husband and brother ; in which case the 
child becomes free, and the father is not in 
any degree responsible ; and so also in the 
case in question. — (It is to bo observed that 
the sUiV‘‘ in question must perform emanci- 
patory labour to the proprietor of the stock, 
to the amount of his share in him, as the 
proprietor’.s property is involved in his per- 
son ; he must therefore perform emanoi- 
patory labour, in llie samo manner as in a 
eas(‘ of inht'ritanc(‘.) 

Case of the manager nnrehasing a female 
stare, and begetting a child upon her . — Ip a 
pi'Tson giV(^ one thousand dirms to be man- 
aged, in ooiisideratiou of a moiety of the 
prolit, in tlio way of Mozaribat, ami the 
managi'r purchase, for the thousand dirms, 
a fmnab' slave of tlu' value of these thousand, 
and afterwards have oavmil connexion, with 
luT, ami slie in consequem^e uroduoc a child 
also v.ilued at one tliousand (linns, and tho 
manager claim the child, iiud the child after- 
wards iiKinuiso in value to fifteen hundred 
dirms, in this ease tin* proprietor of the 
j stoek liiis it at his option either to claim 
I emane-ipatory i.ibour from the slave [the 
maniig(U''s ehildl to the amount of one thou- 
sand two hundred and fifty (linns ; or to 
(Muaneipate him : hut the manager doc8_ not 
ow<' unv indemuilieatioii to the proprietor 
for Ins slians Unuigh he lie rich. The r(iason 
of this is that tlicre is n ])r(‘sumpti()n of the 
validity of tin; claim here made, sinco it is 
p()ssii)l(! that the female slave may be the 
wife of the manager, by her former proprie- 
tor having first eoutraeted iier in marriage 
to him, and afterwards sold hiT to him on 
/.f iiu. Mozaribat stock; and that the 

1 wdlKih Stic prouueeu JII.I.J 

i of his cohabitation with her hut his 
n to the child was not effectual (that is 


exactly e(|uai to me auiuuui. — , 

c()ns(i(|ueiiil y no ])rofit existed in either of 
them ; in tlu^ same manner as where the 
MoZiiribat stoek consists of difft^rent sub- 
stances, and the value of each substance is 
eqissil to the stock,— in this way, that a per- 
B(m purchases, with a stock of one thousand 
dirms, two slaves, and each of them after- 

* That is, be owes him no indemnification 
fofthe vitiation of his property in the slave 
from this circumstance 
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imdt bcioosies worth one thontand dirms^T- 
iax wMoh caee no profit is held to exist m 
either of them ; and so also in the cpe in 
onestum j — and as no profit appears, it fol- 
£)Ws that the manager obtains no share 
whatever in either the slave or the child, and 
oonsequentljr that his claim is invalid : but 
upon the child exceeding the stock in value, 
a profit then appears, and consequently the 
claim formerly made then becomes valid. — It 
were otherwise if’ the manager were first to 
emancipate the child,* and afterwards the 
value of him to rise, for tliis emancipation 
would be altogether invalid (that is to say, 
would be ineffectual after the appearance of 
profit, as well aa before), because the libera' 
tion is an indication of manumission, and 
the indication being null at the time, from 
non-existence of a present right of nropertyt, 
cannot afterwards become efi’ectual in conse- 
quence of a supervenient right; whereas 
claim, on the other hand, is an express noti- 
fication, and hence may lawfully be admitted 
as effectual, in consequence of a supervenient 
right — the same manner as where a per- 
son. having declared the slave of another to 
be tree, afterwards purchases him ; in which 
case the slave, after the purchase, becomes 
free, in virtue of the previous declaration) ; 
— and the claim being etfectual after the (‘X- 
ist^nce of profit, and the ])areutage, also, 
being established, it follows that the child is 
free, in virtue of the manager’s right of pro- 
perty in a ])ar t of him : and no compensation 
for any part of his value is due from the 
manager to the proprietor of the stock, 
whether the manager be rich or poor ; be- 
cause the freedom of the child is established 
in virtue of the parentage, and also in vii tue 
of the manager 8 right of property (that is 
to say, in virtue of both) : — but as the right 
of property is established subsequent to the 
parentage, the freedom is there tore referred 
to the right of property, which takes jjlaee 
independent of the will and endeavour Of the 
manager, and in which therefore he is guilty 
of no transgression ; and as the in denim tica- 
tion for emancipating a slaved is an indem- 
nification for damages, it is not due hut in a 
case of transgression.— The proprietor of the 
stock is entitled, on this occasion, to demand 
emancipatory labour of the male slave, be- 
cause the property which he had in him re- 
maius, as it were, detained in him and he 


(aooording to Haneefa) like a Kdkatib ; and 
the proprietor is therefore empowered to 
emancipate him. — If the proprietor require 
the labour, the slave must perform it to the 
amount of one thousand two hundred and 
fifty dirms ; for the proprietor is entitled to 
one thousand on account of the stocky and 
the remaining five hundred, which is the 
profit, is equally shared between him and 
the manager ; the labour, therefore, must be 
performed to the amount above stated : and 
upon the proprietor thus obtaining that 
amount of him, he is then entitled to take an 
equivalent for half the value of the mother ; 
because the proprietor being entitled to one 
thousand diems out of the twelve hundred 
and fifty, on account of the stock (which 
claim must always be first satisfied), it fol- 
lows that the female slave is altogether pro- 
fit, and is therefore equally shared between 
the proprietor of the stock and the manager : 
and as the manager formerly preferred a 
claim that was valid (since there was a pre- 
sumption that he might have cohabited with 
the female slave in virtue of marriage), and 
the efficiency of which remained suspended 
only on account ot the defect in his right of 
property, and became efi’ectual on the estab- 
lishment of that rightj by which means the 
female slave becomes his Am- W alid, — he [the 
manager] is therefore responsible for the 
share of the proprietor, whether he be rich 
or poor, because the responsibility in this in- 
stance is responsibility for assumption of 
property, and a responsibility of this nature 
does not remain suspended on transgression ; 
—in the same manner as where a person, in 
virtue of marriage, cohabits with the female 
slave of another, and a child is born of her, 
and this person afterwards obtains, by in- 
heritance, a right of property in her, jointly 
with another person, — in which case the 
person in question is responsible to the other 
for his share ; and so also in the ckse in 
question : — contrary to responsibility for the 
child, as before treated of. ' 


CHAPTER II. 

OF A MANAGEK ENTERING INTO A CONTRACT 


is also at liberty to emancipate him, because 
a slave who owes emancipatory labour is 


* That is to say, “ it were otherwise if the 
manager 8 claim (involving the emancipation 
of the child) were first admitted, &c.” 
t As the manager acquires no right of pro- 

r ty in the child until such time as a profit 
obtained upon it. 

^ X As where a partner (for instance) eman- 
cipates his share in a slave, wliich induces 
his ultimate freedom in toto, and is therefore, 
in its consequence, destructive to the pro- 
perty of the other partners. 


OF MOZARIBAT WITH ANOTHER. 

A manager entrusting the stock in his 
hands to a secondary manager, is responsible 
to the proprietor, upon any proJU being ac^ 
quired on If a manager give stock to 
another person, in the way of Mozaribat, with- 
out authority i’rom the proprietor of the stock, 
in that case the first or principal manager 
is not responsible [for the stock] either on 
account of having so given the stock to the 
other, or on account of that other’s employ- 
ment oT the same, until such time •as profit 
shall have been acquired thereon : but when- 
ever profit takes place, then the principal 
manager becomes responsible to the pro- 
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f rietor of tho stock.— This is recorded by tion.— Others, mMin, hare said that the 
[asan as an opinion of Han^fa. The two proprietor is at lioer^, in the opinion of all 
disciples maintain that the primary manager our doctors, to take a compensation either 
becomes responsible, immediately upon me from the principal or the secondary manager; 
smtion of the secondary manager, whether and this is the common opinion. This is 
pr^t may have been acquired or not ; and evidently the opinion of the two disciples, 
this is ameable to the Zahir Eawayet— because, according to them, a secondary trus- 
Ziffer holds that the primary manager is tee is responsible: — and it is also evidently 
responsible for the giving of the stock to agreeable to the opinion of Haneefa ; because 
the other, whether that other may have the principal manager was guilty of a trans- 
acted with regard to it or not (and there is ^ gresrion, m giving the stock to the seoon- 
an opinion recorded from Aboo Yoosaf to dary manager without the proprietor’s per- 
the same effect) ; because it is lawful for a | mission ; and the secondary manager was 
manager to give the stock by way of deposit, i also guilty of a transgression, in taking 
but not by way of Mozaribat ; and as, in ! possevssion of the property of another with- 
the case in auestion, it was given by way of j out his consent. Respecting the two oases 
Mozaribat, the manager was therefore guilty ! of a manager and a trustee, the hifferenoc 
of a trespass, and is conseque ntly liable to between them, aei'ording to Ilaneefa, is that 
responsibility. — The arguineiit of the two ! the secondary trustee' takes j) 088 e 88 ion of tho 
disciples is that the stock k here in reality > deposit with a view to tlie benefit of the 

S *ven as a deposit; and is only rendered principal trustee, and is thenforo not re- 
ozaribat by the action of the secondary sjamsible; whereas the secondary manager 
manager ; — “ therefore (say they) tlu ro are seizes the stock with a view to his own pront; 
two circumstances in this case, and wa* pay on whieR account it is propi'r to make him 
attention to both cireunistanees, and deter- responsible. It is to l)t‘ observed that, upon 
mine, accordingly, that responsibility takes the iiriiuury inanagiT bei.'oiiiing responsible 
place in case of the action of the secondary for the stock, tl»e contract of Mozaribat be- 
manager: but if he do not act, and tlu' pro- tween him and the secondary becomes valid ; 
perty be lost in his possession without any j and tlu; profit is participated between them 
transgression, resptuisibility is not in tliat agreeably to their stipulation; because the 
case incumbent.” — The reasoning of Haneefa priiuurv inanagc'r becomes proprietor of the 
is that the mere act of giving, previous to i Mozaribat st(tck, in coriHccpienco of his re- 
the action, is a deposit, and after the action 1 sponsibility, from the time that he exceeded 
it is an entrusting, in the manner of a ; his authority, by making it over to another 
Bazat; and as both these deeds are lawful | without the ownier’s (jonsent, whenoe it is 
to a manager, he is not consequently re- I the same as if he had so given his own pro- 
sponsible for either of them but, uponlpiTty. If the proprietor, on the other hand, 
profit accruing, the first manager rentiers j should require the indemnification of the 
the secondary one a sharer with him in the | seeondary manager, tlieii the secondary must 
stock, and is therefore responsible in the { revert for Hutisfueliou to the primary man- 
same manner as if he had mixed the stock [ age r, because of their oonfruetof Mozaribat, 
with the property of another, in whieh case j as he acts on belialf of the primary manager; 
he*would have become responsible in conse- in the same manner us wlure a proprietor 
quenoe of his having rendered that other a takes a coinjiensation lr(>m the trustee of an 
^arer in the stock ; and so also in the case usurper, in whicli case the' trustee has re- 
in question. Alltthis proceeds on a suppoei- course to the us u per ; and so likewise in the 
tion of both the Mozaribats being valid; case in question : and also, because the prin- 
but if one or both of them be invalid, then cipal manager deceived him in the body of 
the primary manager is not responsible, the contract. And in this case also the 
though the secondary manager should have con trued of Mozaribat between llio primary 
acted with regard to the property ; because, and the secondary managers is valid, because 
in such case, the secondary manager is con- responsibility ultimately falls upon the pri- 
sidered as a hireling, entitled to an adequate mary manager, and it is therefore the same 
hire, and not to any share in the profit, as if the proprietor had taken a compensa- 
Mohammed, in the Mabsoot, observes that tion from him first:— but the profit, in this 
in case of the validity of the Mozaribat, the case, is fair and lawful to the secondary, 
primary manager becomes responsible ; but and not to tbe^ primary manager; because 
he has not stated the consequences with re- the secondary is entitled to the profit on 
gard to the secondary manager. S(»me have account of his management, in which there 
said that he is not responsible, according to is no baseness ; but the principal is entitled 
Haneefa, and that he is so according to the to profit merely from his right of property, 
two disciples; proceeding on the different which, being founded only on the payment of 
opinions which they have maintained with the compensaUon, is not alUigether free from 
regard to the trustee of a trustee,— Haneefa baseness, since a right of property merely 
holding the principal and not the secondary constructive is in one shape, esta^shed, but 
trustee to be responsible ; and the two^isci- in another shape it is not established, 
pies holding the proprietor to be at liberty Case of a manager entrmting the etoch to 
to take the compensation from whichevqy a eeiiondary manager^ wtth the prQprieior*e 
he chooses ; and so also in the case in ques- concurrence, a person give property to 
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^ftEother by way of Mozaribat, on condition divided equally between the premrietor and 
of half the profit, and with permission to the primary manager ; because the primary 
him to give the property to another in the manager has agreed to let the secondary 
Way of Mozaribat, and the manager, accord- manager have one half of the whole profit, 
iagiy, give the said property to another by and the proprietor of the stock having already 
way of Mozaribat, on condition of a third of agreed to this, the secondaiy manager is 
the profit ; and the secondary manager em- entitled to one half accordingly ; and as the 
ploy the said stock, and acquire profit upon proprietor established for himself one half of 
ft, in that case, if the proprietor should have the profit that might accrue to the primary 
said to the first manager, “ Whatever adyan- manager, and one half only of the whole 
tage Gop Almighty may grant upon it is accrues to him (as the half which goes to the 
between you and me in an equal degree,” secondary must necessarily be deducted), 
then a half of the whole profit is due to it follows that this half is divided between 
the proprietor, one third to the secondary them. 

manager, and one sixth to the primary If a proprietor give stock to any person 
manager ;~becau8e the act of the primary by way of Mozaribat, upon condition that, of 
manager, in giving the stock to the secondary whatever advantage may accrue thereon, 
manager bv way of Mozaribat, was lawful, one half shall come to him,— or that, one 
as he had the consent of the proprietor there- half of the increase, above the original 
to ; but as the proprietor stipulated to him- amount, shall be divided equally between^ 
self one half of the whole profit, lie is there- him and the manager, — ana at the same 
fore entitled to it, and the remaining half is time permit the manager to entrust the stock 
all with which the manager has any concern ; in the way of Mozaribat to another, and the 
if^r^d as he agreed to give a third ot lhe whole manager accordingly give it to another in 
to fiVe secondaiy manager, there will remain the way of Mozaribat, with an agreement of 
of only one sixin of the whole to liim. one half of the profit to him,— m that case 

— One half of the profit is, in this instance, the proprietor is entitled to one half of the 
fair and lawful lo two managers, although profit, and the secondary manager to the 
the primary manager has nvotv^-jun^loyed him- other half, whilst nothing whatever is due 
self [with regaid to the stock], mcausr fiVo to the xiiimaiy manager; for the stockholder 
ind ustry of the secondury inaiiager is held to having conditioned for himself one half of 
be that of the primary in the i>ame manner the property in an absolute manner, one half 
as where a person hires another to make him thiTcfore goes to him ; and as the principal 
a garment for one dirm ; and the pdson so nianager agreed to give one half (which is 
hired hires another to do the work lor half a tfie share that would be due to himself) to 
dirm ; in which case, although the principal the secondarv manager, the some must 
hireling does no work, yet be is faiily and therefore be given to him ; hence he himself 
lawfully entitled to the profit of an half is entitled to nothing ; — in the same manner 
dirm, as the work of the secondary is con- as W'bere a person hires another to make him 
sidered as his w^ork. But if, in the case a garment for one dirm, and the person so 
in question, the proprietor should have said, hired again hires another to do the work for 
whatever advantage (.5 on Almighty gives one dirm also, — in which case the secondary 
to you, is between you and me in an equal hireling would be entitled to the dirm, aba 
degree;” then the BC(()ndaTy manager is nothing whatever would be due to the prin- 
entitled to one third, and the remainder is cipal ; and so also in the case in question. — 
divided in an equal degree between the But if the primary manages agree to give the 
proprietor and the princinal manager ; he- secondary one two thirds of the profit instead 
cause, in this instance, the piopiietor com- of one half, then the proprietor is entitled to 
mils the disposal of the property to the first one half, and the secondary to the other: 
manager, stipulating for himself one half of and the principal manager must make good 
the whole profit which may accrue Bom to the secondary, from his own property, to 
it ; and as, by this statement, two thirds of the amount of one third of the profit, in order 
the profit accrue, those two thirds are equally that a complete share of two thirds may be 
divided between the proprietor and the thus rendered to him ; for here the primary 
manager. — It is otherwise m the preceding manager stipulated to the secondary a thinff 
case, because there the proprietor had stipu- which was the right of the proprietor ; and 
lated for himself one half oi the w'hole profit : hence, in respect to the proprietor, his agree- 
hence there is an evident difi’erenoe between ment is of no effect, since, if such were the 
the two cases. . . , . case, it must necessarily follow that the con- 

Ir the proprietor of the stock say to the dition he had himself established was null ; 
manager, ” I give this stock in order that — yet there is no illegality in referring the 
whatever profit may result to you thergfrom obligation of it to his own person, since it. 
be equ^ly divided between us ;” and, at the relates to a fixed and certain object, inter- 
aame time, give him permission to have it woven in a contract wbicb be was competent 
managed by Mozaribat, and if, accordingly, to make. Hence be becomes responsible for 
the manager entrust it to another manager j the safe delivery of two thirds to the secon- 
with an agreement of half the profit to him, dary, and consequently the discharge of the 
in this case one half of the profit goes to the saixie is incumbent upon him. Besides, he 
feoondaxy manager, and the other half is deceived the secondary in the body of 



Boor XXVn.-CHAP. III.] 


HOZABIBAf. 


m 

tbe eontraot, is a cause of recourse, — privileged slave enter into a contract of 
that is to say, entitles the secondary to re- Mozaribat with a stranger, stipulating that 
vert and have recourse to the principal ;—in his master shall act with the manager in the 
the same manner as where a person nas been manafrement of the stock, the contract is 
hired to make a garment for one diim, and invalid, provided the slave be free from debt; 
he again hires another to do the work for one because in that case the Mozaribat stock is 
dirm and an half,— in which case the secon- the property of the master ;• and as it is 
dary hireling is entitled to an half dirm from stipulated that the master shall unite in the 
the property of the principal hireling ; — and mainigement, it is requisite that he make 
so likewise in the present case. seisin of it for that purpose ; but the seisin 

of the proprietor is repugnant to a due 
Section, deli very. f If, however, the slave be insol- 

The contract may stipulate a proportion contract is valid, as in that oase 

the profit to the slave of the propriV/or.— If : r? relation as 

a manager stipulate to give one tliird of j stranger, ac^cording to Haneefa. 
the profit to the proprietor of the stock, one ; 
third to the slave of the proprietor (on 
condition of assistance in the labour), and 
the remaining third to himself, it is lawful, 
whether the slave be indebted or not ; be- 
cause the seisin of a slave is valid (especially 
where he is a Mazoon, or privilegi'd slave 
and in the present case the slave is privileged, 
inasmuch as the condition of his working 
with the manager endows him with a privi- 
lege; and agreeably to the rule of tlie seisin ■ , ... • . . « . v*- 

of a slave being valid, a master is m.l, r-er- J"''/.'/— Ir . itl.er the propnotor of the 

mitted to take from a trustee the deposit i f 

' ^ becomes null ; heeuusc a contract of Mozan- 

l on I already cxiilained) is in the 

the same principle, also, a master may sell 
any thing to his slave, providial he he 


CHAPTER III. 

OF THE BISMISSIOX OF A MANAGER; AND OF 
THE •DIVISION OF THE PROPERTY. 

The contract is dissolrcd hy the death of 


fVw 


..P 41. r. 


. . ^ i)rivi- I ceases by the death either of the con- 

a.ilvr!! ! ^tituent or of tlu' agent; and inheritance 


ot his 

uniting in the management is not repugnant 
either to the delivery of the stock,* or to 
the distinction between the stock and the 
manager ; the condition is there tore ap- 
proved. t (It is otherwise where it is made 
a condition that the proprietor of the stock 
shall himself work, because that is preven- 
tive of a delivery, J and consequently invalid, 
as has been already explained.) — The con- 
tract of Mozaribat, therefore, being valid, 
one third of the profit goes to the manager, 
and two thirds to the proprietor of the stock ; 
because the earnings of the slave are the 
property of the master, if he be not imbdited ; 
and if he be indebted they are the property 
of the creditors. — The doctrine here laid 
down proceeds on a supposition that the 
master, and not the slave, has concluded th' 
contract of Mozaribat. 

But if a slave engage in such a contract on 
behalf of his muster it is invalid . — For if a 


* To the slave, for the purpose of me lage- 


Or hy the apostacy and expatriation of the 
manager . — If the proprietor of the stock 
become an apostate, and he united to 
I foreign country, + the coutrnct of Mozaribat 
I be(‘ojn.>s null ; bi'oause his hcuiig united to a 
foreign country is erjnivalent to his death 
(whimce it is that his property is then divided 
amongst his heirs).— If, on the other hand, 
he should not ho united to a foreign country, 
the transactions of his manager remain sus- 
pended in their effect — (that is to say, if he 
: again beeome a Mussulman, they then take 
j effect) • but if 

stock] is the same as his own transaction, 
since the manager acts on his own account ; 
and a.s (according to Haneefa) the acts of an 
ajiostate are suspended in their effect,.' so, 
in the same manner, the acts of his manager 
are suspended. 

If the manager apostatize, without goir^ to 
a foreign country, the contract still continuee 


a slave were incapable of making * Whereas, if the privileged slave were 

seisin, * it would follow that a delivery of the involved in debt, the stock entrusted hy him 
stock to the slave (for the purpose of manag- to the»manager would (in common with his 
ing it) would, in fact, be a return of it to the other property) be the right ot his creditors, 
uroprietor, his master, and consequently the t Because, as the property of the slave is, 
contract would be rendered nugatory. . in effect, the property of his master. U follows 
J Since such delivery would be a return of that a delivery to the master would he nuga* 
it to the proprietor, which would invalidate Itory. - 

the oontraot. 4 t B!ir a sentence of the Kazee. 
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Ai/orw^lv tltemaitager become an apo^te, 
f ^ tile eontraot oontinues to exist in its 

erigi&al eUte, because the actions of a person 
are suspended in their effect, only on account 
Sl a suspension of his right of property : but 
the apostate in question has no right of pro- 
perty in the Mozaribat-stoek, as that belongs 
solely to tbe proprietor of the stfjck ; and as 
the ^prietor’s right of property is not sus- 
pended, the contract of course still continues 
in force. 

All actn of the manager are valid, until he 
he duly apprized of his dismission. — If the 
propnWr of the stock dismiss the manager, 
and he should not be acquainted with his 
dismission until after he had transacted by 
purchase and sale, then those transactions 
are valid ; because be acts as an agent on 
behalf of the proprietor ; and the dismission 
of an agent, if it be voluntary and intended 
(that is to say, not virtual, such as by death), 
remains suspended upon a knoA\ k dge of it ; 
for disnjission is a prohibition tfom action ; 
and prohibitions, in injunctions icspccting 
any matter, do not operate' until aftcT know- 
ledge of them, as in the case of the commands 
and prohibitions of the law. 

The manager, after being apprized of his 
dismission, may still convert what remains 
on his hands into money. — If the pr(>T)rictor ; 
o" the stock dismiss the manager, and be be 
apprized then'of, he may nevertlubsa sell 
Buon of the Mozaribat-stoek ns consists of 
chattels and effects, because liis dismission 


specie as the original stock ; because it is 
incumbent upon the mana^ to return a 
similw to the original stoox, which is im- 
ractieable otherwise than by selling what 
e has on hand for the same specie as the 
original stock ; and also, because, as the 
profit cannot be ascertained until the pro- 
perty on hand be converted into something 
of tne verv same nature as the original stock, 
the case becomes exactly the same as if the 
property consisted of goods and effects.— It 
is to be* observed that aD the rules here laid 
down with respect to the dismission of a 
manager are applicable to the case of the 
death of the proprietor of the stock. — Thus, 
if the proprietor should die, the manager is 
entitled to sell the Mozaribat stock, where it 
consists of goods and effects : — but he is not 
allowed afterwards to purchase any thing 
whatever with the x^rice so obtained. If, on 
the other hand, the stock has been fumed 
into dirras or deenars, he is not entitled to 
act with respect to it, provided the money 
into wliich it is converted correspond with 
the specie of tlie original stock : but if it be 
difierent from the specie of the original stock, 
he is at liberty to convert it, by sale, into the 
same spc'cie with the original. 

If, at the dissolution of the contract, the 
stock consist of debts, the ynanager must be 
compelled to collect them, where any profit 
has been acquired . — If the proprietor and 
the manager dissolve the contract, and the 
stock should at that time consist of debts 


from the agency is n(d preventive of a sale due from others, in this case, where any 
of articles of that kind, since he has a ri^ht ])rofit has been acquired, the magistrate 
to profit, which cannot ho obtained otherwise must compel the manager to possess him- 
Ihan by a division; and this can he effected self of these debts; since he is held to be 
only by turning tbe subject of tbe stock into equivalent to a hireling, and his profit 
specie.— from ibis necessity, therefore, he to lx; like hire. Hut if no ])rofit have been 
is at liberty to sell such stock : but, after acquired, it is not incumbent upon the 
the sale, it is not lawful for him to make any manager to rece ive payment of these debts : 
purchase wbateviT with tbe lu’ice be luoeures since lie is merely a voluntary agent, and 
for these efl’ceds ; because tliert* is noiu'cessity no eomxuilsion can be used for the fulfilment 
for his so doingj and tbe sale is admitted of a Aoliintary engagement (as where a 
only from necessity, as has been already ex- person makes a grant tg another without 
plained, deli\ering tbe thing granted, in which case 

But if it have been already converted int^ the donor eunuot be compelled to make 
money, he cannot transact with /V.— Jr the j delivery of the grant). The manager, how- 
proprietor of a stock, >\ Inch bad originally ever, is in this ease to be instructed to 
consisted of dirms or deenars, dismiss tlie appoint the proprietor agent in his behalf 
manager at a time when it has been reduced for the receipt of these debts; for as the 
to specie, and the manager be apprized riglits of the contract appertain to the oon- 
thereof, in that case he is no longer entitled tractor, it is indispensably necesssary that 
to act with regard to it, since there exists no he thus appoint the proprietor his agent, to 
further necessity for liis so doing. prevent the loss of his right. Mohammed, 

Unless this money be of a species different in the Jama Sagheer, observes that, **the 
from the original stock,— in which case he manager ought to be instructed to make a 


convert it into money of the same species, transfer of his claim upon the debtors to 
— The author of the Hedaya remaiks that the pronrietor;” the meaning of which also 
the law here proceeds on the supposition that is, that ne should appoint the proprietor his 


the law here proceeds on the supposition that is, that he should appoint the proprietor his 
the stock has been converted into the very agent for the receipt of the dent ; because if 
same specie with the original stock : bul that, such transfer were sufficient, the proprietor 
if it should have been converted into sjiecie must necessarily be injured in case of the 
of a different denomination (as if the stock debtors not acceeding to the same. It is to 
had originally consisted of deenars, and it be be ojiserved that this is the rule in all oases 
now converted into dirms, or vice vers^), the i of agency. Thus, when an agtnt for sale 
n^ager is, by the benevolence of th^ law, I (for instance) is dismissed, he must be told 
allowed the liberty of selling it for the same po appoint his constituent agent for the 
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receipt of the debt, in the manner aboye 
mentioned. A broker, however, must him- 
self be compelled to receive any* debts that 
may be due, because with brokers the custom 
is to act for hire. 

AU loss ujwn the stock is placed against 
the iwo^.—Whatever may be lost or 
destroyed, of the Mozaribat stock, must be 
placed to the account of the profit, and not 
of the original stock, because the profit being 
a dependant, it is most eligible to refer the 
loss to it ; in the same manner as a loss in 
property subject to Zakat is referred to what 
18 exempt,* and not to the actual Nisab, as 
the exempt property is a dependant of the 
Nisab. 

If more than the profit be lost, the respon- 
sibility does not fall on the manager, as he 
is merely a trustee. 

If the profit he divided previous to a re- 
storation of the capital and ang aeeidenf 
afterxeards befal the stock, the manager must 
return the portion of profit he had received,— 
If the stockholder and the inanagc r divide 
the profit between them, and eontiniie tlie 
contract in existence as before, and the 
whole or part of the stock he afterwards 
lost, the manager must, in that case, return 
the profit to the proprietor, in order that he 
may appear to recover this capital; beeausi* 
a division of the profit j)revious to a restora- 
tion of the capital is not valid, since the 
profit cannot be ascertained until the pro- 
prietor shall have recovered his capital; for 
the capital is the principal, and the profit 
the dependant ; and hence, when wliat re- 
mained in the hands of the manager is lost 
or destroyed, as he is in this case subject to 
no responsibility (it being only a trust with 
him), it follows tliat what he and the pro- 
prietor had before taken possession oi is 
capital, and consequently that he is resjxin- 
sible for the portion he had taken, and that 
the portion taken by the proprietor is also 
accounted as part of the capital. 

The manager fs not responsible for defi- 
cmicy. — If, when the proprietor has received 
back the whole capital, any excess remain, 
such excess must be divided between him and 
the manager, as being profit: but if there 
be a deficiency, no compensation is due from 
the manager, as he is only a trustee. 

T'he profit received by the manager is no 
way imjdicated, with respect to a.iy new 
contract between the same parties,— \v Ww 
manager and the proprietor, having divided 
and taken the profit, and nimulled the con- 
tract of Mozaribat, should again enter into 
a new contract of Mozaribat, and the stock 
be afterwards lost, in this case the profit 
gained upon the first Mozaribat is not to be 
returned to the proprietor, because that 
Mozaribat was completed, and the second 
Mozaribat is a new contract ; — and the de- 
struction of the stock of the second Moza- 
ribat cannot affect the first ; — in the* same 

— T 

* Arab. Afoo. — See Vol. I. p. 43. 


manner as if ihe proprietor should have 
given some oth^ property than thatwhioh 
was the subjeot of the former oontraot to the 
manager; in which case, if the said addi- 
tional property should be lost, it does not 
affect the contract ; and so also in the oase 
in question. 


CHAPTER IV. 

OF 8UCII ACTS AS MAT LAWriTLLY BE PBE- 
FOllMED RT A MANAGER. 

A manager may sell the stockf either for 
ready monet/y or upon trust, — It is lawful 
for ii manager to sell the stock either for 
rcadj" moiu'y, or ui)on trust ; beeauso these 
acts are in the nature of traffic, and, as 
such, are included in an absolute contract. 
— The iK'/iod of trust, however, must not be 
extended beyond what is customary amongst 
merchants fsucb, for instance, as a period 
of ten yt'ars) ; because he is only permitted 
to act according to the common practice and 
custom of inerciiants ; whence it is that he 
may lawfully purchase a quadruped for 
conveyance ; but he can only hire a boat ; 
for such is the custom amongst merchants. 

Accoudinu to the llawayot Mashhoor, a 
manager is at liberty to give the privilege 
of trading to a slave whom he may have 
purchased with the stock, since this is in the 
nature of traffic. 

Or entrust a slave with the xnanagement 
of it : or {having sold it for ready xnoney) 
may grant a suspension <f payment, — If a 
manager should sell part of iho stock for 
ready money, and afterwards admit of a 
suspension in the payment, it is lawful, 
according to all our doctors : — according to 
llanctffa and Mohammed, because, as an 
agent is permitted to grant a suspension of 
payment, a manager, as having a share in 
the profit, is entitled to do so a fortiori (the 
manager, however, is not responsible, be- 
cause, as lie has a power of dissolving the 
sale, and afterwards selling the thing upon 
trust, the deferring of payment is accord- 
ingly lawful: contrary to an agent, as he is 
responsible to his constituent for the price of 
what ho sells, because he is not at liberty 
to dissolve a sale and sell the article over 
again upon trust) : — and according to Aboo 
\ oosaf, because a manager may, if ne please, 
annul the sale, and sell the article over 
again : contrary to an agent, who has no 
power of dissolving a sale. 

On allow the purchaser to transfer the 
paxjment upon another person. — Ip a manager 
should sell something to Zeyd upon trust, 
and Zeyd, with the consent of the manager, 
should transfer the payment of the price 
upon Omar, this is lawful, whether Omar 
be rich or poor, because transfer of debts is 
customary amongst merchants.— It is other- 
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Hilinra ft griifi^niiaa ftssents to such ft 
tvftilifer witii respect -to the property of his 
^hftft irardi as ne cannot lawfully accept, 
Ift his ward- s behalf, of a transfer upon a 
Iverson that is poor ; because the interest, of 
the orphan is what must be consulted 
(whence the power of a guardian is restricted 
to what may conduce to the interest of his 
ward) ; and as the acceptance of a transfer 
upon a person that is poor is destructive of 
the orphan’s interest, it is therefore illegal. 

The acts of a manager are such as he is 
empowered to perform hg the contract . — 
The acts of a Mozarib, or manager, are of 
three kinds. I. Such as he is competent to 
perform in virtue of the absolute contract of 
Mozaribat ; including all deeds ])artaking 
of the nature of Mozaribat, or of its depen- 
dences ; such, for example, as agency for 
])urcliase or sale, because of the necessity 
for those acts ; and also pawn, as this is m 
the natui’O of’ a discharge or saUsfaction ; 
and likewise deposit, hire, entrusting in the 
manner of llazat, and also travelling with 
the fitooli;, as h(‘fore menlionc d. 

Or in xnrtae of a general and diseretionan/ 
power rested hi him hg the proprietor. — ll. 
8uch deeds as he is not competent to ])er- 
form in virtu('. of the absolute contract, but 
in virtue of a general power granted him by 
1'\o proprietor, to act agreeuldy to his own 
judgment and discretion ; including all 
such deeds as may have a ])r(d»:\ble con- 
nexion with a contra(;t of Mozaribat; and 
which arc accordingly lield to b<‘ eonneeted 
witli it, when there exists any argument for 
their being so ;~siieli as lb(‘ gi\ing of the 
stock to another in tlu' way cither of Moza- 
ribat, or of partnership, or the mixing of it 
with tlie manager’s own property, or with 
tliat of another to Avhich acts a manager 
is not competent, merely in virtue of the 
absolute contract, except where something 
argues a connexion between tlie act and tlie 
contract ; because it is presumed tRat th 
proprietor of the stock intends that th 
manager alone should ho his partner, and 
not any other person ; and these acts are not 
in the nature of traflh* (as tratlic does not 
depend upon such nets), and eonseqiienlly 
are not comprehended in tlie absolute con- 
tract: yet, as they are all instruments of an 
increase of prulit, and arc therefore admis- 
sible in a contract of Mozaribat, they ai'e 
accordingly included in the contract, where 
any argument exists of their so being ; and 
the power granted to the manager by the 
proprietor “to act according to his ow'ii 
discretion,” clearly argues thus much. 

Or such as he is not empowered to pterform 
either wag. — 111. Such deeds as the 
manager is not competent to perform, dther 
in virtue of the absolute contract, or from 
the discretionary power granted him by the 
proprietor, being neither in the nature of 
traffio, nor havdng any probable connexion 
with the contract, but such as he may per- 
form in case of an express power from the 
proprietor of the stock. These are termed 


Istidanit* ; such fts where a maHa^ier pms 
obases something in exchange for dirms and 
deenarsj after having laid out the whole 
capital in the purchase of goods and effects, 
in which case the transaction relates entirely 
to the manager, and he is entitled to all the 
profit as well as subject to the loss or debts 
that may result from it; or, where a manager 
lays out, in purchasing goods, more than. the 
amount of the capital, in which ease what 
is tantamount to the stock is considered as 
belonging to the Mozaribat ; and the profit, 
loss, or debts resulting from the excess, 
redate solely to the manager ; or, where the 
stock consists of dirms and deenars, and the 
managcT purchases something in exchange 
for articles of weight, measurement of 
capacity, or of tale ; for, in that case, as 
the manager msikcs the purchase with 
.somctlnng else than the stock, it is con- 
sidered as an Istidanit, and operates entirely 
with respect to the manager ; that is to say, 
tlie prolit, loss, and debts arising from it, 
relate entirely to him, and not to the pro- 
prietor of the block ; the reason of wdiieh is, 
that Istidanit is a transaction with respect 
to other property tlian the capital ; and as 
the agency is confined to the capital, the 
manager is of course not competent to such 
transaction. — Moreover, the property, in this 
case, exceeds the amount of that wfiich was 
the subject of tlio contract, to which the 
pro]>rielor has not assented ; and although, 
in such excess of ])roperty, there be advan- 
tage', > ct it is not free from the risk of loss, 

^ ami of its producing debts. — If, however, 

I the stockholder give his assent to the 
I Istidanit, then tlie thing which the manager 
may have purchased is participated between 
liim and the stockholder, in the manner of a 
iShirkat AVadjooh, or partnership upon per- 
sonal credit, t which signifies, where two 
, persons are partners witliout either stock or 
I labour, and purchase something upon credit, 
to 1)0 paid fur at a future period, and sell it 
again. Of the third speercs of acts in Mo- 
zaribat is also the taking of Sifatja, which 
i.s a species of Istidanit, and the giving of 
ISifatja, wdiicli resembles a loan. — Sifatja 
means the delivery of property to another 
by way of loan, and not by way of trust, in 
order that that other may deliver it to some 
friend of his; and the object of it is to 
avoid the dangers of the road.— In the same 
manner also emancipation, either in ex- 
change for property, or without property in 
exchange, and contracts of Kitabat^ are of 
the third species of acts in Mozaribat, as 
not being in the ij^turo of tr^c and the 
same of gifts, loans, and charities, which are 
mere gratuitous acts. 

A manager is not allowed to contract male 


* Anglice.— Desiring to borrow.— In its 
common acceptation, it signifies contracting 
debt, on behalf either of one’s self or of 
i-nother. 

t See Vol. II, p. 226. 
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and fen^ $laves {forming a part <f the if tiiis w«re aUomd. it would follow thftt 
sto<^ in marriage to each other.^x ia both the stock and the labour proceed from 
not ^rmitted to a manager, according to one party ; and this defeats the use of ^e 
Haneefa and Mohammed, to join in mar- contract. 

riage male and female slaves which arc of Objection.— Making it over as Bazat also 
the stock of the contract.— It is recorded as defeats the use of a contract of Bazat, as a 
an opinion of Aboo Yoosaf, that he may contract of Bazat signifies the stock being 
contract in marriage a female but not a found by one party, and the labour by 
male slave, because the bestowing of a another ; and if, in the case in question, 
female slave in marriage is in the nature this were admitted, it would follow that 
of acquisition, since her dower is obtained both the stock and the labour proceed from 
from it, and her maintenance annulled. — ne party. 

The argument of Haneefa and Mohammed ItErLY. — Bazat signifies, simply, agency; 

is, that the bestowing of a female slave in and as a manager is endowed with a power 
marriage is not in the nature of traffic, and »f transaction, it follow's that his delivering 
a contract of Mozaribat includes only agency ho stock, as a Bazat, is a commission of 
in such things as relate to traffic, w'hence igency, proceeding from him, in regard to a 
this is the same as the making a slave hing concerning wliich he is empowered. 
Mokatib, or the emancipating him in ex- It is to bo observid that, the secondary 
change for property; for in both these cases Mozaribat not being valid, the proprietors 
there is an acquisition of property; but as management with the property still remains 
neither of them relates to traffic, they are not subject to tlie orders of the manager ; and 
included in a contract of Mozaribat ; and so lu nco the primary Mozaribat is not annulled, 
also in the case in question. Ko part of the manager'' h ejrpcnse to be 

Any part of the stock deUvered hy the 'lefrayed unless he tj'arel. — Ii’ the manager 
manager to the proprietor in the manner of ransaet his husiiu ss in his ow'ii city, his 
a Bazat^ still continues to appcrtuiu to the naintenanco does not full upon the stock. 
Mozaribat stoeh\—\v the manager deliver If, however, he travel with it, his provisions 
any part of the Mozaribat stock to the and clothing are to be furnisbed put of tho 
proprietor as a Bazat, and ho make purchase stock ; — and the same, also, of his convoy- 
and sale with it, it continues to belong to ance (that is to say, it is also lawful for liim 
tho Mozaribat stock, in the same maimer to purchase or biro a quadruped to carry 
as before. ZifFer says that the Mozaribat him from place to place at the expense of 
is annulled ; because tho proprietor, in this the stock), for this reason, that a subsistence 
instance, acts with what is his owm, and he is due to him on account of his confinement, 
is incapable of being the manager’s agent in tho same manner as the subsistence of a 
in work which ho performs -with liis own Xazee, wdio, as being in a state of confine- 
property : the proprietor, therefore, on this memt, in tho exercise of his public duties, 
occasion, may oe said to have taken back is entitled to a rcicompcnse from the public 
so much of the Mozaribat slock ; wlionce treasury,— or like a wife, who is entitled 
it is that a contract of Mozaribat is not to subsistence from lier husband, because 
valid where the labour of the proprietor of her being in liis custody : — for tho 
is stipulated for at the time ol making manager, so long as lie remains in his own 
tho contract. The argument of our doctors city, resides there merely as it is his home, 

is, that after the Mozaribat stock has been and fiot on account of the Mozaribat in 
duly delivered 4o tho manager, and taken particular : but upon his travelling bo bo- 
possession of by him, and tlie manager has comes confined on behalf of tho Mozaribat, 
thus acquired a right of transacting with and is therefore entitled to subsistence out 

it, the proprietor is fully capable ol'^acting of tlio Alozaribat stock. — It is otherwise 
as an agent on behalf of the manager, in wuth an hireling, who is not entitled to 
transacting with the stock ; and as making any subsistence although ho travel, because 
it over in the way of Bazat amounts to a he is already entitled to a compensation, 
commission of agency, it follows that (in namely, his wages, which are certain, and 
this view) the proprietor cannot be considered for which, if he were subsisted out of the 
merely as receiving back his stock. It is stock entrusted to his management, there 
otherwise where the proprietor’s uniting in would he no absolute necessity whereas a 
the management is made a condition of the manager, on the contrary, is not entitled to 
contract, originally, as this is repugnant to anything but his share of the profit ; but 
the delivery of the stock to him for the profit is uncertain (in other words, it is 
purpose of management, and also to his possible that a profit may be gained ; and it 
takmg possession of it. It is also otherwise is also pos.'iible that no profit may be gained) ; 
where file manager makes over the stock if, ^therefore, the manager were obliged to 
to the proprietor in the way of Mozaribat, furnish bis own maintenance, ho might be 
which 18 not lawful; because a contract of a loser.— It is otherwise, also, in a case of 
Mozaribat is a contract of partnership in invalid Mozaribat, because tho manager, in 
the pro^t derived from tho stock •of the such a case, is entitled to wages; and it is 
proprietor, and the labour of the manager * likewise dift’erent from a case of Bazat, since 
an<L in the case in question, none of 4^h* a person who undertakes the management of 
stock appertains to the manager ; whence, a Bazat gives bis labour gratuitouuy, and is 

80 • 
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tiierefore not eniiUed to a snlwistenoe.— It 
18 to be observed that if, on the manager's 
TOtum into his own city, there remain any 
victuals or clothing in his hands, he must 
r^m them into the Mozaribat stock, since 
his right to those articles no longer remains, 
because of his return into his own city. 

To a distance heyond a day's journey from 
the usual place of his abode. — If a manager 
0 forth from las place of residence to a 
istance short of what cuiistitules a journey, 
his maintenance docs not fall upon the 
stock ; fur, wlicrc lie goes only to such a 
distance as that, if ho set oil' in the morning, 
ho may bv the evening return and pass the 
night at home with liis family, lie is as any 
other merchant of the place. — If, liowever, 
he go to such a distance as not to be able to 
return home the same evening, his mainten- 
ance is due from the stock, since he is absent 
upon the business of the Mozarihat.— Nifka, 
or subsistence, sigiiiHes such things as are 
expended' in the supply of our daily wants, 
such as meat, drink, and clothing; and 
among these things, also, is the lure of a 
washernufn, and oilier servants, and the 
maintenaneo of a quadruped for riding ; and 
oil for anointing, where that is euinmonly 
used, as in Mecca.— It behoves the maiuigcr 
not to expend any of those arliides of subsis- 
tence in a degree' beyond what is eustoniary; 
insomuch that, if he exceed in liis expenses 
what is customary among inereliauts, he is 
responsible for the exce'ss. Medicine used 
by manager, bowu'Ver, must be furnislu'd 
at his own cost, aecording to the Zabir 
Jlawayct. It is recorded from llaneefa, tliat 
medicine is included in tlie subsistence; 
because this is taken for the ])rcbervation 
of health ; and as it is impossible tluit he 
should engagt^ in eommcrcial transactions 
unless lie be in health, it eonsi'queiitly par- 
takes of the nature of subsistenco. — I'he 
n.'ason for what is said in the Zahir Kawayet 
\ipoii this point is, that the nceessitv of sub- 
sistence is knoxyii and certain. Medicine, on 
the contrary, is necessary only in case of 
supervenient sickness ; and as sickness some- 
times occurs, and sometimes dot's not oecur, 
it follows that medicine is no part of maiu- 
t-'iianoe ; and lienee it is that, althougli a 
wife's maiutouance must- be furiiislunl by her 
liusband, yet she iiiids herself in medieine 
at her own expense. 

And it is defrayed out of the profit, not 
out of the stock. — When a profit is gained, 
the proprietor first takes the whole capital 
stock, and then the remainder is divided 
between both the parties according to stipu- 
lation : the subsistence of the manager, 
therefore, is taken from the profit, and not 
from the capital, although the manager 
should have expended out of the capital for 
his subsistence. 

All expenses incident to the sale of stock 
tnustho defrayed out of that.-~\¥ the manager 
sell goods ana effects in the way of traffic, he 
must charge the expense attending tliosc 
goods and effects (such as porterage and 


brokerage) to the aceonnt of tbe capital 
stock :-“but he is not to charge the capital 
with what he expends upon himself for sub- 
sistence : for this reason, that it is the cus- 
tom of merchants to charge the former to the 
account of their capital, hut not the latter ; 
and also, because the former enhances the 
value of the goods, but not the latter. 

A ll expenses upon articles purchased which 
do not substantially add to the article, are 
voluntary on the part of the manager. a 
manager have in his hands one thousipid 
dirins, and lay them all out in the purchase 
of cloth, and expend one hundred dirins of 
his own property in bleaching and porterage, 
and the proprietor of the stock had desired 
liim to act according to his own discretion, 
—in this case the manager is accounted to 
have acted voluntarily, because as he hereby 
subj('etsthe proprietor of the stock to a debt, 
it follows that the proprietor’s instruction to 
liim to act according to his own discretion, 
does not incluile a transaction of this nature, 
as was formerly explained. — If, on the otlur 
hand, tlic manager, in the case in question, 
('xpeiid one hundred dirrns of his own in 
dying the cloth red, he is a partner in the 
excess occasioned by the dying, because the 
colour is a substantial property existing in 
tlie cloth : hemce, wIk'ii the cloth is sold, the 
manager receives his sluire in respect to the 
colour ; and also liis proportion of the cloth, 
as luidyed, according to the contract of 
Mozaribat: contrary to the case of bleaching 
and porti'rage, as that does not occasion any 
a<lditioiial substantial property to exist in 
the elotli wlu'iice it is that if any usurper 
bleaeh cloth wliieli lie has seized, without 
tin; ('oi)sent of tlu' owiu'r, and the value bo 
('iilianced by the blciudiing, yet the proprietor 
is at liberty to take back the cloth without 
making liim any compensation whereas, if 
the usurper dye tlu' cloth red or yellow, the 
owner is not at liberty to take it back witli- 
out making a compensation, but has it at his 
option either to take the cldth, allowing the 
usurper the difference occasioned in the value 
by dying,— or to take an indemnification for 
the value of the cloth as it stood at the time 
of dying, and suffer it to remain with the 
usurper. It is to be observed that, on the 
manager becoming a partner in the cloth in 
consemieneo of tlic dying, he is not respon- 
sible for any tiling, because the proprietor's 
direction to him, “ to aet according to his 
own discretion,” comprehends a liberty to 
the manager to mix his own property with 
the Mozaribat stock ; as was before men- 
tioned. 

Section. 

Case of loss of the stock after a profit having 
been acquired atul a debt incurred upon it . — 
If a manager, having one thousand dirrasin 
his hands, under an agreement of half the 
profit, '■purchase linen (for instance) to the 
amount of one thousand dirms, and sell the 
same for two thousand dirms, and again pur- 
chase a slave for two thousand,— and should 
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not pay the price of either article (that is, of 
the cloth, or of the slave), until such time as 
these two thousand dirms perish in his hands, 
in this case the proprietor of the stock must 
make satisfaction to the amount of fifteen 
hundred dirms, and the manager to the 
amount of five hundred ; and one fourth of 
the slave appertains to the manager, and 
three fourths to the Mozaribat stocK,— The 
compiler of the Hedaya remarks that what is 
here ‘said is the necessary result of the case ; 
for the whole of the price is incumbent upon 
the manager (since he is the contracting party 
in the purchase) ; but yet he is entitled to 
call upon the proprietor of the stock for 
fifteen hundred dinus ; the proprieU»r, tliere- 
fore, is resnonsible for fifteen hundred (at 
the end of the transaction, not at the begin- 
ning of it), for this reason, tl\at when the 
Mozaribat stock* w’as converted into cash, a 
rofit appeared upon it, of which five h un- 
red dirms go to the manager : eons(>quenlly, 
upon his purcliasing the slave for two thou- 
sand, he purchases one fourth of the slave 
on his own account, and three fourths on 
account of tlie Mozaribat (according to the 
division of tlie two thousand) ; and upon the 
two thousand perishing, the price of tlic slave 
is due from him, as it is he who made the 
bargain for him ; but he is entitled to call 
upon the ptopric tor for three fourths of the 
price, because he acts as his agent in the 
purchase thereof. The manager’s share, 
which is one fourth, is (b'tuched from the 
Mozaribat stock, for that is secured (that is 
to say, it is incumbent upon the manager to 
give one fourth of the price to tlie stdlers 
[of the slave and cloth] after the destruction 
of the stock); but the Mozaribat stock is u 
trust ; and a property secured is inconsistent 
with a property in trust: it is tliereforc in- 
dispensable that the manager’s share bo so 
detached and three fourths of the slaves 
continue in the Mozaribat stock, for in that 
there is nothing^consistont wdth Mozaribat; 
— consemientlv the capital then becomes two 
thousand five bundrcG, because the proprie- 
tor of the stock has given to the manager, in 
the first instance, one thousand dirms, and 
fifteen hundred in the second instance. — The 
slave, however, cannot bo sold, so as to make 
any profit of him, for less than two thousand, 
because he has been l>ougbt fur two tliousaiid. 
—With respect to wdiat is above said, that 
** the fourtli of the slave is detached, and 
the other three fourths continue in the Moza- 
ribat stock,”— tlie use of tliis appears where 
the manager sells the slave (suppose) for four 
thousand dirms, — for in this case the capital, 
which is two thousand five liundred dirms, 
must be deducted from that proportion which 
appertains to the Mozaribat, which is three 
tnousand dirms, — and consequently a profit 
of five hundred remains to be shared between 
the parties. • 

Cases t)/ sale hy the employer to the 


manager, — ly tke manager be possessed 
of one thousand dirms, and the proprietor 
of the stock purchase a slave for five hun- 
dred dirms, and sell him to the manager 
in return for the capital stock (namSy, 


dirms ;• for such sole is lawful, because of 
the difference of view's in it,— since the view 
of the proprietor of the stock is to obtain one 
thousand dirms, at the same time securing 
the eontimmiico of the Mozaribat contract; 
and the 'v iewof the manager is to obtain pos- 
session of the slave. — Tlu‘ sale, therefore, is 
lawful, that the ends of both parties may bo 
answered, although it be u sale of property 
belonging to the party for prope rty belonging 
to the party. — Then* is, however, in this 
sale, a semblance of illegality ; since the 
slave docs not, in fact, pass out of the pro- 
perty of the proprietor of the stock ; and a 
semhlanoo is conm eted with a reality in any 
matter (Concerning wdiicdi eautioii isn^quisite. 
— Now caution is re quisite in a Morabihat 
sale, since the points on wdiich it turns aro 
confidemu', and a caution against the seni- 
hlanee of deceit : and accorelinglv, in the 
Morabihat sale, regard is had to the lowest 
price, whie;h is five; hundred dirms. 

Or hy (ho nufftatjer to the employer . — 
\y a niunagcr, i)ossessed of stock to the 
amount, of one thousand dirms, purchase a 
slave; for those thousand, and stdl him to his 
employer for twedye liundre'd, ho is con- 
sidereal as sedling liim, by a Morabihat sale*', 
for eleven liundred, sinc(j the contract in 
((iicstion is considered, with respect to one 
half of the ])rolit (which is the proprietor’s 
share) as non -(‘X intent as was tormorly 
explained in treating of Moraliihat sales. 

Case o f a slave pa rehas<‘cl hy the inanageVf 
ami irho is aftenoards (jailty of homicide , — 
Jf a manager be possessi'd of one) thousand 
dirms, under a oondition of lialf the profit, and 
with thesothousand purchase a slave valued at 
two thousand, and the slave accidentally slay 
a person, three fourths of the atonement rest 
upon tlie proprietor of the stock, and one fourth 
upon the manager ; — because, as the atemc- 
nient is an expense attendant upon the right 
ot prejperty, the ])ro])orti()ns of it are, conse- 
quently, according to the proportions of right 
of projierty. Now the property is hero held 
between the partie s in four lots, three of 
which appertain to the proprietor of the 
stock, and one to the manager ; because, upon 
the capital being rc.solvcil into one specific 
artich-, the prolit (namely, one thousanrl 
dirms) becomes evident ; and that is between 
the two in equal shares ; and one thousand 
(thf original capital) appertains totheproprie- 
tor of tlie stock, as the value of the slave is 
two thousand. Upon each party paying his 
proportion of the atonement, the slaye be- 
comes excluded from the Mozaribat stock : — 


Js^amely, the linen. 


See sales of profit. 
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^ imaiMfer’s ulme in bim ; beoauBe, in the 
initan«e, hi» responBibility with re- 
fect to tixat share operates upon him, and 
nenoe that share is no longer wa depo^ 
with him ; and Mozaribat stock is a deposit, 
as was formerly explained : — and the pro- 
prietor’s share, because, upon the mj^strate 
aeoreeing the atonement to be diviaed be- 
tween both, the slave also becomes divided 
between them ; and a contract of Mozaribat 
is dissolved by a participation in the stock. 
—It is otherwise in the case exemplified 
in the beginning of this section (where two 
thousand dirms perish in the manager’s 
hands), for there the three fourths which 
form the share of the proprietor of the stock 
do not become excluded from the Mozaribat 
contract.“The diff'erence between that case 
and the case now under consideration, exists 
in three shapes. I. In the former case the 
responsibility of traffic only is incumbent ; 
ana responsibility of traffic is not repugnant 
to Mozaribat, since Mozaribat itself, is a 
branch of traffic whereas, in the "case in 
question, responsibility for ofience is incum- 
bent ; and responsibility for ofience is not a 
branch of traffic.— II. In the former case the 
whole price is incumbent upon the manager, 
although he have a right to revert upon the 
pro;uietor of the stock ; — in that instance, 
thei .'fore, there is no necessity for division. — 
III, The slave, in the instance of off’enco, 
escapes, as it were, from the iiropcrty of both 
parties, in consequence of his offence, and 
their paying an atonement for him, is, as it 
were, a purmiase of him do novo. — He, there- 
fore, no longer appertains to the Mozaribat 
stock, but is hela between the parties iu four 
lots, performing service to the manager one 
day, and to the stock proprietor three days, 
alternately — contrary to tlie fermer case. 

The manager bargaining for an article^ 
and then losing the stock, must have recours( 
to his employer for another stock, to a iabh 
him to fulfil his engagement. — If a manager 
bo possessed of a thousand dirms, and therc- 
witn purchase a slave, but neglect paying 
the price to the seller, and the thousand 
dirms perish in liis hands, the proprietor of 
the stock must, in this case, make over an- 
other thousand to the manager, and the Mo- 
‘ zaribat stock is then two thousand dirms.— 
The reason of this is, that as the stock is 
merely a deposit with the manager, he there- 
fore cannot be considered as having: duly re- 
ceived the price in virtue of his seisin [of the 
one thousand dirms], since a receipt in virtue 
of seisin is not established unless it involve 
responsibility. — Now, as a due receipt of the 
price, by the manager, is not established, it 
follows that he is entitled, even repeatedly, 
to take the price from the stock proprietor, 
that is to say, if he take the price from the 
proprietor, and it be again lost in his hand, 
he may again take the price from him ; and 
so on, repeatedly, until the seller’s demand 
be satisued and the whole of what the 
proprietor thus makes over to the manager 
Deoomes stock, — It is otherwise in the care of 


an agent oommissioiied to purchase a specific 
slave forone thoosand specific dirms, — where 
the oonstitnent delivers the price to the 
agent before the purchase, and they are lost 
in his hands after the purchase ; for in this 
case the agent cannot take the price from his 
constituent more than once, since it is possi- 
ble to consider him as having already made 
a due receipt of the price fiom his consti- 
tuent : for agency is not repugnant to re- 
sponsibility, but is rather involved with it 
as where, for instance, an usurper is com- 
missioned by the proprietor to sell the thing 
he has usurped. — It is to be observed that, 
in the case of agency, as here adduced, the 
agent reverts to his constituent only once. — 
If, however, the agent were first to make the 

E urchase, and then to receive the price from 
is constituent, he cannot afterwards revert 
to him at all ; because, as the agent becomes 
endowed with a right to call upon his consti- 
tuent on the instant of the purchase, it fol- 
lows that his seisin of the price, after that 
was due, is a complete receipt on his part : — 
he is therefore considered as having duly 
received the price, in virtue of his seisin of 
it after the purchase on the contrary, what 
the constituent makes over to the agent 
before the purchase is merely a deposit in 
his hands ; and after the purchase it still 
remains a deposit with him, since, in this 
instance, no cause of responsibility appears 
even after the purchase. — The agent, there- 
fore, in this case, is not considered as having 
duly received the price; and con , 

upon that being lost in his hands, *he may 
take it again from the purchaser : — but if, 
again, it be lost in his hands, lie cannot 
again revert upon the purchaser, since here 
a due receipt has been established, as before 
explained. 


CHAPTER Y. 

OF DISPUTES BETWEEN THE PROPEIETOE OF 
THE STOCK AND THE MANAGER. 

In disputes respecting the acquisition of 
profit upon the existing stock, the assertion 
of the manager is to he credited.— I f the 
manager have two thousand dirms in his 
hands, and say to the stock-proprietor, “ you 
entrusted me with one thousand, and one 
thousand has accrued as profit,” and the 
proprietor reply, “ I entrusted you with two 
thousand,” — the assertion of the manager 
is to be credited. — Haneefa was at first of 
opinion that the assertion of the proprietor 
should be regarded ; and such is the doctrine 
of Zifier ;— because the manager here appears 
as a plaintiff, claiming a partnership m the 

S ^o^it,^.-and the proprietor as a (^fendant, 
enying his claim ; and the assertion of the 
d^endant is to be credited. — Haneefa, how- 
ever. afterwards retracted this opinion, and 
admitted that the assertion of the manager 
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most b»-<sredited ; because the dispute here 
turns upon the amount received ; and oon- 
oeming that the assertion of the receiver 
must be credited, whether he be merely a 
trustee, or otherwise, since he beat knows 
what he has received. 

But in disputes concerning the proportions 
of jjrojit, that of the proprietor, — If the 
parties dispute, not only concerning: the 
amount of the stock, but also concerning: 
the proportion of the profit,— the manag-er 
affirming: it to be between them in equal 
shares, and the proprietor asserting: it to be 
in three lots, two for liimsclf and one for tlu‘ 
manager, the assertion of the proprietor is 
to be credited; because the manager hert' 
claims profit in virtue of a condition, which 
condition operates to the prejudice of tin* 
proprietor ; his assertion, tliereforc, is to he 
credited. — But if either of the two produce 
evidence, his declaration must bo uduutted, 
as evidence is positive proof. 

As also in disputes concvrnitui the nature 
of the agreement under which the stock was 
entrusted to the manager, — \v a person, 
having one thousand dirms in his lemd, say, 
“such a person entrusted me with these in 
the way of Mozaribat, under a condition of 
half the protit,” — and the person alluded to 
say, “I gave him the one thousand dirms as 
Bazat,” the declaration of the proprietor is 
to be credited ; because the manager is plain- 
tiff in this instance, since he either claims 
from the proprietor a recompense for his 
service, or alleges a condition to his pre- 
judice, or a partnership in tlu' prolit, — all of 
which the proprietor denies. 

If a person, having in his liands one thou- 
sand dirms, the property of another, assc ' 
that “those thousand had been lent to him | 
by that other,” and the other assert that 
“ he entrusted him with them in the manner 
of Bazat, deposit, or Mozaribat,” the asser- 
tion of the proprietor is to be credited on the 
one hand, or evidence adduced by the person 
in question on tlfb other;— because he asseits 
his having obtained possession of the sum 
in dispute, by a loan ; which the i)roprietor 
denies. 

If the proprietor assert a restriction, the 
denial of the manager is ercdited.—\v the 
proprietor of the stock advance an allega- 
tion, against the luanager, of n'striction to 
one mode of trafiic, affirming, for instance, 
that “he had directed him to trade in cloth, , 
and in no other article,”— the assertion of' 
the manager, upon oath, must be credited,— : 
for, as universality is the original thing in 
a contract of Mozaribat, and restriction can- 
not be imposed in it but by particular stipu- 
lation, it follows that the assertion of the 
party who rests upon the original thing 
must be credited. It is otherwise in agency, 
for in that restriction is the original thing. 

But if each allege a different ^'estriction^ 
the allegation of the proprietor is credited.^ 
If the proprietor allege a restriction to one 
particular mode of traffic, and the manager 
allege a restriction to another partiemar 


mode* the assertion of the proprietor must 
be orated ; forliere both parties agree iu 
the oontraot being restriotea, and the pro* 
prietor*8 admission, in this particular, is 
pleaded against him.— His assertion, there- 
fore, is to be credited on the one hand ; or 
evidence adduced by the manager, on the 
other; — for the managrer stands in need of 
evidence to disprove his responsibility ; but 
the proprietor does not stand in need of 
evidence. 

In disputes concerning restriction to 6mc, 
the eridence which proves the latest date is 
preferred. — If the proprietor allege a restrio- 
liou in point of time, and produce evidence 
thereto, and the manag(T allego a restriction 
to anotlur time, and jiroducc evidence there- 
to,— the proprietor, on his part, asserting 
that “ he entrustod him [the manager] with 
one thousand dirms, in the manner of Moza- 
rihat, fur tho purposo of purchasing wheat 
iu the month of Kamzan” (producing evi- 
dence in support of his allcgalioii), — and the 
manag(‘r, that “he [tho proprietor] gave 
him one thousand dirms for the purpose of 
purchasing wheat in the month ot Shawal” 
(producing evidence in support of his allega- 
tion), — the evidence which tends to prove 
the latest date must be preferred; because 
the condition last stipulated annuls tho con- 
dition tirst stipulatod. 


BOOK XXVI IT. 

OF WIDDA, OR DEPOSIT8. 

Definilion of the term 's used in deposit .^ — 
WiDDA, in the language of the law, signifies 
a person empowering another to keep his 
proj)crty. — The proprietor of the thing is 
styled Modee, or the depositor ; — the person 
so empowered, the Moda, or trustee ; — and 
the property so left with another, for the 
purpose of keeping it, is styled Widdeeyat. 
because Widda literally means to leave, and 
tlu^ thing in question is left with tho Moda 
or trustee. 

A trustee is not responsible for a deposit 
unless he transgress with respect to it, — A 
DKi'O.sJT remains in the hands of the person 
who receives charge of it, as a trust, — that is 
to say, he is not answerable for it. If, there- 
fore, a dei>osit he lost or destroyed in the 
trustee’s hands, without any transgression 
on his part, he is not in that case responsible 
for it; because the prophet has said, “an 
honest trustee is not responsible;”— and also, 
because there is a necessity, amongst man- 
kina, for deposits ; and this necessity could 
not he answered in case of making trustees 
responsible, as no one would then accept the 
trust. 

He may keep it himself or commit the care 
of ft to any of his family,-- A TEUflTEE may 
either keep the deposit himself, or commit it 
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for that purpo^ to some one of his family, 
such as his wife, his son, his mother, or his 
father ; because it is evident that a trustee 
does not enrage to keep the property of 
another with more care than he does his 
own ; and he sometimes keeps his own him- 
self, and sometimes commits it to one of his 
family. Besides, there exists an absolute 
necessity for committing the trust to his 
family, since it is neither possible for him to 
remain always in the house, nor, when he 
goes out, to carry the deposit with him. — For 
all those reasons, therefore, the consent of 
the proprietor is understood to extend to the 
trustee’s committing the deposit to the care 
of his family. 

But if he give charge of it to a stranger 
ho hecomes responsible. — But if the trustee 
should commit the deposit to the charp of 
any other than a member of his family (as if 
he were either to hire some person out of his 
family, for the purpose of keeping it,— or 
to give it in deposit to some one out of his 
family), he is then responsible, in ,as much 
as there is a difference between the care of 
different |ieople, and it was his own care, and 
not that of another, to ^yhich the proprietor 
assented. Besides, a thing does not involve 
its similar; and hence a trustee is not em- 
powered to constitute another the trustee of 
th'^ same thing ; in the same manner as an 
agent is not permitted to constitute another 
agent. (By the term family, in this place, 
is to bo unaerstood all such as live with the 
trustee,^ or whose maintenance is incumbent 
upon him, or his upon lliem, as a wife or 
adult son.) 

And so also, if he lodge it In a phv'c of 
custody belonging to another. — If a tnislir 
lodge the deposit in a place of cuslody* 
belonging to another, he liecomes nsjioii- 
sible for it ; because the lodging it in 
another’s place of custody is, in effect, depo- 
siting it wdih that otluT.— It is otherwise, 
however, if lie hire the saM place ; for in 
that instance his lodging it there is con- 
sidered in the same liglit with his keening 
it himself, and therefore does not induce 
responsibility. 

He is not made responsible by pulling it 
out of his own possessio?i with a vtew to th 
immediate preservation of d. — If tlie liouse 
of a trustee take tiro, and lie deliver the 
deposit to his neighbour, — or if, being in a 
boat on the point of sinking, lu* throw tlic 
deposit into another boat,— and it in either 
cose bo lost, he is not responsible, since he 
acted only for the preservation of it, and 
consequently according to the consent of the 
proprietor. But the assertion of the trustee, 
in such cases, is not to he credited unless 
supported by witnesses, since, upon ,thc 
estaolishment of a cause of responsibility, 
he pleads the existence of a necessity, which 


* Arab. Malcan Mohirrez ; meaning., a 
chest, or other place of security. (See Hirz.) 


invalidateft the responsibility, and the case is 
therefore the same as if he were to plead t^t 
the proprietor had empowered him to consign 
the deposit to another. 

He hecomes responsible on neglecting to 
deliver it on demand. — If the proprietor of 
the deposit demand it from the trustee, and 
he neglect delivering it to him, being at 
the same time capable of such delivery, ho 
becomes in that case responsible for it, since 
his neglecting or refusing to deliver it, under 
a capacity to do so, is a transgression.— The 
ground of this is, that the demand of the 
proprietor clearly indicates his dissent from 
the trustee’s retaining possession any longer, 
and is therefore a dismission of him from the 
trust.— Hence the trustee is responsible, be- 
cause of his retaining possession after such 
dissent. 

If he mix it inseparably with his own pro- 
perty, he 7nust make the iwoprictor a com- 
pensation. — If the trustee mix the deposit 
with his own property, in such a manner 
that a separation becomes difficult, he must 
in that case make an adequate compensation, 
and the proprietor (according to Haneefa) 
has not the option of sharing the mixed pro- 
perty, whether the mixture be of a homo- 
geneous nature (such as milk with milk, 
wheat witli wheat, or white dirms with white 
dirms), or of a heterogeneous nature (such as 
oil of sesame with oil of olives, or wheat with 
barley). The two disciples allege that whero 
the mixture is of homogeneous articles not 
of a li(iuid nature (such as white dirms with 
wliitc dirms, or wheat with wheat), the pro- 
prietor of the deposit has the option either 
of heeoining a sliarer with the trustee, or of 
taking a compensation for the value ; because 
although it he impossible, iu such a case, for 
the proi)rietor to receive his right with 
respect to appi'araiice, still it is possible for 
him to receive it -with respect to reality (that 
is, iu effect), by making a division, since, in 
all articles of weight, or measurement of 
capacity, a delivery by division is equi- 
valent to a delivery of the actual article, 
according to all authorities. — Such, there- 
fore, being the ease, it appears that mixture, 
in the instance in question, is a destruction 
in one respect, hut not a destruction in 
another respect ; and consequently, that the 
proprietor of the article placed in deposit has 
the option either of taking a compensation 
on the principle of the mixture being a 
destruction, or of becoming a sharer (if he 
please) on the principle of its not being a 
destruction. — The argument of Haneefa is 
that mixture is in every respect a destruc- 
tion, because of its being an action which 
occasions an impossibility of returning the 
thing to the proprietor iu its original sub- 
stance. — In regard to what the two disciples 
advance, that “ it is possible for the pro- 
I jirietor to receive his right with respect 
' to realtty, by means of a divisicyi,” it is 
answered that the proprietor cannot attain 
hi|« actual right oy means of division. 
Besides, division has been instituted 
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from necessity, toerely as a mode of 
advantage in c^s of partnership. Divi- 
sion, ^erefore, is merely an effect of part- 
nerwp, and is incapable of being a cause 
of it, for otherwise the principal would 
become secondary, and the secondary prin- 
cipal. — ^The result of this disagreement is that 
if the proprietor should exempt the trus- 
tee, where he makes the mixture, by saying 
to him “ I exempt you from the compensation 
due by you on account of the mixture,” in 
lhat case, according to Hanecfa, his right 
becomes entirely cancelled, since (agreeably 
to his tenets) the proprietor’s right is limited 
to the compensation, which lie expressly 
foregoes ; — whereas, according to the two 
disciples, the proprietor’s right of option to 
a compensation ceases in consequcuice of sueh 
exemption, and resolves itself into a share in 
the mixed property ; because although, by the 
exemption, his right of option bo destroyed, 
still nis actual property is not destroyed. — 
It is to be observed that the mixture of one 
liquid with a different liquid (sueh as of oil 
of Sesame with oil of olives) destroys the 
right of the proprietor to a participation in 
llie mixed property, and fixes and deter* 
mines it to a compensation, according to all 
our doctors, as such a mixture is a destruc- 
tion with respect both to appearance and 
reality, since a division is in this instance 
impracticable, because of the difference of 
species. —Of the same class, according to the 
Ivawayet Saheeh, are all cases of an admix- 
ture of different articles, not liquids, where 
the separation is difficult, as in the mixture 
of wheat with barley. — In cases -where the 
separation requires a process, or is attend(‘d 
wuth some difficulty (such as if dirms should 
be melted and incorporated with others), tlie 
depositor’s right to the substance ceases, and 
he is entitled to a compensation, according 
to Haneefa, as before stated. A boo Yoosuf 
bolds that in this case the smaller is subordi- 
nate to the gri'ater (for, according to his 
tenets, superiorly must be regarded), and 
that, therefore, the person who possessed the 
largest share of the property becomes pro- 
prietor of the whole, and liable to compen- 
sate to the other for the value of his quan- 
tum. — Mohammed, on the other hand, main- 
tains that the proprietor of the deposit be- 
comes a participator with the other in either 
case, because, according to his tenets, species 
cannot acquire a superiority over the same 
species, as has been already explained in 
treating of fosterage. 

If the mixture be occasumea by accident ^ 
the proprietor becomes a proportionate sharer 
in me whole.— a deposit be mixed with 
the property of the trustee, not by any act 
of the fatter, but by arddent (as if a bag 
containing the deposit, and another contain- 
ing property of the trustee, should both be 
torn, and the contents mingled together), in 
that ca8% the trustee becomes a sharer in 
the property with the depositor, and is not 
responsible for a compensation, since he did 
not commit any act inducing responsibility. 


—They therefor^ become partners in the 
whole, according to all our doctors. 

If the trustee expend a party and supply 
the deficiency y hy\m%xturey from his own pro- 
perty, he is responsible for the whole. a 
trustee expend part of the deposit, and then 
produce a similar to what he nad expended, 
and mix it with the remaining part, m such 
a manner tliat a separation is difficult, he is, 
in that case, responsible for the whole of the 
deposit ; because the part expended is a 
dei)t due bv him, which he cannot otherwise 
discharge than in the presence of the owner. 
— When, therefore, ho mixes his own pro- 
perty with the remainder of the deposit, he 
in fact destroys that remainder ; as was before 
explained. 

In cases of transgression with respect to the 
deposit ^ the trustee is responsible so long as 
the transgression continues. — If a trustee 
transgress with res])et*t to the deposit, by 
converting it to his own use (as if, being a 
quadruped, he should ride upon it, — or, being 
agowui„he should wear it,— or, being a slave, 
he should use his services), — or by com- 
mitting it to the care of a stranger, and ho 
afterw'ards refrain from the use of it, or re- 
ceive it back from the stranger, his respon- 
sibility thereupon ceases. Bhafei maintains 
that he does not become exempted from 
responsibility; because the contract of de- 
posit ceases and determines immediately on 
the existence of responsibility, since respon- 
sibility find deposit are ir recon cileable the 
trustee, therefore, in such case, cannot bo 
exem])ted until h(^ make actual restitution to 
the proprietor. The argument of our doctors 
is, that the order of the depositor to preserve 
the property continued to operate, as it was 
absolute, and not restricted to any particular 
time ; it being understood, in this case, that 
the proprietor had generally desired him to 
preserve the propiTty, -without restricting 
such desire to any particular time. — As, 
therdforis the order is still in force, it follows 
lhat the trustee, after abstaining from the 
transgression, becomes again trustee, be- 
cause the object of tlie contract was preser- 
vation.— The contract, moreover, was sus- 
pended in its effect merely from the neces- 
sity of establishing a breach of it : when, 
therefore, the breach is removed, the con- 
tract becomes revived in its effect; in the 
same manner as where a person hires another 
to guard his property for a month, and the 
person so hired remits his guard for part of 
the month, in which case he is entitled to 
w’ages in proportion to the number of days 
he did watch. — in answer to Bhafei’s asser- 
tion, that “ the trustee cannot he exempted 
from responsibility until ho make actual 
restitution to the proprietor,’’ it is to be ob- 
served that, as the original order still con- 
tinues in force, and the trustee ceases from 
his transgression, a recovery of the deposit 
is obtained into the possession of the trustee, 
w'ho is the substitute or confidant of the 
proprietor ; and as this recovery is equiva- 
lent to a restitution of it to the proprietor 
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h» rthe testee] is ocmsequently not 
yetponsibla nir it on the ground of destruo- 
Mon. 

^ the irmiee deny the depoeit^ upon 
mundf he is responsible in case of the loss 
pf the proprietor of the deposit de- 

mand it of the trustee, and the trustee deny 
the deposit, and it be afterwards lost, the 
trustee is in that case responsible ; because, 
as the depositor, in making the demand, 
dismisses the trustee from his charge, it fol- 
lows that the trustee, in retaining the deposit 
after such demand, is an usurper, and is con- 
sequently responsible. — If, also, after the 
denial, the trustee should acknowledge the 
deposit, still he does not thereby become 
exempted from responsibility, because the 
contract had been previously done away, 
inasmuch as the demand of restitution by 
the depositor was a dissolution on his part, 
and the denial of the deposit was a dissolu- 
tion on the part of the trustee ; in the same 
manner as the denial of agency by the agent, 
or of sale either by the buyer or seller, is a 
dissolution on their part.— Now when a 
dissolution takes place on both sides, the 
contract to Avhich it relates is done away, 
and cannot afterwards , bo revived, unless 
anew formation, which does not appear in 
the case in question. — In this case, there- 
for’, a recovery into the possession of the 
proprietor’s substitute cannot be understood. 
—It is otherwise where the trustee deviates 
from his instructions by transgressing upon 
the property, and afterwards ceases from 
such deviation, and conforms to his orders, 
for in this case a recovery appears into the 
possession of the proprietor’s substitute, us 
was before explained. 

Sut not if the denial he made to a stranger, 
—If the trustee deny the deposit to some 
other than the proprietor, ho is not respon- 
sible, according to A boo Yoosaf (contrary to 
the opinion of /iff er), because denial to any 
other than the proprietor may he fof* tlu' 
sake of preservation. The trustee, more- 
over, is not competent to his own dismission, 
unless in the presence of the depositor, or 
unless the depositor claim liis property from 
him. The order for keeping tlie proix?rty, 
therefore, still continues in force -contpry 
to where the denial is made to the depositor. 

A trustee is at liberty to carry the deposit 
with him upon a journey. — A tuustek is at 
liberty, according to Haneefa, to carry the 
deposit with him when he travels, although 
carriage and other expenses be thereby in- 
ourrea. — The two disciples maintain that 
this is not permitted to him where carriage 
or other expense is incurred. ^ Shafei, on the 
other hand, maintains tliat it is not allowable 
in either case, because he considers an ovler 
to keep the article in the common accepta- 
tion of keeping, namely, keeping in cities ; 
in the same manner as where a person hires 
another for the preservation of his goods for 
a stated time, in which case the person hired 
is not at liberty to travel with the good^ — 
if he should do so, becomes responsible 


for them. ^ The argument of Haneefa is, 
proprietor's oommission for preservation 
is absolute and unoonfiu^ ; and that a plain 
is a place of preservation, provided the road 
be secured ; on which principle it is per- 
mitted to a father or guemiian to travel with 
the property of their ward. The reasoning 
of the two disciples is that, in case of tra- 
velling, where carriage for the deposit is 
necessary, the expense of it must fall on 
the depositor ; and as it is probable be may 
not assent to this, his commission for keeping 
the article must, in such a case, be considered 
as limited to a city. — The answer to this is 
that the circumstance of the expense of re- 
moval falling upon the proprietor is of no 
moment, as it may be a consequence of an 
attention to the preservation of his property, 
and the fulfilment of his commission.— The 
answer to Shafei is that although all articles 
chiefly abound in cities, still the keeping or 
preserving of them is not particularly con- 
fined to cities, but extends alike to cities and 
to plains ; since the inhabitants of plains 
must necessarily keep their property in 
plains. — Besides, a removal of the deposit 
may sometimes be a desirable object to the 

a rietor ; as where it is made from a city 
mger to one in security ; or to the par- 
ticular city in which the proprietor dwells. 
— Now as the keeping of an article is not, in 
its common acceptation, limited to cities, it 
follows that a commission for keeping is not 
limited to any particular city. It is other- 
wise in a case of hire for keeping, as hire is 
a contract of exchange, which requires a 
delivery of the subject of the contract 
(namely, keeping or guarding) in the place 
where the contract is executed. 

Provided the contract he ahsolutcy the road 
safCy and the journey necessary. — It is to bo 
observed that this case proceeds on a supposi- 
tion of the contract being absolute, the road 
which the trustee travels safe, and the journey 
necessary : for, if the road be dangerous, or 
the journey not necessary,^ the trustee is 
responsible, according to all our doctors. — 
If, also, the journey be not necessary, and 
the trustee travel with all his family, he is 
not responsible ; but if, the journey not being 
necessary, he should leave his family be- 
hiud, he becomes responsible, as in that case 
it was his duty to have left the deposit with 
his family. 

Unless this be expressly prohibited. — If the 
proprietor expressly prohibit the trustee 
from carrying the deposit out of the city, and 
he nevertheless carry it out, ho becomes in 
that case responsible for it, as the restriction 
so imposed is a valid one, since keeping the 
article in a city is most eligible. 

In case of a deposit by two persons^ the 
trustee canjtot deliver to either his sharCy hut 
in presence qf the other. — If two men deposit 
something jointly with another, and one of 
them Afterwards appear, and demand his 
share of the deposit, the trustee must not 
ffwe it, unless in the presence of the other 
depositor, according to Haneefa. The two 
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disdpks maint^ tliat the trustee must 
ddiyer the elaimant his share ; — and the 
same is also said in Eadooree’s compendium. 
In. the Jama Sagheer it is said lhat if three 
men deposit one thousand dirms with a 
particular person, and two of them after- 
wards disappear, the third is not entitled to 
take his snare, according to Haneefa: but 
according to the two disciples he is entitled 
to take it. (It is to be observed that this 
difference of opinion relates solely to articles 
of weight, or measurement of capacity.) The 
arguinent of the two disciples is that the 
depositor claims his own share only, and is 
therefore entitled to receive it, where it is 
attainable, in the same manner as a copartner 
in a debt. The argument of Haneefa is 
that the person present, in claiming his 
own share, necessarily claims half of the 
absentee’s, since he claims a separate and 
determinate portion, whereas his right is 
indefinite. Now where a right is mixed 
indefinitely with another, it is to be rendered 
separate and determinate only by means of 
division: but the trustee has no power to 
make a division ; and accordingly, if ho W(Te 
to give the present claimant his share, it is 
not accounted a division by any of our 
doctors. — It is otherwise in a ease of a par- 
ticipated debt, because, in that instance, the 
present creditor claims from the; debtor a 
delivery of his right, which may he made 
without a division, since debt is discharged 
hy means of similars.— With respect to what 
is advanced by the two disciples that “ the 
depositor is entitled to receive liis share 
where it is attainable,” it may be answered, 
that it does not from thence follow that the 
trustee is liable to any compulsion on that 
head : — in the same manner as whcTe, for 
instance, a person deposits one thousand 
dirms with another, who is indebted in one 
thousand dirms to a tliird person ; in which 
case, although it be lawful for the creditor 
to take bis due wiierever it be attainable, still 
it is not lawful for the trustee to pay him 
with the said deposit. 

Two persons^ receiving a divisible article m 
trusty must each keep an half. — If a person 
deposit, with two men, an article capable of 
division, it is not lawful for either of these 
trustees to commit such article entirely to 
the other, W they must divide it, and 
retain each an half ; whereas, if the article 
were incapable of division, either might law- 
fully ke^ it entirely with the consent of the 
other.— This is the doctrine of Haneefa ; and 
such also is the law, according to him, in a 
case of two pawnees, to whom a thing 
incapable of a division is jointly pledged ; 
for in that case either of them, with the con- 
sent of the other, may retain sole possession 
of it ; — and so likewise, in the case of tw^o 
agents empowered to buy anything, and 
entrusted! ointly with the purchase-inoney ; 
for in thaT case, also, one ot the parties may 
retain the whole of the money with the con- 
sent of the other.— The two disciples allege 
that it is lawful for one of the parties to take 


entire charge^ witifthe consent of the other, 
in either case; for as the proprietor has 
manifested his confidence in the integrity of 
both, it is therefore lawful for either to 
deliver the deposit to the other without being 
responsible, in the same manner as Where the 
deposit is incapable of division. — The argu- 
ment of Haneefa is, that the proprietor has 
given his approbation to the oharge being 
united in two, but not to its being vested 
entirely in one ; because the act of keeping, 
where it relates to a divisible article, applies 
only to a part of the article, not to the whole. 
—The delivery, therefore, of the whole by 
cither party to the other is without the pro- 
prietor s consent ; and the party who m^es 
such delivery is accordingly responsible.-— 
Hut the receiver is not responsible, since 
(according to his temets) the trustee of a 
trustee is not subject to responsibility. It 
is otherwise wlu ro tlu' deposit is incapable of 
division ; for where an article of that nature 
is deposited with two persons, it is irapos- 
sihle for them jointly to bo concerned in the 
caro of it every hour of the day and night, 
unless hy turns ; and the ai)probation of the 
propri('tor, with respect to the whole, is 
therefore of necessity construed to extend to 
either of them in particular. 

Jtesfriefions are not regarded where they 
are repugnant to eustom or convenience^ — If 
the; proprietor of a deposit say to the trustee 
“ deliver, not the deposit to your wife,’* and 
he nevertheless deliver it to his wife, he 
bccouK'S in that case responsible.— It is 
recorded, in tlio Jama Sagheer, that if the 
proprietor prohibit the trustee from deliver- 
ing the deposit to any one of his family, and 
lu‘ nevertheless deliver it to one of his family 
from any unavoidable necessitv, he is not 
made responsible by having so delivered it ; 
—as if, for instance, the deposit bo an animal, 
and the proprietor prohibit the trustee from 
giving charge of it to liis slave or as if, 
being of the description of things usually 
committed to the care of women, he should 
prohibit him from delivering it to any of his 
wives. The compiler of the Hedaya remarks, 
that as the former of these reports is absolute, 
and that ouoted from the Jama Sagheer 
restricted, the first ought also to be under- 
stood as restricted ; for this reason, that it is 
impossible to manage the conservation with 
an observance of the condition, which is 
therefore nugatory. But if the trustee should 
not act from necessity,— as if, having two 
wives, or two slaves, the proprietor should 
prohibit the delivery to one particular wife, 
or to one particular slave, and the trustee 
nevertheless commit the deposit to the par- 
ticular Avife or slave so prohibited,— he 
beeves responsible, since the condition in 
this case is useful, as some of the family may 
not be trustworthy ; and, as the conservation 
of the deposit is not incompatible with the 
observance of the condition, it is therefore 
valid. 

Or where they relate to the particular 
apartment in a home , — If the proprietor say 
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to the trustee. **Keep the deposit in this 
epartmeht of this Sem,*’ and he keep it in 
another apartment of the same Serai, in that 
oase he k not responsible for it ; because the 
condition was useless, inasmuch as there is 
no difference with respect to keeping in 
different apartments of the same Serai.-yCIf, 
on Ae contrary, he were ^ keep it in a 
different Serai, he is responsible ; because, as 
a difference oi Serais occasions a difference 
in the keeping, the condition is therefore of 
use. and the restriction is consequently 
valid.) — If, however, there he an evident 
difference between two different apartments 
of the same Serai (as if, the Serai being 
extensive, the apartment prohibited should 
be full of holes and crevices), the condition 
so made is valid, and the trustee becomes 
responsible in case of preserving it in that 
apartment. 

Where the deposit is transferred to a 
second trustee^ and lost, the 2^roprictor re- 
ceives his corniwnsation from the original 
trustee. — Ip a person deposit something with 
another, and that other again deposit it with 
a third person, and it be lost in this person’s 
hands, in tliat case the proprietor of the 
deposit, according to Ilaneefa, must take a 
compensation from the iipt trustee, not from 
the second. The two disciples allege that 
th proprietor is at liberty to lake the com- 
pensation either from the first or second 
trustee ; and that, in case he should take it 
from the first, he [the first] is not empowered 
to take an indemuilication from the second ; 
but that, in case of his taking it from the 
second, the second is then entitled to take 
an indemnification from the first. — The re:i- 
Boning of the two disciples is that the second 
trustee has received the deposit from the 
hands of a person who has Iiimself become 
responsible,* and is therefore responsible ; — 
in the same manner as the trustee of an 
lisurper; — that is to say, if an usurper 
deposit with any person the goods 1ft) has 
usurped, and they be lost in the trustee’s 
hands, the proprietor is at liberty to take 
a compensation either from the usurper or 
the trustee ; and so also in the case in ques- 
tion. — The ground of tliis is, that the pro- 
prietor of the deposit not having given his 
approbation to the second deposit, the first 
trustee was guilty of a transgression ; and 
the second trustee Was also guilty of a trans- 
gression in having received it without the 
consent of the proprietor.— The proprietor, 
therefore, has tne option of taking a com- 
pensation from either. — If, however, he take 
the compensation from the first trustee, he 
[the first trustee] is not in that case entitled 
to indemnify himself from the second ; be- 
cause, upon paying the compensation# he 
becomes proprietor, which constitutes the 
second a legal trustee ; and a legal trustee 
is not responsible for the deposit. — If, on 
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the contrary, the proprietor take the com- 
pensation from the second trustee, he [the 
second^ is in that case entitled to an indem- 
nification from the first; because, as not 
being a legal trustee, he must be considered 
merely as an agent for conservation on be- 
half of the original trustee ; and as such he 
is entitled to an indemnification for what- 
ever losses he may sustain, connected with 
the agency. — The reasoning of Haneefa is, 
that the second trustee received the article 
from the hands of a trustee, and not of a 
responsible person ; because the first trustee 
does not become responsible until the thing 
be separated from the seeond trustee ; since 
so long as it is in existence with him, the 
wisdom and judgment of the first trustee 
are con side red to be, as it w^re, extant and 
at hand with regard to it. — The proprietor, 
moreover, is supjioscd assenting ^ to any 
mode of keeping his property which may 
be agreeable to tlie trustee’s judgment ; and 
as that still continues to be exerted, it fol- 
lows that no transgression whatever has as 
yet taken place. — But, upon the article being 
lost by the second trustee, the first trustee is 
hi'ld to abandon the charge he had under- 
taken, and is thondore responsible. — The 
second trustee, on the other hand, continues 
iii^ his original predicament ; that is, his 
seisin is a seisin of trust in the end, in^ the 
same manner as it was at the beginning ; 
and as he is not found in any transgression, 
he therefore is not responsible for the de- 
posit ; — in the same manner as where the 
wind blows a gown near to any person, and 
it is afterwards destroyed, in which case 
that person is not responsible. 

Case (f claim adranced hg two persons to 
a sum (f nnmvy in the possession of a third. 
—If two persons should separately claim a 
thousand dirms in the possession of a third, 
each asserting that he had deposited them 
with him, and the possessor deny their 
claims, but refuse to take^an oath to that 
efiect, the thousand dirms must, in that 
case, be divided between the two claimants, 
and the defendant remains answerable to 
them for one thousand more. — The reason 
of this is, that the claim of each several 
claimant is valid, as the claim of each has 
the probability of truth.— lienee each is en- 
titled to exact an oath from the defendant, 
who, on his part, is required to make a sepa- 
rate deposition with respect to each, as the 
right of eacli is distinct. Tlie Kazee, in 
administering the oaths, may lawfully begin 
with either, since it is impossible to admi- 
nister both at the same time, and neither 
has ground of preference over the other, — 
If, however, a contention should take place 
between the claimants on this point, the die 
must be throwm in order to satisfy them, and 
to remove any suspicion of partiality on the 
part of the Kazee. — If he then take an oath 
in deiKal of the claim of one, lot another 
oath be administered to him in denial of the 
second’s claim ; and if he thus inake oath, 
denying the claims of both, nothing is duo 
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from him, for want of proof.— If he should 
refnse to take the second oath, a decree must 
be passed in fav 9 ur of the second claimant, 
since the proof is established. — If, on the 
contrary, he refuse to take the first oath, a 
decree niust not be passed in favour of the 
first claimant, but an oath must be tendered 
to him with regard to the claim of the 
second. —It were otherwise if, at the time 
of refusing, he were to make an acknowledg- 
ment in favour of the first ; for in that ease i 
a decree would immediately pass ; since 
acknowledgment is proof and a cause of 
property in itself ; wliereas a refusal to lake 
an oath is neither proof, nor a cause of pro- 
perty, unless in conjunction with the decree 
of the Kazce. It is therefore lawful for the 
Kazee, in such a case, to suspend his decree 
until he shall have tendered the second oath, 
that he may be apprised of the full extent 
to which his decree is to go: -and if the 
defendant refuse to take tlie second oath 
also, the Kazee must then pass a d<‘(‘ree 
equally in favour of botli ; because neither 
party has a superiority over the other in 
point of proof; and no regard whatever is 
paid to priority of refusal [to swear], since 
the two refusals do not constitute immf 
separately, but together and at one ])eriod, 
namely, at the pcTiod of the deeri'c of the 
Kazee ; — and as, if both had adduced evi- 
dence, no suneriority would have ])een given 
to either eviaence on the ground of priority, 
so also in the pn'sent instance, — The defen- 
dant must also give a compensation of ano- 
ther thousand dirms to the claimants, since 
in paying them the one thousand which was 
present he only pays each half his due. — 
{Supposing that the Kazee, in consequence of 
a refusal to take tlic first oath, should imme- 
diately pass a decree in favour of the first 
claimant, without waiting to tender an oatli 
with respect to the claim of the other, in 
this case Imam Alec Yczadec, in Iiis com- 
mentary upon the .Jama Saglicer, says that 
an oath must be ftmdered with regard to the 
second ; — and if the defendant nduse to take 
it, a decree must then be passed jointly, in 
favour of both claimants, in an equal degree ; 
because the decree in favour of the first 
claimant was not destructive of the right of 
the second, since the precedence, in the 
administration of the oatl), was determined 
either by the will of the Knz(*t*, or the 
chance of the die ; and neither of these have 
ower to destroy the second’s right.— Khasaf 
as substituted a slave in this case ; that is, 
instead of one thousand dirms, he has sup- 
osed the dispute to relate to a slave ; and 
0 maintains that the sentenee ought to he 
executed in favour of the first claimant, 
since the matter is uncertain, in as much as 
several of the learned have given it as their 
opinion, that a decree should be passed in 
favour of the first without wailing for the 
second, as^i denial to take an oatli is equiva- 
lent, by implication, to an acknowledgment. 
— He, moreover, remarks, that the oath witti 
respect to the second claimant must not be 


administered to this effect, **thia slave is 
not the slave of such an one,’* because a 
refusal on the part of the defendant to take 
such an oath is of no consequence, after the 
slave in question had been proved to be the 
property of another. — The hbnor of the oath, 
therefore, must be “ there is nothing due 
from me to this man ; not this slave, nor the 
value of him (which is so much), nor less 
than the said value.*’ — He also observes, 
that it is requisite this oath be administered, 
according to Mohammed ; but[not according 
to Aboo Voosaf ; because if a trustee should 
make an acknowledgment of the deposit^ in 
favour of a certain jXTson, and the thing 
acknowledged should by a decree of the 
Kazee be given to anotluT, then, according to 
Mohammed, the acknowledger is responsiDle, 
hut not aeeording to Ahoo loosaf.— Now the 
case in (piestion is a branch of this case 
relative to the aeknowledgnu'Ut of a deposit ; 
and eonscMim ntly tlu‘ law in the one case is 
tli(‘ same !is m the other. — The case of 
aeknowliglgnu nt hen* alluded to, is where 
a ])('rs()n first acknowle dges a particular slave 
to l)c the iiropi rty of a particular person, 
and afterwards denies it, averring that ano- 
ther person had deposited the slave with 
him, and a decree is passed in favour of the 
first aeknowledgeo, because of the second 
acknowledgment being a retractation of the 
first; — in which ease, if he should have 
given tlie slave to tlie first without a decree 
of the Kazee, he is responsible, in the opinion 
of all our doctors ; or if ho should have 
given the slave by llio decree of the Kazee, 
in tliat case also, according to Mohammed, 
lie is ro.sponsiblo, because ho acknowledges 
his obligation to keep tlie slave on account of 
the bceond, and yet he d(xtroya the said 
slave (that is, so far as relates to the claim 
of the second), by means of his acknowledg- 
ment, and is consequently responsible. — 
According to Aboo Yoosaf lie is not respon- 
sible fii this instance, because, as ho holds, 
it is not the immediate act of acknowledg- 
ment that destroys the slave, so far as 
relates to the right of the other, bi:t the 
giving of him to the other, which is the 
necessary conBequence of the order of the 
Kazee. Mohammed, on the other hand, 

I maintains that it was he who urged the Kazee 
to pass that decree ; whence lie is respon- 
sible. Now the reason for assimilating the 
case in question w-ith this one is. that the 
acknowledgment in favour of the second 
claimant, after the first had acquired a right 
to the thing, is useful to the second claimant, 
in as much as (in the opinion of Mohammed) 
it induces a responsibility in his favour. 
Hence, in this case, it is requisite, according 
to ]Mi)hummed, to administer an oath to the 
second claimant, notwithstanding the slave 
have been proved to be the right of the first, 
because the object from it is to obtain a 
refusal to take the oath, which is equivalent 
to an acknowledgment ; and an acknowledg- 
ment, oven in that case, is useful, as it 
induces responsibility. According to Aboo 
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Yooifif m Hiie ooatfary, an oath is not to be 
adininiiH»red ; beoause, in the same m^er 
as the defi^d^t is not made responsible by 
an aolsnowledgnient, so neither is he by a 
refusal to swear, and hence the tendering of 
an oath is useless. 


BOOK XXIX. 

OF AREEAT, OR LOANS. 

Definition of Arecat^ and the nature of the 
use granted m a /o/7«.—Aeeeat, according 
to our doctors, siguilies an investiture with 
the use of a thing without a return. — The 
person who so grants the use is teimed 
Moyeer, or the lender ; the person receiving 
it, Moostayir, or the borrower ; and the 
article of which the use is granted, Areeat, 
or the loan. — Koorokhee and Shat’ei define 
Areeat to signify, simply, a licence to use 
the property of ahotlier, because it is settled 
by the word Ibahit, signifying license or 
permission. Besides, a specification of the 
eriod is not a necessary condition in a loan; 
ut if a loan were an investiture, it would 
not be valid without such specification, since 
without a spccitication of the period the full 
extent of the use cannot ho ascertained, and 
an investiture with anything unascertained 
is invalid. A loan, moreover, is rendered 
null by a recall, whereas, if it were an 
investiture with the use, it could not he 
rendered null by a recall, in the same manner 
as a lease cannot he annulled bv a recall. 
Further, the borrower is not entitled to hire 
the loan ; whereas, if it were an investiture, 
he might lot it out to hire, because whosoever 
is himself proprietor of a thing may constitute 
another proprietor of it. Our doctors, on tlio 
other hand, argue that the word Areeat in- 
dicates an investiture, since it is deriv(?d from 
Areeya,'. which signifies a grant; and tliat, 
accordingly, in lorniiug the contract the (‘x- 
pression investiture is used. The use of a 
thing, moreover, is capable of being property, 
in the same manner as the actual thing itself; 
and as investiture with the latter may take 
place' either with or without a return, so also 
with respect to the former. — With respect to 
what Koorokhee urges concerning the term 
Ibahit, it may be replied that this term is not 
uncommonly used to express investiture, since 
it is used in settling contracts of lease, which 
are an investiture with respect to the use of 
the thing hired. — With respect to his con- 
clusion, that “if a loan were an investiture 
it woidd not be valid witliout a specification 
of its period, because of imcertainty,^'— it 
may be replied that uncertainty, in loans, is 
of no consequence, as it cannot be productive 
of strife, inasmuch as loans are not binding,* 
whence the uncertainty cannot be injurious. 


* That is, may he retracted at pleasure. 


It is to be observed that a recall operates in 
a loan, because, a recall is a prohibition with 
respect to the enjoyment of the use, and 
after such prohibition the use, of conse- 
quence, peases to be the property of the 
borrower. The borrower, moreover, is not 
competent to let out to hire the thing bor- 
rowed, since that is attended with an injuiy 
to the lender, as will be hereafter explainea. 
— It is also to be observed that investiture is 
made in four different shapes. I, By sale, 
which is an investiture with substence, for a 
return. — II. By gift, which is an investiture 
with substance, witliout a return. — III. By 
lease or hire, which is an investiture witn 
the use of a thing for a return. — TV, By 
loan, which is an investiture with the use of 
a thing without a return, as before explained ; 
and which is lawful; as being a species of 
kindness ; because God has said “ do kinin 
NE ss TO EACH OTHER j” and also, because 
the prophet borrowed a suit of armour from 
Sifwan. 

Fornis under lohich it is granted, — A DEED 
of loan is rendered valid by the lender 
saying “ I have lent you this,*' as there the 
purpose is expressly mentioned; or, by his 
saying “I have given you to eat of this 
earth," because such an expression is used 
to denote a loan metaphorically ; for as it is 
impossible to eat of the earth itself, the 
meaiiing is therefore construed “to eat of 
the produce of it.“* 

The lender may resume it at pleasure , — 
T II K lender is at liberty to resume the loan 
whenever he pleases ; because the prophet 
has said “Moonha is liable to be recalled, 
and a loan must he returned to the pro- 
])rietor (Moonha is a species of loan, where 
a person lends another a goat, a cow, or a 
bhe-camol, for instance), that he may use 
their milk;— and also, because the produce, 
or use of the tiling lent, becomes property, 
particle by particle, merely according as it 
is brought into being ; hence, with respect 
to such part of the produce as is not yet 
brought into being, there is merely an inves- 
titure, but no seisin; retractation with re- 
spect to such part is therefore valid. 

The borrower is not responsible for the loss 
of ity unless he transgress respecting it , — A 
LOAN is a trust. If, therefore, it be lost in 
the hands of tlio borrower, without any 
tranSj^ression on his part, he is not answer- 
able ior it, whether the loss happen at the 
period of his using it, or otherwise.— Shafei 
maintains that he is responsible for it in case 
the loss should take place at a time when ha 
is not using it ; because he has taken posses- 
sion of the property of another without a right 
in it; and also, because as the borrower is 
liable to the charges of removal, in case of 
the existence of the substance, so also he is 
answerable for the value, in case of its 


* Some cases are here omitted, as they 
%im entirely upon different modes of expres- 
sion, in the original idiom. 
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ddstraction, in the same manner as an 
usurper, the article standing* in the same 
predicament with merchandise detained 
with a view to purchase.— With respect to 
the permission of seisin, established on the 
borrowers behalf, that was granted merely 
with a view to enable him to enjoy the use ; 
and hence, where the use ceases it no longer 
operates;— in other words, where the loan is 
des^yed during his enjoyment of the use, 
he is not responsible, because of the exis- 
tence of the necessity ; whereas, if it be lost 
at a time when he is not using it, he is res. 
ponsible, because 'if the non- existence of 
the necessity at that time. The argument 
of our doctors is, that the term Areeat does 
not indicate rosnonsibility ; lor (aeeording to 
their exposition) it is an investiture with the 
use without a return, or (aec^ording to Shulei 
and Koorokhee) a permission ot tlu* use; 
and the seisin of it i> not a transgression on 
the part of the borrower, sinee it was mad(‘ 
with the consent of the lender ; and although 
that consent was merely with a view' to 
enable the lender to use the artiele, still tlu* 
borroAver did not mak(' the seisin witli any 
other intention: he, therefore, is not guilty 
of any transgression; and eou^e<|u< utly is 
not responsible. — In reply to what S’nafei 
urges it may be observed, that tlie exixoise 
attending a removal of the artiele is ineum- 
bent on the borrower, merely on account of 
the advantage ho derives from it, in llie 
same maimer as tlio inaiiiteiianco of a loan 
is incumbent upon tlie borrower, on account 
of the advantage he derives from it, and not 
on account of any defect in his tenure. It 
is otherwise in the case of an usurper, where 
the charges of removal are due merely he- 
cause of the defect in liis tenure.— Witli 
respect to seisin with a view to purchase, 
the responsibility in that instance does not 
arise from the seisin, but tiom the design 
with which it W'as made ; lor as seisin in 
virtue of a contrac t of sale induces res])()ii- 
sibility, so also Seisin w ith an intention of 
purchase induces responsibility, since seisin 
with a view to any contract is subject to the 
same laws with that contract, as has been 
explained in its proper place. 

He cannot let it out to hire, — It is not 
lawful for a borrower to let out a loan. If, 
therefore, he should let it out, and it be 
afterwaras lost, he is in that case re^pomsible 
for it ; because a loan is inferior to a lease, 
and an inferior cannot comnrehend its supe- 
rior; and also, because if tne hire be valid, 
it can only be so on the f apposition of its 
being binding ; and that cannot bo supposed 
otherwise than with the consent of the 
lender; for if it were binding without his 
consent, it would be a great injury to him, 
as it would deprive him of the power of 
resuming the loan, until the expiration of 
the lease.— The lease of a loan is therefore 
invalid. , 

Or if he let it, he becomes responsible,-— I t 
is to be observed that, in case of letting owt 
the loan, the borrower becomes responsible 


for it immediatdy ttpoa the delivery to the 
lessee ; for as the act of lending does not 
oompr^end hire, it follows that such deli- 
very is an usurpation. The lender is in this 
case at liberty to take the compensation, if 
he please, from the lessee, because of nis 
having taken the property of another with- 
out his consent. If, however, he take it 
from the borrower, ho is not then entitled to 
any indemnification from the lessee, since, 
in consequence of his receiving a compensa- 
tion from the borrower, it becomes evident 
that the borrower only let his own property.— 
If he take the compensation from the lessee, 
the lessee is in that case entitled to an in- 
demnitieutioii from the borrower, who is the 
lessor, provided ho [the lessee] had not 
known that the lease was a loan, as in that 
ease he suifers an imposition. It is other- 
wise where lu' takes the lease knowing it to 
be a loan, as tlu're lu^ suifers no imposition. 

lie nun/ lend it /o another person, unless 
this snhjert it ta be di^ff'erently affected, — It 
is lavvlij for a borrower to lend the thing 
borrowed, ])rovided it be of sueh p, nature as 
may not sul»jeet it to be didert ntly affected 
l)y different uses.* — »::>hafei is of opinion that 
the borrower is not entitled to lend tho loan 
to another, ))ecause (according to him) a loan 
is merely a permission of tne use, and a 
])erson to whom the use of a thing is per- 
mitted is not entitled to communicate that 
permission to another, for this reason, that 
the use of a thing is not capable of being 
property, as it is a non-entity, the use being 
considered as an entity in tlie case of a lease 
merely from necessity, whieli in a loan may 
be completely answcTcd by permission. — 
Our doctors, on the other hand, argue that 
us a loan is an investiture with the use of a 
thing, the borrower may therefore lend tho 
loan, in the same manner us a person to 
whom tlic uso of a thing devolved by be- 
quest. — Jlcbidcs, in tlie same manner as tho 
use ilmadc property in tlie case of a lease, 
so also is it, from a principle of necessity, in 
the case of a loan. 

Objlction.— I f a loan signify an investi- 
ture Avith tho use, it would necebsarily follow 
that th(? borrower is at liberty to lend the 
loan oven where a difference of use may 
occasion a different affection in tho thing; 
whereas tho laAv is otherwise. 

Kkply. — I t is not permitted to the bor- 
rower to lend the thing borrowed when of a 
nature to be differently affected by different 
use, becaus(‘ of tho possibility of the iifle of 
the second borroAver being more injurioua to 


* Thus if the loan bo a coav or a goat, as 
the^ibject from these is milk, it matters not 
whether for this purpose they remain with 
Zeyd or Omar. — But if the loan be a riding- 
horse, it may be of consequence that Zeyd 
should not lend it to Omar, for if Zeyd be 
thin and Omar fat, Omar's use of the horse 
would in that case affect it more than the 
use of it by Zeyd. 
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li«i^ Imre aaid liiat it matters not whether ! d^w person to whom it is made Jho 
it bo consigned to such a slave, or to any Mohoob*le-hoo, or don^ ; — and the ttung 
other slave of the proprietor : and this latter itself the Moohoob, or gift, 
is the most approved aoctrine. ^ . 

Jf it he returned by a stranger^ the borrower 
i$ responsible.— I f a borrower should send 
the quadruped to the proprietor by the hands 

of a stjanger, he becomes in that case rcspon- vr «.xx 

eible for it, and must make good the value . because the prophet has said, 

in the event of its loss.— It IS to be observed ‘‘g^nd ye presents to each other for the 
that this case seems to imply the Illegality ot jn^^ease of your love,'" which implies the 
a borr9wer s depositing a loan ^th a stran- legality of gifts, as by presents is meant 
ger : since, ii that were lawful, he would not, doctors, moreover, concur in 

in the present instance, he responsible.— buch validity of them. 


Chap. I. — Introductory. 

Chap. II. — Of Retractation of a Gift. 

CHAPTER I. 

Gifts are Deeds of gift are 


also is the opinion of some of our modern doc- 
tors. — Others of them have said that it is law- 
ful for a borrower to deposit the loan, because 
the contract of deposit is inferior to that oj‘ 
loan ; and they have reconciled the doctrine, 
in the present case, })y observing that the 
borrower does necessarily become respon- 
sible on sending the loan by a stranger, since 
from the moment of his consigning it to a 
stranger the loan determines, and, being no 


And rendered valid hy tender j acceptance^ 
and {^eifiin , — Gifts are rendered valid by 
tender, acceptance, and seisin. — Tender and 
acceptance are necessary, because a gift is 
a contract, and tender and acceptance are 
requisite in the formation of all contracts : 
uTid H(‘isin is necessary in order to establish 
a right of prope rty in the gift, because a 
riglit of property, according to our doctors, 
is not established in the thing given merely 
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longer n borrower, he becomes ot conseouence , contract, without seisin.- 

responsible.— Our doctors, however, do not al](‘<’‘cs that rie-l 


responsible 

admit the legality of a borrower’s deposit, 
unless he be the borrower of a borrower, 
which in fact is not u borrower. 

Terms in 'ndrich a contract of loan with 
re^yevt Ut land must he ex]n'essed. — Jf a 
person lend a piece of fallow ground to an- 
other, that he nuiy cultivate it, the borrower 
must insert, in the contraet of loan, tin* 
words, “ \'ou have given me to eat of this 
land.’’ — This is aceordiiig to Ilanetda. The 
two diseiides have said that tlie term Areeat 
or loan must bo inserted ; lieeaiist' tin* term 
Are(‘at is particularly used to (‘xpn'ss a loan ; 
and it is jirelerable that a contract ot loan br 
expr(‘sse< 
to loans ; 
instan(‘.( 

contract, - 

Thonrgumont of l]aiK-. lais, tlijn- thl won^ imeludes JIk' possibility ^of 


right of property ^ is 
established in a gift antecedent to seisin, 
bocanse of its analogous resemblance to sale: 
and the same diiierence of opinion obtains 
with respect to alms-gift.— The arguments 
of our doctors upon this point are twofold. 
— Fikst, the prophet has said, “A gift is 
not valid without seisin” (meaning that the 
right of pro])erty is not established in a gift 
until after seisin). — Secondly, gifts are 
voluntary deeds; and if the right of pro- 
luTty were establislied in them previous to 
tlu' si'isin, it would follow that the delivery 
would be ineiimbent on tbc voluntary agent 
befoiv b(' bad voluntarily engaged for it. 



rendering any 

tiling binding upon himself. 

Oiui CTioN. — Although a dead person be 
not eapable of being bound, still an obliga- 
tion may lie against his heir, who is his 
successor and representative. 

Rkply.— Thi' heir is not proprietor of the 
y, and cannot therefore be subjected to 


ease in .au..tion, is bj; much the it, 

ble.-lt as otherwise witli respect J' j,,, 


possession of on the 


You have given me to eat of this land,' 
are more expressive ol’ the fact, since the 
term Itoani [giving to eat] is jiarticularly 
restricted to tlie produce of land ; wdiereas 
the words “ You have lent me this ground,” 
may apply to any other objind, such as build- 
ing,orttie like.- 
fore, in the i^as 

most advisable. — it is uuui nim A aift mau luntu - 

to a house, because tlie loan of it is given tender el without the express 

for no other purpose than that ot residence. aftericards.—lF 

the donee take possession of the gift, in the 
meeting of the deed of gift,* without the 
order of the giver, it is lawful, upon a 
HOOK XXX. favourable construction. If, on the con- 

trary. he shoidd take possession of the gift 
OF HIBBA, OR GIFTS. • breaking up of the meeting, it is 

Befinitionoftheternususedingift.--mm\x, not lawlul, unless he 
in its literal sense, signiiies tlie donation of of the giver so to do. Analogy 
a thing from which the donee may derive a suggest that the seisin is not ^ ® 
benefit ; in the language of the law, it means case, as it is an act wit h respeefe to wnat is 
a transfer of property, made immediately, “ 

and without any exchange. — The person * Arab. Majlis Akid ^Hibba , meaning, 
making the transler is termed the Warib, or the place where the deed is executea. 
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still the property of the ^ver; for as his 
ri^ht of property oontinties in force until 
seisin, that is consequently invalid without 
his consent. The reason for a more favour- 
able construction of the law, in the instance 
m question, is that seisin, in a case of gift, 
is similar to acceptance in sale, on this con- 
sideration, that in tlie one tjie effect of the 
deed (that is, the establishment of a right of 
property) rests upon the seisin, and in the 
other upon the acceptance.— As, moreover, 
the object of a gift is the establishment of a 
right of property, it follows that the tender 
of the giver is, virtually, an empowerment 
of the aonce to take possession.— It is other- 
wise where the seisin is made after tlie 
breaking up of the meeting ; Ik'ciuiso our 
doctors do not admit of the establishment of 
the power over the thing but wlien seisin is 
immediately conjoined with acceptance; aiul 
as the validity of aceeptan(‘e is particularly 
restricted to the place of the nieetiiig, so 
also is the thing which is conjoined with it. 
—It is also otherwivse wliere tlie giver pro- 
hibits the donee from taking nossession in 
the place of meeting, for in tlnit case the 
seisin of the donee in the place of tin* nu i't- 
ing would be invalid, as arguments of 
implied intention cannot be put in eom])eti- 
tion with express declaration. 

A (/(ft made from divisible propevhj ainst 
he dh'ided off ; — hat not a (jift made from 
indivisihlo property, — *A gut ot part of a 
thing which is cajiable of division is not 
valid unless the said part be divided off and 
separated from the property of llie donor: 
but a gift of part of an indivisible thing is 
valid. Shafei maintains that the gift is 
valid in either case ; because a gift is a dee d 
conveying property, and valid, os such, 
with regard eitner to things that are con- 
nected or separated ; in the same manner as 
in sale. — The ground of this is that as an 
indefinite share has the ca])acity to consti- 
tute property, it is consequently a lit subject 
of gift : nor is H voluntary deed renden'd 
null by the indetiniteness ()f the subject of 
it ; as in a Xarz-loun, for instance, where a 
person gives another one thousand dirms, of 
which one half is to be in the nature of a 
loan, and the other of copartnership ; or as 
in bequest; or in the gift of indivisible 
things. — The arguments of our doetoj-s u])on 
this point are twofold. — TTust, seisin in 
cases of gift is expressly ordained, and con- 
sequently a complete seisin i.s a necessary 
condition : but a complete seisin is imprac- 
ticable with respect to an indefinite part of 
divisible things, as it is impossible, in such, 
to make seisin of the tliinL- given without 
its conjunction with som^Thing that is not 
iveu; and that is a defective seisin.— 
ECONDLY, if the gift of part of a divisible 


* A small portion of Die text immediately 
preceding^ which relates to words s^noni- 
mous, eitner directly or by implication, to 
the word Hibba, or gift, has been necessarily 
omitted in the translation. 


thing, without maration, were lawful, it 
must necessarily follow that a thin^ is in. 
oumbent upon the giver which he Tfwis not 
engaged for, — namely, a division which 
may possibly be injurious to him (whence 
it 18 that a gift is not complete and valid 
until it be taken possession of ; since if it 
w'cre valid before seisin, a thing would be 
incumbent upon the donor which ho has not 
engaged for, — namely, delivery). — ^It is 
otherwise with respect to articles of on in- 
divisible nature; because in those a com- 
plete seisin is altoge ther impracticable, and 
lienee an incomplete seisin must necessarily 
suflice, since tins is all that the ^ticle 
admits of;— and also, bccauso in this in- 
stance the donor does not incur the inoon- 
venii'noe of a division. 

(MunmoN. — Analogy wmuld suggest that 
the gift of a part of an indivisible article is 
invalid ; because, although the donor do not, 
in such a casi', incur the iiuionvonionoo of a 
division, still ho incurs a participation in 
tlie ])roj)crty ; and this also is a sort of in- 
convcni('nc(‘. 

Kkpj.y.— The donor is subjected to a par- 
ticipation in a thing wTiich is not the subject 
of his grant, namely, the use [of the wnolo 
indivisible article], for bis gift related to the 
substance* of the article, not to the use of 
it : — hence the necessity of a participation is 
not inciirn d by him with respect to tho 
thing which is, tirojicrly, the subject of his 
grant. 

AVitji r(si)e(!i to tho analogy advanced 
by Shafei between the easi*, in question and 
that of Jvarz-loan, or la*quest, it is tot;^y 
unfounded; because in bequests tho seisin 
[of the legalei'Jis not a necessary condition; 
u( itlu r is it so in a valid sab*;— and although 
seisin be refiuisito in Sillim and fcJirf sales, 
still it is not ordained with respect to them, 
;nid hence is not required to bo complete in 
those instance's. Jlesidcs, as all those con- 
tract!s*[of sale] arc contracts of responsi- 
bility, the obligation of a division is agree- 
abl(' to them. — With respect to a Karz-loan, 
it is a voluntary contract in the beginning, 
but a contract of responsibility in the end 
(since it involv('s responsibility for a simi- 
lar) ; and hence, in consideration of its 
rescinl)luiice to both, an iiicom])lete smsin 
is made a condition in it, not a division : 
beside s, seisin is not especially ordained in 
this instance. 

Jr a i»cr80D make a gift, to liis partner, of 
liis share in tlio partnership-stock, capable 
of division, it is invalid, because of the in- 
validity of the gift of an undefined part of 
a divisible subject, as before explained. 

If a person make a gift, to another, of an 
und^lincd portion of land (such as an half, 
or a fourth), such gift is null, for the reasons 
already set forth.— If, however, he after- 
w-^ards divide it off, and make delivery of it, 
the gift becomes valid ; because a ^ft is 
rendered complete by seisin ; and m this 
case nothing clsq remains indefinitely in- 
volved with the gift at the time of seism. 

• 31 * 
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A Q%ft of an article implicated in another 
artme is utterly invalid. --I f & person make 
A gift at the flour of wheat, which is yet in 
grain, or of oil of Sessame which is not yet 
expressed from the seeds, such gift is invalid ; 
and if he afterwards grind the wheat into 
flour, or extract the oil from the Sessame 
seeds, and so deliver them to the donee, still 
the gift is not thereby rendered valid. — The 
same rule also holds with respect to butter 
which is yet in milk.— The reason of this is 
that the thing given, in all these cases, is a 
nonentity (whence it is that if an usurper 
of wheat, or of seeds, should either grind 
the one into flour, or press the other into oil, 
lie then becomes proprietor of them) ; and as 
a nonentity cannot be a subject of property, 
the deeds in question are therefore null, and 
cannot afterwards be rendered valid other- 
wise than by being executed de novo.— It is 
different in the preceding case, because an 
undefined portion of any thing is neverthe- 
less capable of being transferred. 

TTik gift of milk in the udder, .of wool 
upon the back of a goat, of grain or trees 
upon the ground, or of fruit upon trees, is in 
the nature of the gift of an undefined part 
of a thing, because in these instances the 
cause of invalidity is the conjimction of the 
thing given witli what is not given, which is 
a bar to the seisin, in the same manner as in 
the case of undivided things. 

The {/(ft of (I deposit to the trustee is ratid 
without a foruial detiver;/ aud seisin. — If the 
thing given be in the hands of th<‘ donee, in 
virtue of a trust, the gift is in that case 
complete, although there he no formal sc'ihin, 
since the actual artich? is already in the 
donee's hands, whence' his st'isin is not re- 
quisite. It is otherwise wliere ii di'positor 
sells the deposit to his trustee, for in this ease 
the original seisin does not sufliee, heeausi* 
seisin in virtue of purehasi' is a st'isin induc- 
ing responsibility, and therefore cannot be 
BuWituted by a sei.sin inyirtue of a iriist ; 
but seisin in virtue of gift, on the contrary, 
as not being a seisin inaueing responsibility, 
may be substituted by a seism in virtue of a 
trust. 

^'he gift, hi/ a father to his infant son, of 
any thing either actuati// or rirtaalh/ in his 
possession, is valid in rirtae of his [the 
father f}] seisin.-^lv a fatln'r make a gift of 
something to liis infant son, the infant, in 
virtue of the gift, becomes proprietor of the 
same, provided the thing given be, at the 
time, in the possession either of the father 
or of his trustee ; because the possession of 
the father is capable of becoming possession 
in virtue of gift, and the possession of the 
trustee is equivalent to that of the father. 
(It were otherwise if the thing given have 
been pa^vned or usurped by another, or sold 
by an invalid sale ; because a pawn and an 
usurpation are in the possession of another, 
and the subject of an invalid sale is the 
property of another.) — The same rule holds 
when a mother gives something to her intuit 
son whom she maintains, and of whom the 


Mher is dead^ and no guardian provided: 
and so also, with respect to the gift of any 
other person maintaining a child under these 
circumstances. — It is to be observed that the 
law with respect to seisin in cases of alins- 
gift is similar to that in gifts. — Thus if a 
person should bestow in alms, upon a pauper, 
any thing of which the pauper has possession 
at the time, he [the pauper] in that case 
becomes proprietor of the same, without the 
necessity of a new seisin ; and so also, if a 
father should bestow in alms, upon his infant 
son, something of which he himself or his 
trustee has the possession, the infant becomes 
proprietor thereof contrary to where the 
thing so bestowed has been pawned, lost by 
usurpation, or sold by an invalid sale. 

A?id so also, a gift to an infant hy a 
stranger. — If a stranger make a gift of a 
thing to an infant, the gift is rendered com- 
plete by the seisin of the father of the infant ; 
for as he is master of deeds with respect to 
the child liable to both good and evil (such 
as sale), be is consequently, in a superior 
degree, master of gilt, whieb is purely ad- 
vantageous. 

(Jift to an orphan is rendered valid hy the 
seisin of his gaardian. —I f a person make a 
gift of a thing to an orphan, and it be seised 
in his bc'lialf by his guardian, — being either 
the executor a])poirited by his father, — or his 
grandfather, or the executor appointed by 
liis gandfather, it is valid ; because all these 
rihvtives have an authority over the orphan, 
as they stand in the place of his father. 

A/id, to a fatherless infant, hy the seisin 
of his mother. — If a fatherless child be 
under charge of his mother, and she take 
possession ol’ a gilt made to him, it is valid ; 
Ix'ciiU'Ni' slu* lias an authority for the pre- 
servation of him aud his tu'Operty ; aud the 
st'isiii of a gift 111 ade to liim is in the nature 
of a preservation of liimself, since a child 
could not be hiih>isted without property. — 
The same rule also holds with respect to a 
stranger who has the chargd* of an orphan ; — 
because as his seisin is of legal force (whence 
it is that another stranger has not a right to 
take tlie orphan from him), he is consequently 
eompetent to all such things as are purely 
for the advantage of the orjihan. 

Gift to a rational infaiit is rendered valid 
hy the seisin of the infant himself. — If an 
infant should liimself take possession of a 
thing given to him, it is valid, provided ho 
be endowed with reason ; because such an 
act is for his advantage ; and he has a 
capability of performing it, as capability de- 
pends on reason and understanding, which 
he possesses. 

It is lawful for a husband to take posses- 
sion of any thing given to his wife, being an 
infant, provided she have been sent from her 
father’s house to his ; and this although the 
father be present ; because he is held, by 
implic^ttion, to have resigned th§ manage- 
ment of her concerns to the husband. It is 
otherwise where she has not been sent from 
her father’s house, because then the father is 



Book XXX.-€hap. IL] GIFTS. m 


not held to haye resifpied the management 
of her oonoerns. It is also otherwise with 
respect to a mother, or any others having 
change of her ; because they are not entitled 
to possess themselves of a gift in her behalf, 
unless the father be dead, or absent, and his 
place of residence unknown ; for their pow'^er 
IS in virtue of necessitv, and not from any 
supposed authority ; and this necessity cannot 
exist whilst the father is present. 

A home may he conveyed in qift hy two 
persons to one, — If two persons, jointly, make 
a gift of a house to one man, it is valid : be- 
cause, as they deliver it over to hitii wholly, 
and he receives it wholly, no mixture' of 
property can be said to exist at the time of 
seism. 

But not by one person to fu'o, — If one man 
make a gift of a house to two men, the deed 
is invalid, aeeording to llaneefa. The two 
disciples hold it to bo valid, because as tlu' 
donor gives the whoh' of the' house to ('a(di of 
the two donees (in as niueh as there is only 
one conveyance) there is C(inse<|u<‘ntly no 
mixture ot property ; in the sauH* manner as 
where one man pawns a house to two men. 
— The arguments of llaneefa upon this point 
are twofold.— F irst, the gift, in this ease, is 
a gift of half the house to each (>f the donees 
(as is evident from this, that if one man ii’iw 
to two men something ineapahle of division, 
and one of lliein ai'cept the same, tlu' gift 
becomes valid with respect to his sIuuh') 
and such being the case, it follow's that, at the 
time of seisin hy each of the dom es, a mix- 
ture of property mu^t take j)la<*o. SneoN nr.v, 
as a right of property is established in etieh 
of the donees, in the extent of one half, it 
follows that the conveyance or investiture 
must also be in the same lirojiortions, since 
the right of pro])erty is an eliect'of the con- 
veyance : on this consideration, therefore, 
that aright of property is establisheil in each 
with respect to one half, an indetinite mix- 
ture of tni'ir rcimoctive shares in the gilt is 
fully cstahlishcd. — It is otlieiwise in a ease 
of pawn, because the effect of that is deten- 
tion, not right of propcTty, and the right of 
detention is wholly and completely estab- 
lished in each of the pawm-holders, respec- 
tively, insomuch that if the paw ner should 
discharge the debt of one of them, still the 
right of the other to a complete detention 
remains unimpaired. 

Bistinetion betireen joint (jift or ’ /-s /o the 
rich and to the poor,~-\T is recorto u, in the 
Jama Sagheer, that il a rich man bestow 
ten dirms, in alms, upim two poor men, or 
make a gift of that sum to them, it is valid ; 
hut that if the said charity or gift be made 
to two rich men, it is invalid, (the two dis- 
ciples maintain that in this last instance 
both gift and alms are valid).— From this it 
appears that Haneefa has construed a gift 
into alms, w'hen the object is a poor man ; 
and alms^into a gift, when the object is a 
rich man,— because of the similarity betwixt 
these deeds, as each is a conv^ance of pfo- 
perty without an exchange. Hence Haneefa 


has made a diffevenoe vrith respeot to them, 
as appears hy the oaso recited in the Jama 
Sagheer, since he has admitted of charity to 
two poor men, hut not of a gift to two rich 
men ; whilst in the Mahsoot he has made no 
tlifierence between them, but on the contrary 
has declared them to bo equal, as he there 
declares ** neither a gift nor alms to two men 
is valid, because the mixture of property is a 
bar iu both cases, as both arc dependant on a 
perfect seisin.” — The reason of the distinc- 
tion in the Jama Sagheer is that the end of 
alms is to give to Gon, who is one: and the 
alms eomeb not to the poor men, but as their 
daily food irom God Almighty; whereas Hie 
gift goes diri'ctly to the object of it, namely, 
llu> tw'o men. — Some have said that the 
recital iu the Jama Sagheer is the most 
approved doctrine ; and that the meaning of 
tlu' doctriiui in the Malisoot is that charity to 
tw'o rich men is invalid, in the same manner 
as a gift to t wo men of any descriiition. 

Case of the (jift of a house in separate lots. 
— If a ^lerson make a gift to two men. of 
)iu' third of liis house to one of them, and of 
me third to the other, it is invalid accord- 
ing to the two disciples, and according to 
Mohammed it is valid. If, however, ho make 
a gift of one liall* to one, and one half to the 
otlu r, there are iu that case two reports with 
rcspi'ct to the opinion of Aboo loosaf. — 
AeiHirding to the two principles maintained 
hy llaneefa, the gift iu that case is invalid ; 
whereas, according to the principles of 
M(>liainmcd, it is viilid, — I'ho reason of the 
distinction, in the latter instance, as raain- 
taiiK'd by A boo Voosaf, is that because of the 
express a])portioiiiiig of the gift, it becomes 
evidtml that the object of the giver was to 
establish a iiart of the jiroucrly in each, hy 
which means a mixture of tlio ])ropqrty must 
inevitably take place ; — whenee it is that it 
is not lawful for a person to pawn a thing 
into the hands of tw'o, hy apportioning an 
half hf it separately to each. 


(TIAPTFR II. 

OF ItFTllACTATlON OF GIFTS. 

The donor may retract his gift to a stranger. 
— It is lawful for a donor to retract the gift 
ho may have made to a stranger. Bhafei 
maintains that this is not lawful ; because the# 
orophet has said, ” Let not a donor retract 
iis gift; but let a father, if ho please, 
retract a giT he may have made to his 
SON and also, because retractation is the 
very opposite to conveyance, — and as a deed 
of gift is a deed of eonveyance, it conse- 
quently cannot admit its opposite. It is 
othvrwise vv'ith respect to a ^ft made by a 
father to his son, because (according to his 
tenets) the conveyance of property from a 
father to the son can never he complete ; for 
it is a rule with him that a father has a power 
over the property of his son. —The arguments 
of f)ur doctors upon this point are twofold. — 
First, the prophet has said, “ A donor pre- 
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•ems a tight to his gift, so long as he does 
not obtain a return for it.'’ — S econdlt, the 
object of a gift to a stranger is a return 
for it is a custom to send presents to a person 
high rank that he may protect the donor ; 
to a person of inferior rank that the donor 
may obtain his services ; and to a person of 
equal rank that he may obtain an equivalent; 
—and such being the case, it follows that the 
donor has a power of annulment, so lon^ as 
the object of the deed is not answered, since 
a gift IS capable of annulment. W ith respect 
to the tradition of the prophet quoted by 
Shafei, the meaning of it is that the donor is 
not himself empowered to retract his gift, as 
that must be done by a decree of the Kazee, 
with the consent of the donee, — excepting in 
the case of a father, who is liimself competent 
to retract & gift to his son, wlien he wants it 
for the maintenance of the son ; and this is 
metaphorically termed a retraetation. — It is 
to bo observed, how(wer, that althougli a 
retractation of a gift be agreeable to t lie 
letter of the law, still it induces abomina- 
tion ; for the proplnd has said, “ The retrac- 
tation of a gift is like eating one’s sjiittle." 

But there arc various rircainstances tchich 
bar the retractation, — It is further to he 
observed, that the bars to a retractation of 
a gift are many,— amongst which arc the 
fob owing: — 1. The donee giving the don (»r a 
return or consideration; bccaus(- tins fnllils 
the donor’s object. — 11. The incorporation of 
an increase with the gift : Ixauiiis^' in that 
instance a retractation cannot lake ])la(‘e 
without including the increase, as that 
implicated ; and it cannot take niacc so as to 
include the increase, since that was not 
included in the deed of gift,— 11 1. The death 
of one of the parties ; for if the doiu'c should 
die, his property shifts to his heir, and 
beeomes tiie same as if it liad shifted <liiring 
his lifetime ; and if the donor should die, 
heirs arc strangers with respect to th\; con- 
tract, since they made no tender of tlii' thing 
given. — IV. The alienation of the gift from 
Sie donee’s propi'rty during liis lifetime ; 
because this is a oonseijnence of the ]>ower 
vested in him by the gift, which power, 
therefore, cannot then bo retracted ; and also 
because the right of property basri'gciieraled 
in another person, in >irtue of a fresh cause, 
namely, convoy auee to a second donee ; and 
♦ as a regeneration of the right of property 
is equivalent to an essential change in the 
thing, the case is therefore the same as if the 
gift were to become, in effect, a dilierent 
thing from what it was, and consequently 
not fiahle to retractation. 

A gift of land cantiot he retracted after 
the mnee has built or planted on it. — If a 
person "make a gift to another of a piece of 
land destitute of buildings or plantations, 
and the donee plant trees in it, or build a 
house, a stable, or a shop of such a size as to | 
be deemed an increase, in that case the donor 
is not entitled to retract the gift, because of 
the increase which it has received. — The 
restriction is stated with respect to the ^hop, 


beoause shops are sometimes so smaU as not 
to be deemed an increase, and sometimes the 
land is very extensive, the shop occupying 
only one particular part of it ; in which case 
the bar operates only with respect to that 
part. 

After the sale of a part of the land by the 
donect the donor may resume the remainder, 
— If the donee sell one half of granted land 
undivided, the donor may in that case resume 
the other half, as to the resumption of that 
no bar exists. If, on the other hand, the 
donee should not have sold any part of the 
land, the donor may resume one half of it, 
for as he is entitled to resume the whole, it 
follows that he is entitled to resume the half, 
a fortiori. 

A gift to a l:insman cannot he resumed . — 
If a person make a gift of anything to hk 
relation within the proliibited degrees, it is 
not lawful for him to resume it, because the 
prophet has said, “ When a gift is made to a 
])rohibit('d relation, it must not be resumed ; " 
—and also because the object of the gift is 
an incri'asc of tlie ties of affinity, which is 
thereby obtained. 

Nor a gift to a husband or wife during 
marriage. — If a husband make a gilt of any 
thing to his wife, or a wife to her husband, it 
cannot be retracted, because the object of the 
gift is an improvement of aftection (in the 
same manner as in the case of presents to 
ndations) ; and as the object is obtained, 
the gilt cannot bo retracti'd.* This object, 
hoW(X('r, is to he regarded only during the 
existent ]>eriod of the contract ; insomuch 
that if a person gi\e something to a strange 
woman, and afterwards marry her, he may 
n-traet the gift \yhcrcas, if a man give 
somi'thing to his w iic, and afterwards divorce 
her three times, he is not entitled to retract 
the gift. 

The receipt of a retarn prohibits rctracta- 
I tion. — If the duiK'e say to the donor, “ Take 
this thing in exchange foij your gift,” and 
he accept it, the right of retractation is an- 
nulled, because of the donor having obtained 
the object of his gift. 

^Hthoxigh tlie return he given by a stranger. 
— If a stranger, on behalf of a donee, give 
.sonuThing gratuitously t to the donor in ex- 
change for his gift, and the donor accept the 
same, the right of retractation then ceases ; 
because a stranger may lawfully give a com- 
pensation for the relinquishment of a right, 
m the same manner as m cases of Khoola or 
composition. 

If a part of the gift nrovc the property of 
another, a proportionable part of the return 
may he resumed. — If the half of a gift prove 

* Because of the existence of the first bar 
before mentioned : for the increase of affection 
I excited in the wife by the gift is supposed, 
by thq law, to be a return which she pays 
for it, and which consequently deprives the 
donor of the power of retractation. 

, Arab. Tibbarran ; that is, of his own 
accord, and without sc^citation. 
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the property of some other than the donor, for it, because his light of property in it is 
the donee is in that case entitled to take held still to continue in force.— The same 
back from the donor half of the return he rule tfiso holds where gift is lost or de- 
may have made him for the gift, since the stroyed in the possession of the donee, sub- 
thing opposed to that half was not secured sequent to the decree of the Kazee, but prior 
and rendered safe to him. If, on the con- to the demand of it by the donor, because 
trary, half the return prove the propirty of the original tenure by which he held it was 
some other than the donee, the donor is not not a touui*e of responsibility, and that 
in that case entitled to take back from the tenure still exists. — But if the donor do- 
donee a particular part of the gift; but ho maud tlio article, and prohibit the donee 
may restore the remaining part of the return, from keeping possession of it, subsequent to 
and then resume the whole of tlu' gift from a decree of tlie Ivazee, and the donee nover- 
the donee. — Zitfer maintains that the donor tireless eoutiiiue to retain it^ ho is respon- 
may take back half of tlie gift, as he eon- sihle for it, us lie is then guilty of a trans- 
siders this case to bv- analogous to that of gresMon. 

part of the gift i)roviiig thc‘ property of The re~posscnsion of the (jift ts not 

another. — The reasoning of our doetoi\s, in rrquusitc ta thv raUiliti/ tf retraemtion , — ■* 
support of their opinion, is that the remain- Whi n a person retracts lus gift, either in 
ing part of the return has a litinss to he virliu' of a (herein of the Kazoe, or of the 
considered as a r('turn for tlie whoh' of the mutual eonseiit of the i>a]‘ties, it is an annul- 
gift from the heginning : as, luureover, in meiit of the original gift, and not a gift do 
consequence of half the return proMiig the novo on the ])art of the doiu'e, and thendbre 
right of another, it heeoiues a])parent that si isia hy (lie {lonor is not in such case a 
there is no other return for tlie gitt than the reouisittveondition. Jietraetation, moreover, 
remaining part, it follows that the donor is is lawful with la spi'et to an undivided por- 
not entitleu to resume an e(lui^ak•nt from tion ; hut if a ivtraetation were a gift do novo, 
the gift. — He is, however, allow t d an option seisin would he a reipiisite condition, and 
in this instance, with resjieet to tlu* whole eonse<juently n traetation with respect to an 
gift, because he did not relimiuish his riglit undivided p(»ilioii would not be lawful. The 
of retractation on any otlier condition tiian reason of this is that a dei'd of gift is valid 
that of the security of the whole of the under the reservation of a right of annul- 
returii ; and as that does not nrove com- ment. The donor, therefore, in unnulling 
pletely secure to him, he is therefore at tin* deed, does no more than possess himself 
liberty to restore the remaining half of the of his own estahlislu'd right ; and lienee a 
return, and to take hack the whole of the retractation is an annulment in all casos, that 
gift. is, w'hcther it take ])luco in virtue of a 

mien the return is opposed onl// o part, di'cree of the Kazee, or hy the consent of 
the remainder of the (jft niai/ he resumed . — both yiartirs. — It is otln rw'ise with respect to 
If a person make a gift of a house to another, ;i buyer’s return of goo(ls on account of a de- 
and the donee give a leturn to the donor for feet without a decree of the ivazee ; for tliat 
a half only of the house so given, the donor with ri'spcct to a third iierson, is considiTed as 
may in that case resume tlie half of the a contract de novo, since tlic purchaser has not 
bouse for which lie received no exchange, a power of annulment, hut has merely a right 
since a bar to his retractation existed only to the (juality of safety in the goods ; and in 
with respect to tl^e other half. defeef of that rmality, he is, from a principle 

Retractation requires mutual consent, or a of necessity, allowed to annul tho contract. 
decree. — A oiFi cannot la wT'ully be retracted — Its being an annulment, therefore, with 
but with the consent of both parties, or hy a respect to any tliird person, must depend 
decree of the Kazee, bf'cause the retractation upon lh(3 Kazee/s decree. — Hence there is an 
of a gift is a disputed jioiut amongst the essential difierenec between the rotraotation 
learned. There is, more(»ver, a degree of of a gift, and the return of goods on account 
weakness in a retractation, because the ad- of a df lect. 

mission of it is contrary to analogy, since it 'J'he donee, incur riatf ant/ responsihility in 
is a power over the property of anotlier, as | consequence of a gift, race ires no compeyisa^ 
the right of property in a gift is established tion from the donor. — Jf the substance of a 
in the donee. Besides, as there may arise a gift provi; the property of another after it has 
contention with respect to the object in lieu been destroyed, and tliffdeiiee make good the 
of it (since the donor may ('laim something loss to tho proprietor, in that case he is not 
which the donee may refust ), tlie contention, entitled to receive anything in compensation 
therefore, cannot possibly he w tlled hut hy from the donor ; because a gift is a gratuitous 
the consent of the parties, or hy a decree of contract, and a donee has no right to the seou- 
the Kazee, —insomuch that if tho gift be a rity.or safety of the gift, nor is he entitled 
slave, and the donee should have cmanci- to act in behalf of the donor. — Hence he is 
pated him previous to the decree of the not entitled to any thing from the donor, not- 
Kazee, the emancipation holds good. If the withstandinj^ the fraud that has been prao- 
donor shauld prohibit the donee fronf keep- tised^upon him ; for although fraud be a cause 
ing possession of the gift, and ho neverthc- of a resumption in a contract of mutual ex- 
lew retain possession of it, and it be lost chaogo, it is not so in a contract not of 
destroyed in his hands, he is not responsible mutual exchange. 
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A mfUtud gift requires mutual seisin. — If 
a jpewon^ve aomething to another on con- 
dition of tnat other giving something 4o him 
in exchange for it, tno mutual seisin of the 
respective returns is regarded ; that is to 
say,^ the contract is nothing until the two 
seisins take place, and is made null by the 
subject of it, on either side, being mixed 
witn other property. — The reason oi tMs is. 
that a deed of this nature is in its original 
a gift; but whenever the two seisins take 
place, it becomes, in effect, a sale ; and, as 
such, a return may be made on account of 
a defect, or from an option of inspection ; 
and the right of 8haffais also connected with 
ir. — Ziffer and Shafei maintain that this is 
a sale both originally and ultimately, in as 
much as the characteristic of sale, namely, 
a conveyance of property for a return, exists 
in it; and in all contracts regard must be 
paid to the spirit of them, insomuch that if 
a master should sell his own slave to. the slave 
liimself, ho [the slave] is in that case free. 
“•The arguments of our doctors are,, that the 
contract comprehends two difierent shapes or 
descriptions. --J. It is a gift with respect to 
the letter. — TI. It is a sale with respect to 
the spirit. It is therefore requisite to pay at- 
tention to botli in the utmost possible degr(‘e. 
Now, in the deed at present under (lonsich'ra- 
!)• n, an observance ot‘ both is ])racti(Mible ; 
because, in a gilt, the right of ])ro])erty is 
8us])ended till seisin; and, in a sale, the 
right of ])roperty is undone in ease of any 
invalidity. The effect of sale, moreover, is 
obligation: and a gift also Ixvoines obliga- 
tory upon giving a return for it. — Out of 
attention, therefore, to both sliapes, the con- 
tract is considered as being originally a gift, 
and ultimately a sale. It is otlu'rwise vith 
respect to the sale of the jierson of a slave to 
the slave himself; for it is impossible in any 
respect to consider this as a sale, since a bla^e 
cannot possibly bo master of himself. 

&cct{o7i. 

The gift of a pregnant filare includes a gift 
of her fatus. — Ir a la rson make a gift to 
aiioUu'r of a female slave, and except the 
child in hcT womb, the gift is valid but 
the exception is null ; beeause an exception 
is never valid unless it relate to such a thing 
as might have been the subject of the deed ; 
and a child in the womb cannot be the sub- 
ject of gift, because it is equivalent to a 
constituent part, like the members of the 
body, as has been already shown in treating 
of sale ; — such, therefore, being the case, the 
exception is in effect the same as an invalid 
condition : hence the gift remains in force ; 
and the exception is null.— The same rule 
also holds in cases of marriage, Khoola^ and 
composition for wdlt’ul bloodshed that is to 
say, if a person assign a female slave (for 
instance) us the dower, in marriage, or as 
t^ consideration for Khoola, or the compo- 
sition for wilful bloodshed, and except the 
child in her womb, the deed is valid, but 
the exception is null j because none of these 


contracts are invalidated by the insertion 
of an invalid condition. — It is otherwise in 
cases of sale, lease, or pawnag^e; for these 
are all rendered invalia by involving an 
invalid condition. 

Unless that have been previously emancU 
pated. — Ip a master emancipate the foetus in 
the womb of his female slave, and after- 
wards make a gift of the slave to some per- 
son, it is valid ; because as the foetus is not, 
in this instance, the property of the donor, 
it therefore is not dependant on the gift, in 
the manner that an exception is. 

If the foetus have been previously created 
a Modaltl)it\ the gift is null. — If a master 
create the fmtus in the womb of his female 
slave a Modahbir, and afterwards make a 
gift of the slave to some person, the gift 
IS not valid ; because the child of tho said 
slave still remains his property, and there- 
fore liis act of making it Modabbir does not 
resembhi an exception, but rather operates 
as a total bar to the legality of the gift : for 
as it is imi)ossible to render the gift valid 
with respect to tho child, because of his 
b(“ing a Modahbir, it becomes the same as 
tho gift of an undivided portion, or as tho 
gift of a thing involved wdth the property 
of the donor. 

'The gift of a thing renders all provisional 
conditions respecting it nugatory. — If a per- 
son make a gift of his female slave to another, 
on condition that h(; restore her to him, or 
that he (‘maneipato her, or create her an Am- 
AValid, — or, if a person make a gift of a house 
to anotluT, ou eondition that the donee give 
hack a part of it,— or, if a person make a 
gift of his house in charity to another, on 
eondition that tlie reeeiv(‘r of the charity 
give him something in exchange for part of 
the house, —sueh gift or eliarity is valid ; but 
the condition annexed is invalid, because it 
is contrary to tlie spirit or intendment of the 
contract ; and neither gifts nor charities are 
ah’eeted by being accompanied wdth an in- 
valid condition, because the' prophet approved 
of Amrees [gifts for life], but held the con- 
dition annexed to them by tho granter* to 
he void. — It is othorwdse in sale; because 
the prophet has prohibited sale with an 
invalid condition ; and also because invalid 
conditions, as being in the nature of usury, 
manifest their efl'ects in contracts of ex- 
change, but not in such as are not of the 
description of exchange. 

The gift o f a debt^ by a conditional exemp- 
tion from ky is 71 nil.— I f a person, having 
a debt due to him of one thousand dirms, 
should say to the debtor “ ^vhen to-morrow 
arrives the said thousand dirms are your 
property,” — or, “ you are exempted from the 
debt,”-^r, if he should say “w^henever you 
pay me one half of the said thousand the 
other half is your property,” or “you are 
exempted from the debt of the other half,” 
— the gift so made is null. Thq, reason of 

«.* Namely, the eondition of restoration 
upon the demise of the grantee. 



Book XXXI,] GIFTS. m 


this is that the gift of a debt to a debtor is 
oa exemption: but an exemption has two 
meanings: — L It is a conveyance of pro- 
perty, on the nrinciple of debts being pro- 
perty, on which account lawyers have held 
that **an exemption may bo undone by a 
rejection:” — II. It is an annulment, since 
d^t is in the nature of a quality, on which 
account an exemption does not rest upon 
acceptance.— Now nothing can be suspended 
on a condition excepting an utter annul- 
ment, such as a divorce or an emancipation ; 
— and^ an exemption (as has been already 
said) is not an utter annulment, and there- 
fore cannot be suspended on a condition, but 
on the contrary is perfectly nugatory. 

Case of itfe-granfs . — An Amree, or life- 
grant, is lawful to the grantee during his 
life, and descends to his heirs, because of 
the tradition before (jiioted. — Ihsides, the 
meaning of Amree is a gift of a lioii.sc (for 
example) during the iil'e of the dom^e, on 
condition of its being returnid upon his 
death.— The conveyance of the house, there- 
fore, is valid without any return; and the 
condition annexed is null, because the pro- 
phet has sanctioned the gift, in this instanee, 
and annulled the condition, as bid’oro men- 
tioned. An Amree, moreover, is nothing Imt 
a gift and a condition ; and the (‘ondition is 
invalid ; but a gift is not n ndc'red null by 
involving an invalid condition, us has been 
already demonstrated. 

If one person say to another, ‘‘ my liouse 
is yours by way of Itikba,” it is null, ac- 
cording to llaneefa and Mohiirnnied. Aboe 
Yoosaf has said that it is valid, because hi.*- 
declaration ” my liousc is yours,” is a con- 
veyance of tlie house : and the condition of 
Kiltba is invalid ; because the meaning of 
this phrase is “if I die before you then my 
house is yours,’' —that is to say, he waits in 
expectation of the other’s death, that the 
house may revert to himself : — Jtikha, there- 
fore, resembles Amree. — The arguments of 
Hanecfa and Mohammed upon this point are 
twofold. — First, the prophet has legalized 
Amree and annulled Kikba. — Secondly, the 
meaning of “ my Imuse is yours by way of 
Kikba, is “if 1 die before you, ray house 
is yours,” which is a suspension of the con- 
veyance of property upon the decease of tlie 
donor previous to that of the donee : and 
this is a matter of doubt and uncertainty, 
and consequently null.— It is to be observed 
that Kikba is derived from Irtikab, which 
means expectation ; for the donor is. as it 
were, an expectant of the death of the 
donee. 

Section. 

Of Sadka, or Alms-deed, 

AlmS'deed requires seisin of the subject , — 
Alms-deed, like gift, is not valid unless 
attended with seisin, as it is ^atuitous, in 
the sam^ manner as a gift. Neither is an 
dms lawful, where it consists of an undivided 
part of a thing capable of division, for the 


reasons already cmlained in the ease of a 
gift under these oiroomstanoes. 

And cannot he rctraciecf.— RETaicxjLTioK 
of alms is not lawful ; beoause the object, in 
alms, is merit in the sight of God, and that 
has been obtained. If, also, a person bestow 
alms upon a rich man it is not lawful to 
retract therefrom, on a favourable oons^o- 
tion of the law. because to acquire merit in 
the sight of UOD may sometimes be the 
object m bestowing alms upon the ridh.— In 
the same manner uiso, if a person make a gift 
of any thing to a poor man, it is not lawM 
to retract it, because the object in such gift 
is merit, and that has been obtaiued. 

Distinction hetwvvn votive vows of Ma^ 

id Milk, in alms, — If a person vow to 
devote his property [Mai] in onmty, let him 
give of that kind ou which it is incumbent 
upon Idiii tu pay /akat.— If, on the other 
hand, lie vow to devote his possessions 
[Milk]* he iiiust give the whole of his pro- 
])crty. —It is related that there is no difier- 
(‘iu‘e between these two oases.— We have, 
howi ver, in triatiiig of the duties of the 
Kazee, shown Ihi' (liilcreneo between Mol 
and Milk ; and a^) tlio principles on which 
both those traditions proceed. — It is to bo 
observeil that, in this case, tho person that 
made tlic vow must bo told to reserve for 
himself and his family as much of his pro- 
perty as may suilico for their maintonanoo 
until he be able to acquire more. Tho re- 
mainder, after such reservation, must be 
bestowed in charity ; and alter no has ac- 
quired mort‘, lie must then give in charity 
a portion equal to what ho had reserved for 
the subsistence of himself and his family.— 
An explanation of this has already been 
given in treating of inheritance, under the 
head of duties of the Xazee. 


BOOK XXXL 

OF IJARA, OH HIRE. 

Definition of the terms used in hire , — 
Ijaka, in its primitive sense, signifies a sale 
of usufruct ; namely, a sale of certain usu- 
fruct for a certain hire, such as rent or 
wages. In tho language of the law it signi- 
fies a contract of usufruct for a return.— 
(Analogy is repugnant to the validity of 
hire, as thii tiling contracted for, namely, 
the usufruct, is a non-entity ; and the refer- 
ring an inyestiture to a thing which is forth- 
coming is invalid. — The contract in question 
is however valid ; because mankind stand in 
need of such contracts; and also, beoause 
the prophet has said, “ Pay the hireling his 
wages before the sweat has dried from his 
brow ; ” and also, “ If a person hire another, 
let him inform him of the wages he is to 
receive.'’— The hirer or the lessee is termed 
Ajir, or Mawjir ; and the lessor, or the per- 
son who receives the wages or rent, is deno- 
jninated the Moostajir. 
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Oiap« !•— IntrodiuitQiT. 

Cliap. II.— Of the Time when the Hire 
may be claimed. 

Chap. ni.-Of Things the Hire of wHch 
18 unlawful or otherwise ; — and oi 
diluted Hire. 

Chap. I V.— Of invalid Hire. 

Chap. V. — Of the responsibility of a 
Hireling. 

Chap. VI.— Of Hire on one of two Con- 
ditions. 

Cliap. VIl.— Of the Hire of Slaves. 

Chap. VIII.— Of Disputes ])Otwoen the 
llirer and the Hireling.* 

Chap. IX.— Of the Dissolution of Hire. 

CHAPTER I. 

The usufruct and the hire must he particu- 
larly specified. — A contiiact of hire is not 
valid unless both the usufruct and the hin t 
be particularly known and specified, becau^»e 
of the saying of the prophet, “If a person 
hire another, let him inform him of the wages 
he is to receive.” 

OiiJECTiON. — It would appear, from that 
saying, that a knowledge of the hire alone is 
requisite, not a knowledge of the usufruct. 

IvErLY. — The UBufruetis tin; subject of the 
coni ••act, and the hire llu; tiling contracted 
for.- -Xow the subject is the priiudiail m a 
contract, and the thing contracted for the 
dependant ; as therefore a knowledge of the 
dependant (namely the hire*) is recpiisit^', it 
follows that a knowledge of the principal is 
requisite 4 fortiori: — consciiuently a know- 
ledge of the usufruct is c'stablished, Irointht' 
tradition in question, by inference ; — and 
also, because ignorance witli respect to the | 
subject of the contract, and tin* return, tends 
to excite contention, in the same luanncr as 
ignoranco with resjiect to the price and the 
article in a contract of sale. 

The hire (or recompense) may consist of 
anything capable of being price — \N ii Aueviat 
is lawful as a price, is also hns ful as a recom- 
pense in hire; heeanse the reeom]K'ns(' is a 
price paid for tlu‘ usufruct, and is tlu'rel'ore 
analogous to the price' of an article pur- j 
chased. — All articles, moreo\er, which are 
incapable of constituting price (like things' 
not of the description of similars, sueli as a 
slave, or cloth), are nevertheless a tit rt'i'om- 
pense in hire, since those constitute a return 
consisting of rnorEurY. 


* The former of these terms is remarkably 
ambiguous in our language. It sometimes 
serves to express the person who lets to hire, 
as we speak of a man who hires horses. For 
the sake of accuracy, however, the translator 
has uniformly, in this treatise, employed the 
word “hirer,” to express the person who 
engages the service of another, or the use of 
any article, as we commonly mean when 
speak of a person who hires a servant, &c. 

+ Arab. Ujara; meaning the wages, rent, 
recompense, &o., according to the subjeotfto 
which it applies. * 


The extent of the usufruct may he defined 
hy fixing a ^em.— T he extent of usufruct 
may be dehned by fiying a term ; as in the 
hire of a house for the purpose of residence, 
or the hire of land for tne purpose of cultiva- 
tion. — A contract of hire, therefore, stipu- 
lated for a certain term, to whatever extent, 
is valid ; because, upon the term being 
known, the extent of the usufruct for that 
term is also known. This proceeds on a sup- 
position of the use not oeing various. — 
Where, however, the uses to which the 
article is to be applied are various, the 
usufruct cannot be ascertained by the mere 
declaration of a term ; as in the case, for 
instance, of hiring ground, for a certain 
term, for the purpose of cultivation, which 
contract is invalid unless it express the par- 
ticular species of cultivation, since some 
modes of tillage are injurious to the land, 
and others are not so. — It is to be observed, 
that the expression of our author “ for 
whatever t^rm,” denotes that hire is valid, 
whether it be for a long or a short term, as 
the term is ascertained, and men, moreover, 
fre<|uently require a long term. If, how- 
ever, the Mootwalee [procurator] of a charit- 
able appropriation let out the appropriatt'd 
article, the hire of it for any loug teim is 
made unlawful, lest the lessee might be 
enabled to advance a claim of right to it. — 
Hire for a loug term, signities for any term 
beyond three years. This is approved.^ 

Or {in hiring servants^ cS|r.) by specifying 
the work to he performed . — UsuFUUcr may 
also he ascertained by a speeilication of work, 
as where a person hires unolher to dye or sew 
cloth lor him, or an animal for the purpose 
of eariyiiig a certain burden, or ot riding 
upon It a certain distance, —because, upon 
showing the eloth, and mentioning a particu- 
lar (*oluur, and the degree of the dyeing (such 
as dijipiug once or twice, for instance) in the 
lirst ease, — or explaining the nature of the 
lU'edlewqrk (such as whethef it is to be after 
the Rersian or Turkish fashion) in the second 
ease, — or explaining the weight and nature 
of the load iu the third case, — or the length 
of the journey in the foui'th case, — the 
usufruct is fully ascertained ; aud the con- 
tract is consequently valid. — It moreover 
frequently happens that a contract of hire is 
a contract for work, as in the case of hiring 
a fuller or a tailor, where it is requisite that 
the work be particularly specified. It is 
also sometimes a contract for usufruct, as in 
the case of hiring a domestic servant ; and 
in this case a specification of the term is 
requisite. ‘ 

Or hy specification and pointed reference, 
— UsuFiiucT may also he ascertained by 
specification and pointed reference; as where 
a person hires another to carry such a par- 
ticular load to such a particular place ; be- 
cause, upon seeing the load and tne place to 
which h is to be carried, the serwee to he 
performed is precisely asctrtained; and the 
cob tract is consequently valid. 



Book XXXI.— Chap. II.] 


mEB. 


CHAPTER IL 

OP THE TIME WHEN THE HIEE MAT BE 
CLAIMED. 

JELire can onlt/ he claimed in virtue of an 
aareementy or m consequence of the end of 
the contract being obtained. — Hike is not due 
immediately on ooncludiup the contract, but 
becomes clmmable on one of three ^^rrounds ; 
for it is claimable in advance, in viitue of a 
previous agreement, — or in advance, inde- 
pendent of such agreement,— or, in conse- 
quence of the hirer obtaining the thing con- 
tracted for.* Shafoi maintains that it be- 
comes a property immediately upon tlu* 
conclusion of the contract ; because a non- 
existent usufruct is accounted existent from 
the necessity of giving validity to the con- 
tract; and conse(iueutiy the i ilect (which is 
right of property) is cstablislu-d with re.sjM ct 
to the thing opposed to the usufruct, namely, 
the consideration or reeonipeiise. — 'J'he argu- 
ment of our doctors is that a contract of hue 
is renewed every instant according to the 
occurrence of the usufruct, us lias lx ( n 
already explained. — ^vow IIk; contract in 
question is a contract of exeliaiigc, which 
requires that the considi ration and the re- 
turn be equal, lleuet*, heeausi* of the un- 
avoidable delay utU'ndiiig the usul’niet, there 
must also be a delay with res})c(!t to the re- 
turn for it, namely, the hire ; hut ujion the 
usufruct being ohtaiiu d, a right of ])roperty 
takes place with respect to tlu' hire, in ordei’ 
that equality may he ('stahlished and so 
also, wnero it is stipulated that the hire 
shall be in advance, orwlierc it is jiaid in 
advance ; because' ( ([ualily was reipured on 
account of the right of tlie hirer, W’lio, in this 
instance, foregoes liis right. 

The tenant becomes bound for (he rent h>/ 
a delivery of the Ionise, ^e., to him. -Upon 
a tenant taking possession of a house! he 
becomes bound lor the rent, although he 
should not reside therein ; be cause as it is 
impossiWe^to make delivery of the usulruct, 
the delivery of the subject IVom which the 
lujufruct is derived is a substitute for it ; 
since in delivering the artiede an ability to 
enjoy the usufruct is e.stal)Iibhed. 

So long as it is not usurped from him . — 
If, therefore, any person were to usurj) tlm 
house from the tenant, he [the Icnant] is 
no longer responsible for the rent ; because 
a delivery of the article was admitted to 
be a substitute for a delivery of the usu- 
fruct only, as this enabled the tenant to 
enjoy the usufruct; but when the one no 
longer remains, the other ceases of coui se ; 
and as the contract is thereby broken, the 
rent consequently ceases.-^If, also, a person 
usurp the nouse at any time before the ex- 
piration of the term oi the lease, the rent 
drops in proportion, since the contract is 
broten in |hat proportion. ♦ 

Jf it be not otherwise specified in the con- 

* Namely, the usufruct, work, or so forth. 


tracts rent may he demanded from day to 
day.^lB a person hire a house, the lessor is 
at liberty to demand the rent from the tenant 
from day to day, because the object was 
daily use, and that has been obtain^ : the 
lessor may therefore insist upon his rent 
from day to day, unless the time for claiming 
the rent be specified in the contract, as u 
tliat were to express that “ the rent shall be 
paid at such a time.”— or, “ at the expira- 
tion of such a montii, ’—since this amounts 
to a stipulation of ready payment. — The same 
rule also obtains with respect to a lea^e of 
land, for tli(‘ .^umc reason. 

Or the hire of an animal {upon a journey) 
from stage to .s7////e.— J N the same manner also, 
if a person liiri' a canu'l to Mecca (for instance), 
the ow ner is at liberty to insist upon the hire 
stagi' by stage, because the object was to 
travel by stages. — \\’hat is here advanced is 
an opinion whieli w as subsequently adopted 
hy itaneefa. lie was at iirst of opinion that 
the rent is not due, in tlu' former instance, 
until th# expiration of the term; nor the 
biro, in the latii'r, until tho end of the 
journey (ami such is tho doctrine of Ziffer) ; 
ix eause, as the objt'ct of tho contract is the 
wliole of the usufruct within tho time or 
journey specilied, it follows that tho hire 
eannot bc! separati'ly ajiyilied to separate por- 
tions of it; — in the same manner as where 
the obji'ct of the contract is labour, by a 
jx'rson hiring a tailor (for instance) to sew^ 
bis garment.— The i i ason fortho lust opinion 
of llaneefa is that analogy retpiires that the 
hire be di'mandi d Irom instant to instant, in 
order that ('(luality may bc established. If, 
however, the demand w^erc admitted every 
instant, it w'ould follow that the hirer or 
Icsst ew'ouldhe pi rpetuully emidoyed in pay- 
ing the hire, without leisure to attend to any 
thing else, which would be highly incon- 
venient and injurious to hiTii. — For this 
reason, tberefon*, the proportion is deter- 
ijiiiiecf at the rate of one day, in the hire of 
a hou.se or land, — and at one stage, in the 
hire of a quadruped. 

y/ worknuDi is not entitled to any thing 
until his tvorh he finished . — A WOEKMAN is 
not at libe rty to demand his hire until his 
work be liuislied, unless an advance of pay- 
ment were stipulated ; because some of the 
work still remains unobtainod, whence he is 
not entitled to his hire. — The same rule also 
holds if the workman perform his business 
in the house of his employer ; for in this in- 
stance he is not entitled to his hire before his 
work is finish('d, since some of his work still 
remains unobtained, as has been mentioned 
above. — This is what occurs in the Hedava 
upon this subject ; and the same is also to be 
found in the Tijreed. — Tho compiler of the 
Maheot and Kadooreo likewise mention the 
same. — It is, however, contrary to the 
Mabsoot, for there it is mentioned that 
“hire is due in proportion to labour*," 
and Timoor Tashee, and others, have thus 
•xpounded the law in this particular. — 
Csnceming this case, therefore, there are 
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two opinions, as is mentioned in tbc 
Jama Ramooz.— If an advance of hire be 
stiptdated in the agreement, the workman 
is in such case at liberty to require his pay 
before his wofk be finished, as a stipulation of 
this nature, in a contract of hire, is binding. 

Case of a baker hired to hake bread.-— 1¥ a 
person hire a baker to bake bread in his [the 
nirer’s] house, at the rate of one Kafeez of 
flo’ir for a dirra, the baker so hired is not 
entitled to his waives until he draw the bread 
out of the oven, since until this be done his 
work is not completed. If, therefore, the 
bread be l)urnt, or fall out of his hands, and 
thus be spoiled, he is not entitled to his hire, 
because of the destruction of the bread before 
delivery of it to the hirer. — If, on the other 
hand, ho draw the bread out of the oven, 
and it be afterwards burnt or otherwise 
destroyed, without his act, he is entitled to 
his hire, because he has made a due delivery 
of it to the hirer, in virtue of having depo- 
sited it in his houst- : neither is he, in this 
instance, liabh* to make any coni]) usation, 
ns he has not been guilty oi* any transgres- 
sion.— The compiler of the Hedaya remarks 
that this is according to Haneela, proceeding 
on the idea that the bread is a trust in the 
bal <'r’H hands;-— but that the two disciples 
maintain that the hirer has it in his option 
to exact a compemsation for the value of the 
flour only ; and that in this ease he is not to 
pay the baker any ])art of his hire, sinee (a> 
they hold) the bread is insured with tlie 
baker, whence he is not exempted from re- 
sponsibility until ho duly deliver it to the 
hirer or, if he jilease, lu' may exaet a eom- 
pensation for the bread, paying the hire for 
the baking. 

And of a cook. — Ir a person hire a cook to 
prepare an cntertainmimt, he [the cook] must 
also dish the meat, as tliis is customary. 

And of a brick maker . — Ik a person hire 
another to make him a certain quantity of 
bricks, he [the brickmakerj is entitledTo his 
hire when he sets up the brieks,* aeeordiiig to 
Haneefa. — The two disciples liold that he is 
not entitled to his hire until he eollect tlie 
bricks together and l)uild them uji, because 
it is this which completes his work, sinee 
bricks are not secured from injury until they 
be so collected and built up : — the collecting 
them together, theri lbre, is analogous to 
drawing bread out of the oven.— llesidcs, 
this is what is always customary with persons 
hired for such work ; and custom is regarded 
in every matter concerning? whiuh we have 
no express ordinance.— The argument of 
Haneeia is that the work is completely 
finished by setting up the bricks, the coUect- 


* The case here considered lias a reference 
to the various stages of brick -making, and 
relates merely to sun-dried bricks, the burn- 
ing being a different trade. — The bricks are 
first molded ; then, when half dried, set up 
on end; and when completely dried, built 
into stackfi for use. 


ing them together and stacking them being 
an extra business, in the same manner as 
removal from one place to another ; and ac- 
cordingly people take bricks, to build with, 
from the place where they have been set up, 
without waiting for the stacking of them. — 
It is otherwise before they are set up, since 
the clay is not then hardened : and it is also 
otherwise with bread, as the use of that can- 
not be obtained until it be drawn out of the 
oven. 

The article wrought upon may be detained 
by the workman until he be paid his hire, 
— Kveuy artificer whose work: produces a 
visible i ffect upon an article (such as a 
dyer or fuller) is at liberty to detain such 
article until he receive his hire ; because in 
this instance the subject of the contract is* 
descriptively (‘xistent in the article, whence 
he is allowed to detain it with a view to re- 
ceiving the return for such subject, in the 
same manner Jis if it were an article of sale ; 
—in otlier words, as the seller is allowed to 
d('tain the artieh' sold until he receive the 
price, so also in the ease in question. 

And he is not responsible^ in case of acci- 
dents, durina such detention. — If, therefore, 
a dy('r or fuller detain cloth for the purpose of 
being paid his hire, and the cloth perish in 
Ids hands, ho is not responsible, according to 
Ilaneida, inasmuch as lie has not transgressed 
in so detaining it, the cloth remaining as a de- 
jiosit with him after detention, in the^ same 
manner as before.— He is not, however, in this 
case( ntitled to any lure, beeausoof the subject 

the contract perishing hidbre delivery. — The 
two diseijiU H hold that the cloth is a subject 
of respoiisihilily beddre detention, and so also 
after detention; but tliat the owner* of the 
eldth has it at bis option either to take a 
com])ensuti(>n for tlie value of the cloth as it 
stood before the fulling or dyeing, — in which 
ease the workman is not entitled to any pay, 
—or to take a compensation for the value of 
it as it stood after the work,— in which case 
th(‘ workman is entitled to his hire.— This' 
shall he more fully explained hereafter. 

If the work be of a nature not to produce 
any visible effeef in the article, it cannot he 
detained. — A workman, the cfifect of whose 
labour is not visibly extant in an article 
(such as a boatman, or a porter), is not at 
liberty to detain the article with a \dew to 
receiving the hire ; because, in this instance, 
the subject of the contract is merely labour, 
whieli is in no manner existent in the article 
conveyed or carried ; — and the washing or 
bleaching of cloth is analogous to the por- 
terage of it in this particifiar. From this 
analogy in regard to washing or bleaching 
it may be inferred that the term fuller 
[Kissar] in the preceding example, applies 
solely to one who uses starch, or such other 
material ; but, that where such a person, in 
cleansing cloth, makes use of things of no 
estimable value, such as water and sunshine, 
he has not right of detention, since in such 
cise nothing remains that can be termed an 
effect from his labour, the whiteness being 



m 


Book XXXI.-^Chap. n.l HIEB. 


an orignal quality inherent in the cloth. 
Eazee Xhan says, that if a fuller wash cloth, 
and an effect be produced from his work 
by means of starch (for instance), he has a 
Tight of detention ; but that if ho merely 
whiten the cloth, there is in that case a dit- 
' ferenoe of opinion. The approved doctrine, 
however, is that he has a right of detention 
in either case, because the whiteness was a 

? [uality concealed in the cloth, and brought 
orth by his labour. This is different from 
the case of a fugitive slave ; for tlie restorer 
is entitled to detain a fugitive slave with a 
view to his reward, notwithstanding there he 
DO visible effect produced in the slave ; the 
reason of which is, that the slave was in 
danger of being altogether lost, and was ore- 
served only by the restorer bringing liiin 
back ; whence lie may b(' said to sell the slave 
to his owner, and conseouently, that ho has a 
right of detention. What is Iku-o a(lvanc(‘d 
is according to our three doctors, /itfer 
maintains that a workman possi'sses no right 
of detention in either case ; tliat is, whether 
the effect be cxistemt in the article, orotlua*- 
wise; — because, where his work is attended 
with an effect exist t“iit in the avtiele he has 
already made a d(di very of the same to the 
hirer, as having blendcsl it with his pro- 
perty ; and a right of d('tenti()n necessarily 
ceases upon delivery. Our doctors, on the 
other hand, argue tliat the worknuiri, in 
blending the effect of bis work with the 
hirer’s property, has aeted merely from iie(H)s- 
sity, since unless he were so to do it would be 
impossible to perform the work. This irn])li- 
cation,therctbre, does notinfer that the work- 
man intends or designs a delivery; and hence 
his right to di'tcntion do('s not cease; in the 
same manner as where, in a siile, the pur- 
chaser takes possession of tlio merchandise 
without the seller's consent ; in which (!aso 
the seller’s right of debmiion with a view to 
receiving the jirice, does not cease ; and so 
also in the case in ouestion. 

A tvorkman^ contract he restricted to 

JiisworJcy cannot einptoi/ any other person , — 
If the hirer stinulate with the workman that 
he shall himself ptTform the work, he [the 
workman] is not at liberty to employ any 
other person ; because the subject of the con- 
tract is the work of this person and not of any 
other, and tberefjre the right of the hirer is 
connected with his work in jiarticular, in the 
same manner as the right of the person who 
hires a place or an article is connected with 
the use of that particular plae»‘ or article. 
If, on the other hand, the work be absolute, 
without any stipulation that the workman 
shall himself perform it (as if a person W(Te 
to say to a tailor “ Make up this garment") 
the workman is at liberty to liire any other 
person to perform the work, as the right of 
the hirer, in this instance, is merely to tailor’s 
work, which maybe performed either by this 
or by any other tailor ; in the same ntanner 
as the parent of a debt, which may be 
made either by the debtor himself, or by anfr 
other person. 


Betikion. 

Catei m which (from an unavoidable acci- 
den() the contract cannot he completely ful- 
filled, — Ip a person hire another to go to 
Basra, and bring his family thence, ana this 
person accordingly go to Basra, and there 
find some of the family dead, and bring away 
the remainder, ho is entitled to his whole hire 
for the journey to Basra, and to a hire for re- 
turning back m proportion to the nuiober he 
brings with him ; because, as he has per- 
fermed a part of his contract, and not the 
whole, it lollows that ho is entitled to an 
equivalent for what ho performs, and that 
his right is annulled in pro])ortiou to what he 
does not perform. The compilerof theHcdaya 
remarks that this proceeds upon a supposition 
of the number of the family being previously 
aseertaint'd, so ns to oppose the hire agreed 
ujHin to the whole ; for otherwise the whole 
hire is due. This rule, moreover, obtains 
only where the expenses of the remainder are 
materially lessoned by the death of some : 
for if tho^Gxpeiise of the whole be not thereby 
diminished (as where those who died were 
not grown up, but yet able to travel on foot}, 
the person in (luestioii is still entitled to his 
whole hire. 

Ik a piTson liire another to carry a letter 
to Basra and bring back an answer, and ho 
accordingly go to Basra, and there find tlio 
person dead, to whom the letter is addressed, 
and come bade and return the letter, ho is 
not entitl(‘(l to any wages whatever, ThivS 
is according to tlu* two disciples. Mohammed 
maintains, that he is to receive the usual 
hire for going to Basra, since in so doing ho 
has ])(’rlorm(Hl a part of the contract, 
namely, the journey ; tlu! reason of which 
is that the hiie or recompense is in lieu of 
tile journey, as it is tliat wliioh is attended 
with lafiour, not tlie carriage of the letter. 
The argument of the two disciples is, that 
the carriage of the letter is the thing con- 
traett^l for; either because that is the 
design (the letter being intended as a 
cornidinn nt to the person to whom it is 
addressed), or because the carriage of the 
letter is a means of accomplishing the 
design of it, namely, a communication of its 
contents. The title to wages, therefore, 
depends upon the carriage of the letter: 
but, upon the messenger returning the 
letter, tlie contract is broken, and his claim 
to wages eons(;({uently oeasi's ;~in the same 
inuiiner as in the next following example 
conoerning wla.at. If, however, in the case 
in question, the messenger leave the letter 
at Basra, and return, ho is entitled to a hire 
for the journey thither, according to all our 
docbjrs, since what was contracted for has 
been in part performed in this instance. 

If a person hire another to carry wheat to 
a certain person at Basra, and ne accord- 
ingly carr>" the wheat to Basra, and then 
find the person dead to whom it was con- 
signed, and he bring back and return the 
whqat to the hirer, he is not entitled to any 
tlyng whatever, according to all our doctors, 
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i« he has billed in Ihe performance of what 
^ had contraotcd for. It is otherwise 
laccording to Mohammed) in the case of the 
Ietter» because in that case (ojgreeably to bis 
tenets) the iourney was the thing contraotcd 
for, as.has been already explained. 


CHAPTER III. 

Of things the hiee of which is unlaw- 
ful OE otheewise; and of disputed 

HIEE. 

A house or shop may he hired tvithout 
specifying the particular husiness to he 
carried on in it, — It is lawful to hire a 
house or shop for the purpose of residence, 
although no .mention be made of the business 
to be followed in it ; because, as tlie ostensi- 
ble purpose to which it is to bo applied is 
resiaencc. this must be taken for granted ; 
and residence does not admit of various 
descriptions. The contract in question is 
therefore valid ; and tlie lessee is at liberty 
to carry on in the place any business he 
pleases, as the case is absolute'. 

Uhless it be of a nature injurious to the 
building.— 'k elackhmith, however, or a 
fuller or miller must not rt'side in tlie house, 
as this would bi^ evidently injurious, simu' 
the exorcise of those trades would siiake the 
building. Although, therefore, the contract 
in question be absolute, still it is virtually 
restrioti'd to what may not be injurious to 
the building. . . , , 

In a lease of lamU the renter is entitled to 
the use of road and water.— Iv is lawful to 
hire laud for the purpose of cultivation, as 
this is the use to whii'li laud is commonly 
applied. In this ease also, the hir<‘r is 
entitled to the use of the road leading to tin; 
land, and likewise to the water (thatds, to 
his turn of watering) although no im'ution 
of these bi^ made iii the contract; because 
land is hired with a view to the use of it, 
which cannot be obtained without a right to 
road and waiter:— both arc therefore in- 
cluded, although no im'ntion of them be 
made at the time of concluding the con- 
tract in opposition to a case of sale ; for 
in that instance a right to road and water is 
not included unless particularly specified, 
the end of sale being appropriation, not 
present use ; whence it is that it is hnvful 
to sell an ass’s colt, or saltpetre grounds, hut 
not to hire them. 

But the lease is not raltd, loiless the use to 
which it is to he applied be specified.— A 
LEASE of land is not valid unless mention be 
made of the article to be raised in it, 
because land is hired, not only with a view 
to cultivation, hut also for other purposes, 
such as building, and so forth ; moreover, 
the articles sown in the land may be of 
different qualities, since some vegetates 
oome quickly to maturity, whilst others ape 


slower of growih. It is therefore requisite 
that the article be specified, to avoid dis^ 
putes between the lessor and lessee ; or, that 
the lessor declare “I let the land on this 
condition, that the lessee shall raise what- 
ever he pleases in it,** in which case, as the 
lessor expressly leaves the lessee at full 
liberty, the uncertainty which might occa- 
sion a dispute is removed. 

At the expiration of the lease ^ the land 
must be restored in its original state. — If a 
person hire unoccupied land, for the pur- 
pose of building or planting, it is lawful, 
since these are purposes to which land is 
applied. Afterwards, however, upon the 
term of the lease expiring, it is incumbent 
on the lessee to remove his ouildings or trees, 
and to restore the land to the lessor in such 
a state as may leave him no claim upon it, 
because houses or trees have no specific 
limit of existenec, and if they were left upon 
the land it might be injurious to the pro- 
prietor. It is otherwise where land is hired 
for the purpose of tillage, and the term of 
the lease expires at a time wdicii the (^rain is 
yet unripe ; for in such case the gram must 
be suftered to remain upon the land, at a 
proportionable rent, until it be fit for reap- 
ing, bccaiiso, as the time that may req^nire is 
limited and ascertainable, it is possible to 
attend to the right of both parties. In the 
ease, on the contrary, of trees or buildings, 
it is impossible to pay attention to the right 
of both parties ; and it is therefore incum- 
bent on the lessee to remove his trees or 
houses from the land ; — unless the proprietor 
of the soil agree to pay him an equivalent, 
in w^hich case the right of property in them 
devolvi'S to him (still, however, this cannot 
be, without the consent of the owmer of the 
houses or tri'cs ; exccqit w here the land is 
liabh' to sustain an injury from the removal, 
in which easi* tlie projirietor of the land is at 
liberty to give an equivalent, and appro- 
priate file tn'(‘s or houses without the 
h's.soe’s consent) or uule.<s the proprietor 
of the land assent to the trees or houses 
remaining there, in Avhich case they con- 
tinue to appertain to the lessee, and the land 
to the landlord ; for as the right of remoAung 
them belongs to the landlord, he is at liberty 
to fori'go that right. It is written in the 
Jama Sagheer that if the term of the lease 
be expired, and the land be occupied by 
pulse or other garden stufts, those must be 
removed ; because as those have no fixed 
term of existence, they are therefore analo- 
gous to trees. 

An absolute contract leaves the hirer at 
liberty to give the use to any person. — The 
hire of an animal is lawi'ul, either for 
carriage or for riding, as to those uses 
animals are applied. If, therefore, the 
riding be absolutely expressed, the hirer is 
at liberty to permit any person he pleases to 
ride n^^on the animal, because of the riding 
being contracted for in an absolute manner. 
Ucion the hirer, however, either mounting 
the animal himseH, or admitting another 
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rid© <m it, h© is not at liberty to set any per- 
son on it Desides, ^oause the aotaal object 
of the contract is then ascertained and 
determined. Men, moreover, differ in their 
mode of ridinj?, whence it in fact becomes 
the same as if the particulars of the riding 
I had been expressly stipulated in the con- 
tract. In the same manner also, if a person 
hire a dress for the purpose ot wcann^r it 
Tini^strictedly, and in an absolute manner, 
he is at liberty either to wear it himself, or 
to give it to any other person to wear : hut 
upon putting it on himself, or pto-mitting 
another so to do, ho is not at liberty to clothe 
any one in it besides. 

iut in a restricted contract, am/ deviation 
with respect to the use renders the hirer re- 
sponsible for the article hired . — Ira ]>erson 
let a quadruped to hire, on condition that a 
articular person shall ride upon it, or let a 
ress to hire, on condition that a particular 
person shall wear it, — and tlie Idrcr set u])on 
the quadruped some other than the person 
specilied, or give the dress to s(uno otlnu* 
person to wear, and the quadruiu'd or dress 
DC destroyed, he [the liin'rj is responsil)le 
because, as men differ in their manner of 
riding, and of wealing clothes, th(‘ speeitiea- 
tion of a particular person is valid, and eon- 
sequeutly it is not lawiul for the hirer to 
swerve therefrom. 'I'he same rub* also o])- 
tains with respect to every thing liable to he 
(lifferontly affected hy a diil'erent oeeupant : 
in other words, if the ])erson who lets to hire 
restrict the use, it is reslrieted neeordingly ; 
and if the hirer swerve tlierefrorn, lu' is re- 
sponsible in case of the destruction of tlie 
article, for tlie reason above stated. 

Unless that he of a nature not liable to in- 
juru from such (leriatuni. — Lak o, however, 
ana every other artiele not lialde to la' 
differently affected hy a ditferent oeeu])ant 
(such as a tent or pavilion), is not restricted 
in point of use by the mention of a jiartieular 
person ; and consequently, the hirer is at 
liberty to put aUy one to reside in it that he 
pleases, since the exclusive ri'slrietioii is of 
use only be cause of its prevc'iiting a diiler- 
ence of effect. Ihit the reside nce of pe rseuis 
whose business is of injurious teiide-iie y to a 
building (such as blacksmiths, and so feuth), 
is always excepted from the contract, as was 
before explained. 

Or, unless the dwiation he not of a nature 
to injure the article.— \v a person hire an 
animal to carry a burden, aiiel the jicrson 
who lets it to hire.' specify the nature^ and 
quantity of the article with wdiie-h the hirer 
is to load the animal, — as it he wc'ro to say, 
for instance, “ You shall load it with live 
Kafeezs of wheat,”— the hirer is in this case 
at liberty to load the animal wdth an equal 
quantity of any article not more troublesome 
or prejudicial in the carriage than w heat, such 
as oarlev, or rape-seed, as all arlieh's oi that 
description are included in the permission 
contained in the contract, because of their 
not occasioning any difference, or becaiiee 
they may be even preferable to what was 


specified in it, as being less pndndioial. The 
hirer, however, is not at lioeily to load th© 
animal with any article of a more prejudicial 
nature, in the carriage, than wheat (sucdi m 
salt, for instance), since to this the lessor bad 
not assented. 

Ip a person hire an animal to carry a cer- 
tain quantity of cotton, ho is not at liberty 
to load tlie animal with a similar quantity of 
iron, since it is highly probable that the car- 
riage of the iron may be more prejudicial to 
the animal than the carriage of the cotton, 
for this reason, that the iron presses chiefly 
on oni' spot i { the creature’s oaok, whereas 
the cotton jin'sses on it equally in all parts. 

An e.reess in the use induces a proportion* 
able responsihilif i/ in case of accident , — Ip a 
person hire' an animal to carry a certain 
quantity of wheat, and load it with a greater 
quantity, and the animal perish, ho is re- 
sponsihli* in the ])roportion of the excess load. 
IhuH a pe rson, for in.stance, hires an animal 
to <‘arry ten Kah'ezs of wheat, and loads him 
with tihee'ii Kafeezs, and the animal perishes: 
— in which eiis(‘ h(' is responsible for one 
third of tho value of the animal. I'lie reason 
I of this is that tlu; animal in question has 
lerished in eons('(iuenee both of what has 
H'cn pcriniUed to the hirer, and also, of 
A-hat ims not hei'n iiermitU'd ; as, therefore, 
tlu' destruction has been oecasioiiod by the 
whole burden, it is divided between both 
parts respectively ; and accordingly, nothing 
18 accounted u])()n the proportion allowed, 
l)ut an iiidemnilii'ation is due upon the pro- 
portion unallowed. If, howi'ver, the hirer 
had overloadi'd the animal to a degree beyond 
what it was ahli' to hear, In* is, in this case, 
r<'spousih]e for tlie whole of the value, since 
he was uUi'rly unauthorized to act thus, as 
it is altogetlier unusual to do so. 

A rider, talincj up an additional riders 
incurs responsibility for half the value of the 
animal . — J i-' a jierson hire an animal for his 
own aiding, and lie tak(; up another person 
behind liim upon the animal, and tlie animal 
perish, he is responsible for one half of tho 
value. — IS'o ix'gard is jiaid to tlio load in this 
iiiKtancc, h(‘( 3 !iuso a person who does not un- 
derstand riding wuJl hurt an animal’s back, 
although ]n.‘ be of light wm'ght, as, on the 
contrary, a complete rider sits light on horse- 
back, although his person he heavy. ~Jie- 
bidcs, a man is not an article of weight, 
wlnmce his weight cannot bo ascertained; 
and accordingly regard must )>c paid to the 
number of the rjders, iu tho same manner as, 
in offences against the person, regard is paid 
to the number of the offenders ; — in other 
words, if one person accidentally give another 
ten wounds, and a second person give him 
one w'ound, and the wounded person die, the 
line of blood is due from both in equal shares. 
— What is here advanced proceeds on a sup- 
position of the animal in question being 
capable of carrying double ; for if it be in- 
capable of carrying double, the hirer is re- 
sponsible for the whole value, in the same 
i^anner as in the case of wheat. — It is also 
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to jbe obsenred tliat, in tbe same manner as 
iiiii nile applies to adults, so does it like- 
wise to infants capable of ridin« 
an animal: but if the hirer place behind 
him an infant incapable of riding alone, it 
is the same as goods or effects, and he is, 
in such oase^ responsible only in proportion 
to the additional load. 

An hired animal perishing from ill usage 
subjects the hirer to rcspow«im7%. — Ip a 
person hire an animal for riding, and puU 
the halter, or beat the animal, so as to 
occasion its death, ho is responsible for the 
whole value, according to Haneefa. The 
two disciples maintain that he is not re- 
sponsible where he only pulls the halter or 
beats the animal in such a degree as is cus- 
tomaiT, since every thing customary is in- 
cluded. in the contract, and therefore the 
case is the same as if he were to perform 
those acts by express permission of the 
owner, whence he is not responsible. — The 
argument of Haneefa is that the owner’s 
permission is restricted to the condition of 
safety, since an animal may be driven with- 
out either pulling the halter or beating it, 
both of these being an excessive and un- 
necessary exertion : the use, therefore, is 
restricted to the condition of safety, in the 
saUie manner as the travelling upon the 
public highway. 

In the hire or loan of animals, resnonsi- 
hilitv is induced by any avviation f rom theprv,' 
scrioed journey,— \¥ a person hire an animal 
to carry him to a particular place (Medina, 
for instance), and he go out of his way, and 
proceed to another place, and then return 
with the animal to Medina, and it die, he is 
responsible for it. The same rule also holds 
witn respect to an animal lent.— Some have 
said that this exaniple proceeds ui)on a sup- 
position of the animal being hired merely to 
go to Medina (not to go and return), in nhieli 
cose the hirer is not, in fact, required to 
restore it to the owner ; but that wnercrit is 
hired for the purpose both of going and 
coming, the hirer is in the same ])redieament 
with a trustee who lirst swerves from the 
terms of his trust, and afterwards accords to 
them, in which case he is not responsible for 
the deposit in his hands. — Others, again, say 
that the rule is absolute ; and cqnse(piently 
that responsibility attaches in either case ; 
for there is an essential ditler('nce between a 
hirer or borrowtu-, and a trustee ; because 
the trustee is directed to keep the deposit, 
independently, and consequently the order 
of conservation still remams in force after 
the trustee ceases from his deviation and 
reoonforms to the terms of trust, whence lie 
reverts to his situation of representative of 
the owner ; whereas, in a case of hire or loan, 
the hirer or borrower are directed to keep the 
article dependently of the use, and not inde- 
pendently ; and consequently, upon the use 
ceasing, they no longer continue representa- 
tives of the owner ; whence they are not dis- 
' from responsibility by their retuyn 
aedina.—- This is approved. 


The change of a saddle for another of the 
same sort does not induce responsibility , — If 
a person hire an ass with its saddle, and 
fasten upon it another saddle, of the same sort 
as is commonly used upon such an ass, he is 
not responsible if the ass perish ; because 
where the saddle is proportionate to the 
animal, the owner’s assent extends to it, 
as the restriction is advantageous only in 
case of the other saddle being heavier than 
the one specified in the contract, when, if 
the ass were to perish, the hirer would be 
responsible in proportion to the difference. 

unless the weight be different, when re- 
sponsibility attaches in proportion to the 
excess. — If, on the contrary, the hirer were 
to fasten upon the ass a saddle of a sort not 
commonly used upon such an ass, he is re^ 
sponsible for the whole value ; for as this is 
not included in the lessor’s assent, it follows 
that the hirer, in so doing, acts contrary to 
engagement. 

If (he nature of the saddle be different, 
responsibility attaches in toto. — If a person 
hire an ass, with its saddle, and fasten upon 
the ass a pack-saddle, of a sort not com- 
monly put upon such an ass, he is in this 
case responsible for the whole value of 
the animal for tho reason alleged in the 
example of the saddle ; nay, the obligation 
rests upon him in this case, ^ fortiori, since 
a pack-saddle or panniers are not of the 
same nature as a riding-saddle, and are, 
moreover, heavier. If, also, he fasten upon 
the ass a pack-saddle of a sort commonly 
used u])()n such an ass, he is responsible for 
the wliole value, nc(‘ording to Haneefa. — 
The two diseii)les aHege tliat, in this in- 
stance, lie is responsible only in proportion 
as the load of the naek-s.iddle (‘xeecds that 
of the i-i(liiig-sa(ldl(' ; because, where the 
paek-saddlc is of a sort eommoiilv put upon 
sueh ail ass, it follows that the riding-saddle 
and the uaek-saddle are equal, aud conse- 
quently that the owner of the ass assents,— 
ex(*e])t the latter exceed the former in weight, 
in u hieh ease the hirer is responsible in pro- 
portion to the excess of weight, as to that 
the owner is not assenting.— The excess, 
tlierelore, in this instance, is analogous to 
a case where the person who lets out an 
animal to hire specifies the quantity of 
wlu'ut lie is to carry, and the hirer loads it 
witJi a larger (jiraiitity.— The argument of 
Haneefa is that a ])aek-saddle is not in 
the nature of a common saddle ; — it is not 
so in appearance, since it is more spread 
upon the animal on one side than on tho 
other ; • nor is it so in reality, since a pack- 
saddle is for carrying burdens, whereas a 
common saddle is for riding. — The hirer, 
therefore, in fastening a pack-saddle upon 
the ass, acts contrary to his engagement 
with the owner, in the same manner as a 


* This alludes to the particular fashion of 
the Palan, or Persian pack-saddle, with 
which the translator is unacquainted. 
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who hires an animal to carry wheat, 
and loads it with iron. 

J A porter is not made respofisible h/ any 
immaterial deviation from the prescribed 
}road, — If a person hire a porter to carry a 
Qoad of wheat to a certain place, by a por- 
jtioalar road, and he take another frequented 
road, and the wheat be lost, he is not respon- 
sible ; and if he caiTy the wheat safe to the 
place, he is entitled to his hire. — This pro- 
ceeds upon the supposition that the roads 
are not widely different, for in this case the 
restriction to either in particular is useless. 
—Where, however, the roads are widely 
different, that taken by tlie porter bt‘injr 
dangerous or round about, or of difticult 
passage, the porter is responsible in case of 
the wheat being lost, since the restriction is 
of use in this instance, and tlicrefore valid. — 
It is to be observed that Mohammed does 
not make this distinction, but alleges that 
the porter is not responsible if he carry his 
load hy any other than the road snecitied, 
provided it be one commonly used ; ueeause, 
where it is a beaten path, tln re is no appa- 
rent difference between the two. — If, on the 
contrary, he carry the load hy an unfre- 
quented road, and it he lost, he is responsible 
tor the value, as the restriction is valid, and 
the porter acted contrary to his instructions. 
— If, however, in this case, he carry the 
wheat safe to the place, he is entitled to his 
hire; because upon so doing his deviation 
from his orders is reetitied, and the end is 
obtained. 

Any injurious det'/ufion from the prv~ 
scribed culture of hired land induees a pr<f~ 
portionahle responsibility . — Ik a person hire 
land for the cultivation of wheat, and sow 
therein trefoils or clover, ho is responsible 
in proportion to the damage the land sus- 
tains, because the cultivation of any species 
of grass* is more injurious to the laud than 
the cultivation of wheat, as those reijiiire 
more water, and their roots spread more in 
the ground.— In this in.stance, therefore, the 
lessee has acted contrary to this agreement 
with the lessor, inasmuch as he had done a 
thing more injurious to the land than what 
the lessor had specitied. Hut if the lessor 
require this compensation, he is not entitled 
to any rent, as the lessee in that case stands 
as an usurper, because of his acting con- 
trary to engagement, as before explained. 

A tailor is responsible for deviating from 
his orders.— I f a person deliver a piece of 
cloth to a tailor, directing lum to make it 
into a Peerahin, or shirt, for a particular 
hire, and he make it into a Ivabba, or short 
vest, the person has it in his option either to 
take a compensation from the tailor for Ids 
cloth, or to receive the Kabba, paying him 
an adequate hire, which, however, is not to 
exceed what had been at first agreed upon. 


* The ferm, in the original, is Ratba, 
which applies to all the more succiiletit 
species of held herbage. 


—This is according td the Zahir Rawayet— 
Some have said that the Peerahin is merely 
a Kabba, or vest, of one fold. — Others, 
again, say that the Peerahin is not par- 
ticularly restricted to a vest of one fold, as 
both are used indiscriminately at all seasons. 
—It is reported from Honeefa, that the pro- 
prietor of the cloth is to take a compensation 
from the tailor, and that he has no option 
of any thing else ; because as the Kabba is a 
species of apparel totally different from the 
Peerahin, the tailor stands in the predica- 
ment of an usurper. — The reason of the 
doctrine, as ri' ported from the Zahir Ra- 
wayet, is that the Kabba is in one shape a 
Peerahin, as it is oceosionallv used instead 
of the Peerahin, and in another view it is 
not 80.— Hence there is both a similitude 
and a dissimilitude; and accordingly the 
proprietiu* of the clotli has it at his option to 
take a eompensation for the value (in which 
the cloth becomes tlu^ property of the 
tailor), or, to take the Kabba, paying an 
ade(iuatq hire an adequate hire only is 
due, heeause the tailor has not completely 
fultilled his agreement; and it must not 
exceed what was at first agreed upon, as 
obtains in all cases of invalid hire. 

Ik a person deliver a ])iece of cloth to a 
tailor, direct ing him to make it into a Kabba, 
and he make it into a Shilwar, or drawers. 
bora<‘ allege that the proprietor must accept 
a eompensation ; and that he has no other 
o])tion, bo(!UUHe of the diflbromt uses to which 
those two sorts of apparel are applied. — It 
is certain, however, that the proprietor has 
it at liis o])tion, in this instance, either to 
take a eompensation for the value of his 
cloth, or to take the Shilwar, paying an 
adequate hire ; because the use, namely, 
clothing and covering nakedness, is the sarne 
in both ; and the case is therefore analogous 
to where a person orders a brazier to “ make 
him a dish of this brass, and the brazier 
make* him a brazen plate, in which instance 
the proprietor of the brass has an option, 
and so also in the case in question. 


CHAPTER IV. 

OF INVALID iriEE. 

A?i invalid condition invalidates hire . — 
Hiue is rendered invalid by involving an 
invalid condition, in the same manner as 
sale, for hire stands in the place of sale, 
whence it is that a contract of hire may be 
dissolved in the same manner as a contract 
of sale. 

But a proportionate hire is in such case 
due^ to the extent of the hire specifed. — Ik 
a case of hire rendered invalid oy involving 
an invalid condition, a proportionate hire w 
due where that does not exceed the hire 
specified in the contract, — in other words, of 
tuoispecified hire and the proportionate hire, 
the smallest is due. — Ziffer maintains that 
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a p]^)porti<niate liire is due, to whatever an option of dissolution remains in the next 
amount it may extend ; for he cooceives an month, to either party, to the end of the 
analogv between the case in question and a first day of the month ; for in having regard 
case 01 invalid sale, in which the value of to the very first instant only of that month, 
the article is due, to wliatover amount. — The a restriction is induced so narrow as not to 
argument of our doctors is that usufruct can- admit the exercise of an option, 
not be appreciated but by a contract entered Rules with respect to annual leases, — If a 
into to answer the necessity of mankind, person hire a house for a year, at the rate of 
whence, in valid hire, the degree is measured twelve dirms, it is lawful, although no men- 
by the necessity. — As, however, invalid hire tion is made of the rent of each month 
is a dependant of a contract of valid hire, it respectively ; because, as the whole term of 
has a relation to a valid contract, and con- the lease is known without division, it is 
sequently regard is paid in it to what may therefore the same as hiring for a single 
be the customary recompense in valid hire, month, which is lawful, although no men- 
which is a proportionate hire. — Now the par- tion be made of the rent of each day respec- 
ties, in a case of invalid hire, having agreed tively. — It is to be observed that if the day 
upon a specific amount, it follows that both, of the year’s commencement be specified (as 
in making such specification, agreed to remit if the lessee were to say, “ I take this house,* 
whatever may be beyond the specified hire, for a year, from the first of the month 
where that is exceeded by the proportionate Itajab”), the lease commences from that 
hire; in this case, therefore, the specified date. — If, on the contrary, no date of corn- 
hire is due : — but if, on the other hand, the mencement be specified, the lease commences 
proportionate hire fall short of the specified from the date of the deed itself; because all 
hire, the excess of the specified hire is not dates are equal with respect to hire, and 
due, as the specification itself was invalid. — therefore a lease in this particular resembles 
It is otherwise in an invalid sale ; for as an a vow ; in other wmrds, if a person make a 
article of sale is appreciable to its extent, vow that “ he will not speak (for instance) 
there is no necessity regard to the con- to a particular person for one month,’’ the 
tra t in order to manifest its value. Now observanceof his vow commences upon the in- 
this value is the original thing: if, there- stant of expressing it, all dates being equal 
fore, the specification of a price be valid (as with respect to vows ; and so also in the case 
in a case of valid sale), the eftect passes in question. — It is also to be observed, that 
from the original thing to the said price ; if, in this instance, the contract of hire be 
but if, on the contrary, the specification of a concluded on the first day of the month, 
price DO invalid (as in a case of invalid sale), all the succeeding months of the year are 
tho effect does not pass from the original counted from the appearance of the new moon, 
thing to tho price. as this is the original standard of calcula- 

A contract indejinitelr/ expressed closes at tion. — If, on the contrary, the contract 
the expiration of the first term . — If a person be eonelnded after the lapse of some 
hire a house, on a condition thus expr(‘ssi‘d, days from the commencement of a month, 
that “ he shall pay one dirin every month,” the leasii is in that case for three hun- 
Buch contract is valid for one mouth, hut dred and sixty days, according to Ha- 
invalid for every subsequent month, unless neefa; and there is one report from Aboo 
the whole of the months for which it is to be Yoosaf to the same effect. — According to 
hired be specified, in wliich case it continues Mohammed, and another report of Aboo 
valid. — Tho arguments on which this is Yoosaf, the first mouth is to be counted by 
founded arc drawn from the construction of days, to be completed from the next suc- 
the words in tlie Arabic idiom. — It is to be ceeding month; and the other months must 
observed that as the contract in question is be counted from the appearance of each new 
valid for one month only, it belongs to both moon: because a caleuWtion by the number 
the lessor and lessee, respi ctyvly, to dis- of days is admitted purely from necessity, 
solve the contract at the end of the month, wdiich exists in the first month only. — The 
as the valid contract is then complete and argument of Haneefa is that upon the first 
finished. — If, therefore, in this instance, the month being completed by the deduction of 
lessee, after the expiration of tlie said month, a certain number of days from the second, 
continue in the house for a single instant of that also must, from necessity, be counted 
the second, the contract remains in force for by days; and so of the rest to the end of 
the second month, nor is tho lessor at liberty the year ; — in the same manner as obtains 
to put out the lessee until the end of this with respect to the Edit; — that is to say, if 
month (and the same rule holds wfith respect a divorce take place in the middle of a 
to every mouth in the bt ginniug of which month, it must he counted by days ; and so 
the lessee continues to occupy the house) ; also in the present instance, 
because the contract appears to be renewed. Wages arc due to keepers of baths and 
with tho consent of both parties, in virtue cup})ers. — Keepers of baths and cuppers 
of the lessee still continuing to occupv the are lawfully entitled to wages the former, 
house in the succeeding month. — This, now- becaul>e it is an invariable custqm, among 
ever, proceeds merely upon analogy ; and all Mussulmans, to pav them wages, and the 
has been adopted by some of our moelern prophet has said, Whatever seems good 
doctors. —According to tho Zahir llawayot, unto the body of the Mussulmahs is also 
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good before God — and the latter, because j 
the prophet paid a recompense to a person I 
who jj^rformed the operation of cupping i 
upon him ; and also, because this is a cer- 
tain recompense for a certain service, and is 
therefore lawful. 

But there is no hire for the covering of 
mares j — Thebe are no wages for the 

covering of animals,— that is, for bringing 
a male to copulate with a female ; because 
the prophet has said, “ Assib-tees is among 
the things prohibited and by Assib-tees is 
understood the recompense for the copulation 
of a stallion, or so forth. 

Abr for the performance of ang reiigiotts 
duty, — It is not lawful to accept a recom- 
pense for summoning the people to prayers, 
or for the performance of a pilgrimage, or of 
the duties of an Imam, or for tt aehingthe 
Koran, or the law ; for it is a goiieral rule, 
with our doctors, that no recompense can be 
received for the performaiiee of any duty 
urely of a religious nature. — According to 
hafei, it is allowed to receive pay for the 
performance of any religious duty \sbi<-h 
18 not required of the hireling in virtue ot a 
divine ordinance, as tbi.s is only accenting a 
recompense for a certain service ; and as the 
acts above described arc not ordained upon 
the hireling, it is conaequently lawful to 
receive a recompense for tliem.~Th(‘ argu- 
ments of our doctors upon Ibis point are 
twofold. — First, the prophet has said, 
“Read the Koran, hut do not recei\e any 
recompense for so doing:” and he also 
directed Othman-hin- Aheeyas, that if he 
were appointed a Mawzin [a cry( r to jirayi r] 
he should not take any wages. Secondly, 
where an act of piety is ja rlormed, it springs 
solely from the performer (wIkuku* regard is 
had to his competency), and conseajuently 
he is not entitled to any recompense from 
another, as in the eases of fasting or j)rayer. 
—A teacher of the Koran, moreover, is 
incapable of instriieting another in it, hut 
by means of qualities existing in his scholar, 
namely, capacity and docility, and therelore 
undertakes a thing the performance of which 
does not depend upon hi nisei I', which is 
consequently invalid,— Some of our modern 
doctors, however, hold it lawful to receive 
wages for teaching the Koran in the present 
age, because an iiidifFerence has taken place 
with respect to religion, whence if pcoph* 
were to withhold from paying a recompense 
for instruction in the sacred writings, they 
would in time be disregarded , — and decrees 
pass accordingly. 

Nor for smging or lamentation. — It is 
not lawful to receive wage^ for singing or 
lamentation,* or for any other species of 
public exhibition, as this is taking a recom- 
pense for an act whitli is of a criminal 
nature, and acts of that nature do not entitle 
to a recompense in virtue of a contract. 


m 

Hire of iudeAnite urtieles^-^Tm hire of 
any thing indemiite is invalid, according to 
Haneefa, unless from a partner. — The two 
disciples maintain that such hire is vidid ; — 
and decrees pass accordingly. — (This rule 
chiefly applies to such oases as where, for 
instance, a person lets a share or portion of 
his house to another, or lets his own shore in 
a partnership-house to auy other .than his 
partner). — The argument of the two disciples 
18 that an indeflnito part is capable of being 
used (wheiioo a proportionate hire is due), 
and the delivery of it is practicable, either 
by the lessor vacating his share to the lessee, 
or by agret'ing to hold it with him alters 
iiately. — Tlie ease is therefore the same as if 
he were to let it to a partner, or between 
two, which w'ould b(3 valid; consequently 
this rt'scunbles a ease of sale, —The argument 
of Haneefa is that as the lessor^ m this 
instance, lets to hire an article which he is 
incapable of dilinTing, the deed is conso- 
nuently invalid.— The ground of this is that 
tilt' delivery of an iiidelinito part of any 
thing is inconceivable ; because delivery 
cannot be eonqiletely executed on one part 
without seisin on the other; and seisin, as 
being a pt‘rct'])tiblo act, cannot take place 
but upon a specilLo subject. — With respect 
to evacuation, it is regarded as a delivery, 
heeausti it amounts to investituro, an act 
through which occupancy, or, in other 
words, a power of seism, is obtained. With 
r(‘si)ect to altcrnah' otH'iipancy, on the other 
band, that cannot ))o estuidished but in 
virtue of a right of ])roperty in the use, 
wliicli is an eii'ect of tlic contract of hire. 
Kow as the effeed of any thing must bo 
sul)s<'(}uent to that thing, it follows that the 
alti'rnato oceupaney is subsequent to the 
execution of the contract of hire: but 
ability to make delivery is one condition of 
the contract ; and as the condition to a thing 
must iirccedtj that tiling, it follows that the 
ability to make a delivery must precede the 
contract of hire. A thing, Iniwever, which 
is 8ubsc(iuent cannot be considered as ante- 
cedent; and hence the alternate occupancy, 
which is subsequent, is incapable of being 
accounted a delivery. — Where, on the con- 
trary, the lease is to a partner, the whole 
use arising from the article becomes the 
property of the lessee, and consequently no 
part of what ho holds can be termed inde- 
iinite ; neither is the difference in the nature 
of the usufruct (from part of it being in 
virtue of right of property, and part of it 
in virtue of a lease) injurious to the lessee 
in this instance. — Besides, the hire of an 
indchnite subject is unlawful from a partner 
also (according to an opinion of Haneefa, as 
reported by iJasau).— It is otherwise in a 
case of supervenient indefinitencBS, as that 
does not occasion contention. (A superve^ 
nient indetiniteiiess is where a person lets an 
article to two persons, and one of the lessees 
dies,— or where two persons let an article to 
one* person, and one of the leswrs dies,— in 
whicn case the lease continnes in force with 
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remet to the other’s share, indefinitely, | 
and does not become invalid, according to | 
the Zahir Rawayet, for this reason, that 
ability to make delivery is not a condition 
merely because of the contract, but because 
of the obligation of delivery, — which obliga- 
tion exists in the be^nning, not afterwards, 
whence the ability oi deliveiy is not a condi- 
tion in the continuance.) It is also other- 
wise where an article is let to two persons, 
because in this instance a delivery of the 
whole is established, after which an inde- 
finite division supervenes, because of the 
right of property of each party being sepa- 
rate. 

Hire of a nurse .— is lawful to hire a 
nurse to suckle a child, at a certain rate of 
wages ; because God has said in the Koran, 
“if they suckle your children, pay 
THEM THETE HIRE;” and also, because, in 
the time of the prophet, such was the prac- 
tice, — and likewise both before and since his 
time. — Some have said that the contract of 
hire, in the case in question, is a contract for 
serving the infant, the particulars of such 
service (namely, attendance and milk) fol- 
lowing as dependants, in the same manner 
as the colour in a contract for dying cloth. — 
(Others maintain that the contract is a con- 
tract for the milk, the attendance following 
ns a dependant: and accordingly, if a goat 
be hired to give milk to an infant, no recom- 
p.'nso is due. —The former opinion, however, 
IS more conformable to law ; because con- 
tracts of hire are not concluded for destruc- 
tion or expenditure of an actually existent 
article ; as where, for instance, a per^Jon 
hires a cow for tlie purpose of using her 
milk, which is invalid, us shall be shortly 
shown in its proper place.) — Such, therefore, 
being the case, the contract in qiu'stion is 
valid, provided the rate of hire bt' specilied, 
considering it as hiring a person for the sake 
of her attendance. 

It is lawful to hire a luirsc to suckle an 
infant in return for meat and elotliing, on 
a favourable construction, according to II a- 
noefa. — The; two disciples maintain that this 
is not lawful, bt^cause as the recompense is 
indeterminate and unknown, the case is 
therefore the same as if a woman were 
hired to bake bread, or so forth, in return 
for her meat and clothing. — Tlie argument 
of Haneefa is that the indeterininateness in 
question is not likely to eimender strife 
since it is customary to feed nurses in a 
liberal manner, with a view to render them 
kind and tender to the children under their 
care. — This case, therefore, resembles the 
selling of a measure of wheat out of a heap, 
which is lawful, although the seller be at 
liberty to give the wheat from whatever part 
of the heap he pleases, as an ignorance in 
that particular does not engender strife. — It 
is otherwise in the case of hiring a woman 
to bake bread, or the like, because an igno- 
rance in that instance is calculated to occa- 
sion contention. — What is here advaticed 
proceeds upon a supposition that no expla- 


nation has been given oonoemine the quan- 
tity or quality of the food and clothing a^eed 
for to the nurse.— It is written in the Jama 
Sagheer that if a nurse be hired to suckle a 
child for her victuals and clothing,— in this 
way, that an explanation be given of the 
kind and fashion of her apparel, and the 
time of giving it, and a specific number of 
dirms appointed for her board, — and victuals 
be afterwards given in lieu of the money, it 
is lawful according to all, because in this 
case there is no ignorance.— -Or, if the 
victuals be specified, and the quantity and 
quality explained, this also is lawful, for 
the same reason ; and in this instance it 
is not reauisite that any time be fixed for 
giving the victuals, because articles of 
weight, and measurement of capacity, when 
described, become a debt, and a debt is some- 
times prompt and sometimes deferred, like 
price, which consists of money. — It is, hoV- 
ever, a condition, with Haneefa, that an 
explanation be given of the place where 
the victuals arc to be delivered, in case of 
any expense (of porterage, and so forth) 
attending it. — ^Tho two disciples, on the 
contrary, maintain that this is not a con- 
dition, as has been fully stated under the 
head of Sale.— It is otherwise with respect 
to apparel ; for in that instance an expla- 
nation is requisite, not only of the place, 
but also of the time of delivery, as well as 
of the quantity ; because clothing is not 
construed to be a debt except in a case of 
Sillim sale; and as, in that instance, a 
prom])t payrneiit is requisite, so also where 
the nurse is hired for a recompense in clothes, 
it is requisite that a prompt delivery bo 
specified, as well as the quantity and the 
quality. 

The hirer, in the case above stated, is not 
at liberty to prevent the husband of the 
nurse from having carnal connexion with 
her ; because as such connexion is the hus- 
band’s right, it is not in the hirer’s power to 
annul it, — for this reason, that the husband, 
in case of his not being informed of the con- 
tract at the time of concluding it, is entitled 
to dissolve it, for the purpose of preserving 
his own right. — The nirer, however, may 
prevent the husband from having such car- 
nal intercourse in his house, since that place 
is his exclusive right.— If, also, in conse- 
quence of such connexion, the nurse prove 
pregnant, the infant’s guardians are at liberty 
to dissolve the contract, provided there be 
any apprehension of injury to the child’s 
health from the use of her milk, as is most 
probable in such instances ; — and for the 
same reason also, thej" are at liberty to dis- 
solve the contract where the nurse falls sick. 
— It is also incumbent upon the nurse to 
prepare the child’s victuals by mastication, 
and to avoid every species of food which 
mighf prove injurious to her milk, in pur- 
suance of her duty." In short, in all matters 
of this nature, regard is had to custom, where 
fuere is no divine ordinance. The perfor- 
mance, therefore, of every usual service to 
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a ohUd (such as 'washing its linen, preparing 
its victuals, and so forth) is incumbent upon 
the nurse. The victuals, however, must be 
provided by the father. With resect to 
w^t has been observed by Mohammed, that, 
‘‘ it is incumbent upon tho nurse to provide 
oils and perfumes, —this is according to the 
custom of Koofa. 

If the nurse above mentioned feed the 
child with goat’s milk, during the term of 
hire, she is not entitled to any wages, as 
not having performed what was her duty, 
namely, fostenijre, or, in other words, the 
feeding the child wdth milk from lier own 
breasU ; for feeding it with milk from a 
goat is pot fosterage, hut merely feeding it 
with milk. Wages, tlierefore, are not due 
to her in this instance, as she hus not per- 
lormed what she had contracted for. 

A contract of hire, stipfdatiiaj that the 
recompense shall he paid fnnn the article 
manufactured or it' rough t upon is iuralid . — 
If a person deliver tliread a weaver, to 
make it into cloth, in consideration of an 
half thereof to himself, Ik* is to K'ceivc a 
recompense proportionate to his wi>rk ; and 
the same rule also liolds if a person hire an 
ass to carry wheat, paying, in consideration, 
a measure of such wheat. Tin' (‘ontraet, 
therefore, is invalid in both tlu'sc instan<‘es, 
because tho recompense is made to consist of 
a thing obtained by the lulxmr of tlie ])ersou 
or animal hired, and hence the case is analo- 
gous to that of an allo\vane(' innde for grind- 
ing,* which has b<'eri nroliibited by the 
prophet. (The case of allowance for grind- 
ing is where a person hires an ox to grind 
grain in consideration of a proportion from 
the flour or meal:— and this ease is the grand 
criterion by which a judgment is formeil of 
the invalidity in varnms instances of hire, 
more especially in our country.) d’he reason 
of the prohibition, in this instance, is that 
the hirer is incapable of delivering tlie recom- 
pense (namely, a part of the w'oven cloth, 
or a part of the carried grain) ; for as the 
obtaining of it depends upon the act of the 
person or animal hired, tin* hirer cannot be 
accounted capable of making delivery merely 
in virtue of the capacity of that person ()r 
animal. The contract is therefore invalid, 
and an adequate hire is due. It is other- 
wise where a person hires an ass to carry 
one half of a parcel of wheat, in considera- 
tion of the other half; for in this ’’ tince 
no hire is due on account of tin .niuoal 
liired, as the hirer has constituted the owner | 
of the ass proprietor of half of the grain 
upon the instant, in the manner of a prompt j 
or advanced payment, and consequently the 
■wheat is in partnership between them, for 
reasons which will be explained in a future 
example. It is to be observed that where a 

* Expressed by an Arabic phrase (Kafeez 
Tehan), which will not bear a literal trans- 
lation. Iris more fully explained in Yol. 

IV. in treating of Compacts of Cultiva- 
tion, 


FNerson hires an ass, to carry wheat, in con* 
sideration of a xneasum of such wheat, or 
an ox, to mnd grain, the hire allowed must 
not exceed the value of what has been speci- 
fied, because, as the hire is invalid, the least 
only of the two (the hire named, or an ade- 
Quate hire) is due, since the person who lets 
tlie animal has agreed to remit any thing 
beyond. It is otherwise where two men 
outer into a partnership in collecting wood, 
and one of them says to tho other, I will 
take the whole wood, and pay you a woom- 
])ense for your share in tho collecting of 
it;’* for ill this cose an adequate recompense 
is due, to wliatover amount (according to 
Mohammed), inasmuch as no sum has been 
specified in this instance, whence no remis- 
sion of any excess (*an bo inft^rred. 

l^urt tiers do not owe hire to each other 
irifh respect to their stock. —If a person hire 
anotlo'r to carry wheat which is in partner- 
ship hetw'een tlu'tn, no recompense is due; 
for in all grain so carried tho porter works 
on his o\yn account, wheiuJc a complete deli- 
very is not made of tlio thing contracted 
for. 

./u// uneerfaiiifi/ in the fenns invalidates 
the co)itr(trt.— \v a i>tTS()n hire another to 
hake ten psrtieular aaas of wheat into broad, 
“ this day,” for a dirm, it is invalid, accord- 
ing to llauet'fa. I'lie two disciples in tho 
Mahsoot, article Hire, maintain that the con- 
tract in ((lu'stion is valid ; because in this 
instaneo tlu' tierforniauoo of tho task [of 
baking tho bread] -is the thing I'cally con- 
tract'd for, the mention of a time being 
considered mi'rely ns for tho purpose of ex- 
pedition, in order that the contract may be 
valid ; and consequently tho objection of 
uncertainty is removi d. Tho argument of 
IlaiKicfa is that the thing contracted for is 
uncertain ; because the specification of a 
time argues that the thing contracted for is 
general usufruct, or, in other words, tho 
hireliflg's surrender of himself [to service] ; 
and, on tlie otlier hand, the specification of 
a particular act argues that such act is the 
thing contracted for. Kow general usufruct 
and a jiarticular act cannot be united ; for 
where a particular act is tho thing contracted 
for, no jiire is duo for the labourer’s sur- 
render of himself. As, moreover, neither of 
these lias a preference over the other, and 
the advantage is to the hirer, in the latter 
instance, and to the hireling in the former, it 
fellows that a contract of this nature would 
lay a foundation for strife. It is reported, 
from Haueefa, that where the hirer, insteaa 
of “this day ” says “ within this day,’* the 
hire is valid, as in such case the thing con- 
tracted for is the particular act or task speci- 
fied : contrary to where he says this day.** 
The arguments upon this point are connected 
with Arabic grammar, ana have already been 
stated in treating of Divorce.* 

* The arguments in this example turn 
upcai the distinction between the perfor- 
mance of a thing by general service, and the 
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! *4 of tand$ is not invalidated hy wordfl, itis utterlyinralid. Shafei maintaixj^ 

iHpvd&tiiM a right to yerfortn any act which that it is valid. ^ Analoi^ous^ to this is tlio 
4^$ not teavo lasting effects.— -Iv a person hire of a dwelling-house, in return for 
htee Und, stipulating that he shall be at residence in another house ; the hire of 
liberty to plough and cultivate it, or to water apparel in return for the use of other apparel ; 
and cultivate it, such contract is valid ; —or the hire of a quadruped for riding, in 
p^use he is entitled to cultivate the land return for a right of riding upon another 
ha virtue of the contract ; and as this is quadruped. The argument of Shafei, is 
^practicable unless he plough and water it, that the advantage is the same as actual 
he is consequently entitled to perform these substance ; and it is on this idea that hire is 
acts upon it likewise ; and every other act of valid in return for a debt of wages :* for if 
this nature is in the same manner a requisite those were not the same as actual substance, 
of the contract ; nor does the mention of it it would follow that the transaction is the 
cause invalidity. If, on the contrary, he exchange of one debt for another debt, which 
stipulate that he shall be at liberty to plough is null. The arguments of our doctors upon 
the land twice, or to dig trenches in it, or to this point are twofold. —First, contracts 
dung it, the contract is invalid ; because, in upon credit are rendered invalid by an unity 
this instance, an effect remains after the of si)ecics alone ; and as an unity of weight 
expiration of the term of hire, which is not a or measure is not essential (according to our 
requisite of the contract. This condition, doctors, as has been already explained in 
moreover, is advantageous to one of the con- treating of sale), the contract in question, 
tracting parties ; and every stipulation of therefore, resembles the sale, upon credit, of 
that nature invalidates a contract. Besides, cloth of a particular description in return for 
in this instance, the lessor becomes, in fact, cloth of the same description. — S econulT, 
a tenant of the lessee with respect to such the validity of hire is admitted (in oppositiou 
advantage as may remain to the laud alter to what analogy would suggest) from con - 
the expiration of the lease ; and consequently venience and necessity ; hut no convenience 
the contract involves one bargain within or necessity whatever exists where the 
another, which is not lawful. Some explain advantage is exactly the same on both sides ; 
plougl^g twice to signify })loughing the land contrary to where tlie advantage derived on 
a second time, after having reapc'd a crop each ])art is dilicrent. 

from it, and then returning it in that state to Oiuectjon.— WT iere hire of one kind is in 
the owner; and concerning the invalidity in return for hire of another kind, although it 
this instance no doubt can he entertained, he not rcndcrc'd invalid hy a non-cxistence 
Others, again, explain it to mean ]doughing of necessity or convenience, still it would 
the land twice, and then sowing the grain in follow that it is invalid, as being the sale of 
it. What is here advanced (with respect to a debt for a debt. 

the invalidity occasioned by stipulating a Keply. — I n this instance the suhiect from 
right of ploughing twice) applies solely to which the advantage accrues is maae a sub- 
cases where the land is of a nature to ho pro- stilute for the advantage, from necessity : — 
duotive from once ploughing, and the term the recompense, therefore, is as a price ; and 
of hire only one year ; — for if the term of aecordiiigl}', the transaction is a sale of sub- 
hire be three years (for instance), the ad van- stance lor something else than substance; 
tage derived from ploughing twice weprsi out wliich is lawlul. 

and no longer remains. By the term trenches, Case of two pnrtacrs. — If a quantity of 
as hero used, small temporary trenches are wheat be between two men in partnership, 
not to be understood, but w’atcTCourses, such and one of them hire the other, or his ass, to 
as ore calculated to last, and yield an advaii- carry his share to a certain place, and he, or 
tage the year ensuing. his ass, carry the whole of the wheat thither, 

A contract sUpulatiug the recompense to ho is not entitled cither to the recompense 
consist of a similar usufruct is nugatory. — If • specified, or to a proportionate recompense, 
a person hire land to cultivate, in return for iShalei maintains that he is entitled to the 
the right [on the part of the lessor] of culti- specified recompense ; because, according to 
vating other land, it is nugatory ; in other his tenets, advantage is the same as actual 

substance ; and as the sale of an undefined 

performance of the same thing in a parti- substance is lawful, it follows that it is also 
oular instance ; that is, between hiring a lawful to receive a recompense in return for 
person for any business hy the day, or so an undefined advantage. The case in ques- 
forth, and engaging him for the performance tion, therefore, is similar to where a person 
of the same business by the particular task, hires a building, held in partnership between 
If the contract for a particular task be so himself and another, for the purpose of 
expressed as to leave it uncertain whether keeping grain,— or, a slave held in partner- 
the rGOompense specified be for the day^s ser- sliip between him and another, for uie pur- 

vice, or for the particular work remiired, it 

is in that case invalid (according to Haneefa), * That is, wages owing from the jierson 
and consequently no regard is had to the hired to the hirer (as where the hirer had 
sum mentioned as the recompense, but the previously performed service to the person 
wor^an receives a proportionate hirfe for whom be now hires, and for whicn this 
ms day’s work. person still owes him wages. 
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pose of makiag up apparel. The arguments 
of our doctors upon point are twofold.-— 
Fibst, the person in question her© hires 
another for the performance of a matter the 
existence of which cannot be conceived ; 
because the carriage or porterage of any thing 
is a sensible or perceptible act, which is 
impossible with respect to a thing undefined ; 
— and as the performance of the thing con- 
tracted for is impossible, it follows that no 
r^ompense is duc.—SECONDLY, the person 
hired is a partner of the hirer with respect to 
eveiT^ particle he carries, whence he carries 
on his own account also, and conseciuently 
does not perform what lie had eontractevl for. 
It is otherwise where the thing contr.icted i 
for is a partnership house, for keeping grain, ' 
for in tills instance the thing contracted fol- 
ia the use of the house, and a delivery of 
that may be ellected, witlioiit the jicrson j 
depositing his grain therein, by tlie other ' 
evacuating it to him. 

A lea&e of laud is {?n'a!i(l, uu/css it spreift/ 
the purpose to which the laud is tohe applied. 
—If a person hire land, without mentioning 
that it IS for the puriiose of eultivation, or, 
without mentiouing what apeeies of eulti- 
>ation he means to employ it in, tiieeontraet 
is invalid ; becauao land is hired for tillage, 
and also for other purl)ose^ ; and, in the same 
manner, it is cultivated for various usi s, 
some more and some less injurious to the 
soil. The thing contracted lor is theiadbrc 
uncertain ; and accordingly, the contract is 
not lawful. Kotwillistanding this, liowever, 
if the person who hires the land should 
cultivate it, and the term of the lease ex jure, 
lie is entitled to the specified rent, on a fa- 
vourable construction. According to analogy 
he is not so entitled (and such if5 the opinion 
of Zitfer), because thti contract, a.s being once 
invalid, cannot afterwards become valid. — 
The reason for a more favourable construc- 
tion, in this particular, is that, before tlie 
complete fulfilment of the contract, tlie 
uncertainty has bc(‘n done away ; and it 
therefore becomes valid, in the same manner 
as where the uncertainty is done away before 
the contract has been yet concluded ; — the 
case being analogous to w'liore a seller and 
purchaser do away an undefined time of pro- 
mise for payment or delivery, in sale, before 
the usual term of credit expires, or do away 
a right of option extended beyond tlie term 
of three days, before tlie expiration of those 
three days.— If, in this case, the lessor and 
lessee dispute before cultivation, the lessee 
being desirous of cultivating the land, and 
the lessor forbidding him, tlie cinitract be- 
comes dissolved, in order tbat strife may be 
prevented. 

Responsibility does not attach, from the 
customary use of an article, under an in- 
definite contract.— Iv a person hire an ass to 
Bagdad (for instance) for one dirm, without 
specifying what it is to carry, and lofd upon 
it such a burden as men usually put upon 
that animal, and it die before it has proceeded 
more than half way, he is not responsible ; 


beoauBO the article hired is as a trust in the 
hands of the hirer, althojAgh the oontract be 
invalid. If, on the other hand, the ass arrive 
at Bagdad, the owner is entitled to the hire 
stipulated, upon a favourable construction; 
because in this instance the uncertainty has 
been done away, in the some manner as in 
the preceding example.— If, also, a dispute 
arise between the hirer and the owner of 
the ass, before it be loaded, the contract is 
dissolved, in order that strife may be 
prevented. 


CilAPTMll y. 

OF THK IIF.SI'ONSIBIIJTY OF A HIHELINQ. 

Di ferenre between common and particular 
HiKKMNds arc of two doacrip- 
lions, ( oiiimon and ])articular. — A common* 
hireling is oiu' with w-hom a contract of hire 
is coneliided for w-ork of such a nature as 
may be perceived by examining the subject : 
—and in this instance tbero is no occasion 
for any iiumtion of a terju ; nor is ho entitled 
to bis bin- or reeom])ens(> until the work ho 
has engaged for (sueli ns dying or fulling) 
be exeeutt'd, IxM-auso tlu' work is the only 
thing contra(!te(l for, wbero be engages to 
perform it in pe rson, or tho effect of such 
work, wIkto 1h! has not iiartieularly engaged 
to perform it in person. — It is theremro 
lawful for him to work for the jiublio at 
larg(‘, since no particular person has any 
exclusive claim to his siTvioc ; and accora- 
ingly, he is termed Aj(*er Mooshturik, that 
is, a general or common hireling.— (The rules 
with respect to particular hirmings shall bo 
discussed in their prop(T place.) 

'rite article committed to a common hireling 
is a deposit. — An artiiile di'li vered to acommou 
hireling is a deposit in liis hands. If, there- 
fore, yt perish whilst in his possession, he is 
not in any degree responsible for it, accord- 
ing to Hanecta : and such also is tho opinion 
of Ziffer. — The two disciples maintain that 
he is resnonsihle, except whore the article is 
lost or destroyed by any irremediable and 
irresistible accident, such as a fire burn- 
ing down bis house, or robbers, in such force 
as not to be repelled : because it is recorded 
of Aloe and Omar that they understood a 
common hireJing to bo responsible ; and also, 
because the rare of tho article is incumbent 
on him, as without such care he cannot 
perform his work upon it. When, therefore, 
th(3 article is lost from any cause which 
might have been avoided, such as usurpation 
or theft, this proves him to have been negli- 
pent, and he is consequently responsible, in 
the same manner as a trustee w-ho lets to hire 
the deposit in his hands.— It is otherwise 

* Arab. Mooshtarik, literally, held in com- 
mon,— meaning one whose services are open 
to^ (such as a tradesman), in opposition to 
» particular servant. 
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wliere the article is lost from some iinayoid> 
able cause, such as fire, sudden death, and 
so forth, since in this case he cannot be 
accused of nefflij^enoe.— The argument of 
Haneefa is that the article is merely a deposit 
in the workman's hands, the possession of 
which does not involve responsibility, inas- 
much as he took posse ssion with consent of 
the proprietor ; and accordingly, if it were 
lost from any unavoidable cause, he is not 
responsible,— whereas, if his possession of it 
involved re8i)onsibility, he would owe a 
compensation lor it at all events, in the same 
manner as in a case of usurped property. — 
The care, moreover, of the article is incum- 
bent upon the proprietor depcndantly and 
not essentially, and accordingly no hire is 
due for such care. This case is different 
from that of an hired trustee ; for the care 
of the deposit is essentially incumbent upon 
a trustee who acts for hire, because of the 
wages he receives. 

lint he is responsible if it he destroyed in 
the course of his work. — A common. hireling 
is responsible in case of the loss or destruc- 
tion of any article in the course of his work, 
as where a dyer or fuller tears the cloth 
entrusted to him, or a porter stumbles, or 
the tying of his load breaks, or the girth of 
a camel breaks, and thus the goods with 
which he is^ loaded tall to the ground, or a 
boat sinks from tlu' misrauiiag<'iuent of tin. 
boatman. — Jiiffer mainlains that the liireling 
is not responsilih' in those eas(‘s, because the 
hirer had ordered him to work in an absolute 
manner, and benee bis order extends as well 
to dangerous ns to safe opcTations, — in other 
words, to operations which subject bis pro- , 
perty to damage, and also to operations xinder i 
which it continues uninjured. The hireling 
in question, therefore, is in tln^ same ])re- 
dicament with a particular hireling, or any 
assistant of a workman.* The argument of 
our doctors is that the orders of the hirer do 
not extend to any operations but wlnft are 
mentioned in the coiilraet ; and those are to 
bo supposed of a safe nature, since in virtue 
of them is obtained the thing contracted for, 
namely, the elleet of them,— whence it is 
that it* this effect he obtained through the 
work of any other than the hireling, still the 
recompense is due. The orders of the liirer, 
therefore, do not comprehend any operations 
that may bo injurious, since through such 
the thing contracted tor, namtdy, the clfect, 
cannot bo produced. It is otherwise with 
respect to the assistant of a workman i be- 
cause, as he works gratuitously, his work 
cannot be restricted to the condition of safety, 
for if it were so restricted, he would decline 
working gratuitously. It is also otherwise 
with respect to a particular hireling, as shall 
be hereafter explained. — (It is to be observed 
that the breaking of a camel’s girth, or so 


* Meaning a person who assists the work- 
man gratuitously (as will he perceived by 'the 
context a little further on). » 


forth, is supposed to originate with the 
hireling, inasmuch as the accident may be 
attributed to his want of care.)— A common 
hireling, therefore, is responsible for any 
thing which may be destroyed in the course 
of his work ; excepting, however, where a 
MAN is destroyed, either by the sinking of a 
boat, or by falling from a camel or other 
animal (although those accidents should 
have been occasioned by the driving of the 
canael or the navigating of the boat) ; for in 
this instance the hireling is not responsible, 
as responsibility for a man cannot be incurred 
in virtue of a contract, nor in virtue of any 
thing but a Janayat, or offence against 
the person, whence it would be due, in this 
instance, not from the hireling, but from 
his Akila, who, however, cannot be made 
responsible by a contract. 

If a person hire a porter to bring an earthen 
jar from the banks of the Euphrates (for in- 
stance), and he lall down upon the way and 
break the jar, the hirer has it at his option 
cither to take the value which the jar bore 
at the place where it was taken up (in which 
case the porter is not entitled to any recom- 
pense), or to take a compensation for the 
value it bore at the place where it was broken, 
paying the porter a proportionate hire. — 
kesponsibility is iiicuired in this instance, 
because (as was before said) the falling of the 
I jar was either owdng to the porter stumbling, 

{ or his rope breaking, wliicli is attributed to 
I him and an option is allowed to the hirer ; 
been use, where the jar is broken upon the 
I road, the circumstance admits of two con- 
structions; for the hireling is in one shape 
guilty of a transgression from the beginning, 
iiiasinueh as tlie eariiage of the jar Irom the 
])lace wliere it was taken up to the place 
directed is one act ; and in another shape ho 
is not guilty from the beginning, since the 
carriage w'as undertaken with the consent of 
the owuier, and consequently no transgression 
took place until the oreaking of the jar ; — 
the owner, therefore, has it at his option to 
proceed upon either ground ; — if he proceed 
upon tlie second ground, tlie hireling is to 
receive a recompense in proportion to the 
work he has rendered to the hirer; but if, 
upon the first ground, he is not to receive 
any thing, since in this view he has not 
rendered tlie liirer any service whatever. 

A surgeon y or farrier, acting agreeably to 
customary practice, is not responsible in case 
of accidents. — If a surgeon perlorni the opera- 
tion of phlebotomy in any customary part, 
he is not responsible in case of the person 
dying in consequence of such operation.-;- 
This is according to the Mabsoot. — It is 
written, in the .lama Sagheer, that if a 
famer bleed an animal for a danik, and the 
animal die in consequence, or if a cupper 
perform the operation of cupping upon a 
slave by toection of his master, and the 
slave hie in consequence, no responsibility 
is incurred. — It is to be observed that the 
dtetrine of the Mabsoot, in this pi^cular, 
proceeds upon the idea of a restriction to 
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the performance of the operation in some 
oastomary part ; but it is unrestricted with 
respect to the assent of the party or other- 
wise ; whereas the doctrine in the Jama 
Sagheer proceeds upon the idea of a restric- 
tion with respect to the assent [of the owner 
of the slave or animal], but is unrestricted 
•mth respect to the part on which tiu' opera- 
tion is performed. Each of these n‘port«, 
therefore, allords an argument with respect , 
to the other; and consequently the cases in ' 
both are restricted to this, tiiat the operation | 
be performed in the usual part, and w'iih 
consent of the party. — The ground on which 
the LAW proceeds in this particular is, that 
it is impossible for the operator to guard 
against consequences, as those must depend 
upon the strength or weakni'ss of the con- 
stitution in bearing any disorder or pain ; 
and as this is unknown, it is therefore im- 
possible to restrict the work to the condition 
if safety. — It is otherwise with res]>eet to' 
tearing cloth, as before treated of, lu'cause 
the strengtli or wi'ukness of cloth may he 
known by skill and att(*ntion, whence it is 
possible in that instaiuu' to restrict tin* work 
to safety, 'i’hus much with respect to 
common or genenil hirelings, 

A particufar Ittrc/iiig, — A vahtk’UIAR 
hireling signifies one who is entitled to his 
hire in virtue of a surrender of himself 
during the term of hire, although ho do no 
work ; as, for instaiu'C, a person who is hired 
as a servant for a month, or to take care ol 
liooks for a month, at a certain rate, under 
a condition that he shall not servo or tend 
the flocks of any other person durinj^ that 
term.— An hireling of this description is 
denominated an Ajeer "Wahid, or singular 
hireling, because' the advantage of his service 
belongs exclusively to a single person during 
the term of his engagement, and the wages 
he receives are ojiiiost'd to sm^li advantage : 
— and as the hireling, in tliis imstanee, is 
entitled to Ids hire in \ irtue of Ids surrender 
of himself, for tlie term ot Idre, he is entitled 
to his wages although he do no w^ork, or 
although Ids work be afterwards undone ; as 
where, for instance, a person is hired to 
make up a dress, and he sew it accordingly, 
and the sewing be alterw'ard.s ripped out, m 
which case he is nevertheless entitled to his 

hir*?- 

Is not responsible for any thing he loses or 
destroys.— Y y an article be lost whilst in the 
hands of a particular hireling, without Ids 
act, by a thief stealing it (for instance), or 
an usurper carrying it away, -or, it it h(; 
lost by his act, he is not respoiisiijle for it.— 
He is not responsible in the tormer instance, 
because the article is a deposit in his hands, 
since he took possession of it with the owner's 
consent.“-(This, according to Hanoefa, is 
evident and it is also evident according to 
the two disciples, because they hold that the 
obligatioj^ of responsibility upon a common 
hireling proceeds upon a favourable con- 
struction of the LAW, in order that mA's 
property may be in security ; but as a par- 


tioular hireling does not engage to work for 
every pemn, it is still more likely that 
property is safe with such an hireling ; and 
therefore, in this case, the law proceeds upon 
analogy.)— He is also not responsible in the 
seoona instance, because, as the advantage 
of this hireling's service is the property of 
the hirer, it follows that, where he directs 
him to act with his property, such direction 
is valid : consequently the hireling is his 
deputy ; his acts, therefore, are the same as 
the acts of his principal, the hirer, and of 
course ho is not responsible. 


(dlAPTER VI. 

op IlIUK OX ONE OF TWO CONDITIONS. 

The hire is valid, o f a tradesman^ under an 
alfernatire irith resperf to U'ork. — If the 
I owner »if cloth say to the tailor whom he has 
I ('iigagt'd, “If you make up this cloth in the 
l*('rsian fashion, yim sliall have one dirm, 
and if in the Turkish fashion, you shall have 
two,” — it is valid, and tho tailor is entitled 
to a rccompj'iiHu according to whichever of 
the two fashions ho makes up tlio cloth in. 
hi th(i same manner, also, if he say to a 
dyer, “ If you dye this cloth purple, yon 
shall have one dirin, and if yellow, you shall 
I have two,” the dyer is entitled to a rooom- 
H'nsc, according as he dyes the cloth purple 
»r yellow. 

Or of an article under an alternative of 
another artiele.- -TllK same rule also holds if 
he ])roprietor of the article hired leave two 
iiings at the option of him who hires it ; — as 
f he w'ero to say to him “I let to you this 
louse, for one month, for flve dirras, or this 
ither house, for one montli, for two dirms. 

Or irith respect to the use. — And so like- 
wise^ if he have at his option two ditt’erent 
distances ; as if he Aven* to say “ ihirctoyou 
ibis camel, to Koofa, for live dirms; or this, 
to the half-way station, for so much — and 
the sauK', also, if the proprietor give an 
option of three things: but if he give an 
option of four things, it is invalid.— In all 
these cases regard is had to sale ; in other 
words, they are judged of by sale; for if a 
person agree to sell cloth, under this condi- 
tion, that the purchaser shall take either of 
two j>articular pieces, as ho pleases, it is 
valid (and so likewise, if he allow the pur- 
chaser an option of one out of three pieces) ; 
hut it is not valid if ho allow him an option 
of one out of four pieces. — The reason oi this 
is that as cloth is of tiiree descriptions, a 
good sort, a had sort, and a medium sort, ar 
option of three is of use, and necessity ii 
thereby answered ; but as, in a case of fom 
pieces, necessity is answered by a choic 
from a smaller number, so an option out o 
four is useless.— In the same manner, also, i: 
hire, necessity is answered by an option froi 
three things, as those comprehend a good, 
had, and a middling sort ; and there is n 
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ooeanta four, at neoeisitj’ is answered by 
fewer.— There is, however, this difference 
between sale and hire,' that sale is not valid 
mdess an option of determination be stipu** 
lated ; for if a person sell one of two slaves, 
it is valid only in virtue of stipulating^ an 
option of determination. — A contract of hire, 
on the contraiy, is valid, for one of two 
advantages, without stipulating an option of 
determination, because the recompense is not 
due in virtue of the contract, but in virtue of 
the usufruct or work ; and consequently, 
when the party commences the enjoyment of 
one of the advantages, the thing contracted 
for becomes known : but as, in a case of sale, 
the price of the article is due in virtue of the 
contract, uncertainty consequently exists in 
that instance to such a degree as leaves room 
for strife, unless the purchaser possess an 
option of determination. 

Case of a tradesman hired under an alter • 
native with resiiect to time—\Y a person say 
to a tailor whom he hires, “ If you make up 
this garment this day, you shall have one 
dirm ; and if to-morrow, you shall have half 
a dirm,” in this case, provided the tailor 
finish the garment within the day, he gets a 
dirm, or if he finish it the next day, he re- 
ceives a proper lion at/e hire (according to 
Haneofa) where that docs not exceed half a 
dirm ; in other words, he gets the least of 
the two, between a half dirm and his propor- 
tionate hire. — It is written, in the Jama 
Bagheer, that he is entitled to his pnspor- 
tionate hire, not being less than half a dirm, 
nor more than one dirm. — The two disciples 
allege that both conditions are valid, and 
consequently, that if he perform his work 
on the morrow lie gets an half dirm. — Zilh r 
maintains that both the conditions in (jiu's- 
tion are invalid ; because sewing, or tailor’s 
work, is one thing to which the hirer, iii this 
instance, opposes two returns (namely, one 
dirm, and half a dirm), in the nuiiim r of a 
consideration : the recompense, t^T('l'ore, is 
uncertain. —The reason of this is that the 
mention of this day is merely for the purpose 
of hastening, and the mention of to-morrow 
for the purpose of giving ease ; and there is 
no suspension ; for if the hirer were to ex- 
ress the contract “make up this garment 
y to-morrow, for half a dirm,” the contract 
is established, insomuch that if he make up 
the ^rment within the present day, he is 
entiued to half a dirm. Hence it appears 
that the mention of to-morrow is merely for 
the sake of ease, and is not a suspension ; and 
consequently two specitieations are united in 
one day. — The arguments of the two disciples 
upon this point are twofold. bTitST, the 
mention of this day is for the purpose of 
determining a time, and the mention of to- 
morrow is oy way of a condition : conse- 
quently two speoincations are not united in 
one day. Secondly, quickness and delay 
are the designs: and the case therefore 
resembles that of two species of work, such 
as Persian and Turkish. The argument of 
Qaneefa is that the mention of to-morrow is 


eertainly by way of a condition.— The men- 
tioning this day, moreover, cannot be con- 
strued to imply ffsing a time, for otherwise 
the contract ot hire would be invalid, because 
of its uniting time and work. Such, there- 
fore, being the case, it follows that two speci- 
fications are united in the mention of to-mor- 
row, not in the mention of this day ; conse- 
quently the contract with respect to this day 
is valid, whence the hire mentioned is due 
[in case of the work beinff finished within 
the day] ; but it is invalid with respect to 
to-morrow, whence [in case of the work being 
finished on the morrow] a proportionate hire 
is due, —not exceeding, liowever, half a 
dirm, as that is what was specified for to- 
morrow. — With respect to the quotation 
from the Jama Sagheer upon this subject, 
that “ he is entitled to his proportionate 
hire, not being less than, half a dirm, nor 
more than one dirm," the ground on which 
it proceeds is, that the first specification does 
not become extinct on the second day, be- 
cause then both specifications unite : regard, 
therefore, is had to it, with respect to pre- 
venting any excess beyond it; and to the 
second specification, with respect to prevent- 
ing any deficiency. — If, in the case in ques- 
tion, the tailor finish the garment on the 
third day, he gets whatever^ is least of the 
two, his proportionate hire, or half a dirm. 
This is approved ; because, as the hirer was 
unwilling to have the work delayed for one 
day, it lollows that he was still more unwil- 
ling to have it delayed longer than one day. 

Case of hire (fa shop, under an alterna- 
tive with respect to the business to be carried 
on in lY.— I f the h'ssor of a shop say to a 
person about to hire it “ If you place a per- 
iumcT in this sliop the rent is one dirm, or if 
a blaeksinith, it is two,“ the contract is valid, 
and the lessor is entitled to one or other of 
the rents specified, according to which of the 
two trades may he exercised in the shop. 
This is the doctrine of Haneefa. The two 
disciples maintain that a contract thus ex- 
pr(‘8sed is invalid. — In the same manner, 
also, if a person hire a house, under this 
condition, that “if he reside in it himself, 
the rent shall be one dirm, or if he place a 
hlacksmith in it, the rent shall be two 
dirms,” it is valid, according to Haneefa, 
whereas the two disciples deem it invalid. ^ 

And of an animal, under a condition with 
respect to the journey it is to perform . — Ira 
person hire an animal to Heera for one dirm, 
under a condition that if he proceed on to 
Kadseea he shall pay two dirms, it is valid ; 
and in this instance, also, the above difference 
of opinion may be inferred; that is to say, 
this example is stated in the book [of Ka- 
dooree] generally, without mentioning any 
difierence of opinion ; but it- bears the con- 
struction of a difierence of opinion, and also 
of an agreement of opinion. 

Or \he load it is to carry, — la a person 
hire an animal to Heera, under this condi- 
tibn, that “if he load it with a Koor of 
barley he shall pay one dirm, or if with a 
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Koor of wheat he shalljpay two dirms/' it 
is ralid according to Haneefa, The two 
maintain it to he invalid* — The 

gruuuu yjj. vTUAuu w**v) two , 

18 , that in all the instances here 

thing contracted for is uncertain ; and in the 
same mtmner, the hire, as being one of two 
things, is also uncertain ; and uncertainty 
occasions invalidity.-— It is otherwise in the 
example of making up apparel after the 
Persian or the Turkish fashion, because the 
hire is due on account of the work, and in 
this instance the uncertainty is removed ns 
soon as the work is begun ; whereas in the 
examples in question the hire is due on 
account of the relinquishment and delivery 
of the house or animal, wlu nee the uncer- 
tainty still continues, Ix'oause alter (h'li- 
very, in case of no use being made of the 
article, it is not known which of tin* two 
hires specified is due (for it is a principle, 
with the two disciples, that liire is du(‘ on 
account of relinquishment and delivery). — 
The argument of llanecfa is that (he iosor, 
in the case in question, gives the lessee an 
option of either of two valid eon1ract'<, ol’ 
different descriptions ; for th(‘ hirer himsdi' 
residing in the house is dillereiit from hi^ 
placing a blacksmith to reside in it; and 
such being the case, the contract is valid, in 
the same manner as in the exumi)h‘ of making 
up apparel after the Persian or the TnrKish 
fashion. — With respect to what is advanced 
by the two disciples, that “ the hire is due 
on account of relinquishment and <leli very, 
whence the uncertainty still continues,’' it 
may be replied that the design of the (ion- 
traet of hire is advantage or usufruct; be- 
cause, as such contracts are h galized to an- 
swer the necessity of mankind, it is evident 
that they are never entered into hut willi a 
view to such advantage ; and the uneeituiuly 
is removed upon tne advantage eoinnu neing. 
— As, moreover, the relinquishment and 
delivery, without any enjoyment of the use 
(which alone constitutes endowment), are 
not principles, but rather mere accidents, 
there is no necessity to guard against uncer- 
tainty at the period of deli very. -y-lle.sides, if 
it be required, in a contract ot hire, that the 
hire be duo on the instant of delivery, it 
follows that the smallest of the two hires 
specified is due, as that is undoubted the 
hire, therefore, is not uncertain. 


CHAPTER VIL 

OF THF. DIKE OF SLAVES.* 


* It is a common practice, in ^rabia, 
Persia, 4c., for slaves to hire themselves in 
the capacity of menial servants, being ac- 

countaDle to their master for the wages tney 
receive. 


If a person birf a slave, as a ser* 
vant, he is not at liberty to carry enoh idave 
along with him upon a journey, unless this 
be a condition of the contract; because, 
as travelling is attended with additional 
trouble, a contract in general terms is not 
held to extend to it; whence it is that 
travelling is a sufficient plea for breaking off 
a contract of hire. It is therefore requisite 
that, in the contract in question, travelling 
bo particularly stipulated, in the same man- 
ner as the residence of a blacksmith or 
fuller in a dwelling-houBo,— Bosidos, the 
difienuice between stationary service and 
travelling service is evident; and conse- 
quently, upon stationary service being as- 
ciutaini d or spc'ciiied, the other description 
(namely, travelling service) cannot be in- 
eliuh d in the same manner as riding upon 
an animal ; as, fur instance, where a }KJr8on in 
general terms hires an animal to ride, and 
the rider is afterwards ascertained, the hirer is 
not at lil)erty to set any otl»er ])erBon upon the 
animals and bo likewise in the present case. 

Ilof/rs paid io an tn/ijhikd stave, hired 
tedhant (he consent of hts owner, cannot bo 
nsuined. ~\y u person hire an inhibited 
[absolute] slave for the term of one month, 
and pay liim his \ynge8 after the periorm- 
anee of st'vviec', he is not at liberty to resume 
siieh wages. The ground of this is that tlie 
hire in que.stion is valid, on a favourable 
construction, where a slave is not otherwise 
occupied. Analogy would suggest that it is 
invalid, as The proprietor of the slave has 
not given his consent, and the slave is a 
Muhjoor, or inhibited ;--in the same manner 
as if the slaves were to die before the com- 
])letion of the sc'vvice ; in which case the 
i)irei would be responsible for liis value; but 
he would not bo resjmnsible for any wages 
on account of the servicio peri'ormed, since 
in employing the slave lie becomes an 
usurper,— wlu'nce ho is, in easii of the slave’s 
deatii, requiied to pay a compensation for 
his value ; and as, upon so doing, he becomes 
proprietor of tlm slave from the first instant 
of employing him, he thus appears to have 
derived an advantage from his own slave; 
wherefore, in such case, no wages arc due.— 
The reasoii for a more favourable construc- 
tion, ill this instancoj is that the transaction 
in question may be considered in two shapes; 
for first , it may be regarded as advantageous, 
on the idea of the slave being unoccupied by 
any other business, and remaining in safety; 
and secondly, it may bo regarded as injurious, 
on the idea of the slave dying before he 
finishes his service.— Now, on the idea of 
the transaction being advantageous, the 
slave is licensed therein, in a manner analo- 
gous to the acceptance of a gift. The con- 
tract of hire therefore is valid; and such 
being the case, it follows that the hirer is not 
at liberty to take back the wages. 

The usurper of a slave is not responsible 
for what the slave earns during the term qf 
usurpation. —I y a person usurp a slave, and 
♦he slave afterwards let himself to hire, and 
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But if the milUhouee he ueed^ a proper^ 
tionate rent is due. — If a mill-stream cease 
from running, and the mill-house be appli- 
cable to any other use than that of grinding 
grain, the hirer must pay a rent proportion- 
ahly to the use derived from such house, as 
that is a part of what was contracted for* 

A contract of hire is dissolved bt/ the death 
of one of the contracting 2mrt>e.% being a 
principal, — If one of the contracting parties 
die, and the hirer had entered into the contract 
of hire on his own account, it j^the contract 
of hire] is dissolved ; because it the contract 
were still to remain in force, it would follow 
that the usufruct, or rent, then becomes the 
right of a person who was not a party to the 
contract, namely, the heir (since it would shift 
from the deceased to his heir), which is unlaw- 
ful. Besides, with respect to the lessor, it is the 
use of his property which forms the subject of 
the contract ; and as, in consequence of his 
decease, this property changes to his heir, it 
follows that the contract of hire becomes 
null, because of the subject being \ost ; for 
a change in the right of property is the same 
as a change in the thing itself.— With re- 
spect to the hirer, or renter, on the contrary, 
it the contract were to remain in force after 
his decease, it can only do so upon the prin- 
ciple that his heir is his substitute. But the 
use of a house cannot bo a heritage without 
the house itself, because inheritance is a suc- 
cession, which is impossible except with 
respect to a thing which endures at both 
times, so as to be at first the right of the 
person through whom inheritance descends, 
and at last to be succeeded to by his heir. 
—As, therefore, inheritance cannot hold with 
respect to the use, the contract of hire is 
necessarily annulled. It is otherwise where 
a person enters into a contract of liire on 
behalf of any other than himself, such as 
an agent, an executor, or the procurator of a 
"Wakf; for in that case the contract is not 
annulled, since if the contracting party die, 
the contract is then transferred to bun in 
whose behalf it was executed, and he conse- 

a uently becomes, by construction of law, 
le contractor. 

It admits a reserve of option . — A rp:seuve 
of option is valid in hire. Shafoi maintains 
that it is invalid ; because if a right of op- 
tion be reserved to the hirer, it is impossible 
for him to reject, that is, to return the thing 
contracted for complete, since in such case 
some part of that thing is lost ; or if, on the 
other hand, a right of option be reserved to 
the lessor, it is impossible for him to make a 
complete delivery ; and either circumstance, 
is repugnant to the validity of option. The ar- 
gument of our doctors is that a contract of hire 
18 a contract of commerce, in which it is not re- 
quired that possession be taken at the meeting 
of the contract^* and a condition of option 
may therefore be lawfully inserted in it, in the 


* Meaning, at the time and place where 
the contract is executed. < 
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same manner as in a contract of sale.— The 
cause, moreover, of the validity of option, in 
a contract of sale (namely, convenience), is 
also to be found in a contract of hire. — In 
answer to the arguments advanced by Sbafei, 
it may he observed that the circumstance oi 
a part of the subject of the contract being 
lost is not repugnant to a rejection : in oppo- 
sition to sale, as in that instance the circum- 
stance of any part of the subject of the 
contract being lost is repugnant to a rejec- 
tion under conditional option, or option from 
defect.— The reason of this is that, in sale, 
a complete return of the article is practicable, 
under conditional option, or option from de- 
fect, w hereas in hire this is impracticable ; a 
complete return of the subject of the con- 
tract is therefore required in the one case, 
but not in the other. — As, moreover, a com- 
plete delivery is impracticable in hire, the 
fiirer may be compelled to take possession, 
in case of the lessor making delivery of it at 
a time when part of the term has elapsed : — 
in other words, whore a person takes a house 
(for instance) for a year, and the lessor does 
not deliver it until after the lapse of a month, 
the lessee is not at liberty to decline taking 
possession of it for the rest of the year. 

It is dissolved by the occurrence of any 
sufficient pretext for dissolution. — A COif- 
TRACT of nire is dissolved by a pretext,* 
according to our doctors. — Shafei maintains 
that it is not dissolved but by a defect or 
failure, because as (agreeably to his tenets) 
the advantage stands in place of actual sub- 
stance (whence it is that a contract holds 
with respect to it), the case therefore bears 
a resemblance to sale. — The argument of our 
doctors is that advantage is the thing con- 
tracted for ; and as that is not a subject of 
seisin, a pretext in hire resembles a failure or 
defect in merchandise existing before it be 
taken possession of, — in which case the con- 
tract of sale is annulled, as the seller cannot 
carry it into execution without bearing or 
occasioning an injury, not incurred by it ; 
and the same i*eason holds in hire also, as 
this is the meaning of an Oozir, or pretext, 
according to our doctors. 

Circumstances which form a pretext for 
dissolving contracts of hire. — If a person, 
being afflicted with the toothache, hire a 
surgeon to draw one of his teeth, and the 
pain afterwards cease, — or hire a cook to 
prepare a marriage-feast, and afterwards 
repudiate the bride by her own desire, t the 


* Meaning (in this place) any circum- 
stance which would render it impossible to 
carry the contract into execution 'vnthout 
inducing, to one or other ol the parties, an 
injury not provided for or mentioned in the 
contract. — it is more fully explained a little 
farther on. 

.f Se^ Khoola. — This species of divorce 
most commonly happens in consequence of 
aE aversion conceived by a wife to her hus- 
band at their first meeting. 
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Ltract of hire is dissolved, because if it the Makar faU sick, so as to be incapable of 
ere to continue in force, the hirer would proceeding: upon the journey, this is not a 
ffer a supei induced injury not incurred pretext, accoi^ing to the Maosoot.-Koorok- 
the contract: — and the same rule also nee is of opinion that it is a pretext, since 
folds, if a poi son hire a shop for traffic, and sending his animal under the ca^ of another 
8 property be all afterwards disposed of. person is not altogether void of injury :~the 
. If a person let to hire a house or shop, contract, therefore, is set aside in a case of 
mnd afterwards become poor and involved I unavoidable necessity, ns in sickness, but 
in debt to a degree which he is unable to j not in a case of mere option, as in health, 
discharge but by the price of tlic house or I If a person let his slave to hire, and after- 
shop, the Kazee must in this case dissolve ! wards sell him, this is not a pretext, because 
the contract of hire, and sell the place for ho sustains no injury in case of the contract 
payment of the debt; because in the en- being put into force, the only consequence 
durance of tlie contract tlie lessor sustains incurred being, that his right of advantage 
a superinduced injury not incurred by the (from the slave’s hire) is lust, which is out of 
contract,— \\ hich superinduced injury, in the question in the present instance, 
this instance, is that the Kazee will otlier- ! If a tailor hire a servant to sew for him. 
wise seize and inijirison him on account of ; and he afterwards become bankrupt, and 
the debts, as he cannot be certain whether | quit his business of tailor, this is a pretext ; 
the debtor speaks truly in declaring that j for if the contract were to coutinue in force 
“ this is bis only property.” From the ; ho would sustain injury, bt'causo of his 
expression “the Kazee must in tins case | nieans (namely, his capital) being lost.~Jt 
dissolve the contract,” it may be inferred | is proper to remark, that by the tailor men- 
that a decree of tlie Kazee is n quisite to llie tioned iq tliis example is to be understood 
dissolution ; and the same is merilioiied in | one wlio carries on busini^ss on his own 
the Zeeadat, treating of a pretext of debt, account: for with re.spect to a tailor who 
Mohammed, on the other hand, in the .lama works for hire, his only capital is a needle, 
Sagheer, says “ Whatever I havt' doseribed thread, and scissors, wheiico ho cannot be 
to be a nretext, is competent to the annul- considered as becoming bankrupt. If a 
ling of nire;” — whence it may be inferred tailor, who has hired an assistant as above, 
that there is no occasion for a decree of the be dc.sirou8 to quit his business of tailor ana 
Kazee ; because, as a pretext, in hire, is the to pursuo the business of money-changer, 
same as a delect in merchandise before seisin this is not a pretext, os it is in his power to 
(as was before mentioned), it follows that the place the hireling in a particular part of his 
contracting party may of himself dissolve shop for the purpose of exercising the busi- 
the contract,— The ground of the opinion in ness of a tailor, whilst ho himself pursues 
the Zeeadat is that as, concerning tne disso- the business of a money-changer in another 
lution of hire on account of a pretext, there part.— It is otherwise where a person hires a 
is a dilference of opinion, it is therefore shop to carry on the business of a tailor, and 
requisite that the Kazee issue a decree and is afterwaras desirous to exercise some other 
render it obligatory. Some of the Haneefite trade, for this is not a pretext ; the reason of 
doctors endeavour to reconcile both opinions, which (as mentioned in the Mabsoot) is that 
by explaining that if the pretext be not of one person cannot exercise two different pro- 
an evident nature (such as debt], there i.s fessions. — In tlie instance, however, of a 
no occasion for a decree of the Kazee ; but tailorliiring a servant to sew, the persons 
if it be not evident, a decree of the Kazee are two, and consequently may exercise two 
is requisite to render it so. different trades. 

If a person hire an animal to carry him If a perHoii hire a servant to attend him in 
upon a journey, and something afterwards a city, and alterwards travel, this is a pre- 
occur to prevent his proceeding, this is a pre- text, as not being altogether void of injury ; 
text; for if the contract were put in force, for the trouble of attendance is greater in 
he might be subjected to injury,— as a person travelling ; whence if the servant were to go 
may go upon a pilgrimage, and the proper upon the journey, ho would sustain an in- 
season for it may in the mean while pass jury ; or if, on the other hand, the hirer were 
— Qf lie may go in search of a person prevented from undertaking the ioumey, he 
who is indebted to him, and that person in on his part would be injured ; ana as neither 
the mean time may appear,— or he may pro- is to incur an injury by the contract, it fol- 
ceed upon a trading excursion, and may in lows that the circumstance in question forms 
the mean time become poor.— If, on the eon- a pretext— The same rule also holds if the 
trary, the obstacle to the journey occur U) servant bo hired in an al)Holute manner, by 
the Makar, or person who lets the animal to the hirer saying to liira (or to his master, 
hire * it is not admitted as a pretext, because supj)osiug the hireling to he a slave) “ I hire 
it is ’in his power, if he do not choose to go you” (or “ I hire your slave ”) “to wait upon 
Idmself, to send the animal under the care of me,” without restricting the service either 
one of his servants or apprentices.— If, also, to a stationary or a travelling description, 

because it has been already mentioned that 
the hire is in such case restricted to stationary 
* Makar is a person whose business it is service. , , , , , , 

let horses, camels, &c., to hire. Iv a person let land, and be afterward# 



612 HlfiE, tVot.m. 


daslxoiu to make a journey, ibis is not a 
pretext beoaoie it doe* not induce any in- 
jury, einoe the lessee or hirer has it still in 
nil Mwer to derive his advantage from the 
land, after the lessor’s departure. —• If, on 
the contrary, the lessee be desirous to make 
a journey, this is a pretext, since a continu- 
ance of the lease must either prevent the 
journey, or induce an obligation of rent 
without residence, which would be injurious. 

Section. 

Mt8cellaneoii8 Cases. 

A hirer or borrower of land is not respon- 
sible for accidents in burning off the stubble^ 
8fc. — If a iierson either hire or borrow land, 
and in burning the Ilissuyed, or stubble and 
roots of the soil, happen to burn anything 
upon the neighbouring lands, he is not 
responsible; because as, in exciting the 
cause of the destruction, he was not guilty 
of any transgression or trespass, he there- 
fore stands in the same predieam<‘nt with a 
person who digs a well m his own house.* 
— Some say that this holds only where he 
sets lire to the stubble during a calm, th<‘ 
wind rising afterwards for if he set lir(‘ 
to it whilst the wind is blowing, he is n*- 
sponsible, as he must in such case b(‘ sensible 
tnttt the lire will extend beyond Ins land. 

A tradesman niai/ nnitv wiili anothvr, fw 
a ninety of the hire aiquired upon the winh. 
—I.' a fuller, tailor, or dy<'r, \Nho keeps a 
public shop, and is possessed (»!' credit, but 
unskilled in his traui', ])lnee any ])erson in 
Ids shop >vho is skilled in llie buHiness, with 
a view that he shall himsidf ])r(u‘ur<' eloth to 
be wrought upon, and tlu' person in qinri- 
lion work with it, undiT a eondilion that a 
moiety of the roeompenst' orliin* siiull go t<» 
him, this is lawful and vuli'l, as being a 
Bhirkat VVadjooh, or j)artnersbip upon cre- 
dit; beeaiiM', as the shop-ke<]Hr procures 
the cloth to be wrought with upon liisown 
credit, and the person in (jin'^tion Vorks 
upon it, the ends of both iiaities an* (Inis 
completely unsvNered ; iieitlier is tlie uneer- 
taiuty with ivsp<'et to the amount of tlie 
time injurious, sinei* that must be in ))ro- 
portioii U) wliat is aeinuivd 

Hire of a camel to <‘(trrt/ a litter with two 
persons.— ir a man hire a eaiiiel to (‘arry a 
litter with two jiersons to Mecca, it is valid, 
on a favourable eoiistruetioii, — aiul lu* is at 
liberty to put upon the eaniel a litter of the 
usual dimensions. — Analogy would suggest 
that a contract of this nature is invalid (and 
such is the doctrine of Bhatei), lu'eause the 
quality of a litter, with respect to its length, 
breadth, and mdght, is uncertain, and may 
possibly occasion disputes. The reason for 


* A person digging a well on the public 
highway, or in any other place of general 
access, is responsible for the tine in case of 
any person being killed by falling into it ; 
but a person digging a well in his own house 
or land is not responsible. 


a more favourable coustructiou of the Law, 
in this instance, is that the intent of the 
rider merely the conveyance of his person 
upon the animal, the litter being a subordi- 
nate consideration. Besides, as any uncer- 
tainty is removed by supposing the litter to 
be such as is commonly used, there can be 
no occasion for contention. — The same rule 
holds, although the owner of the camel 
should not have seen the carpet and other 
appurtenances. — It is, however, preferable 
that he view the litter, &c., as thus uncer- 
tainty is removed, and his assent indubi- 
tably established. 

A suni^der camel mag be loaded with other 
articles in proportion as the proviswns he 
carries are consumed. — If a person hire a 
cam(*l to carry provisions upon a journey, 
he is entitled to load the camel with other 
articles during the journey, in proportion a& 
the provisions arc consumed, because, as 
being entitled to the carriage of a specific 
load for the whole journey, he is therefore 
entitled to t*xa(‘t such carriage complete. — 
Tlui same rule also bolds with respect to any 
thing else besides ])rovisions, provided it be 
an article of weight, or measurement of 
capacity. 

OiUKCTiON’.— It is not customary for tra- 
vellers to impos(‘ any additional load upon 
an animal in lieu of the provisions they con- 
sume upon the way;— and as absolute con- 
tracts must be construed agreeably to custom, 
it would tbllow that it is not lawful to load 
the animal witli otluT articles in lieu of the 
eonsnriK'd jiro visions. 

lln i.v. — ^^('uNtom admits of oilhor con- 
struction, since in some instanei s it is usual 
to supply the d(‘h‘el iu tlie aitiele consumed, 
as ill tile eas(‘ ol' water, lor instance; — and 
where custom is \anous, it is jirt ferable, in 
absolute contracts, to act agreeably to the 
requisites of them. 


BOOK XX XII. 

(»!■ MOKATII3S, 

Ih'fuition of thr terms. — KiTAB\T, in its 
literal sense, signifii's a slave purchasing his 
own tierson from his master, in return for 
a sum to be paid out of his earnings, — 

^ according to the exposition iu the Jama 
Kamoo/. — (From ^\hat occurs in the course 
of the pi’i'seiit work it appears that the 
literal meaning of Kitabat is junction, or 
^ union. ^ ~ln the lamruage of the law it sig- 
j uities the emancipation of a slave, — with 
respi'ct to the rights of possession and action 
I (in other words, tlie eunveyunee and appro- 
’ priatioii of property) at the time of the 
eontraeU and with respect to his person at 
tkne of his paying the consideration of 
Kitabat. 

Chap. I.— Introductory. 

Chap. II.— Of invalid Kitabat. 
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tib™r othLtile contraota of Mawalat, 

a Th^ mUa of « ,laco apporMn, to hi» 
rhftn V ^ ® emanctpator, rendering him liable to Jitm 

^ shin i^itabat of lartner- utt urred by the slave, and endomnghm 

Chan VI ^OF flip n.of] t i right of inheritance, a master 

nf fh!i \r iL^ 1^1 Iwsolvencv emancipate his slave, the Willa of such slave 

Mokatib ; and ot the I 4 ealh ... 

of his Master. 


appertains to him because the prophet has 
said, ** The Willa of a slave belongrs to the 


[»S/;ice the abolition of slarcru this snh/v r/'i person who emancipates him ; '* and also, 
has become comvaratirelt/ useless and the ' [two consequences arise from manu 

learning upon tt is therefore omitted 1 ; 1. Liability ^ the Deyit, or tine of 

J blood,- the cause ot winch liability is assist* 
anee, e\hi!)ited and obtained by means of 
inanumisMon; and, II Inheritance, —because 
the emaneipator has ^iven life to the eman- 
i eipated by means of removinfit Ins bondage, 
and eonsefiuentlv inherits of him. liio 
reIationj>hip of NN'ilia, moreover, resembles 
relationship of blood, with respect to in- 
iiOUK AAA 111. heritunee, and the obligation ot atonement 

^ by tiin‘, the propliet having said, “ Tho 

, relationship of W ii.la is like the relation- 
Definition of the term.—WwAA literally ' of eonsangiiinity.” 


BOOK XXX III. 


OF wir.r.A.’' 


means assistance and friendship. 


Oiur.moN. — I'Voiu tliis it would follow 


language of the iaw it sigmties (aceordiiii^ i eiuaneipated also inherits of his 

to the exposition in the Inavat) that niulual i ooianeipator, whert' lu' is destitute of kin- 
assistance whieh is a cause of inherit anee. i p*'''d (and siieh is t he opinion of Hasan lUn 


Ji'tlla is of tiro descri])ft(ms, Ittahd and 
Maivalat,—~'iS \\.\A is of iwosiieeus or des- 
criptions. 1. Willa Utakitt (whieh is also 


dred (and siieh is the opinion of llusan lUn 
Zeeyud) ; wht'reas it is otherwise. 

Jvi:ri,Y. An emaneipatial slave is a 
stranger with regard to his emancipator, and 


termed Willa Nuunit:;), till' oeeusion of whieh j inherit of him. The 

is manumission from right of property (ue- 1 s right, mori'ovcr, to inherit of 

cording to the Kuwayet-Saheeh), whence it tuaaneipah il, is founded on n particular 

is that if a piTsoii hecoine ])ru])riet()r of his p h.<)U.\\, in opposition t^ analogy, 

kinsman by inlieritaiiee, sueli kinsmun is tneretore, must not ho abandoned or 

free, and his W’llla goes to that per.sou. II. departi d Irom with respect to any other 


Willa Maw’alut,'5 tho oeeasioii of which is a 
contract of Mawulat [mutual ainity—or patro- 


iiistance of inlieritancc. 

Another reason, also, wliy tho Willa of an 


nage and clientage], as shall hi' explained in emancipated slinc appertains to his enianci- 
its proper place. — The oeeusion of the lirst that lliere must he an acquisition 

species, therefore, heing'raanumi'.sion, and of surrender, - or, in otlier words, an 

the second, a contract of mutual amity, they advantage in lieu ot a loss ; and as, in oori- 
are termed the W'n.Lv of manumission, or | «u(7imiice of einaiieipathm, tlie property in- 
theW'jLLAol mutual amity, by a reference of j \ulvod in the slave is destroyed, the Willa 


the W'JLLA ol mutual amity, by a reference of , . , . ^ -- 

the cU’ect to the cause. Loth species, more Ihereol consequently belongs to his emanci- 
over, bear the characteristic of assistance : — 
and as the Arabs were accustomed to assist „ 

each other in vaiious ways, and the prophet, passage between llio crochets is in 

interpreted such mutual assistance into AViila I plueir.s rather ob.se ii re ; and alfords an 
of both species, he used to say of them, great liberty occasionally 

indiscriminately, “ Till-}' have WiLiA peopkM MoJovees ernployi'd in tho 

among them,” and also, “They have Iia- | uf the Persian ifedaya, 

[sworn confederates] among' them ; ” j ^ y*ey have endeavoured to 

by which last is understood the relation of i alleging the excessive close- 

Mawla Mawalat, as the Arabs were accus- j 

j uilrouuctory addii'hH.J Ihe whole passage, 

— ; in the Arabic, stands verbatim thus, be- 

I cause he assists him thereby, and conso- 
* There is no single word in our language ; quently attaches liim ; and he likewise, in 
fully expressive ol this term. The shortest olfeet, gives hie to him by tho destruction of 
definition of it is “ the relation betAveen the i Ins bondage, wlienee he inherits of him; 
master (or patron) and his freed>man ; ’’ and his Willa, with respect to him, resembles 
but even this docs not expresa the whole relationship ; and also, because [there must 
meaning. be] an acquisition for a surrender.” What is 

t The Willa of manumission. ' j mentioned of “ the liability to the fine of blood 

J The Willa of beneficence, or of favour. ! being induced by manumission” is because 
The Willa of mutual amity, or of edn- j an emancipator is the Akiia of his freed-man. 
eracy. Moakil.) 
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pitor}« It if to 1 m obserred ilut awoman 
li ^titled to the Wilk of her emancipated 
llave in the fame manner as a man;— 
heoattse of the tradition before quoted;— 
and also because it is recorded that upon a 
freed-man of Hamaza dying, and leaving a 
daughter (Hamaza also being dead and 
having left a daughter), the prophet divided 
hisefiects equally between this daughter and 
the daughter of Hamaza.— It is also proper 
to observe that manumission for a compen- 
sation, and manumission, without a compen- 
sation, are alike with respect to this rule, 
as the tradition above mentioned is absolute. 

A stipulation of waving the claim to in- 
heritance is invalid, — If a person einaneipate 
his slave, engaging, at the same time, that 
“ he will not claim the right from him,” such 
engagement is null, and the Willa appertains 
to the emancipator notwithstanding ; becaiwe 
the condition here mentioned is contrary to 
the [of the Koran], and is consequently 
invalid. 

yVdC Willa of a slave emancipated ht/ 
Kitahai appertains to his master, — Tfon a 
Mokatib paying his raiiHom he is free*, and 
the AVilla belongs to lus master, although he 
become free after his [th<' muster’s] (le(s us(‘; ’’ 
because he becomes free in eonsetjuenee of a 
contract of Kitabat to which bis master was ^ 
a pa ty ; and as a Mokatib, like a Modabbir, j 
is not a subject of inbent anec , be is eonse- | 
qucntly emaneiputed wbib' the inaslei’t>' 
nght of property eoatimies. — The same mb* 
also holas with respect to a slave whose 
muster has beqmiathed him manumission, - - 
or a slave whom a person (lireels, in his w ill, 
to bo purchased and set fri'o upon liis deecn‘«(‘, 
-~ibr tho act of the executor, after tie* 
testator’s death, is eciuivaleiit to the aet ot 
the U'Stator. 

Oiukction.—TUo slave in question ean- 
ndt bo considered as emam iiuited from the 
testator, except where he i.> his uetual pro- 
perty ; and ho discontinues from being his 
property because of his death. 

Rkply. — T he whole estate of tlie testator 


In tk€ emandpatim of a pregnant female 
slave, the WUla of the fatus belongs to her 
emancipator, — Ir a slave marry the female 
slave of any person, and she become preg- 
nant, and her master then emancipate her, 
she is accordingly free, together with the 
foetus in her womb;— and the Willa of the 
foetus belongs to her master, and never can 
shift from him ; because he has emancipated 
it, not as a dependant of the mother, but 
independently, and of itself, as being a por- 
tion of the mother, and it is capable of being 
so emancipated.— The Willa of the ebUd, 
therefore, cannot shift from him, because the 
prophet nas said, “ The Wjlla belongs to 
the person who emancipates.” — The same 
rule holds if the female slave be delivered 
of a child at any time short of six months 
from tlie date ol her manumission, because' 
in this ease the existence of the foetus at the 
time of manumission is certified. The same 
rule also holds if she be delivered of two 
ehiidreii, one within the six months, and the 
other after they have expired ; because 
those are twins, as having been begotten 
from one seed. It is otherwise where a 
female slave, being pregnant, enters into a 
contract of Mawulat with any person, and 
her husband also enters into a similar con- 
tract with any other iicrson ; for in this 
case the Willa of the child belongs to the 
iiiast(*r of the fatlier, because an embryo 
I eunnot of itself lie a party to a Mawalat 
leonlraet.as that is cuneludid by proposal 
i and a<*eej)taue(*, of which an embryo is in- 
j capable. 

lint if she he not delivered within six 
I mendhs from the date of her manumission, it 
inuj/ shift from hnn to the father s emanci- 
natiu'.—li the female slave mentioned above 
be ddivered of a eliild afu*r six months from 
the dale* of manumission, the Willa belongs 
to the mother's master, because the child is 
in tliis ease free as a dependant of the mother, 
and is therefore a dependant of her with respect 
to tl 10 Willa. As,ho\yever, in this case, it is not 
certain that the child existed at the time of 


is regarded as Ids pro])erty ns long as there manumission, so as tliat it should be einanci- 
il occasion, — that is, until his will bo patt'diude])endeiitly and of itself, if the father 
executed. ^ be afterwards emancipated the Willa shifts 

And the same of the Willa of Jlodahbirs, from the master of the mother to the master 
Am-Walids, — If a master of slaves die, his of the father, because of the child having 
Modabbira and Am-Walids are free (as has become free, not of itself, but dependentlv. 
been explained in treating of manumission). It is otlierwise wliere she jiroduces a child 
and the Willa of them belongs to him,t ns within six months, for in that case the Willa 
be emanoiimtod thmn by making them ]Mo- would not shift from the one master to the 
dabbirs and Ain-Walids, other. The ground of this is, that Willa 

And slaves emancipated ht/ oJfinitt/.^lY i\ stands in the same predicament with parent- 
person become |roprietor of a relation w ithin | age ; for the prophet has said, “ Willa is a 
the prohibited degrees, such relation is free, | rtiationship as much as the relationship of 
(as nas been explained under the bead of 1 parentage, and cannot be sold, or given 
manumission), and the Willa of him belongs I away, or inherited.” In the same manner, 
to his person, ns he is emancipated from his : moreover, as parentage is established on the 
property, part of the father, so al>o is WiUa, Besides, 

■ I the Willa was referred to the mother’s 

master, of necessity, merely beoa^ of the 
* In which case tho Willa appertains to father’s incapacity : but upon tne father 
AUlmirs. , becoming capable, the Willa reverts to his 

f Descending, as a heritage, to his heirs, master ; — in the same manner as the child of 
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an asseyeratiiiff woman* is of necessity re- 
ferred to her family; but if her husband 
afterwards retract his assertions, the parent- 
al of it is then established in him. — It is 
ouierwise where a female slave is eman- 
cipated during her edit from the de ath of her 
husband, who was a Mokatib, and who has 
left effects sufficient to discharge his ran- 
som,— and she brings forth a child at any 
time within two years from the time of his 
decease ; because in this case the Willa of 
the child appertains to the master of the 
mother ; for as it is here impossible to refer 
the conception to a period subse(iueut to tlic 
father^s decease, it must then^i'ore be referred 
to some time durint? bis life and as the 
foetus existedt at the tinu* of her mann- 
mission, the Willa of it therefore belongs to 
the mother’s master, sinee he has emuiK'i- 

f ated the child by itself and indenendently. 

t is also ollierwise win re a f('niah‘ slav4* is 
emancipated whilst in her Kdit from (li\orce, 
and brings forth a ( liiM witliin less than two j 
Vears from the date of hi r nuininnission ; i 
for in this case also, notwithstanding her ‘ 
husband be emaneipated, tht' Willa of ihe| 
child belongs to the niollier’s niastt r, 
whether the divorce she was und< r he | 
reversible or irroversihh'. It )h longs to him ' 
in the ease of irrevc'rsihle di\ore<‘; lx eauso 
after such divorce, the begetting (d’ tiie (dnhl 
cannot be attributed to the father, as his 
having connexion with tin* feinule hlavc* iii 
question after an irreversible divorce wouh: 
ho unlawful, and w-e must always, ns far as 
possible, put a fair eonstruetion on the aels 
of a Mussulman. Tin' lu'getting of it is 
therefore rofeire<l to him anteeedmt to 
divorce ; and as the fo-tus exists at the tinu' 
of emancipation, the Willa of it eonstsiuently 
belongs to tlie mother’s master, as lu' lias 
emancipated it of itsedf and indepr'iulent ly. 
In the same nianm'r also, it Ix lcmgs to him 
in the ease of reversddi* divorce ; l»eeause 
the cliild being born ol the sl;i\e in (iin stion 
within less than two years, it is ])()ssild(; that 
the fmtus may liave existed during divorce, 
in which ea-e tlicue is no oer-asion lor a 
reversal of the tlivore<’ in onler to the <stah- 
lishment of the ])arentage ;~or, on the otlu r 
hand, it is possible that the fotus may not, 
have existed during divore<-, in which cas<' a 
reversal of tlie divorce is esst ntial to the ! 
establishment of tin- parentage- : -now such , 
reversal is doubtful: — no regard, tin n fore, 
ia paid to that, but the conception refernd 
to the lime of the marriage ; and us the hetu-^ 
exists at the time (‘f manumission, tin* ehild 
is therefore emaneipated indepenaently and 
of itself. It is wTiltcn in the Jama Sagheer, 
that if a slave marry a fret d- woman, and ; 
they have children, and tliose (diildten eoin> i 
mit any offences, the fine falls u])on the ' 


* Meaning a woman repudiated m con- 
sequence of Loan. ‘ . 

t Meaning “ the child existed as (or, 
the state of) a feetus.” 


Mawlas of mother ; beoanse they hayo 
become hee as dependants of their mother. 
Their father, moreover, ia not possessed 
either of Akifas or of Mawlas by manumis- 
sion. Consequently, they or© of necessity 
attached to the Mawlas of the motlier, in the 
same manner as in the case of an ossever- 
uting woman, before alluded to : but if, 
afterwards, the father be emancipated, the 
AVilla of them shifts to the Mawlas of the 
father, as was before explained. The 
Mawlas of the mother, however, are not in 
lliis case « ntitliMl to recover, from the Mawlas 
of the father, the tine they have paid on 
neeount of tin* children’.^ offence, because 
at the time they paid it the Willa of the 
eliihlren upnertained to them ; and the Willa 
is n<»t i-st.ihlished to tli ■ muster of the father 
until he [the muster) emuneipato him [the 
tut her] ; heeuuse the oi'cusioii of WlUat 
nuinelv niannn>issi»)n, cannot be referred to 
an ant<‘(‘edent time, hut is restricted to the 
tiiiu' of ( luaneipuhon. It is otherwise with 
n-^pt'it • to the child of an asseverating 
w'HTnan, where the mother’s tribe pay the 
liui' on neeount < f any oifence eoinmitted by 
surh ehihl, and thy hnsliand afterwards 
ntraels his imputation against her; — for in 
this eas<‘ the panntagt* is (stahlished by 
retiring it to the eoneeption of that child: 

I and as the inotla r’s Mawlas have not paid 
ithe lim* •w'illin^.dy, hut per force, they are 
i aeeordingly entitled to recover it. 

of a J^irsHin inarrf/iiHi a fr(U‘d- 
a rersian” inarry a freed- 
woimm, and they have childn-ii, the Willa 
of th()s(‘ children rests with the Maw). is of 
tlu mother, wlmlher she was cmanoinuted 
h\ an Aral) or a i’ersian. The compiler of 
the Hedaya rcunurkH tliat this is the opinion 
of Moliammed ; l)ut tliat Ahoo Voosaf main- 
tains that the ehild is in this case buhject to 
the ^anle rule willi the fatln-r, inasmuch as 
its pj^rentiigi* is established in the father, in 
the same manner as if tlic pi rson wlio mar- 
ried the slave in question wen* an Arab, — It 
is otlierw'ise, howa ver, where the person who 
marries lier i.s u slaNc ; fur as a slavo is, con- 
slruetivily, u mere dead matter, the case 
is therefore tin* saUK* as if those children 
liad no fatlu r whatcia r. ’J’ho argument of 
Haneefa and Moliammed is that tlie Willa 
of iiiunuiniHsion is strong, and worthy of 
legard with resneet to its (‘fleets, whence 
equality is attended to in it, insomuch that 
a IVrsian emancipator is not equal to an 
Aiah emaneipalor. The jiarentoge of a Por- 
••lari, rnoreovi r. is weak, as they pay no - 
regard to ge nealogy (\yhenco no attention ie 
paid by thorn to equality in point of family); 
and that which is weak cannot oppose tfiat 
winch is strong. It i.s otherwise where the 


Arab. Ajmee. This term applies not 
only to the natives of Persia, but of all oHiev 
countries except Arabia. The ca«e here con* 
sidc nrd'tums upon the superiority which the 
Arabs claim* in point of privileges, over all 
(^hers. 
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(atlier is an Arab, because tbe pareutage of 
an Arab is strong, and is regarded with 
respect to equality and the payment of fines; 
•^r as the assistance they afford to each 
otW is on account of affinity or genealogy, 
there is therefore no necessity, in the case of 
im Arab, to have regard to the Willa.— It 
is related, in the Jama Hagheer, that if 
a Nabathean infidel marry a freed -woman 
who is a Christian, and become a Mussul- 
man, and enter into a contract of Mawalat 
with any person, and thev afterwards have 
children, the Willa of those children (ac- 
cording to Haneefa and Mohammed) apper- 
tains to the Mawlas of the mother. Abcm 
Yoosaf, on the contrary, maintains that their 
Willa appertains to the Mawlas of the father 
(namely, his Mawla Mawalat) ; because, 
although tbe contract of Mawalat be but 
weak, still it is on the part of the father;- 
and hence the children in qiu'stion resemble 
the child of a Persian man and an Arab 
woman*,— in other words, as, if a Persian 
marry an Arab woman, and she hrifig fortli 
n child, it is referred to the father’s tribe, so 
also in the present case, —(The ground on 
which this proceeds is that tlie parentage of 
u child is weaker on llie part of tlie inotln'r 
than on the part of the father.) The argu- 
ineD' of Haneefa is that the Willa of Mawalat 
is weak (whence it is eapahh* of dissolution^, 
’whereas the ^yilla of manumission is strong 
(whence it is ineupuhle of dissolutioiO ; and 
the weak cannot oppose* the strong. 

If the father and niathvr an' both frn'd- 
persons^ the Willa of thvir children hchnujs 
to the father » tribe,- li' the father he a 
freed-man, and the mother a frei'd- woman, 
the parentage of their ehildren is rt'ferred to 
the father's tribe; hecniisi* in this instance 
the parents are both upon an ( quality ; and 
the father’s side has the i»n ferene<', as ]>ro- 
teotion is on his sidt' more ell'oetual. 

Heirship As cst(d)lishcd bp the W'dbt of 
man amission. -—Wx the ilia of manumis- 
sion Asoobat* is estal)lislu>d ; — in t)ther 
words, where a person emaiiei pates his slave 
hoisAssahat to such slave, and is entitled 

* Asoobat, in its literal sense, .sigiiities 
binding together the hnuielu's of a tre<‘, a 
bundle of arrows, or so forth.— In its second- 
sense it is us<'d to express the deset'nt of 
inheritance in tlie male line. 

t Assaba, in its primary sense, signitii's a 
nerve, sinew, or tendon, of an ox or other 
animal, with which hundU's of arrows, A'c., 
are tied together. IK ni'e Assahu is used to 
express the first heir or head of a family, 
since the various branches of the family an* 
represented and (us it were) bound up iii his 
person. — Asoobat might he rendered heir- 
ship, and Assaba the iicir ; hut as the trans- 
Utur is apprehensive this might confound 
...oso terms with Wirasit and Waris [in- 
heritance and heir in the most extensive | 
ftense], he has therefore thought it advisable, i 
in this place, to preserve the original terms, : 
for the sake of distinction. 


to inherit of him in preference to his mater- 
nal ancles or aunts, or other uterine kin- 
dred ; because the prophet said to a person 
who had purchased a slave and afterwards 
emancipatrd him, ** He whom you have thus 
emancipated is your brother ; and if he 
manifest his gratitude, it is the better for 
him, but the worse for you ;~or, if he do not 
manifest his gratitude, it is the worse for 
him, hut the bettc^r for you ; and if he die 
without lea\dng heirs, you are his Assaba.’’-^- 
The daughter of Hamaza, moreover, emanci- 
pated her slave ; and the slave died, leaving 
a daughter ; and the prophet constituted the 
daughter of Hamaza her heir in the manner 
of an Assaba, that is. notwithstanding there 
was a daughter. — Where, therefore, Asoobat 
is estiihlislied on the part of the emancipator, 
he [>reee(les the relations (and such is the 
opinion of Alee). If, however, the emanci- 
pated have any Assahas by blood, they pre- 
‘d(‘, as the emancipator comes after the 
I patermil kindred.- -'1 he gioimd of this is 
that, in th >!i\ing of the ])rophet above 
<luot(‘(l, “ if he die without leaving lieirs,” 

the term heirs is to ho understood those of 
tin* d(‘seription of Assaba, as may he inferred 
from the tradition eoneerning the daughter 
of Hamaza. I'lie emancipator, therefore, 
lollows afte r the Assahas, but not after the 
maternal kindred.* If, on the contrary, 
the (‘manei])ated have no Assahas by blood, 

I the whoh* inherit anee Ix'longs to the emanci- 
1 )>ator. This is ^\ll(*re there is no participat- 
I mg heir. But where tln're is a snarer, the 
j emancipator is entitled to what remains 
after paying the sharer lii^ [or her] portion; 

! heeause the ( iiianeipator is the Assaba, 
j agroeahly to the tradition before qiioU*d. 

I I li(‘ ground of tills is, that the Assaba is 
I one ’i\}io I'l-oteets and assists his family; — 

I and as a master aids and assists his freed- 
I man (according to wliat has been already 
I stated), lit* is therefore his Assaba. Isow au 
.Assaba takes wliat remains after paying 
I till' portions . — lienee the person in question 
tak('s what thus remains. — If, theretorc, the 
(‘Iiianeipator W( re first to die, and then bis 
I freed-man, tlie estate of the latter would go 
I to the .sons of the emancipator, not to his 
I daughters. 

An enianeipatrefis is entitled to the Willa 
of her freed-fften, hat not of their 

children.— A is entitled only to the 

Willa of the pi rsoii Mhom she has herself 
, omaneipated, or of the person whom she 
(again) has emaiieipated, or of the jicrson 
. whom she has created a Mokatih, or whom 
her Mi^katil) lias created a Mokatib, or of 
! the person w^hose Willa has been trans- 
ferred t to her by her freed-man ; because 

• That is, he precedes the maternal kin- 
dred. 

t Arab. Jurra, literally drawp over.” — 
A case of transferring or drawing over the 
Milla, is where Uor example) tbe male 
slave of a w’oman marries a female slave, 
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such 18 the resided opinion of the prophet same manner also, the Willa of her freed- 
upon this subject; and also because, as man descends to the son of his emancipa- 
power, ^d the risrht of possessing property, tress, not to her brother, for her son is the 
are established in the person emancipated by nearest in lineal succession.— If, however, 
the act of the emancipatress, this person is the freed-man were to commit an offence! 
accordingly referred (in regard to the ^ViUtt) the tine for it would fall upon her brother; 
to her ; and in the same manner is referred because the offence of the ireed-man is the 
to her the person who is referred to her offence of the emancipatress, and her brother 
freed-man. It is otherwise with respect to is of her paternal kindred, whereas her sou 
parentage* (that is, the Willa of mami- is not so. — If, also, a freed-man dio^ leaving 
mission may be ostablislu d on the part of a a sun of his master, and the children of 
woman, but parentage cannot heso cstab- anotlur sou, his estate goes to the son, not 
lished) ; because Willa is establislu d in eon- to the erand-ehildren, because Willa 


sequence of the oceurreiiee of a nowt r to 
possess property, oiM'asioned by and arising 
from the emancipation, which may pioceed 
from a W'omaii in the same inanm r as from 
a man whereas ])ar(iitairc is cstahlisht'd 
bv regular ooliabitalioii [Firasb], and it is 
the husband that possesses the light of < 
habitation, not the wife; lor she is the up- j 
propriated, not the a]q)n>i>riator lienee j 
jianmtage cannot b“ ('stabli''lie<l m a woman. | 
The estate of a freeft-innn deset /o/s to the : 
Hueal heir of the eni(nieip<it(a\ ami a<>t ta his | 
heirs geueral.~~\ \' is to bi‘ obsei\( (l that the 
('stati* of a fri'ed-man goi s to tin' Assjiba 
[lineal heir] of the emaneipato?-,' to tin- 
nearest, and after him to the next of kin, - 
and not solely to his eliildren: b< e.iuse in- 
heritance does not hold with lesneet to 
Willa, for if such weri' tin* ease, the pro- 
perty of the freed-man would at all (xents 
descend to tin* sons and daugbti'rs (d‘ the 
emancipator (the sons reeeix ing two shares, 
...vi., ....v'. .bv. daughters orn), — wlnreas it is' 
not so. — Hence it is evident that inbeiitanee 
(lo< s not hold in Willa.— Sueet'^snui, liow- 
ever, holds witli respect to it but sueees- 
bion cannot be establisln il with ngard to any 
except a ptr.Miii fi'om wliom proeenls pn»tee- 
tion and aid; and ])ro1tction and aid are 
nflbrded by men only, not by w’oineii. Xow’ 
it being proved tliat the estate of a freed- 
man goes to tin' emancipator’s As.saba,— t.. 
the nearest, and al'trr liim to the next of 
kin, — it folloxvs that if a fnad-rnan die 
lea\ing the father and the .son of liis eman- 
cipator, the riglit of Willa desr-t nds to the 
son, not to the father (aee«jrding to Uarie<'la 
and Mohamimdb beeauM* the son is tie 
nearest Assaba [lineal In ir] ; - and, in tin- 
same manner, it w'ould go to the master’s i 
grandfather, not to his brotln r (aeeurding | 
to Ilaneefa), since (as he liold-') tin* grand- ' 
father is the luarer^t ot the two. In the J 


and the master of the feraab* slavr aft« r- ; 
wards emancipates her, and she brings forth , 
a child in six months from the date of lier | 
nianumis.sion ; when the Willi of such child , 
bedongs to the mother’s master ; but if, after- j 
w^ards, the woman emancipate her slave, ; 
the Willa of the child then shifts to Iier, as j 
being the emancipatress of tlie fathdV. 

• This means that an emancipatress is en- 1 
titled to the Willa of her freed-men, 
but not to the Willa of their children. 


descends to the nearest. This is recorded 
from several of the companions ; and among 
the rest from Amroo, Alec, and IbnMasaoo^ 

Section. 

Of the Willa Maieahit. or Willa of Mutual 
. 1 tniff/, 

Xafare ami ejferf of a eontract of Mawa- 
laf. — Tni: ea.’se of Willa Mawahit is xvherc 
^Itu- instance) a stranger* says to the person 
W'hosi' .ju’osrlyte be is.f or to any other 
p(THon, “ I <‘nl{ r into a contract of Mawalat 
with you, so that if 1 die my property shall 
go to you, or if (on the other hand) 1 commit 
an <dienee. tin* line is upon you or your 
Akila,” and the ])t r.son thus addressed as- 
si iits accordingly,— in eonsequence of which 
he bi'eomes the Mawla of tb(' stranger, and 
ut)ou bi^ decease without heirs inherits hU 
property.— 'i'iie stranger is termed the Mnwla 
.X^'fal, I and the person who thus accedes to 
the contract the Mawla Anila. <5— Shnfei 
maintains that a eontniel of Maw'ulat docs 
I not occasion inbei ilanee in any respect, and is 
j of no toiee wbatevi r, as it tends to annul tho 
right of the public tri asnry ;ll— whence tho 
invalidity of it, with n ^])eet to any other 
heir: lor if it ware valid with respect to 
such, his right (d lieritag<* would be annulled ; 
— ami on this ground also it is, that (accord- 
ing to Miafei) a man’s liequestof his whole 
property is invalid although the testator be 
I destitute of heirs ; for still (according to 
him) such Inquest liolds good to the amount 


* Aral). Ajirnee. Tliis term (as has been 
' already ri niarked) signitics, generally, any 
j person not an Arab. It is al. so used in tho 
same sen.se among the Araiks as llurbarian 
with the tireeks, or (ientile among tho Jews. 
The ca.se la re stated apiilies to any infidel 
alien coming into a Mus.sulman territory 
under proti'ction, and there emoracing the 
faith, in wldeh case it was custom!^ for 
s(Mn<‘ Mussulman to adopt him as his pro- ^ 
selyte. 

t Lit( rally, “ in whose hands he bas em- 
braced the luith.” 

: Literally, “ the inferior Mawla,** or the 
client. . t « 

$ Literally, “ the superior Mawla,* or the 

patron. 

11 Where a stranger dies without heirs, 
the w hole of his property goes to the public 
treasury. 
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0t ft third of hl» property! since if it 
iTiPc effeetcuil to the amount of the whole, 
tite liffht of the public treasury would be 
aailiuiled.*— The arffuments of our doctors 
Upon this point are twofold.— First, God 
}m said, in the Koran, Allow, to those 

VHO KNTKB INTO CONTRACTS, THKIIl SHARE 
OF INHERITANCE,” which text related to 
contracts of Mawalat: — and it is also re- 
corded that the prophet, upon b(?injf ques- 
tioned concerning a certain p( rson who had 
become the proselyte of another, and entered 
into a contract of Mawalat with tliat other, 
replied, ” This person is endowed with a 
riffht with* regard to tliat man, stiperior to 
all others, both during lib; and in death," — 
from which it may be inferred, that during 
his proselyte's liie he is subje ct to lines on 
his account, and upon his deeeasi; is his 
heir. — S econdly, the property of tlu* pro- 
selyte is this person’s riglit, whence he is at 
liberty to make use of it in any nianncr he 
pleases: for tlie ]»ro])erty would 1 ‘all to the 
public treasury only irnm this nfc(‘ssity, 
that there are no claimaiils to it, lud because 
the public treasury has any right iu it.— 
lf,_bowov(T, the ])ri»sclyti‘ h ave any natural 
heir, such liciv ])rcecd(*s tlu' Mawhi Mawalat, 
notwithstanding h*' he of the utmne kin- 
dred (sueh as a maternal unde fur instatua ) ; 
because the two ])crsons in question are the 
only parlies to the contract, whciu'c it is not 
binding upon any other ; and an ut( line rela- 
tion is entitled to inheritance.— It is to he 
observed, that in the e(tntraet in (]uesti»)n 
the parties must particularly imiition and 
stipulate fine and inlu ritanee, as has been 
explained in the exc*ni}dilieatit)ri of tin; eas(‘. 
If, therefore, the stipulation of inheritance 
he made on both parts, >\hoi‘Ver dies first 
inherits of the other; hut if on luie i*ar( 
only, heritage holds aereeahly to .stipulation. 
In the same manner abo, it n sponsihilitv 
for flues be btipulukd on butii jents, (mcIi 
is responsible lor the tines incurred by the 
otlior ; but if on one ])art only, responsibility 
holds accordingly; tor a thing is rendered 
obligatory only by undertaking for it , and 
it cannot he undertaken for hut by stipu- 
lation. It is also to he ohserveil, that it is 
essential, in contracts of Mawalat, that the 
Mawla Asfal, or client, he a stranger [Ajuiee], 
and not an Arab ; because among the Aralis 
aid and patroiuure run in families or tribes— 
(that is, one Arab aids or patronizes another 
whero th05^ are both of the same tribe or j 
family),— whence they have no occasion for 
en^ging in contracts of Mawalat. 

jBither party mat/ dissolre the contract in 
presence of the other. —T he Ma>vla Asfal, | 
or client, is at full liberty to desert from his ' 
Mawla Aaila, or patron, and to enter into a 
contract of Mawalat with some other person. 


lie holding that, in case of a person 
dying without heirs, two thirds of his pro- 
perty must go to the public treasury at all 
events. 


so long as the first shall not have paid any 
fine of his incurring ; because a contract of 
Mawalat is, like bequest, a reversible deed. — 
In the same manner, also, the Mawla AaUa, 
or patron, is at liberty to relinquish his right 
of Willa, and to break off the contract of 
Mawalat, because such a contract is not 
binding.— It is requisite, in case of either 
party dissolving the contract, that it be dis- 
solved in the presence of the other, in tho 
same manner as in the case of dismissing an 
agent, 'where the dismission is express, and 
not implied, or virtually induced. 

Or the inferior party may break it off 
in the superior's aosence, by engaging in a 
Maivalat u'ith some other person. — It is 
otherwise, however, where the client enters 
into a eoutraet of Ma^yalat with a person in 
the absence of tlie iornicr patron ; for in this 
easf‘ the first eontraot of Mawalat is dissolved 
without the presence of the party, this being 
a dissolution by etfect, and nceessarily re- 
sulting; — in other words, tlio dissolution of 
the lirst contract is a necessary consequence 
I of the formation of the second. — In this case, 
therefore, tho presence of the other party is 
ii(>t requisite ; in the sann* manner as the 
presi'iitH' of an ngimt is not reipiisito where 
1 h‘ is virtually disiuissed from his eniploy- 
^ ment, hv th(' constituent (for instance) him- 
I s' lf si'lling the artieh* oncerning 'v\'hich he 
had eon^tituted him his agent lor sale, 
i But he ean)i(>f dn .so, a fter the other has 
\ jtaid a fur incurred by him. — WllEIlE the 
I patron pa^s the line incurred for an offence 
I <'ommitted by liis eli^ nt, the latter is incapa- 
I eitated from quilting him and engaging in a 
i eoutraet of Maualat with any other person ; 
i --- ia-eause the riirht of another then becomes 
limplieated; and also, because the fine was 
decreed by the Kazee.— Ik sidt's, the line paid 
l)y the ])utron on his aeeount stands as a 
1 Miluahie eonsidi ration, in the same manner 
as the return for a gift ; whence he has it not 
, 111 his power to turn from his patron, in the 
I same manner as a donor, after receiving a 
I return, eannut ri'cede Irom his gift. — In the 
I same manner also, the child of the client 
jeaniiot turn iVoni tlie patron who has paid a 
I tine on account of its father ; and so likewise, 

1 if the patron pay a fine on account of the child 
of bis client, neither the client nor his child 
can aftt rwards turn from the patron, because 
with regard to the AVilla Mawalat they are 
as one person. 

-I freed man cannot engage in a contract of 
Mawabit. — An emimeipated slave, as having 
a Mawla in his emancipator, is not at liberty 
to enter into a contract of Mawalat with 
any person ; because the AVilla of Manumis- 
sion is binding, whereas tho Willa of Ma- 
walat is not so ; and during the existence of 
a thing which is forcible and bindmg, a 
thing whicli is not so cannot take place. 
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BOOK XXXIV. 

OF IKBAH, OR COMPULSION. 

The nature of compukioU defined , — Ikrait, 
or compulsion, appiies to a case where the 
oompelier has it m his power to execute 
what he threatens, — whether he [tho com- 


sinoe fear is nU usually excited by this 
deifree of beating or confinement. Compul- 
sion, therefore, is not established by a single 
blow, or a single day’s imprisonment ;‘~unle 8 « 
the compelled be a nerson of rank, to whom 
such a degree of beating or confinement 
would appear detrimental or disgraceful ; for 
witli re 8 {)ect to such a person compulsion is 


peUer j be the Sultan, or any other person, as established by this degree of violence, as by 
a thief (for instance). ~f he reason of this is, it his volition is destroyed.) 
that compulsion implies an act which men 'The purchaser becomes proprietor of goods 
exercise upon others, and in consequence of sold ujum eompuhum. — In the same manner, 
xi .11 .1 _ .1 „ . . . I aekiiowledgmeiit extorted by any of 

tlio aboNe modes of compulsion is invalid: 
because acknowledgment is a species or 
jiroof, inasmuch as truth is more probable, in 


which the will of the other is set at nought, 
at tlie same time that his power of act ion 
still remains.— Now this charactcrij.tic docs 

not exist unless the other (namely, tiu' person , . . , 

compelled) be put in tear, and ajiprcht ud j acknowledgment, than falsi'hooif; but in a 


that if he do not perform wliai the eomiu ller 
desires, the threatened evil will fall upon 
him; — and thisfeir and aiiprehension can- 
not take place unless the eomi)eller In* 
possessed of power to carry his im naee iiiti* 
execution; but jjrovided this ]K)Wer does 
exist, it is of no importaiiee whether it exist 
in the Sultan or in any other pcrMiii. With 
respect to what is recorded trom Haneefa, 
that “ compulsion cannot jiroeecd from an> 
except the «Sultan,” the learnt'd remark that 
this differeneo originates imiely in the 
(lihcrcnee of times, and not in any diU’erenc 


east' of compulsion falsehood is most probable, 
as a mail will aeknowledgo falsely whore, by 
so doing, lu' may avoid injury, 

ylfi (uhuoirlvdtjnn'ut extorted by compuh 
sion IS inruhd, — WiiKiii: a ])erson sella goods 
hy compulsion, as uI>om‘ statt'd, and makes 
delivery of them nmh r tin' iiilluenee of such 
eoninutsion, tin' inirelniHer becomes proprietor 
of them, aoeording to our doctors. — /itf'er 
mainluins that ho does not become proprietor, 
because u sab' by eumpulsiuii depends, for its 
\ali<lity, upon tbe ussi nt of the seller, and 
i sah' so i'lreumstain'ed cannot endow with a 


of argument ; for in his time in»iu' posMssed i right ot lu’opeity until such assent he signi- 

. .1 t. I ... _ i . I 1 4: .1 'I’l 4 ..i' 


power except the Sultan, but atlerward 
changes took plact' witli respt'ct to tl cus- 
toms of mankind. It is to be observed that, 
in the same manner as it is cHsenlial, to tin* 
establishment ol eempulsioii, that the com- 
peller be able to carry his menace into ('xe- 
cution, so lik('N\ise it is nqnisite that the 
person compelled he in IV'ur that the thing 
threatened will actually take ])laee ; and 
this fear is not supposed exc(pt it ajipear 
most probable to the jierson (tompelled that 
the compeller will execute what he has 
threatened, so to forc'C and constrain Iiiiii 
to the ]>erformaue'e of the act nhich the 
compeller rci^uircs of him. 

A verson forced into a contract may a fter’- 
wards dissolve it. — li' a ])ersoii exercise com- 
pulsion upon another, by cutting, beating or 
imprisonment, witli a \it w' to make him sell 
liis property, or purchase merchandi.se, or 
acknowledge a debt ol one thousand diriris 
particular person, or let his house V 


lied. The argument of onr doctors is that, 
in the (^ase in ipn stion, the jiillar of sale 
(signilied by projiosal and acceptance) has 
proceeded Irom lit nersons with respect to a 
lit subject; tin' .sale being merely invalid, 
from a want of one of the essentials of sale, 
namely, the mutual coiisi'iit of the partii's ; 
and th(' ])ur('hasrr, in an invalid sale, bc- 
(‘orucs proprietor of the article upon obtain- 
ing possession of it ; wln'iico it is that if a 
IK'i'son take i>osHes.sion of a slave purchased 
under an invalid ('on tract, and then eman- 
cipate him, ur })erlbrm sucli otlnT act with 
re.spcet to him as cannot afterwards bo an- 
nulled, it is valid, and he must pay tho seller 
the value, as is tho rule in all cases of in 
valid sale. — After the compulsion has ceased, 
iKAvever, if the seller signify his assent, the 
sale then becorai s lawful and valid, because 
by such asHint the causes of invalidity 
(namely, compulsion and unwillingness) are 
to a particular person, or let his house l<» removed, 
hire, and this other at'C'onlingly bill his pro- ; Tat the seller may resume the article^ 
perty purchase merchandise, or so forth, he ; prodded hr does not signify his assent to 
has It afterwards at his option either to ud- Me so/c.— Wiikum a person thus sells his 
here to the contract into which he has been j jiroperty by compulsion, he has still a right, 



of these contracts is that it have the consent hands ol another person -It i. othcrwMe m 
of both parties, which is not the case hero, i all other cases of invalid sale ; for m thoM, 
os the TOinpulsion by blows or other means 1 alt. r the purchaser has wld the article, tbe 
rather occasions a dissent ; and the contract j seller has no nght V) take it back ; becatise 


is therefore invalid. 

Unless the means of compulsion he trifiing. 
— (ThiI rule^ however, does not hold where 
the compulsion consists only of a single 


the invalidity of sale in those oases is oa 
account of the right of the law ; and when 
the purchaser sells the article to any third 
person, the right of that person becomes 


blow, or of imprisonment for a siagle day J involved in this second contract; and his 
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1 ^ right of tho LAW, as the 

^ IB neoeBsitooB, whereas the law 
^ •o.--In a case of compulsion, on the 

ootttrary, the invalidity of the sale is on 
J^ttnt of the ri^ht of the seller ; and as he 
li an mdividiml, it follows that, in this case, 
notmthstandlng the right of the second 
purchaser be involved in the second con- 
toot, still both rights are upon a par, as 
being both rights of the inuividual ; and 
conscouenlly, the right of the first cannot be 
annulled by the right of the second. 

Casfi of a Woffa is to be observed 

that fioino consider a Wutfa sale* to be in- 
valid, in the same manner as a compelled 
sale, and apply to it tlu; rub s of sale hv 
compulsion ; whence (according to them) if 
th(; purchaser in a Wufia sale sell the artude 
purchased, the sale so made by him may he 
broken through, ns the invalidity of the sale, 
in tins case, is on account of the non-eonsent 
or the seller, in the same manner as in a 
ease ot com pulsion. —Waff a sale is where the 
seller says to the piirelmser, “ I sell you this 
article in lieu ol the debt I owe you, ‘in tliis 
way, that upon my paying the debt tiie 
article IB mine.” Some determine this to h(‘, 
in fact, a contract ot pawn ; lor hot wren it 
and pawn there is no maiim r of diil'crd 
ns, although the parties denominate it a sale, 
snil the intention is, in ( tha t, a pa^^n. Aow 
in .ill nets regard is paid to the spirit and 
intention ; and the spirit and intdition <>j 
pawn exist in this iuHlunee,— whence it is 
tiiut th(| seller is at libert}’ to n.sunu* lie* 
article from the i)urehas( r*upen ]>aying his 
debt to him.- Some, again, t'on.sider a W alia 
sale to he utterly null, as the purehas» i, in 
ttiO case in question, n scinbU's a pt rseii in 
jest, since he (like a jester) repiaits the W(»rds 
ot sale, at the sunn* time that the « Ih et and 
purpose of sale amiot A\ithin Ins design, 
bueh sale ns therefore utterly null and \uul 
in the same manner as a sale made m jest. 

llaaeelile doctors of Samanaiml, en, the 
other hand, hobl a Walla sale to he both 
valid and uselul, ns it i,s a sjH-eies of sab' 
commonly pmetised from iieet'ssily and 
conveiilenee, and is attuided with advantage 
in regan to some elliets of sale, such as the 
mo ot iJio nniolo, oltlu.u^^h tho imrOia.or 
cannot linvlally dispose of it. 

A conwvJU'd mh is rendered rolid if the 
srUer wiflnnjlt/ rewire the vrire.^lr’ in a 
case of compulsion, the seller take possession 
willingly, the sale 
Is yoiid, as lus thus taking possession of the 
price 18 an argument of its Milidity ; in the 
.same manner as where, in a suspended sah*, 

price of the article, such receipt argues 
he Taltdity of the sde,_So, lik'tiise^Tf a 
Pnrt of the price conclude 
a biUim contract by compulsion, and the 
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iH^Muse^' '.'1“ “Ic i" SO termed 
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Pjrty who rooeived tho adTonoe shotild 
a^rwMds and willingly deliver the 

article for which the advance nad been paid, 
hi8 ^ doing is an argument of the vabdity 
of the transaction. It is otherwise where 
one person compels another to make a gift, 
saying to him, ** make a gift of this article 
to such a person.”— but without adding to 
the word gift “and delivery,’' and the per- 
son thus compelled make gift and debvery 
to the person named ; for such 
gift is utterly null, because the design of the 
compeller is that the donee shall be endowed 
with a right in the article upon the instant 
of donation ; and this design cannot be 
obtained, in a case of gift, but by a delivery 
of the article to the person specified. In 
a case of sale by comjiulsion, on the other 
hand, the end of the comjieller is obtained 
on the instant of compelling tho party to 
accede to the contract of sale. Gift upon 
compulsion, thcrelbre, comprehends a de- 
livery of tho {uliclo to the donee; whereas 
sale uixui eoniiJiilsion does not comprehend 
a delivery of the article sold to tiie pur- 
chaser,— whence it is tliat if the scdler, after 
acceding to tlu' contract from compulsion, 
make di'livcry of the article without com- 
, miKion, the sale is rendere d valid by such 
j delivery, —whereas the gift in question is 
j not n'lulercd valid by a delivery ol the article 
j to the donee. 

1 Jiuf d M' not valid if he he compelled to 
* hi a case of compulsion, the 
' s< lI(T take pussi ssion of the price by com- 
])ulsion, such recci])t does not render the sale 
, 'alid; and it is accordingly incumbent on 
him to ivturri tlie nricc to the purehascr, if it 
lejiiain ill liis hands, because of tlu* contract 
hvnig iiiialid. If, howcicr, the price have 
. lacn lost, or liaie pcnslicd in his hands, 

I nothing can he taki ii from him in lieu of it, 

^ liecuuse it was merely a trust with him, in- 
; asmuch as he took possession of it by consent 
^ ol the proprietor, namely, the purchaser, 
j A sale in u'hich the ,\<dler is compelled^ but 
not the purchaser y leaves the latter respon- 
\sdt(e for the article, tn rase it he lost in his 
\ hands.— If one person eompel another to 
j sell an ai tielc to a third person, hut do not 
.compel this per.son to purchase the article, 

I and It afterwards perish in the purchaser’s 
hands, he [the purchaser] is responsible to 
j the selh r tor tlie value, as the article is 
I inj>ured in his hands, such being the law of 
I invalid sale. It is to be observed, however, 

I that in tliis case the seller is at liberty to 
j take the oom]>eusalion from the compeller; 

I l)eoause as it was (in a manner) he w’ho gave 
the article to the purchaser, it may be said 
that it is he who has lost or destroved the 
fliers property. In short, Gie seller, in 
the case in question, is at full liberty to take 
the compe'nsation from eiUier of the two ; in 
the same manner us tffe proprietor of an 
usurped /irticle is at liberty to take his com- 
pensation Irom either party, where the article 
has, first been usurped from him, and then 
usurped by some other from the llret usurper. 
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If, however, the seller take his compensation 
from the compeller, he [the compeller] is 
entitled to recover the value from the pur^ 
chaser, since, in consequence of paying the 
compensation for the article, he stands as 
substitute to the seller.— It is to be observed 
that, in a case of usurpation, if the usurper 
sell the article to Ainroo, and he (again) sell 
it; to Khalid, and he (again) sell it to Bikroo, 
and CO on, from hand to hand, and the pro- 
prietor ♦ako his compensation from Khalid 
(for instaii'^e), in this ease every purchase 
subsequent U that of Khalid is legal ami ! 
valid; because as Khalid, in consequence j 
of paying the compensation, bi'comes pro- ! 
prietor ot the usurped article, he then appears j 
to have sold his own pro]a rt y ; whereas every 
purchase made before*, and evt n the jmrebaM ' 
of Khalid himself, is irnalid ; heeaust* the | 
article usurped becomes the ]iroperty ofj 
Khalid, hy retros]H‘et, Irom the time only ' 
that he took possession id' it. It is other- | 
wise where similar cireumstanees follow a ! 
eonipulsive sale ; for if, in siieh east*, the 
imrty compelled (namely, the lir^t sellei) 
signify his assent to any one of the suhse- 
([uent contracts, I'VcTy other (ontr.ud ai»t<-j 
cedent to that one is Nalid, and so likc\use i 
every subseiiuent contract ; hccauM* tlu* in- 
validity of tiicse contracts was on account ; 
of the right f»f the proj)ri( tor, as In* liad sold ; 
his property upon compulsion ; and he there- | 
fore possesses a light to rcNumethe ])r(»]>eitv, 
until he signify liis assent : hut upon his 
assenting to any (d’ tliose contracts, he re- 
linquishes this right ; and all the contracts 
become valid of course. 

Svvtion, 

A versoti may l(nrfa//y vat or drinl a 
jirohwitvd article, upon a c</ntf)n/,sion n/iich 
threatens life <fr linih.~\v one j)er 8 on use 
compulsion to^\ards anotlicr, hy irn[)rison- 
ment or blows, \Mtli a mcw to luake him eat 
eariion or dunk wine, still it is not la\\lul 
for the person thus compe lled to eat or diiiik 
of those articles, — unless he l»c ihicatened 
with sometliiug dang<Tous to lilt* or limb, in 
which case he.* may lawiiilly do so (and the 
same rule obtains if compulsion lx; used 
to make a person eat blood or [)oik ; — because 
the eating of uucli j)roliihited ai tich's is not 
permiltt elcAcept in ( ases of cxtrimity, such 
as famine, since in any <»tli( r case tlu* 
argument of illegality still uidnres. Now 
extremity, or uiia\oidahlc necessity, ele> not 
exist, to require tiie eating or dunking ol 
the article, except the* not eating it be at- 
tended with danger to hlc or liinh ; hut as 
the eating or elrinking is in such case 
permitted, it follows that it is so ]M*rniitti d 
where this danger is to he appn bended from 
imprisonment e»r Neither is the j 

person, who >• utus put in tear, under any 
ohlig^.tion to feufier the thing !nenac( d ; hut 
rather, if he do sutler it, and relraiti from 
eating or *di inking tlie prohibited article 
until he die, or lose any of his limbs, he is 
an offender ; because as, under such circum- 


stanoes, the eating or drinking is permitted 
to him, it follows that, if he refuse, ho is an 
acoessory with another to his own destruction, 
and is consequently an offender, in the same 
manner as if he were to refrain from eating 
carrion when perishing for hunger. Aboo 
Yoosaf maintains that he would not be an 
offender from persisting, unto death or dis- 
inembermentj in his refusal; because the 
eating or drinking, in the case in question, 
is merely lioensea (since the articles still 
eontinuc prohibited), — whereas the refrain- 
ing from them is an observance of the law ; 
and eoust quently, in persisting to refuse, he 
acts in chcilienee to the law.-^o this, how- 
ever, it may hi* re])lied, that in the case in 
question the ilh*giility no longer remains ; 
hceause, ns a Bituiition of compulsion or in- 
dispcn.siihlt* iK'ci s.sity is purtieularlv except^ 
ill the Koiun, it follows that under the cir- 
cumstances lien* described the argument Of 
ilh'galitv dot 8 not I'xist : heiieo the eating is 
positively lawful, juid not merely licensed. It 
Is to he 4'niarkt‘(l, howi‘\cr, that in the case ill 
qm stion the eompt 111 d ])crson is an offender 
tmlv where lu* knows tlie eating to he lawful 
aiHl nt'Vt'itlieless refrains; because as its 
legality is a matter of a concealed nature, it 
lolloNNsthat he standsexeu 8 td,fromignoranco, 
in the same nuuiiu r as mt'n are excused for 
omissions or nt'gh'ets, from ignorance, in tho 
beginning of llieir eonvt rsion to the faith, 
or (luring tlu ir resideiit'c in a hostile country. 

! A person must not declare himself an {n» 

\ fdel, or revile the prophet, upon compulsion, 
i unless he he in dunyer of othemrise losing life 
or timh. — If one ])erson compel another to 
turn infidel, or to revih* the prophet, hy 
imprisonment or blows, still eompulBion [iu 
its legal and exculpatory Hcnst*] is not estab- 
lished; hut if he TiH iiaet* him with some- 
thing which juits him in fear, and gives room 
, to apprchtiKi danger to life or limb, in this 
J ease compulsion is established. — llie reason 
of thN> is, that as by nit re blows or impribuii- 
nieiit eompulsiou is not established with 
regard to eating prohibited incuts (us was 
belore exjdained), it follows tliat it is not 
eslahlisht d with regard to inlidelily a fortiori, 
j hint e the illegality of inlidelily is much 
greater. Wlien, therefore, a person is put 
I in ftar for his life or limbs, to as that 
! eoiiii)ulsion is estublislied, it is lawful for 
him to niuke an exhibition of infidelity 
(that is, to repeat infidel expressions),— 
and if he merely exhibit this with his lips, 
hut keep liis heart steady in tho faith, 
he is not an ofllnder ; because when Amor 
had fallen into the hands of the infidels, 
and th(\ had compelled him to revile the 
prophet, lie said to him, “if you find your 
ht art still firm in the faith, your uttering 
intidel txpressioiis is immaterial; — nay, n 
they again should compel you, you may 
again repeat such infidel expressions;** — 
and a passage in the Kohan was also re- 
vealed <0 the same effect. Another reason 
is that bv uttering infidel expressions faith 
not destroyed, since the actual faith 
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irbiok it b imdmtood rectitude of 
mut) «tiU coutiTiueB uneffected, and if ne 
were to refuse uttering such infidel expres- 
rions he would incur actual deBtruction. as 
riie infidels would in that ^se dismember 
or put him to death. — Yet if he persist in 
refusing unto death, he has a claim to merit, 
and is entitled to his reward ; because Jeeb 
persevered in refusing, and sufiered death 
m consequence ; and the prophet gave him 
the name of Seyd al Shaheed [the martyr], 
and declared, in afterwards speaking of him, 
**he is my friend in heaven;” and also 
because, in thus acting, his honour is etiec- 
tually preserved. A refusal, moreover, for 
the sake of religion, to utter any intidel 
expressions, is an observance of the law : 
in opposition to the case before stated, as 
there the eating of carrion, or so forth, is 
positively lawful, because of the exception 
cited on that subject. 

A person destroying the property of another 
upon compulsion is not responsible : hut the 
compeller is so. — If one person oompol another 
to destroy the property of a Mussulman, by 
menacing him with something dangerous to 
life or limb, it is lawful for the person so 
compelled to destroy that property ; because 
the property of another is made lawful to us 
in all cases of necessity (sue-h as in a situa- 
tio! of famine, for instance), and in the case 
in question this neci'Ssity is established.-- 
The owner of the property inust in this 
instance take his corn]) ‘iisal ion ijom the 
compelltT : because th(‘ eoniiielled is merely 
the instrument of the compeller in any 
point where he is capa))le of being so ; and 
the destruction of ])roi>erty is of tliat 
nature. 

A person murdering another upon com- 
pulsion is an offender ; hut the eompeller is 
liable to retaliation. — If one ])ersou eompel 
another, by menacing him with death, to 
murder a third person, still it is not biwful 
for the person so menaced to eommit tlie 
murder, but ho must ratlu'r refuse, even 
unto death. — If, therefore, he indwithstand- 
ing commit the murder, lie is aii olfemU r, 
since the slaying of a Mussulman is not per- 
mitted under any necessity whatever, — In 
this cose, however, the retaliation is upon 
the compeller, if the muider be wilful.— 
The compiler of the Hialaya remarks that 
this is according to Haneefa and Mohamim d ; 
and that Zitter, on the contrary, maintains 
that the retaliation, is upon the compelled 
person whereas Aboo Yoosaf liolds that 
there is no retaliation upon either party,— 
and Shafei (on the contrary) contends that 
it is incurred by both. — The argument of 
Ziffer is, that the act of murder has pro- 
ceeded from the compelled person, both de 
facto and mio ani\jio, and the law, also, 
has attached to him the efiect of it, namely, 
criminality : consequently he incurs retalia- 
tion. — (It is otherwise in the case of destroy- 
ing the property of another upon confpulsion ; 
since as the law has not attached the effect 
thereof, namely, the oriminality, to himf it 


is eonsequentlv referred to another, namely, 
the oompeUer.) Such also is the argument 
of Shafei for awarding retaliation upon the 
compelled person: and his argument for 
awarding it upon the compeller is, that from 
him proceeded the moving cause of the mur- 
der, as the compulsion was the cause of it ; 
and the moving cause in murder stands (ac- 
cording to him) subject to the same rule 
with the actual perpetration ; — as in the 
case of witnesses whose evidence induces 
retaliation ; in other words, if two witnesses 
give evidence of a wilful murder, and in 
conformity with their testimony retaliation 
be executed upon the accused, and the per- 
son to whose murder they had borne testi- 
mony afterwards prove to be still living, 
those witnesses are then put to death in 
retaliation. The argument of Aboo Y^oosaf 
is that concerning the propriety of awarding* 
retaliation upon the compelled person there 
is a doubt ; and, in the same manner, there 
is also a doubt concerning the propriety of 
awarding it upon the compeller ; for in one 
way the view is to fix the murder upon the 
compelled, because of his being an offender, 
and it is also fixed upon the compeller, 
because of his being tne mover : — thus a 
doubt oppos(‘s itself with respect to each ; 
and hence neither of them is liable to re- 
taliation. Tile argument of Haneefa and 
Mohammed is that the compelled person ia 
in this instance, loreed to the commission^ of 
lh(‘ murder by a natural instinct, 'which 
leads a man to prefer his own life to that of 
I another; and-hii must therefore, as far as is 
i pos.Mbie, be it'garded as the instrument of 
' the compeller. He is accordingly considered 
as his instrument in the commission of the 
murder, in the manner of a weapon. He 
cannot, however, be his instrument with 
regard to the criminality of the murder, m 
such a way as that no part of the crimi- 
nality would attach to himself, but the 'u^holo 
be imiuitable to the compeller ; and hence 
the murder, with regard to its criminality, 
is restricted to tlic person compelled. — This 
is thendore in some measure analogous to a 
case of compulsive manumission, — or of a 
person compelling a Magian to slaughter* a 
goat; that is to say, it one person compel 
another to emancipate his slave, and he 
emancipate him accordingly, in this case the 
emancipation is reierred and imputed to the 
compeller, wdience he is answerable for the 
value of the slave, — but the emancipation is 
imputed to the compelled with regard to the 
execution of it, for if it were in this respect 
also imputed to the compeller, the slave 
would not become free ; — and, in the same 
manner, if a person compel a Magian, or 
other idolator, to slaughter the goat of 
another, his act is referred and imputed to 
the compeller, with regard to the destruc- 
tion of the property, but not with regard to 
a lawVul Zabbah, whence the goat is pro- 

• Arab. Zabbah. (It is fully explained 
under its proper head.) 



Book XXXLY.] COMPU3JSffOk 


Mbited and carrion : — and so likewise, in the 
ease in question, the act of the compelled 
person is imputed to the compeller with re- 
spect to the destruction, not with regard to 
the criminality. 

^ Case of compelled divorce or ctnancipa- 
tion. — Ip one person compel another to di- 
vorce his wife, or to emancipate his slave, 
and this person accordingly divorce his wife 
or emancipate his slave, such divorce or 
emancipation takes etfect, according to our 
doctors : in opposition to the opinion of 
Shafei, as has oeen already stated under 
the head of Divokck. — In the case of 
compulsive manumission, the person com- 
pelled is entitled to take the value of th' 
slave from the compeller, because as in this ' 
case the compelled admits of heiug eouM- ' 
dered as the instrument of the coiiipelkT 
with regard to the destruction of ])ropcrty, 
to him such destruction is accordingly re- 
ferred and imputed. lienee he is at liberty 
to seek a compensatiou from the compeller, j 
whether rich or poor; and the slave is not j 
liable to emancipatory labour, as that eould j 
only be due Irom iiim either with a view to 
his emancipation, or on aeeouiit of the li^^lil ' 
of some other ])ersini being iiuolved in him, 
neither of which moti\es exist in the ].rt‘seni 
instance.— It is also to be ohser\ed that the 
compeller, in this case, is not entitled to 
take from the slave his value as ])aid to his 
proprietor; because as he [the eomjH'lhuJ is 
sued on the score of a destruction of the 
slave, it may therefore be said that he lias 
(as it were) murdered or made away with 
the slave; and he [the slave] consequently 
cannot be responsible.— In the ease of com- 
pelled divorce, also, the person comnelled is 
entitled to take from the compeller half tlu* 
dower, provided the divorce he before con- 
summation or, if no (lower was men- 
tioned in the marriage eontraet, lie may 
take from him that loi ^liieh he is Jiimself 
in such case responsible, namely, a Matat, or 
present, as that is what he incurs by the 
divorce.*— It is otherwise; where the com- 
pelled divorce is pronounced after (consum- 
mation ; for in that case the dower has been 
already made due by the cousummation, and 
is not made so by tlie divorce. 

Case of a compelled appointmoit of agency 
for divorce or emancipation. — If a person, 
upon compulsmn, create another his agent 
for divorce or emancipation, aiid-lhe agent 
divorce the wife, or emancipate the slave, 
of the person thus coinpelle(l to authorize 
him, such divorce or manumission is valid, 
on a favourable construction; because a 
compelled contract or commission, provi(led 
it be such as is rendere(i invali(l by involving 
an invalid condition, is invalidated by the 
compulsion ; but a commission of agency is 
not rendered invalid by involving an invalid 
condition.— In the case of divorce, the cora- 
elled cop^tituent is entitled to take Half the 
owe rfrom the compeller,— and, in the case 

♦ See Vol. L, p. 464. 


of ttannmiBsion, to take from the compeller 
the value of the slave : because in both cases 
the end and design of the compeller was to 
destroy the constituent’s right of property, 
in performing the act for whioli ho appointed 
him agent. 

No deed^ in itself irreversihU.^ can he re- 
tracted after being executed by compulsion . — 
lx is to be observed, as a rule, that in all 
deeds or contracts which, after engagement, 
do not admit of reversal or dissolution, 
compulsion has no effect whatever, but they 
are equally obligatory and valid under cqm- 

f )ulsioji as otherwise. Hence compulsion 
las no operation upon a vow, since this (un« 
lt‘ss it he of a suspended nature) is incapable 
of dissolution ; and accordingly, the person 
eompelled into such a vow is not entitled to 
take any thing w hatever from the oompeller 
in (‘onsideratiou of the loss ho incurs by 
sucli VOW'. — In tlu' same manner, also, com- 
pulftioii is attended w ith no ellect iu oaths, 
T in Zihar, as those do not admit of retrac- 
tion; and rev(Tsal of (li\or(*e and Aila are 
also suh)(‘(‘t to the same rule, as well as a 
recantation of au Aila oalh at the time of 
making tiie asseveration.— Ill Khoohi,. also, 
as being a suspension ol’ divorce on the part 
(d‘ the liushaiul (lor he suspends it on the 
payment of the (‘onsideratiun), compulsion is 
attended with no ellect, since it is incapable 
of reversal or dissolution ; and accordingly, 
if the husband l)e eompelled into it, not the 
wife, slie is unsw'erahle for the con8i(lerati()n, 
since slie assents to it, us having und(Ttaken 
for it without eompulsion. 

llliorcdom^ by compulsion incurs punish- 
menf.— \v a person, upon compulsion, commit 
whoredom, he is liable to punishment, accord- 
ing to II aneefa,— except where the compeller 
is a Sultan.— The two disciples, on the con- 
trary, maintain that lie is not liable to 
punishment in either case. 

Case of apostacy upon compulsion. — If a 
persoh, upon compulsion, become an apostate 
by pronouncing a renunciation of the faith, 
yet his wife is not separated from him ; be- 
cause apostacy has a connexion with belief, 
wlience if his mental faith continue firm, he 
does not become an infidel by the mere verbal 
renunciation. — In thcj case in question, more- 
over, his infidelity is dubious, and conse- 
quently his wife is not separated from him, be- 
cause ol the doubt. — If,tncrelore, the husband 
and wife difler, she insisting that she has been 
.separated, and he that his renunciation was 
only pronounc(4 outwardly, but that his faith 
still remains firm, his declaration must be ^ 
credited ; because a declaration of apostacy* 
is never used with a .view to effect a matn- 
monial separation, but merely signifiei a 
change of b(;licf : and the compulsion, on the 
ollur hand, affords an argument that the 
belief has not been altered oonsequentiy 
his declaration must be credited. — It is other* 
wise with respect to a man turning Mussul- 
man upon compulsion ; as a man who embraces 
the faith upon compulsion is nevertheless 
admitted to be a Mussulman, because of the 
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posaibiUW that hin faith accords with his 
words*— 'In short, in both cases (namely, com- 
pulidon to apostacy, and compulsion Islam) 
a preference is given to Islam, as it is the 
superior, and cannot be overcome.— What 
is here advanced relates merely to the award 
of the Kozec ; * for with God, if the person 
do not believe in his heart, he is not a Mus- 
sulman. 

Case of Islam upon compuhion. — If a per- 
son become a Mussulman upon compulsion, 
so as to bo decreed a Mussulman, and 
afterwards apostatize, still ho is not worthy 
of death, since hia Islam is doubtful, and 
doubt prevents the execution of death upon 
him. 

Case of a husband acknowledging his having 
apostatized upon compulsion. — If a person, 
after having made, upon compulsion, a decla- 
ration of infidelity, should say to his wife, 
who claims a separation, “ I said a thing in 
which I was not serious” (in other words, 
‘‘ I spoke falsely”), in this case his wife is 
separated from him in the conceptit*n of the 
Kazec,t and he [the Kazee] must issue a 
decree accordingly, although there be no sepa- 
ration before God.— ' i'he reason of this is, that 
from his acknowledgment it is establislud 
that ho was not compelled into his declara- 
tion, but made it without compulsion, as the 
compeller used compulsion 1o\Nardshim not 
wit-; a view to extort the d('elaration from 
him, but with a view to make him change 
his faith ; and as he, of his own choice, 
made the declaration ()f inlidelity, and his 
wife claims a separation, his allegation that 
“ he intended nothing ” oaiinctt he enalited 
with the Knzec, who must then' fore issue a 
decree of separation, nlthougb there be no 
separation in the sight of God. — I f, on the 
otner hand, he allege that ” ho intended 
merely to fiiltil the dcsiiin of tlie comix lh r, 
namely, to make a declaration of inlidi lity, 
at the same time that he spoke under a 
mental reservation,” in this case his wife 
is separated from him both with the Kazee, 
and also in the sight of God ; because in this 
case ho appears to have made a serious 
declaration of infidelity, notwithstanding lie 
may have screened himself under the mental 
reservation. — In the same manner, if a per- 
son compel another to Avorship a cro.ss, or to 
revile the holy person of the prophet, and 
he do so accordingly, and afterwards plead 
that “his design in w’orshipping was the 
worship of God,”— or “ by Mohammed he 
meant some other than the proi>het,” his 
wife, claiming separation, is separated from 
him with the Kazee, but not in the sight of 
God whereas if he w'ere thus to worship a 
ewsa, or to revile the prophet, under a mere 
mental reservation, his wife would be sepa- 
rated from himboth with the Kazee, and also 
in the sight of God, for the reasons above 
stated. 


• That is, ” relates to the mere point of 
law. ’ 

t That is, “ in the eye of the law.’* « 


BOOK XXXV. 

OF HIJR, OR IKHIBITION. 

Definition of the term. — Hub, in its primi- 
tive sense, means interdiction or prevention. 
In the language of the law it signifies an 
interdiction of action, with respect to a par- 
ticular person, who is either an infant, an 
idiot, or a slave,— the causes of inhibition 
being three, — infancy, insanity, and ser- 
vitude. 

Chap. I. — Introductory. 

Chap. II.— Of Inhibition from Weakness 
of Mind. 

Chap. 111. — Of Inhibition on account of 


CHAPTER I. 

Inhibition operates upon infants, slaves, 
and lunatics.— hiY. acts* of an infant are not 
lawful unless authorized by his guardian, nor 
the act of a slave unless authorized by his 
master ; — and the acts of a lunatic, who has 
no lucid intervals, arc not at all lawful. The 
acts of an infant are unla\vful, because of the 
defect in his understanding ; but the license 
or authority of his guardian is a mark of his 
eapaiaty ; whence it is that in virtue thereof 
an infant is accounted the same as an adult. 
The ilh'gality of the acts of a female or male 
slave is founded on a regai d to the right of 
the owner; — for if their acts (such as pur- 
chase and sale) witc valid and efiicient, they 
wauild be liable to debt, and their creditors 
might appio])riate their acquisitions, or even 
sell their persons for the discharge of their 
demands, whence the master’s advantage 
waiuld be defoatod. If, how'ever, the master 
signify his assent to their acts, he thereby 
agrees to the destruction of his right. With 
respect to the acts of a lunatic, they are not 
lawful under any circumstance, as he is 
utterly incompetent to act at all, although 
his guardian should agree to his so doing. 
It is otherwise with respect to a slave or an 
infant : for a slave is possessed of personal 
eolupeteney, and there is hope of an infant in 
due time attaining that competency, — whence 
there is an evident difference between those 
and lunatics. 

Whence p\(vvhasc or sale bg them requires 
the assent of their immediate superior. — If a 
slave, an infant, or a lunatic, snould sell or 
purchase any article, knowing at the time 
the nature of purchase and sale, and intend- 
ing one or other of those, the guardian, or 
other immediate superior, has it at his option 
either to give his assent if he see it advis- 
able, or to annul the bargain ; because, as 
the control and suspension with regard to 
the acts of a slave arc on account of the right 
of his master, it follow's that he has an option 
with respect to them ; and as the same oon- 

' * Arab, teserrif, meaning transactions of 
any kind, such as purchase, sale, or so forth. 
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and suspension as to the acts of an 
infant or a lunatic are with a view to the 
security of their interest, their guardians are 
therefore to examine and attena to what may 
be good for them in their acts. It is requisite, 
moreover, that the persons here described 
know the nature of sale, in order that the 
pillar of the contract may exist, and the sale 
be concluded so far as to remain suspended 
upon the guardian’s consent and a lunatic 
sonietimes know’s the nature of sale, and 
designs it, although he be incapable of dis- 
tinguishing between the protit and loss 
attending it. — (A lunatic of this description 
is termed a Matooa ; — and his agency is like- 
wise valid, — as has been already mentioned 
in treating of agency.) 

Objection. — Suspense obtains only in sale; 
the original rule in purchase being that it 
takes effect upon the agent : * but in the 

f present instance, purchase bj" an infant or a 
unatio depends upon the as.sent of llie guar- 
dian, in the same manner as sah' by them. 

Heply. — The non-suspense of purchase is 
only where its taking effect upon the agent 
is possible, as in the case of purcliase by a 
Fazoqlee, or unauthorized person : but in tlic 
case in question it is impossible that tlu' 
urchase should take eflect u})on the agent, 
eoause of his incompetency where he is an 
infant or a lunatic, and because of tlie injury 
to the master where he is a slave. - Purcliase 
by them, therefore, is also sus])en(led. 

But it operates upon them tcifh respect to 
words only^ not tvith respect to acts. — It is to 
be observed that the three disqualitieations 
in q^uestion, namely, infancy, insanity, and 
servitude, occasion inhibition with respect to 
words, but not with respect to acts ;t because 
acts, upon proceeding from the actor, are 
existent and perceptible, whereas mere wwds, 
such as purchase, sale, and so forth, are 
accounted existent only wdiere they are of 
lawful force and authority, which depends 
upon the design of them, a thing wdiich, 
in the case of infants and lunatics, is not 
regarded, because of their want of under- 
standing; nor in the ease of slaves, because 
of the injury to their master. — In shoit, the 
disqualitieations here considen'd occasion in- 
hibition with respect to spec'cli, hut not with 
respect to actions ;— unless, how ever, those 
be of such a nature as to induce an effect 
liable to prevention from tlie existence of u 
doubt, such as punishment or retaliation, in 
which case infancy or lunacy occasion inlii- 
bition ; whence it is that infants or lunatics 
are not liable to punishment or retaliation, 
since no regard is paid to their design. 


' Arab. Mobashir : meaning the actor or 
performer of any thing ; w’hence, in treating 
of crimes, it is translated the perpetrator. 
(The translater thinks it is proper to explain 
this distiimtion, because of the equivocal 
nature of tne term agent.) ^ 

t Arab. Ifyal. Meaning overt acts, suen 
as a destruction of property , and so forth. 


All contracts or acknowledgments hy an 
infant or lunatic are invalid; and so like* 
wise divorce or manumission pronounced by 
them. — No contract entered into, nor acknow- 
ledgment made by an infant or lunatic is 
valid, for the reasons btdore assigned 
and, in the same manner, divorce or manu- 
mission pronounced by them does not take 
place, tho prophet having said, “ every 
divorce takes place except that pronounced 
by an infant.’ —It is to bo observed, more- 
over, that manumission is peculiarly pre- 
judicial and an infant does not understand 
l4ie nature of divorce, ns not being capable 
of desire ; and his guardian cannot possibly 
know whetlier tlie infant and his wife may 
not agree togetlier after he attains maturity. 
— Hence tho divorce or manumission pro- 
nounced by an infant are not siispendea, in 
their elfoct, upon the consent of the guar- 
dian. 

Or hy their gaardians on their behalf . — 
Ik, also, the guurdian hiinself pronounce n 
divorce upon the infant’s wife, or grant manu- 
mission to his slave, it does not take place 
in opposition to other acts, such as purchase, 
sale, and so forth. 

They are responsible for destruction of 
property, — If an infant or a lunatic destroy 
any thing, they arc liable to make a recom- 
pens(‘, in order that tlu* riglit of tho owner 
may be ])re8ervcd. The ground of this is 
that destruction occasions icsponsibility, in- 
dependent of the intention or design; — as 
wlu'rc, for iiistanee, a man’s property is 
destroyed, from being fallen upon by a per- 
son w alking in his sleep, or from the falling 
of an inclined w'all, after duo warning; in 
W'hioh cases the slei'per or tlie owner of tho 
wall arc responsible, although they did not 
design tlu* (h'struetion, 

Acknoirledf/nient by a stare affects him- 
self 'not his ynaster ; and takes effect upon 
him og his beeomi/iy free.- A'S acknowledg- 
ment made hy a slave is efficient with 
respect to the slave liimsc'lf, because of his 
com])cU'ncy ; but it is iiieflicicnt with re- 
spect to Ids master, from tenderness to his 
nght ; for if ho w'ere liable to be affected hy 
it, tlu* debt or obligation contracted by tho 
slave's acknowlcdgriicnt would attach t<> his 
[tlie slave’s] person or to his acquisitions, 
which w’ould bo destructive of his [the 
master's] property. — If, therefore, a slave 
make an acknowledgment concerning pro- 
perly, such property is obligatory upon nira 
after he sliall become free; because a slave 
is in himself eoinpeieiit to make a valid 
acknowledgment, the validity of which is 
how'ever oljslruetcd by the right of his 

. i. .* 

ui)Oii his becoming free, and consequently 
the obstruction then ceases to exist. 

Or on the instant^ if it induce punishment 
or retaliation. — If a slave make an acknow- 
ledgment inducing punishment or retalia- 
tion, th6se arc executed upon him on the 
instant, since he is accounted free with 
respect to his blood, whence it is that his 
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tisftiter'i ifilai0wlddgmeat affieoting Ms blood 
fKiiotadnitted. 

Divorce pronounced hy him is valid,-- 
Bztoboe pronounced by a slave is valid and 
efficient, because of the saying [of the pro- 
phet! before q^uoted, and also because the 
propnet has said. “ a slave and a Mokatib 
ore not masters of any thing except ^vorce/' 
—Besides, as a slave knows what is advis- 
able for him with regard to divorcing his 
^fe, he is therefore competent to that act. 
His master^s right of property in him, more- 
over^ or the aavantflge he derives from his 
services, are not liable to be thereby lost or 
defeated. — Divorce by a slave is therefore 
lawful and effectual. 


CHAPTER II, 

OF INHIBITION FROM WEAKNESS OF MIND.* 

Inhibition loith respect to a prodigal , — 
Haneefa has declared it as his opinion that 
there is no inhibition upon a freeman who is 
sane and adult, notwithstanding he lie a 
prodigal ;t and also, that the acts of such 
a person, with regard to his property, arc 
val'd, although he be one of an extravagant 
anti careless disposition, who tlirows away 
his property on objects in which neither hi.s 
interest nor his inclination are concerned. 
A prodigal [SafeeyaJ signities one wbo in 
consequence of a levity of understanding 
acts merely from the impulse of the moment, 
in opposition to the dictates of tlu' lvw and 
of common sense. — Aboo Yoosaf, Mohammed, 
and Shafei maintain that a prodigal is under 
inhibition, and is interdicted from acting 
with his own property, us he expends his 
substance idly, and in a manner repuirnant 
to the dicta t(?s of reason. Hence he is placed 
under inhibition for liis own advantage, be- 
cause of the analogy betw('en him and an 
infant : — nay, ho is to be inliibited ratlier 
than an infant, since in an infant careless- 
ness and extravagance are only to be appre- 


Arab. Fisnd ; meaning (in this place) 
any species of mental depravity (not occa- 
sioned by a defect of understanding), or the 
practice of any folly, such as extravagance, 
or BO forth. 

+ Arab. Safeeya. According to the lexicons 
it signifies light-minded. Prodigal may ap- 
pear, in many places, to be rather too harsh 
a term. The word might more literally be 
rendered indiscreet, it being frequently op- 
posed, in the sequel, to Kasheed, a discreet 
person. As, however, the translator does 
not recollect any subetantiye in our language 
perfectly correspondent with this idea, he 
nas thought it advisable to adopt that term 
which most nearly answers to the definition 
of the Mussulman doctors, although it be 
Bot precisely what he could wish. • 


bended, whereas in him they are oertainj**^ 
whenoe it is that he is not entrusted wi^ 
the care of his own property. Besides, if he 
were not under inhibition, there would be 
no advantage in withholding his property, 
since in such case he might still destroy 
what is kept from him, by his words or 
declarations. The argument of Haneefa is 
that as a prodigal is still supposed to be a 
person naturally endowed Avith sense and 
understanding, as much as one who acts 
discreetly, he therefore is not subject to in- 
hibition any more than a prudent person. 
The ground of this is, that if the prodigal 
were subject to inhibition (that is, if his 
power of acting were doubted), he would 
DC excluded from humanity, and connected 
with brutes, an exclusion still more injurious 
to him tlian any extravagance of which he 
could be guilty ; and to remedy the smaller* 
evil by the greater would be absurd. If, 
however, in laying an inhibition upon a free 
man who is sane and adult any general evil 
be remedied (such as in disnualif3ring an 
unskilful physician, or a pronigate magis- 
trate, or a mendicant imposter), the inhibi- 
tion is lawful (according to \yhat is reported 
from Haneefa), since in this instance the 
smaller evil is used to remedy the greater, 
which is just and reasonable. With respect 
to the argument for inhibition upon a prodi- 
gal, from the circumstance of his not being 
entrust (.*d ^yith his own property, it is not 
admitted, since inhibition is a still greater 
hardship upon him than withholding his 
property ; for the legality of the smaller 
nardshii) does not prove the greater hard- 
ship to l)e legal. In the same manner, also, 
the analogy adduced botweeen a prodigal 
and an infant is not admitted, since an 
I infant is incapable of pursuing his own 
I advantage, wlu reas a prodigal is capable 
I of so doing. Jlesidc.s, although in subject- 
I ing the ■|)rodigal to inhibition his interest 
! and advantage bo consulted, still, however, 

I the i.AW exhibits in one particular a tender- 
I ness towards him, by enabling him to pursue 
I his own advantage, whieli he acts contrary 
to only from the vice or folly of his dis- 
position. In withholding his property from 
him, moreover, there is one particular ad- 
vantage ; for the dissipation of property 
by extravagance chiefiy consists in making 
idle and unnecessary donations ; and as his 
making these must depend upon the property 
being in his hands, there is therefore an 
evident advantage in detaining it from him. 

May he imjyosed hy one magistrate and 
removed by another, — If a magistrate lay an 
inhibition upon a prodigal, and the matter 
be referred to another magistrate, and he 
annul the inhibition, and leave the prodigal 
at full liberty, it is lawful ; for the inhibition 
imposed by the former magistrate is merely 
an opinion [Fitwa], not a decree, since to a 
judicial decree a plaintiff and {^defendant 
qre requisite, and those do not exist in the 
present instance. Besides, if the act of the 
magistrate, in thus imposing an inhibitioii. 
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be coDsidered as a decree* there is a diffe- 
rence ooncemingr its aotuallj such, as 
Haneefa is not of this opinion, ft is, how- 
ewr, incumbent upon the second ma^strate, 
in this instance, to maintain the virtue of 
the sentence [of inhibition], in order that it 
may continue in force and accordinfrly, if 
the prodigd perform any act after inhibition, 
and the act in question be referred to the magis- 
trate who imposed the inhibition (or to any 
other), and this magistrate issue a decree an- 
nulling such act, and again the matter be 
referred to another magistrate, he is bound 
to uphold and adhere to the sentence of the 
first magistrate, and not to annul it; for as 
the first or other magistrate, upon the matter 
being referred to them, had conlirmed and 
subscribed to the sentence of inhibition, it 
cannot afterwards be rev('rsed. 

The property of a prodigat youth 7iiust he 
withheld from him until he attain t ire at y fire 
earsof age.—HxyrA'A'X has delivered it as 
is opinion, that if an infant be a prodigal 
at the time of his attaining maturity, his 
property must not be delivered to him until 
he DC twenty-five i’cars of ago (still, how- 
ever, if he should pi'rform any act with 
respect to his pro])erty prior to that luriod, 
it takes effect, since, ai'eording to Haneefa, 
prodigals are not liable to inhibition):— hut 
upon completing his twenty-lilth year, hi^ 
roperty must be delivered to him, although 
is discretion should not hv ascertained. 
The two disciples maintain that his propert y 
must not be delivered to him until such 
time as his discretion be fully known ; and 
that in the interim all acts performed by 
him are invalid ; for as mental imbecility i^ 
the occasion of the obstacle to his power of 
action, it follow's that the obstacle continues 
as long as the occasion of it remains as in 
the case of an infant, w'ho remains subject 
to inhibition during the continuance of Jiis 
infancy. The argument of Haneefa is that, 
withholding the proiierty from the ])erson in 
question is intended to operate merely as 
instruction, or as a species of discipline ; and 
it is most probable that a person, after attain- 
ing the age mentioned, will not be disposed 
to receive instruction, since it frequently 
happens, that a man arrived at those years 
is a grandfather, his son having a son born 
to him : hence in wdthholding his property 
there is no advantage whatever, since tlu- 
view in withholding it is to make him sub- 
mit to instruction, which u])on his attaining 
the age mentioned can no loiigc r be answe red ; 
—and it is therefore indispensable that lii.^ 
property be delivered to him. Besides, the 
reason for withholding his property from the 
person in question alter he has attained 
maturity, is in consideration of the vestiges 
or remaining impressions of infancy and 
as these continue only in the beginning of 
maturity, and are terminated by time, it 
follows that upon a time passing sufficient 
for this purpose, his property must be deli-^ 
ver^ to him;— whence Haneefa maintains’ 
that if an infant be discreet at the time of 


his and afterwards become pro- 

digal, still his property must be deliver^ to 
him, since the prodigality, in this instance, 
cannot bo regained as a vestige of infancy. 
It is to be observed t^t as, according to 
the tenets of the tw^o disciples, on inhibition 
upon the prodigal in question is valid, it 
follows that a sale concluded by him is of no 
eftect, in order that the advantage pressed 
in the inhibition may be obtained. If, now- 
ever, the sale be deemed advisable, the 
magistrate must give his assent to it ; be- 
cause here the sale possesses all the essentials 
of sale, being suspended in its effect merely 
for the advantage of the prodigal, and from 
a regard to his interest ; and as the magis- 
trate is a])pointed to his office for the pur- 
pose of watching over and consulting the 
interest of the individual, it is therefore re- 
quisite tliat he exumiuo whether the sale bo 
advisable, in the same manner as it is his 
duty to investigate into a sale made by an 
infant who intends and is acquainted with 
th(‘ natuR‘ of sale. 

Jiat (I sale concluded hy him after ma-* 
tarity^ and before inhibit ioiit is valid. — If the 
prodigal, consid(*reil in the preceding _ ex- 
ample, coneliide a sale before any inhibition 
has bel li laid upon him by the magistrate, 
such sale is valid, according to Aboo loosaf, 
since (agreeably to his tenets) to render the 
acts of the prodigal invalid, it is requisite 
that the magistrate lay an inhibition upon 
him, in order that inhibition may be fully 
established. According to Mohammed, on the 
contrary, the sale in question is unlawful. 
sinc(‘ (agreeably to his tenetH) the prodigal 
is in fact under inliibition after majority, 
us lh(‘ cause of inhibition, namely prodi- 
gality, stands in the place of int'aney. The 
same difference of opinion obtains concern- 
ing an infant who is discreet at the time of 
attaining majority, and afterwards becomes 
prodigal. 

Ana he may y rant manumission, — If the 
prodigal in question emancipate his slave, it 
js valid and effectual, and the slave becomes 
free, according to the two disciples ; whereas 
according to Shafei it is not eflectual. In 
short, it is a rule with the two disciples that 
(•v(Ty act liable to be affected by jesting is 
also liable to be ufiectod by inhibition, as 
(oil the contrary) any act not affected by 
jesting is not affected by inhibition; for a 
prodigal is, in effect, a icster, inasmuch as 
the words of a jester, spoKcn to an unwise or 
absurd eftect, proceed from mere passion or 
waywardness, not from a want of under- 
standing, and the same also of a prodigal; 
and as manumission is one of those things 
not utiected by jesting, but valid even when 
spoken in jest, so in tne same manner manu- 
mission pronounced by a prodigal is valid. 
With Bhatci, on the contrary, it is a rule 
that inhibition in consequence of prodi- 
gality is in efi'ect the same as inhibition in 
consequence of servitude (whence it ia that 
after inhibition in consequence of prodi- 
gality no act whatever of the prodigal ia yaHd 
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diyofda, wbioli is efPectnal in tbe prodigal die, she most perform emanci- 
•ame manner as divorce pronounced by a patory labour [to bis heirs or creditors! for 
awe) : and as manumission by a slave is her whole value; because bis avowal of her 
invalid, so in the same manner is manumis- being Am-Walid is the same as his acknow- 
sion by a prodigal. It is to be observed that ledgment of her being free, since the child, 
as. aoooixnng to the two disciples, a manu- which would be an evidence of her freedom, 
nwsion pronounced by the prodigal is valid, does not exist in this case ; and as, if he had 
the slave therefore owes to his master (the declared her to be free, she would owe eman- 
prodigal) emancipatory labour to the amount cipatory labour, so likewise in the present 
of his whole value; because inhibition is instance. It is otherwise, in the example 
laid upon the master with a view to his inte- before sUted (where the child is supposed to 
rest and advantage ; and as the preservation be existing), since in that case an evidence 
of his interest by a rejection ot the manu- exists of tne slave being free. Analogous to 
mission itself is impossible, it must therefore this example is the instance of a dying per- 
be rejected so far as to subject the slave to son laying claim to a child born of his female 
emancipatory labour for his full value ; in slave ; for in that case also the same rules 
the same manner as holds in the case of prevail. 

inhibition with respect to a dying person ; He may also marry. — If the prodigal here 
for if a dying person emancipate his slave, treated of marry any woman, such marriage 
he [the slave] must perform emancipatory is legal and valid ; because jesting has no 
labour on behalf of the creditors, where the effect in matrimony ; and also, because mar- 
person was involved in debt, or on behalf of liage is one of liis original indispensable 
the heirs, for two thirds of his value, wliero wants. If, also, he specify any dower, it is 
ho died free from debt. It is elsewluTc valid to the amount of the woman’s proper 
recorded, from Mohammed, that emain'ipa- dower, as that is one of the pertinents of 
tory labour is not incumbent upon the slave marriage ; but any thing beyond the proper 
thus eraancipat(;d by his master, being a dower is null, since for that there is no occa- 
prodigal; for, if it were due from him, it sion, it being binding only in consequence 
could only bo so on Ix'half of the emaiiei- of specification, which in this instance is no 
pator ; and the LAW' does not authorize the w’ay advantagc'ous to the prodigal : — the cx- 
oblie ition of emancipatory labour on behalf eess, tlierefore, is invalid, in the same manner 
of tne emancipator, hut of others. as where a person atfeeted with a mortal 

Or Tadheer. — Ik th(‘ prodigal in question disease marries, and specifies a dow'er greater 
constitute his sla\e a Modahhir, it is law'ful than the proper dow'er. If, also, he divorce 
because Tudbeer givi's a title to manumit- j his wife before consummation, an half dow'er 
sion; and as actual manumission, proceed- j is due to the w'omau from his property, as 
ing from a prodigal, is valid, that wdiiidi Ins speoifieation of a dower is valid to the 
merely entitles to it is certainly \ alid.-- | jimount of the proper dower. In the same 
Kinancipatory labour, liowcver, is not in- | manner also, if he marry four wdves, or a 
cumbent upon the Modaiddr during the | luwv wife e\ery day, it is valid, for the 
prodigal’s life, since lu‘ still eontiiiui's In^ ) reasons above speeitied. 
property. IJut if the prodigal die, without j Out of his property Is paid Zakat ; and 
discretion having been aseu'rtained in liim, also mainteuance to his parents^ childreiXy 
the Modahhir is in that rase p) i^prform | /\kat is levied upon the property of 
emancipatory labour fto the jirodigal’s ’ tin' ])rodigal in question, as Zakat is incum- 
or creditors, as the case niuy he], for the bent upon him. In the same manner also, 
value he bore us a Modahhir; because he subsistence is provided to his parents and 
becomes five upon his master’s decease, at eliildren, his wife or wnves, and all relations 
which time ho is a Modahhir, ami the ease is who have a tlaiin upon him for main- 
thereforo th(' same ns if the mast' r had lirst teminec ; because the preservation of his 
constituted him a Modahhir, and then email- wife and children is among his essential 
cipated him, w'ants, and maintenance is due to his rela- 

Or claim a child horn of his female slave, tions by right of afhnity ; and no person’s 
— If the prodigal’s female slave bring forth right is annulled by his prodigality. It is 
a child, and he claim it, the parentage i^ to be observed that it is the Kazee’s duty to 
established in him, and the child is free, and give the amount or proportion of Zakat into 
the mother becomes liis Am-Walid ; for ns the prodigal’s hands, in order to his ex- 
the prodigal lia.s occasion to make the claim pending it upon the proper objects of Zakat; 
in question, wnth a view' to posterity, ho is for as Zakat is a matter of piety, intention 
therefore accounted a discreet person wnth is therefore requisite in the payment of it. 
respect to the claim of olfspring advanced The Kazee must, however, depute one of 
by him. his Ameens to see that the Zakat be applied 

Or create his female slave AnuWalidy to its proper objects and in the case of 
independent of stwh claim. — If the pro- maintenance to relations, he must pay the 
digaV 8 female slave be not in possession of necessary sum into the Ameen's hands, that 
any child, ^ and the prodigal avow her to he . he may distribute the same ^ong tho»e 
bis Am-XValid, she accordingly bebomes his 1 entitled to maintenance ; for as this duty is 
Am-Walid, to this effect, that he has it not not a matter of piety, the intention of the 
in nis power to sell her. If, however, ‘the donor is not requisite in the fulfilment of it. 
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It is otherwise where the prodigal swears, or 
makes a motive engagement, or pronounces a 
Zihar upon his wife ; for in these cases he 
does not forfeit any property, but has only 
to perform an expiation lor his oath, vow, or 
Zihar. by fasting, this expiation being in- 
curred by his own act ; and therefore if his , 
performance of expiation by a payment of! 
property were required, he would be allowed i 
himstdf to expend his property to the degree ' 
necessarj’ but it is not so whore any thing 
is due from him not incurnd by his own net, ; 
such as Zakat. and so forth. ! 

He cannot ho prevented from performing 
pilgrimage, — If the ])rodigal be desirous of 
performing the ordained pilgriumgo, he must 
not be prevented, siiiee lliis is a matter ' 
rendered incumbent upon him by a eom- 
mandment of God, iiuu'peiident of any act 
on his part. The Kazee must not, h(n\ever, 
entrust to him the sum rcquisitt^ for Ids 
travelling expenses, but must lodge it in 
the hands of some trusty ]»erson among the j 
pilgrims, to provide him a maintenance out ' 
of it upon the journey; for otlierwise he I 
would tnrow it away, or e\]K nd it on soiiu'- ; 
thing not relating to piigrimap‘.— In (he! 
same manner also, if the prodigal be desirous 
of performing the Amrit,'' he must not be 
prevented; for as eone('ridng the obligation 
of that there is a diti'ereuee of i>piuion, 
caution dictates that no obstni(;ti{»n be of- 
fered to the observance of il. - lii the same 
manner also, if he be desirous of perfonuing 
a Kiran,t he must not ])e ])reveiited, since 
by Kiran is understood the performauci.' of 
Amrit and pilgrimage^ in one journey ; and 
as he is not prevented from performing those 
separately, it follows that lie is not to be 
prevented from performing the whole in one 
journey. 

His oequents (to pimis pnrposrf^) lodd good. 
— If the prodigal fall siek, and make a 
variety of bequests to ])ious and charitable 
purposes, they hold good to the amount of o 
third of his whole proi)erty ; for rendering | 
them valid is advantageous to him, since I 
when the bequests take efleci lie lias no 
longer any occasion for the property ; and 
those bequests are used as a mean either of 
- I 

• This is also proiiouiictd Omara. It 
applies to certain ceremonies used by the 
pUgrims at Mecca, namely, compassing the i 
Kaba, or temple, seven times, and running j 
between Sitfa Mirwa, which must be per- , 
formed before the visitation to the temple : , 
but concerning the nectssity <>1 those obser- j 
vances there is a difierence of opinion among j 
the Mussulman doctors. i 

t Kiran signifies performing the cere- 
monies of pugrimage in company with ^ 
others. ^ , | 

t As the Amrit is not regarded as an i 
essential p^t of pilmmage, that and the | 
visitation to the temple (properly termed the i 
pilgrimage) are considered under different j 
hew- 


manifesting tbo testator’s gratitude to Qon, 
or of acqiiiring merit in his sight. 

There is no inhibition upon a fhstk.— 
Our doctors are of opinion that no inhibi- 
tion is to be imposed on a reprobate [Fasik] 
with respect to his property, provided he bo 
endowed wdth discretion and original or 
supervenient depravity of manners are alike 
as far as regards this rule. Shafei main- 
tains that inhibition is to be imposed upon a 
person of this description as a punishment, 
in the same maimer as on ii prodigal ; whence 
it is that (according to him) an unjust person 
is iiicapiiide of e.xercising jurisdiotioii or 
bt'nring t'videiuM'.—Tlie arguments of our 
doctors upon this point are twofold. First, 
the word of God, in the Koran, says, 
“Wiii.M'.vim VK mu j;iVF them to rk 

DISCKEET, DI'LIVIIR 10 THEM THEIR RRO- 
PEKTY and tlu' re]irobate, in the ease in 
question, is supposed to be discreet with 
regard to the ('xiH'iidituro of bis property. 
Seconded, a rejuobato (according to our 
doctoi>)js eonqutmit to exercise authority, 
us iieing a Mussulman, and is consequently 
empowered to act wdtli rigard to his own. 
propert) . 

People ore hohfe to inlnbition from care- 
tessne.s,s in flo tr two disciples 

allege that the Kazee is at liberty to lay an 
inhibition upon tiersons on account of care- 
lessness or neglect in their comajiiis, although 
they bo pot prodigal. Their argument is 
that an inliibitiou imposed upon a person of 
this description is advantageous to him. 
Shafei concurs with the two disciples in this 
opinion. 

Serf ion. 

Of the Time of otfaining Puberty f 

Tht‘ puberty of o hoy is esfnblished by ciV- 
^ enmstancefi, or njion his oiioining eighteen 
years of age ; — and that of a qirl^ by cir~ 
enmsf^tnees, or noon her aitoimng seventeen 
years of age.~ Tnv. puberty of a boy is 
I'stablislied by Ijjs becoming suliject to noe- 
tui’iiai (inission, his imiuegnaling a woman, 
or eniittiug in the act of coition ; and if none 
of tliesc be knowm to exist, his puberty is 
( not established, until he have completed 
I his eiglitcM-ntli year, — The puberty of a girl 
is CRtiiblislicd by iiieiistruation, nocturnal 
omission, or pregnancy ; and if none of these 
have taken j'iace, her puberty is established 
on the completion of her seventeenth year. 
What is In re advanced is according to 
ilauecfu. I In- two disciples maintain that 
upon either a boy (»r girl completing the 
iifteintb year they an^ to be declared aault ; 
there is also one report of llaneefa to the 
same effect ; and Shafei concurs in this 
oi>inion.— It is aho reported, from Haneefu, 
tnat to establish the puberty of a hoy nine- 
teen years are reuuired.— Some, however, 
observe that by this is to bo understood 


• Puberty and majority are, in the Mussiil- 
nmn law, one and the same. 
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merely the completion of eighteen years and 
the bommenoement of the nineteenth ; and 
ooneeanently, that this report perf^tly 
accords with the other. Some, again, affirm 
that this is not the sense in which the last 
report is to be received ; for there have been 
otner opinions reported from llanecfa on this 
point, different from that hrst recited as 
above ; because some authorities expressly 
say that (according to him) the puberty of a 
boy is not counted by years until he shall 
have coriipletcd bis nineteenth year. ^ It is 
to bo observed that the earliest period of 
puberty, with respect to a boy, is twelve 
years, and with respect to a girl, nine years. 

Their declaratian of their onm puherti/^ at 
a probable seasoii, mast be credited. — When 
a boy or girl approaches tlic ago of puberty, 
and they declare them selves adult, their 
declaration must be credited, and they 
become subject to all tlie rules affecting 
adults; because the attainment of puberty 
is a matter which can only bo ascertained by 
their testimony ; and consequently, when 
they notify it, their notili cation must be 
^credited, in the same manner as the declara- 
*tion of a woman with respect to her courses. 


ClIArXEU III. 

OF INJUBITION ON ACCOUNT OF PEHT. 

A debtor is )iot llahiv (o inhihitum . — 
IIaneefa is of opinion tliat no ])crs(ui can 1 h' 
laid under inhibition on account ol’ debt. If, 
therefore, ii debt be proved against any per- 
son, and the creditors la quire the Kazee to 
imprison him and lay him uiub r inhibition, 
still the Kazoe must not do tlie latter; be- 
cause as laying him under inliihition is a 
destruction or suspemsiou ol' liis eompejency, 
it is not therefore allowable for tlie remedy 
or removal of a particular injury. 

Nor his properti/ he made llu sahjeet 
of any transaetio)(.— \\\ also, tln‘ debtor be 
possessed of property, still the Kazee is not 
at liberty to perrorm any act with it,* as 
this wollid be a species of inhibition, and liis 
thus acting with the property would, more- 
over, be an act of conversion without the 
assent of the prujirietor, and consequently 
null, according botli to the Kokan and the 
Sonua. 

jBut he may be imprisoned. — lx is, how*- 
ever, requisite that the magistrate imprison 
the debtor, and hold him in durance, until 
such time as he sell his property for the 
discharge of his debts, and the rendering of 
justice. The two disciples say, that if the 
creditors require the Kazee to impose an in- 
hibition upon their insolvent debtor, it is 
requisite that he impose an inliihition upon 
him accordingly, and prevent him from 


^ That is, to purchase, or sell with it, &e. 


selling, or transacting, or making acknow- 
ledgments, in order tnat his creditors may 
not sustain an injury ; because restriction is 
imposed upon a prodigal only out of a regard 
for his interest ; and in imposing the same 
upon a debtor a regard is manifested to the 
interest of his creditors ; for if an inhibition 
upon him were not authorized, it is not im- 
probable that he might act coUusively, or, 
in other words, might declare that “ the 
property in his possession belong to a par- 
ticular person,” notwithstanding it actually 
belongs to himself and not to the other, his 
declaration being made merely with a view 
that tlie property might not go to his credi- 
tors, — whence the right of the creditors 
would be defeated.— (it is to bo remarked, 
tliat wliat the two disciples say of an inhibi- 
tion being laid upon tlie debtor with respect to 
sale, applies only to the sale of anything for 
a price short of its real value ; as the right of 
the creditors is not injured by his selling an 
article for an adequate price. Besides, the 
prohiliition of the sale exists only on account 
of the creditors’ right ; and as their right is 
not annulled by such a sale, he need not be 
prohibited from concluding it.) — It is also 
lawful (according to the two disciples) for the 
Kazee to sell the debtor’s property, where he 
himself declines so doing, and to divide the 
price of it among the creditors in proportion 
to their respective claims ; becausc_ it is 
incumbent upon the debtor to sell his pro- 
perty for the payment of his debt ; and 
coiiseciiK'utly, upon bis declining so to do, 
the Kazee is his substitute for that purpose, 
in the same manner as a Kazee is the sub- 
stitute of the husband for pronouncing a 
separation between liim and his wife, where 
lie is an I'unucli, «)r impotent. The argument 
adduced l>y our doctors on behalf of Haneefa, 
and ill n'jily to the two disciples, is that 
collusion is a matter of uncertainty. And 
witli respect to sale, it is not to be par- 
ticularly appointed for the payment of debts, 
since it is in the debtor’s power to discharge 
wliat lie owes by various otlit'r means, such 
as borrowing or begging ; wjience it is not 
hnvful for the Kazee to appoint a sale. It is 
otherwise in ttie case of a husband who is 
an euuiich or impotent, as in that instance 
separation is the appoint(‘d remedy. The 
debtor, moreover, is not imprisoned with a 
view to sale (as alleged by the two disciples), 
but with a view to the payment of his debts, 
and to constrain him to adopt some method 
for the discharge of them. — Besides, if it 
Avere lawful for the Kazee to set up the 
debtor’s property to sale, he could not law- 
fully have recourse to imprisonment, since 
that Avould be inj urious both to the debtor 
and the creditors, as being vexatious to the 
former, and creating a delay in the discharge 
of the latter’s right, Avhence the imprisonment 
would not be sanctioned by tne law; — 
Avhereas it is in fact strictly lawful. 

If he be possessed of money, the same 
tihenomination as his debt, the Kazee may 
make payment with it ; or, if the species be 
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different^ he may sell it for this purpose , — 

consist of dinus, and the property possessed 
by the debtor also consist of dirms, tne Kazee 
niay in this case discharge the demands upon 
him without his consent. This is a point in 
which all our doctors coincide ; for as the 
creditor is here at liberty to take his right 
without the debtor's consent, it follows that 
the Hazee is at liberty to assist him in the 
recovery of it. If, on the contrary, the debt 
consist of dirms, and the property in the 
debtor's hands be dpenars, or vice versa, the 
Kazee is in this case empowered to sell sueli 
property for payment of the debt. This is 
according to Haneefa, and proceeds upon 
a favourable construction.— Analogy would 
suggest that the Kazee is not at liberty to 
sell the property in this instance, in the 
same manner as he is not at liberty to sell 
the debtor’s household goods, or other etleets. 
The reason, however, for a more liuourabh' 
construction of the law, in this lyartieailar, is 
that dirms and deenars are both alike with 
regard to their constituting pri(ie and rej^re- 
senting property, as, on the other hand, tiny 
differ from each otlier with regard to a])pear- 
ance : lienee, because' of their similarity in 
the one shape, the Kazee is eniiiowered to act 
with respect to them ; and because of their 
dissimilarity in the otlier shape*, the creditor 
is not at liberty to take them without the 
debtor’s consent. It is otherwise with respect 
to goods and etleets, since tiioso are objects 
of desire and use, both in appearance and 
reality, whereas dirms and deenars are merely 
a means of obtaining such objects. 

Mule in selling off a debtor's property. — In 
discharging di'bts, that part of the debtor's 
roperty whieli consists of money* is lii’st 
isposed of, then his effects and liouseliold 
furniture ; and last of all his houses and 
lands; for in this mode of adjustiiieiit a 
regard is paid to the ease and convenience of 
both parties. The debtor’s clothes, also, 
must he sold, excepting only one suit, which 
is sufficient to answer necessity. Some, huw- 
cver, say that two suits must be left wdth the 
debtor, one suit being in use whilst the other 
is washing. 

}its by a debtor ore not 
binding on him until his debts be poxt . — Jr a 
debtor make an acknowledgment whilst uiidtn- 
inhibition, t such acknowledgment is not bind- 
ing upon him until he shall have satislied 
his creditors ; for as their right was lipt con- 
nected with his property, he* is therefore not 
at liberty to annul it by an acknowledgment 
in behalf of any other person. It would be 
otherwise supposing the debtor to destroy a 


* Arab. Nakd, which literally signifies 
cash, hut in this place comprehends all sorts 
of property whicn come under the denomi- 
nation of Mai, as opposed to Kakht and 
Matta [go8ds and effects]. 

t Proceeding on the idea of the two disci- 
ples, that “ he may be put under inhibition.’' 


rson’s property: for in that case he would 
responsible, and the owner of the property 
so destroyed would come in upon an equsl 
footing with the other creditors, as the de- 
struction of property is a’ sensible and per- 
ceptible circumstance, and therefore cannot 
possibly be set aside. If, also, the debtor 
acquire or obtain property after inhibition, 
his acknowledgment, as above, takes effect 
wdth respect to such property ; because the 
right of the former creditors is not connected 
with this property, it not existing at the 
time of inhibition. 

A debtor {being poor) gets a subsistence out 
if his property : and also his wiceSy children^ 
and uterine lindred.— X SUBSISTENCE must 
be paid to the debtor out of his property 
(]>rovidcd he be in poverty), and also to his 
wives, infant cliildrcn, anil uterine kindred; 
because his indisjiciisablo wants precede tho 
right of his creditors ; and also hecauso, M 
thi* maintenance of his wife, &c., is their 
right, it ciinnol l)c annulled by inhibition, 
whence .it is that if lie were to marry, his 
wife comes in u))on an ccpial footingwith his 
other creditors, to the amount of her proper 
dower. 

A debt or y on pleading is im- 

prisoned . — 1e the debtor he not possessed of 
any known property, and the creditors re- 
quire the Kazee to imia’ison him, ho at tho 
same* time dcelaring that “ he has nothing,” 
the Kazee must in this ease imprison him on 
account of such di'hts as he may have in- 
curred by contracts, such as a dower, or an 
obligation undertaken by liis becoming bail 
for pro])crty.— (Those cases have been already 
discuss(‘d at largo in treating of the^ duties 
of the Ivuzec, and tlu'relbre a repetition in 
this ])laco is unnecessary.) 

Cieneral rales with resperi to him whilst i?i 
prison. — If the debtor wIjo pleads poverty, 
as above, fall sick in iirison, he is never- 
theless contimu'd in durance, urovided he 
hav(! an att(‘iidaiit to Avait upon him and ad- 
minister mudioinc to him:— but if he have 
no such attendant, he must in that ease he 
liberated from conlinomcnt, lest he perish. 
If he be an artisan, he must be prevented 
from following his trade, and must not be 
sulfered to do any work, in order that, from 
distress, he may hi* comialled to pay his 
debts * — This is approved. If lie be possessed 
of a female slave, under such circumstances 
as that lit may cohabit ivith her, t, ho must 
not he prev< nted from so doinf^; since carnal 
coriiicxion is required to satisfy a man’s 
appetite in the same manner as eating or 
drinking ; and he therefore must not be pre* 


^ This, at first sight, does not appear con- 
sistent with tho tenderness exhibited towards 
a debtor in other instances. It is to be 
recollected, however, that, the debtor in 
question is imprisoned on suspicion of his 
being possessed of property, which he denies. 

f That is, under such circumstances as 
make her lawful to liim. 
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vented from induMng himself in this, any debtor from transacting business, or travel- 
more than from e^ng or drinking. argument that the creditor is 

After liberation, the creditors are at liberty at liberty to pursue the debtor by accom^any- 
to pursue Am.— U pon his being liberated in g him wherever he goes, but not byhxmg 
from prison,* the creditors must not be ob- him in any partieular place ; for this would 
struoted in enforcing their claims against him, be imprisonment. If, also, the debtor go 
W are at liberty to pursue him.f They into his house upon any business, the credi- 
must not, however, prevent him from trans- tor is not at libertv to enter with him, but 
acting business or travelling. The reason of must stand at the door until he come forth ; 
this IS that the prophet has said, “the pro- because men stand in need of some private 
prictor of a right has a hand and a tongue, “ and secluded place. 

meaning, by the hand, the power of pursuing, Andhave an option, if he prefer continuing 
and by the tongue, the power of demanding in prison. — If a debtor be desirous of con- 
the right. The creditors arc also at liberty, tinning in prison, and his creditor be rather 
in this case, to take the excess]; of the desirous of holding him in pursuit, regard is 
debtor’s earnings, and divide it among them- paid to the option of the creditor, as that is 
selves in proportion to their respective claims; the most enfectual towards obtaining the 
for as their right is equal with regard to desired end, since he, it is to be supposed, 
power, attention must be paid equally to that will adopt such measures as may distress the 
of each. The two disciples maintain that debtor, and thus compel him to do justice. If, 
upon the Kazee declaring the debtor’s poverty howeviT, the Kazee perceive that the debtor 
[insolvency] the creditors must be obstructed is subjected to any particular injury (from 
(tliat is, must be prevented from pursuing the creditor in the exercise of the right of 
the debtor), unless tlioy adduce evidence to pursuing, as, for instance, not permitting 
prove his being possessed of property ; for nim to enter his own house), in this case ho 
as (according to them) the Kazee’s decree of [the Kazee] must imprison him [the debtor] 
poverty on behalf of the debtor is valid, his in order to repel such injury, 
inability to discharge his debts is thereby A male creditor cannot pursue his female 
fully established, and this being the case, he debtor. — If the debtor be a woman, and the 
is entitled to an indulgence until he may creditor a man, the creditor must not be suf- 
acquiro property, and thereby become sol- fered to pursue her, since if this were ad- 
vent. According to llaneefa, on the con- mitted, it would induce the retirement of a 
trary, the Kazee’s decree of imverly on man with a strange woman. The creditor, 
behalf of the debtor is not valid ; becaus(‘ how'ever, is at liberty to depute a confidential 
property comes in tin' morning and goes in female to attend the debtor in the exercise of 
the evening. Besid('s, as witnossi's ])ossess his right. ^ 

a knowledge of ])ro])erly only with regard Case of a purchased article being in the 
to appearance, ('videiice therefore, although dchtoCs hands upon his failure. — If a debtor 
it be proof sulRcient to release the d<‘btor become poor,*" having at the same time in 
from prison, is yet not proof sullicient to his liands ellecls purchased from a particular 
annul th(' right of the creditors, that is, person, this person, in recovering the price 
their title to pursue the debtor. AVith r('- of such idfects, is upon an equal footing with 
spect to the exception stated in relating the the other creditors. Shafei maintains that 
opinion of the two disci {)les, that *“ tin* in this case it is the duty of the Kazee to 
creditors must not be obstructed unless they lay an inhibition upon the purchaser, pro- 
adduce evidence to provi' the debtor’s being vided the seller require him so to do ; and 
possessed of properly,” it is an argument then that the seller has it at his option to 
that evidence of wealth has a preference dissolve the sale; for the purchaser has 
over evidence of po>'erty ; because the for- become incapable of paying the price ; and 
mer tends to prove new matter, since the this occasions a right of dissolution, in the 
possession or acquisition of wi'alth is super- same manner as the inability of the seller 
venient, whereas indigence is original. AVith to deliver the article sold. The ground of 
respect, on the other hand, to what has been this is that sale is a contract of exchange, 
saia, in speaking of the right of pursuing, which requires perfect equality ; — in tne 
&o., that creditors “ must not prevent the same manner as a contract of Sillim; in 

otlnr words, if the person who receives the 

advance, in a contract of Sillim, be incapable 
In consequence of the Kazee passing a of delivering the article advanced for (from 

decree of insolvency in liis belialf. its not being procurable, for instance), the 

t Arab. Molazimat, meaning a continual advancer has it at his option either to wait 
personal attendance upon or watch over him. until the other may procure the article, or 
This is a customary mode of proceeding, with to dissolve the contract and take back 
respect to debtors, among ail Mussulmans, what he had advanced ; and so likewise in 
ana is termed, in Persia arid Hindostan, the present instance. The argument of our 
Nazr-band, which may be rendered holding doctors is that poverty occasions an inability 

in sight. 

t Meaning any balance which may remain ^ ' 

after the maintenance of the debtor and his *.This, in effect, signifies the same as 
family. V failing, or becoming bankrupt. 
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to make a specific delivery.* In the case 
in question, however, the purchaser is not 
under any obligation to make a specific 
delivery, but merely to make a delivery of 
Uie price [of the article purchased], which 
is a debt upon him. Hence the seller is noi 
endowed with a right of dissolution in con 
sequence of the purchaser’s inability U 
make such specific delivery. 

Objection.— I f debt in general be obliga 
tory upon the purchaser, and not a ]>arti(uiliir 
substance, it would follow that the purchaser 
is not discharged of the demand by his giving 
money, and the seller taking possession of' 
it, since substance is difterent from debt. 

Reply. — ^^B y the seller taking possessioi 
of the particular money, a substitution is 
established between tliis subslan(‘t‘ and the 
debt owing by the purcliaser ; and as this is 
the original object in ])aying debts, regan' 
must therefore be bad to it, unless that In 
impossible, which however is not the cas(‘ ii, 
the example here considered.— It is otlier- 
wise in a contract of Sillirn ; for there no 
regard can be paid to substitution, as it 
cannot there bo admitted whence it is 
that, in contracts of Sillirn, the substance, 
or particular sum taken ])osscssion of, is 
accounted to be, in efiect, the tiling for 
which the advance is made, and whieli re- 
mains a debt upon the person who reecivos 
such sum. 


BOOK XXXVT. 

OF MAZOONS, OR LICENSED SLAVES. 
[This has beoi oniittvd for the same reason 


BOOK XXXVIL 

OF GIIAZB, OR USURRATION. 

Definition of the terni. — itnx'/A^ in its 
literal sense, means the forcibly taking a 
thing from another. In the language of the 
LAW it signifies tlu* taking of the property 
of another, which is valuable and sacred, 
without the consent of the proprietor, in 
such a manner as to destroy the proprietor's 
possession of it. 

Acts by ichieh vsurpation is established.— 
Whence it is that usurpation is established 
by exacting service from the slave of another, 
or by putting a burden upon tlie quadruped 
of another ; but not by sitting upon the 

* Arab. Ain, meaning (in this place) the 
particular sum of money owing to the seller. 
It is proper here to observe that the Arabian 
lawyers m»ke an essential distinction be- 
tween debt and substance, the former bcin^ 
considered as merely ideal, until it be rea- 
lized. 


’ carpet of another ; because by the use of 
the slave of another, and by loading the 
J quadruped of another, the possession of the 
proprietor is destroyed ; whereas by sitting 
j upon the carpet of another the possession of 
' the proprietor is not destroyed. 

A icufiil usurper is an offender. — It is to 
bo observed tliat if any person knowingly 
and wilfully usurp the property of another, 
he is held in law to be an offender, and be- 
comes responsible for a compensation. If, 
on the contrary, he slH»uld not have made 
tho usurpation knowingly and wilfully (as 
where a person destroys property on the 
supposition of its belonging to himself, and 
it afterw'ards proves the right of another), 
he is in that case alse liable for a compen- 
sation, bi'cause a compensation is tho right 
<d‘ man ; but he is not an oft'eiider, as his 
erroneous otfoncc' is (‘aiicelled. 

The usurper of on arftrle of the class of 
sintdars is responsib/(> for a sinti/ar^ {f it he 
destroyed in his possession, — If a person 
usurj) rfny thing of the class of similars, 
.such as articles estimable by weight, or by 
measunnuent of capacity, and of which the 
particulars are nearly e(iual, and it be after- 
wards (lestroy(d in bis luissession, ho is in 
that <!aK(‘ responsible to tho proprietor for a 
similar; because (loo has so ordained in the 
Koran ; and also, because the giving of a 
similar in return is the justost method, since 
a regard is tliereby shown both to tho genus 
and the substance, and consociuontly tho 
injury to tho proprietor is thoreoy removed 
in tlio most ('ligil)le manner. If, however, 
the usur])er bo not ablo to give a similar, 
because of no similar being to be found, ho 
in that case becomes responsible for the value 
wdiicli the arti(!L bears at the time of the 
suit or contention. This is according to 
Ilanecfa. Aboo Yoosaf maintains that he 
becomes responsible for the value tho thing 
bore upon the day of usurpation. Mohammed, 
on the other hand, has said that ho becomes 
responsibb' for the value it boro upon the 
day wh( n the similar was not to bo found or 
procured. Tho reasoning of Aboo Yoosaf is, 
that whenever a similar became unattain- 
able, the thing then booamo tho same as if 
t was not of the class of similars. Ilenco 
t is necessary to have regard to the value 
)n the day of usurpation ; because usurpa- 
jon being tlie cause wliieh induces respou- 
libility, it follows that the value on the day 
jf the establishment of the cause ought to 
le regarded. The reasoning of Mohammed 
s, that the usurper is responsible for a simi- ^ 
ar ; and that, as this responsibility is after- 
ards referred to the value, for no other 
>ason than that a similar is not to be found, 
t follows that regard is to bo had to the 
alue the article boro on that day.* The 


Arab. Yuwm-al-Inkatta. — Literally, the 
day of termination ; meaning, the day on 
wlych the power of returning a compensa- 
don by a similar terminated. 
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I^eaaoning of Hanecfa is, that the respon- 
sibility IS not referred to the value imme- 
diately upon the extinction of a similar, 
since the proprietor may, if he nleasc, delay 
until a similar shall be found : but that the 
responsibility is referred to the value merely 
on account of the decree of the Kazee ; and 
that therefore the value on the day of con- 
tention (which is the day of the decree of 
the Kape) ought to be regarded. It is other- 
wise with respect to a thing which is not of 
the class of similars ; because in such case 
the value is demanded from the usurper in 
virtue of the original cause, namely, the 
usurpation ; and therefore the value it bore 
on the day of usurpation is to be regarded. 

If the article he of the class of non-sitni- 
larSf he is responsible for the value. — If a 
person usurp any article of the class of non- 
similars (such as where the particulars arc 
ditferent, like household goods), he is in that 
case responsible for the value the article bore 
on the day of usurpation ; for as it is here 
impossible to preserve the riglit of the pro- 
X)rietor with respect to (piality, it is then*- 
fore noo(!8sary to prt'serve that riglit with 
respect to substance only, in order that the 
injury to him may be done away in the 
\v most i) 0 ssi 1 )le degree. (It is to be observed, 
that if a person usurp wheat in whicli tluTc 
is a mixture of barley, he bocoines then re- 
sponsible for th(' valiK', as that is of the class 
of non- similars.) 

The actual article usurned inu'^t he restored 
to the proprietort if it he extant. — It is in- 
cumbent upon an usur])er to n'store the 
identical artieh' usur|)ed to tin; jjroprietor of 
it, i)rovided it be extant in his possession ; 
because the i>rophot lias said, “It is ineuni- 
beut upon a ])erson who tak('s a thing from 
another to restore it to him and also, “ It 
is not lawful for a ])erson to tak<' the goods 
of his brother in any manner” (tl^at is, 
neither in a familiar easy way, nor by vio- 
lence and contention) ; “and therefore, if a 
person do take any tiling, he must restore it 
to its owner ;’’ — and also, because the xmo- 
prie tor’s seisin or possession of his property 
being his own right, which the usurper has 
destroyed, it is therefore incumbent on the 
usurper to restore the right to its owner, — 
that is to say, to give back the actual thing 
taken. This, moreover, is what is originally 
incumbent, agreeable to the opinion of most 
of the learned ; and the giving of the value 
to the proprietor is merely a cause of release 
from strife, inasmuch as it is defective ; 
whereas the perfection lies in the restoration 
of the actual thing. Some of the learned, 
however, have said that the original obliga- 
tion is that of gi\ing the value; and that 
the restitution of the actual article is merely 
a cause of release. A result of this dis- 
agreement appears in the difterent deduc- 
tions arising from it ; as where, for instance, 
the proprietor exempts the usurper ‘from the 
value, at a time when the actual thing is ex- 
^t in his possession ; in ^vhich case, accord- 
ing to the latter opinion (above mentioned, 


of some of the learned), the exemption is 
valid ; whence if the article be destroyed in 
the possession of the usurper subsequent to 
the exemption, he does not (according to 
their tenets) become responsible for a com- 
pensation ; whereas, in the opinion of most 
of the learned, he becomes responsible. 

In the place where it teas usurped. — It is 
to be observed that, according to the opinion 
of most of the learned, it is incumbent upon 
the usurper to restore the thing to the pro- 
rietor in the place w^here he had usurped it, 
ccausc the value of things varies in dif- 
ferent places. 

Ana failing of this, the usurper must he 
imprisoned until he make satisfaction, — If 
the usurper plead that he has lost the 
article, the magistrate must cause him to be 
imprisoned for a length of time sufficient 1x) 
ascertain whether or not he has the thing in 
his possession, and must then enjoin him to 
ive the value of it. The reason of this is, 
ccausc the original obligation is the restora- 
tion of Ibo actual thing, and the circum- 
stance of the loss of it being merely an 
accident, is not credited, as it is contradicted 
by a])i)carancos ; in the same manner as 
when' a person who owes tlic price of goods 
pleads poverty, in w'hich case he must be 
coniiued until the truth of his plea be ascer- 
tained. — Whenever, therefore, it becomes 
knoNvii that the arti(*le usurped has really 
Ix'eii lost in the i)OSsession of the usurper, 
the obligation to restore the actual thing is 
annulled, and a ooni^x'nsation (that is, the 
^alue ot‘ the thing) becomes obligatory. 

Usurpation (so as to oreasion responsihility) 
cannot hike place hut in moveable property . — 
It is further to be observed, that usurpation 
(so as to occasion responsibility) takes place 
only w'itli respect to moveables, such as a 
garment, or the like ; for the destruction of 
the ])ro])rietor’s ])ossession cannot otherwise 
!)(' eifeoted than by r(‘moval. If, therefore, 
a person should usurp land, and the land 
be destroyed in his possession (that is, be 
rendered useless by an inundation, or the 
like), the usurper is not responsible for it. 
This is the opinion of Haneefa and Aboo 
Yoosaf. j\l()liammed alleges that the usurper 
is responsible for the land ; and this is the 
lirst opinion of Aboo Yoosaf, which has like- 
wise been adopted by Shafei. The argu- 
ments in favour of tiie latter opinion are, 
that the possession of the usurper is estab- 
lished with respect to the land usurped, 
wiiicii occasions a destruction^ of the pro- 
prietor’s possession, since it is impossible 
that one thing can be in the possession of 
two people at one and the same time. — 
Usurpation, therefore, which means the 
annihilation of the proprietor’s possession, 
and the establishment of the usurper’s, 
exists in the case of land : hence land is in 
this respect the same as moveable property, 
and therefore the usurper of it is^’csponsible 
lor it ; in the same manner as a denying 
trustee ; that is, if a person deposit land in 
the hands of another, and that other after- 



Book XXXYH.] 

wards deny the deposit, in that case he 
becomes responsible for the land, and so also 
in the case in question. The arguments of 
Haneefa and Aboo ^"oosaf arc, that usurpa- 
tion is the establishment of the usurper’s 
possession by a destruction of that of the 
proprietor, in such a manner that the cause 
of the establishment of the possession, and 
of the destruction of it, is the action of the 
usurper with respect to the tiling usurped, 
such as the removal of it from one ulaet' to 
another. Now this is im pr act i cable with! 
respect to land or liouses, because tlie ])ro- 

rietor’s possession of these cannot otherwise 

e destroyed than by driving him from them. 
But the driving away of the proiiric tor from 
his house (fur iustauco) is not an action of tlw' | 
usurper with respect to Ww. thing, Imt with ! 
respect to the person of the proprit'tor, and 1 
therefore amounts to tlie same as if lie were 
to remove the proprietor from liis cattle. In 
the usurpation of moveables, on the con- 
trary, the removal is the action of tlit' 
usurper operating with rcspisd to tlu' artieh' ; 
and this is usurpation. ^Vith resiu et to the 
case of a trustee who denies llu' d('])osit 
(adduced by Mohammed as being analogous 
to the case in question), it is not adiuittisl to 
be such ; but allowing that it wt'ir, it is 
answered that the necessity for a comix'iisa- 
tion in that instance arises from tlie want of 
caio which is manifested by the denial of 
the trustee. 

The usui'jx r of a house is resfumsUtle for 
the funi{fuj'(\-^A^ usurper is resiionsilde, 
according to all our doctors, for wliatcver 
he breaks of a house, either by liis residence 
in it, or by his pulling it down, because that 
is a wilful destruction, and eoiupensatioii 
for fixed projx'rty is incurred by wilful 
destruction,-- as where, IbriustaiHa*, a person 
remov es the manure or uater from land, that 
being an act with lesjx'et to the substance 
of the land. 

Jiui if he sell the house, uud the pro- 
prietor nave no U'ihiesses, he is not respon- 
sible, — If a person usurp a lious(', sell it, 
and deliver it to the pureliaser, and alter- 
wards acknowledge the usurpation, and the 
purchaser deny it ; and then* be no wit- 
nesses on tlie part of the proprietor to prove 
it, in this ease there is a disagreement be- 
tween Haneefa and Aboo ^ oosat on one 
side, and Mohammed on the otlier ; lor, ac- 
cording to the two disciph's, tlie seller ot 
the house is not responsible on account of 
the sale and delivery of it to the purchaser 
(contrary to the opinion ot Moliainmed) ; 
because sale and deli\ery to the purchaser is 
merely an usurpation on the part of Hie 
seller ; and usurpation of moveable propel ty 
(^according to the two disciples) does not iii- 
diiee compensation. 

A usurper of land is responsible for any 
damage occasioned by the cultivation of it,— 
If usurped land be damaged by the cultiva- 
tion of it, the usurper must compensate ^i>r 
the damage, since he has destroyed part of 
the land.-He must, moreover, deduct from 


the produce of the land the amount of his 
stock, that is to say, the quantity of the 
seed sown, and also tne amount he may have 
paid for the damage ; and if any surplus 
should then remain, he must bestow it in 
charity.— The compiler of the Hedaya re- 
marks that this is according to Haneefa and 
Mohammed ; but that Aboo Yoosaf has said 
that it is not necessary to bestow the surplus 
in charity. Their arguments shall bo re- 
cited at large hereafter. 

The usurper of a moveable is responsible 
for the rufue in ease of its destruction . — 
WiiFN an article of nsnrjicd moveable pro- 
perty is destroyed in the possession of the 
usurper, ulu tlier by his act, or by the act of 
another, in < ither e:is(' lie is responsiblo for 
the value of it according to those who 
hold that the giving of tin' value is origi- 
nally ineiimbent, and the restitution of the 
actual thing a release, beoauso tho rolease- 
ment being lien' imiirneticable, tho giving 
of the \aliie wliieli was originally duo is 
then'foie ('stahlislied ; — and also according 
to those wlio hold that tho restitution of the 
actual thing is originally duo, and that the 
giving of till' value is merely subordinate 
tluTt'to; Ix'caust^ the fultilment of what is 
originally due being im^iracticable, in con- 
s('(|ut'nce of the di'struction of tho actual 
thing, tho yalut' of it is therefore duo. 

If he himself render it defective he is 
responsible for sueh defect, — Ik an usurper 
should, with liis own hands, render defective 
the thing he had usurped, he is in that case 
n'spousihle for such delieioncy; for as, iu 
eonse<iiiciiee of Hie usurpation, ho is respon- 
sible for lli(! tiling usurped, in all its parts, 
it follows that wheiKiVcr the restitution of 
any ])art of it becomes impracticable, tho 
valin* of that part is duo from him. 

lint not for an 1 / depreciation it may have, 
suslained in his hands. — It is otherwise with 
resi)Oi;t to a diminution of the value by 
depreciation ; since for that the usur])er is 
not responsible, jirovided lie ri'storo the 
thing in the ]>laco of u.surpation ; because a 
diminution of llio price arises from tho 
diminution of desire on the part of tho pur- 
sliaser, and not from the ruin or destruction 
of any ot the parts of the thing. — It is also 
otherwisi' with n'spect to tilings sold which 
become d(‘t,‘(;iive in the jioHsession of the 
seller prior to liis delivery of them; for he 
is not in that case under a necessity of 
('ompensatieii to the purchaser; because re- 
siionsihilit}" for the article of sale is a re- 
HT>onsihility involvect in tho contract ; and«» 
tlie subject of the contract is the actual 
wares, and not the qualities of them. With 
respect to usurpation, on the contrary, that 
is an act, and qualities arc liable to be com- 
pensated for by an act, but not by a contract, 
ashas been already demonstrated. The author 
of the Hedaya has said that this case alludes 
to usurjied articles which are not of an in- 
creasing nature; but that with respect to 
things of an increasing nature, a compensa- 
rton for the damage must not be taken along 
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with the actual restitution, as that would 
necessarily induce usury. 

- T}^ usurper of a slave ^ hiring him out to 
service^ is responsible for any damage he 
"may sustain t and must bestow the wages in. 
charity. — If a person usurp a slave, and 
hire him out to work, and receive his wages, 
and the slave be thereby affected in bis 
value, in that case (upon the principle laid 
down in the preceding example) the usurper 
must compensate for the damage, and must 
bestow tiie whole of the wages in charity. 
The compiler of the Hedaya remarks that 
this is according to Haneefa and Moliammed ; 
but that according? to Aboo Yoosaf there is 
no necessity for his bestowing the wages in 
charity : and that the same disagreement 
subsists with respect to the case of a borrower 
hiring ^ out the subject borrowed. The 
reasoning of Aboo Yoosaf is, that the profit 
in question has been acquired by the usurper 
upon his responsibility with respect to the 
subject, and upon his own property : the 
former of which, namely responsibility, is 
evident ; and so likewise his right of pro- 
perty ; because whatever is a subject oi re- 
sponsibility becomes the ])ro])erty of the 
usurper, in consequence of his making com- 
pensation, by the way of transition. The 
p isoning of llaneefa and Mohammed is, 
that the profit in question has been acquired 
by a cause in wdiieh ])aseness exists, namely, 
by an exertion over the property of another ; 
and that such profit ought to be bestowed in 
charity ; because the cause (that is, the 
exertion over the property of another) is the 
trunk, and the profit so luiquired is a branch 
from it; and the qualities of the trunk, or 
original, communicate with the branches 
springing from it ; u hence a basenn'ss exists 
in the profit also, as well as in the original. 
With regard to what Aboo ^'oosaf alleges, 
that “ whatever is a subjc'ct of responsibility 
becomes the property of tlu' usurper, in 
consequence of liis making compemsation, by 
the way of transition,” it is answerc'd tliat h 
right of property established ineiady by the 
vay of transition is a defective riglit of pro- 
perty and tlu'relbre basemess is not removed 
ny it. 

But if the sl(tre he destroyed, the wages 
may be given in part of the comnensation . — 
If, however, the slave be desti )yed in the 
possession of the usurper, so as to make him 
liable for his complete value, he may in that 
case give the usages in payment of the com- 
pensation, because the baseness which exists 
with regard to such waiges is only on account 
of the right of tlie proprietor (whence, if 
they wore paid to the proprietor, it would 
be lawful for liiin to receive and couvert 
them to his owm use): they may therefore 
be paid to him ; and, in consequence of such 
payment, the baseness which would otlier- 
w'ise attach to them is remuved. It is 
different where the usurper sells the slave, 
wjho is afterwards destroyed in the ‘^posses- 
sion of the nurchaser, and is then proven 
to be the right of another, for w'hich thfe 


purchaser pays a compensation, because m 
such case it is not lawful for the usurper to 
give the wages to the purchaser in payment 
of the price, since the baseness which exists 
in the wages is not on account of the right 
of the purchaser. Still, however, if the 
usurper, in this case, be not possessed of 
any other property than the wages, he may 
then lawfully give that to the purchaser in 
return for the price which he had taken 
from him, because under these circumstances 
the usurper stands in need of it, and he is 
therefore permitted to apply it to the answer- 
I ing of his necessities. If, however, he should 
afterwards acquire other property, he must 
bestow from it in charity an amount equal to 
the* wages, provided he was rich at the time 
he made use of the price he received from 
the purchaser ; but if, on the contrary, he 
was at that time poor, he is not required to 
bestow any thing in charity. 

AH monied profits acquired by means of 
usurped money must he bestowed in charity. 
— If a person usurp one thousand dirms, 
and with those thousand purchuse a female 
slave, whom he afterwards sells for two 
tliousand, and then with these two thousand 
purchase another female slave, whom he 
again sells for three thousand, in that case the 
usnrp(.‘r must b(‘stow in charity the whole of 
the profit, namely, two thousand dirms. This 
is according to Haneefa and Moliammed ; 
and the principle of it is, that whenever 
either an usurper or a trustee perform any 
act witli respect to tlic thing usurped, or the 
deposit, and thereby acquire profit, such 
proliKaccording to Hanoel'a and Mohammed) 
IS not lawful and sanctified to them ; in 
opposition to the opinion of Aboo Yoosaf. 
The opinion of Haneefa and Mohammed, in 
this particular, with regard to a deposit, is 
evident, sinci* tlie property of it is not re- 
f(*rred to a period antecedent to the act of 
the trustee ; for, as the property cannot be 
prov('ii from responsibility at that time, it 
follows that the act of the trustee was not 
exerted upon his own property.^ It is to be 
observed, huwever, that what is here men- 
tioned of the opinion of Haneefa and Mo- 
Iminmed being evident with regard to a 
deposit, alludes to such deposits only as con- 
sist of goods, and not of money ; for if the 
deposit consist of money, aod the trustee, 
at the time of purchasing the female slave, 
say “1 purchase her with this money ’ 
(pointing to the Identical money in deposit), 
and be accordingly discharge the price with 
that very money, in that case the ppfit must 
be bestowed in charity ; whereas if, on the 
contrary, at the lime of making the bargain, 
he point to the money in deposit, and pay 
the price with other money, — or point to 
other money, and pay the price with the 
deposited money. —or, if he should not point 
to any money, but express himself in an 
absolute manner, saying “I puMhase this 
slave for one thousand dirms ” (not “ for 
these thousand dirms”), and he pay the 
price with the thousand dirms in deposit, — 
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in all these oases the profit acq^uired is free 
and lawful to the trustee. Suon also is the 
opinion of Koorokhee ; and the reason of it 
is, that by pointing to specific dirms at the 
time of purchasing, the dirms are not thereby 
rendered fixed and specific, but that, on the 
contrary, it is lawful for the purchaser to 
give other dirms than those referred to; 
and that, therefore, in such case, the profit 
acquired is not base ; excepting when, in 
purchasing the said slave with the thousand 
dirms in deposit, he points to these very 
dirms, and pays the price with the same. — 
The Haneefite doctors, on the contrary, allege 
that the profit is not lawful to the trustee, 
neither before the giving of compensation, 
nor after it: and this is approved; because 
this law has been recited in an absolute 
manner, both in the Jama Sagheer and the 
Jama Kabeer, in treating of Mozariinit. 

But not profits of any (Jifi'rrrnt drscrip- 
tioti, — If a person purchase with oin; thou- 
sand usurped dirms a female slave worth 
two thousand, and make a gilt of her to any 
person ; or purchase wheat with the said 
thousand, and cat the same ; lu' is not, under 
such circumstances, required to hi'stow any 
thing in clmrity. This is a case in whieh 
all arc agreed ; and tlie priinapal of it is 
that altliougdi the female slave lie wortli two 
thousand dirms, yet she is not of the speuaes 
of dirms, so as to occasion usury ; for 
usury does not take place excepting when 
the profit is of the same description as the 
principal. 

Section. 

Of usurped Articles altered hy Acts of flic 

Usurper. 

Ah alteration irrourjlit upon the article 
usurped vests the properly of it in the 
usurper ; who re/nains responsible to the 
original owner for the value of i( ; and cannot 
I an fully derive any advantage from it, until 
such compensation he paid . - an 

article usurped is altered in cons( (luencc of 
au act of the usurper, in such a manner that 
it loses both its name and its original pur- 
])ose, it is then separated from the right of 
the proprietor, and becomes the properly of 
the usurper, and tlie usurper becomes re- 
sponsible for it; but he is not (utitled to 
deli .'€ any advantage from it unlil lie pay 
tha compensation. An exarniile of this 
ocqirs where a person usurps a goat, kills it, 
and afterwards roasts or boils it; or usurps 
and afterwards giinds it into flour;— 
vr 'I^Tps iron, and makos a sword from it 
or usings makes a vessel from it. 

What 13 htrr: according to onr 

doctors. Shafei maintains that, after the 
alteration in the article, the light of the 
proprietor to it is not extinguished, but he 
IS entitled to take from the usurper the flour 
of his wheat. There is also a report from 
Aboo Yoosaf to the same eflect. lie, how- 
ever, maintains that in case the proprietor 
choose to take the flour of tlie wheat, lie 
is not entitled to a compensation for the I 


damage, as that would induce usury ; 
whereaa Shafei holds that he is entitled to 
a compensation from the usurper for the 
damage. It is also related, as an opinion of 
Aboo Yoosaf, that the right of property with 
respect to an usurped article wnicn has been 
altered ceases in the proprietor, but that it 
may be sold to answer the debt due to him 
(namely, the compensation), and that, in case 
of the death of the usurper, he has a prefer- 
able claini to the other creditors with respect 
to the article in question. Th^ reasoning of 
Shafei is that the substance of the thing 
being extant, notwithstanding it have under- 
gone an alt(‘ratioii, it follows that the right 
of property still remains in the proprietor, 
sineo the quality is merely a dopondant on 
the substance ; — as wlu ro. for instance, the 
wind blows vvlieat into tlio mill of another 
person, and it is ground into flour ; in which 
ease it continues the property of the original 
proprietor of the wheat; and so also in the 
(‘asci in (jiK'stion. With respect to the act of 
the usurper by whieh the thing is altered, it 
is not to b(' n gardt'd, since it is an unlawful 
act, and eonseqiu ntly incapable of becoming 
the cause of })rouerly, ns has been explained 
in its prop(‘r place. The case is t^Tcfore 
the same as if the act had never existed ; — 
ill tin* same inaiiner as holds where an 
usniqx'r kills an usurped goat, and tears the 
skill of it in ])i('Cos. J'he argument of our 
doctors is, that in the case in question the 
usurper lias ])erformed an operation which 
bears a valu(‘, and has therefore destroyed 
tlie right ot the proprietor in one respect, 
inasmuch as the a])pearancc is no longer the 
same, whence it is that the name is changed, 
and many of the original purposes of the 
article defeated ; as grains of wheat, for 
instance, which ar(; lit for being sown or 
roasti'd, but after being converted into flour 
are no longer fit for tliesc purposes. In 
slior^, by tlie alteration of an article usurped 
the right of tlie proprietor is destroyed in one 
sliape, and that of the usurper with respect 
to the qualities is estahlislied in every shape ; 
and la nce the right of tlie usurper has a 
superiority with respect to the original of 
that thing whieh lias been in one shape 
de.stroycd. (^^'ith respect to the act of tno 
usurper, it is not made tlie occasion of pro- 
perty because of its illegality, but because of 
its being the performance of a valuable 
operation. It is otherwise with regard to a 
goat slam by the usurper, and the skin of it 
torn to pieiiCH ; for, alter the killing of a 
goat, and the destruction of its skin, the>^ 
name of goat is still retained, since it^ is 
common to .say “ a slaughtered goat.*' With 
rt sjiect to what has been recited, that the 
usuiqier is not entitled to derive any profit 
from the article until he pay the compen- 
sation,” it is according to a favourable con- 
struction of the law. Analog would lead 
us to conclude that it is lawful to derive a 
profit IVom the article before the payment of 
a compensation. This is the opinion of 
Hassan and Ziffer, and there is also a report 
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to that effect firom Haneefa, of which the 
relater is the lawyer Aboo Lays. The reason 
derived from analogry is because, after the 
alteration, the usurper becomes the pro- 
prietor of the thing, and may therefore per- 
lorm any act with respect to it, or derive 
profit from it, in the same manner as he 
might lawfully give it away or sell it. The 
reason, however, for a more favourable con- 
struction is, that in the days of the prophet 
a goat having been killed and roasted with- 
out the consent of the proprietor, the prophet 
ordered that the prisoners should be led with 
it, meaning, that it should bo bestowed in 
charity upon them. Now this order of the 
prophet evinces that upon an alteration in 
the state of an article usurped, it is separated 
from the property of the proprietor, and that 
it is unlawful for the usurper to derive 
a profit from it until he have satisfied the 
proprietor. Moreover, if it were lawful to 
the usurper under these circumstances to 
take a profit, a door would he opened for 
Tisurpation ; and, therefore, to prevent siieli 
misenievous consequences, the acquisition of 
a profit before satisfaction being made is not 
permitted. With respect to the assertions 
of Hasson and Zifler adduced in support of 
their opinion, that “the gift or tlie sale of 
the thing is lawful;” it is answered, that 
notwithstanding the illegality of deriving 
piolit from the article usurped, still the sale 
or gift of it is lawful, hecausc tl\e article in 
nuestion is thi' property of the U8\ir]>er, and 
the gift or sale of ])roT)ertv held under an 
invalid right is lawfiu. Where', liowc'Ver, 
the usurper makes a compensation for the 
thing usurped, ho is entitled to d<'rive an 
advantage from it, because the right of the' 
propriedor has been traushirred te hiin iu 
oonsequenco of his making compensation ; 
and it becomes the same as an exehangi' 
between tlie usurper and the i)ropri('tor uith 
their mutual consent. In the same maniier, 
also, ho is entitled to derive profit from the 
thing in question when tiic proprietor 
exempts him from rcsponsil)ility for it ; be- 
cause in oonsoqueneo of sueh exemption tlu' 
right of the proprietor ct'ases ; ami so like- 
wise where the proprietor takes the compen- 
sation from the usurper, or where ho de- 
mands it and the usurper assents thereto, as 
in that ease the consent of the proprietor is 
obtained ; and so also where the Kazee 
passes a decree directing the usurper to pay 
a ooippensation to the ])roprietor, —or wlu're 
the usurper pays the compensation upon the 
* decree ot the Kazee, heeauso iu that case 
likewise the consent of the proprietor is 
obtained, since the Kazee passes the decree 
at his suit. It is to ho observed that in the 
same manner as a disagreement subsists 
between our doctors and Shafoi concerning 
these cases, so likewise with respect to the 
case of a person usurping wheat and sowing 
it, or usurping the stones of dates and plant- 
ing them. In the opinion of Aboo Yoosaf, 
however, it is lawful oven in these cases for 
an usurper to enjoy profit before the pay^- 


ment of compensation, because in both these 
cases the usurper has destroyed the sub- 
stance of the thing usurped in every respect. 
It is otherwise in the cases before recited; 
for in those instances the usurper is not 
entitled to derive profit, since there the sub- 
stance of the article continues in one respect 
extant. In the case, therefore, of sowing 
usurped wheat, it is not necessary (according 
to Aboo Yoosaf) to bestow in charity such 
part of the produce of it as exceeds the 
quantity sown and the expense of the 
labour; contrary to the opinion of Haneefa 
and Mohammed, as has been already ex- 
plained. 

A?it/ alteration ivrought apon gold or silver 
does not transfer the property of it, — If a 
person usurp gold or silver, and convert it 
into dirms or decnars, or make a vessel from 
it, such silver or gold does not separate from 
the property of the proprietor, [according to 
Haneefa,— whence he is entitled to take it 
from the usurper without giving hirn any 
compensation. The two disciples maintain 
that the usurper, in such case, acquires a 
property in the metal, and owes a compensa- 
tion of a similar quantity of gold or silver 
to the original proprietor; because he has 
performed a valiiahle operation upon the 
metal, which in one shape destroys tnc right 
of the proprietor, since in so doing he has 
broken it down so as to destroy its original 
purposes, inasmuch as bullion is unfit to 
become the stock in a contract of Mozaribat, 
or of partnershi]), wliereas coined money has 
this fitn(*ss. The reasoning of Haneefa is, 
that ill the eas(' in question the substance of 
the thing usurped is extant in every respect, 
insomuch that it still ]iresorves its name ; 
and the purposes to wliieh gold and silver 
ri'late, such as ])rieo and weight, are also 
(‘xtant, insoniuch that usury by waight 
takes place in th('m when coined, in the 
snnie manner as before coinage. — With re- 
gard, moreover, to the fitness of them (wIkui 
coined) for constituting stock, it is an efl:ect 
of the wx)rkmanship, and not a quality inhe- 
rent in the substance of the thing. Resides, 
the w^orkmanship iu question docs not al- 
waiys increase the value, but is sometimes 
attended with value, and sometimes not ; as 
wdiere, for instance, genus is opposed to 
genus, — in wdiieh case w^orkmanship is of no 
value. 

The construefinn of a building upon an 
usurped beam trunsfers the ju'operty of the 
beam to the usuyyer, — If a person usurp a 
beam, and build a house upon it, the beam 
is, in that case, separated from the property 
of the proprietor, and the usurper must 
make a compensation to him for the value 
of it. v‘^hafci maintains that the proprietor 
is entitled to take it. The arguments of the 
two parties on this point have been already 
recited ; hut in this case there is another 
reason in addition to those of our doctors, 
namely, that if (according to the opinion of 
Shafei) the proprietor were to take tne beam, 
an injury would result to the usurper, as his 
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house "would thereby be demolished without 
his receiving any compensation. — Where* on 
the contrary (according to the opinion of our 
doctors), the beam is separated from the 
property of the proprietor, and becomes the 
property of the usurper, although an injury 
be thereby occasioned to the proprietor, 
yet that is done away by the^ usurper 
making compensation. The case is, there- 
fore, analogous to one whofc an usurper 
BOWS the belly of his male or female slave 
with an usurped thread,* or inserts an 
usurped plank into his own boat; for in 
these cases the proprietor is not permitted to 
take away the thread or the ])lank, but is 
entitled to a compensation for their value. 

1)1 the case of shn/utg aii usurped animal^ 
the proprietor has an o2)fion of takiutf the 
carcase {receiving a compensation for the 
damage)^ or making it over to the usurper 
for the value. — If a person usurp and slay 
the goat of another, tiu' ju-oprietor has it in 
that case ^ at his option either to take a 
compensation for the value from the usurper, 
making over the goat to him, or to keep tlie 
goat, receiving from the usnrpt r a eom])('nsa- 
tion for the damage done by slaughtering it. 
Such also is the law with respect to a camel ; 
or where a person cuts olf one ot‘ the legs ot 
a goat or camel belonging to another. This 
is according to the Zahir Jlawayet ; and the 
reason of it is, that a destruction of the 
animal is occasioned in one r(‘spect in a 
termination of many of its uses, such as 
milk, and progeny, and the transportation 
of burdens, whilst some of its usis still 
continue, such as that of the llesb, for 
instance ; whence the ease is similar to that 
of a large rent in cloth. If, however, a 
])erson slay or cut olf the leg of a quadruped 
of which *the llesh is not edible, the pro- 
prietor is entitled to take from him a (ujiu- 
pensation for tlie whole of tlie value ; for in 
such ease the slaying or maiming is in every 
respect a destruction. It is otherwisi' where 
an usurper cuts olf the hand or foot of a 
male or female slave ; for in that ease the 
proprietor must receive back tlu' slaye, to- 
gether with the line, since the capability of 
yieldinj? profit still exists in man after the 
loss of a foot or a hand. 

A small damage com)nitted upoff usurped 
cloth does not transfer the properl ;/ of it ; 
hut a considerahle d(tmag<‘ a ires tlte proprie- 
tor an option of taking it bade {u dh a eom~ 
pensation for the damage), or mahing it over 
to the usurper for the value.— \v a person 
tear a piece of cloth, the property of another, 
so as to occasion a small rent in it, he is in 
that case responsible for the damage, and the 
cloth remains with the proprietor, since the 
Bubstance of it is extant in every respect, 
nothing more having happened to it than a 


* This^s the literal meaning in both the 
Arabic and Persian version ; but what c«is- 
tom or particular operation it alludes to, the 
translator has not been able to discover. 


defect whereas, if the rent were large, bo 
as to destroy many of its uses, the proprie- 
tor would in that case have it in his option 
either to take the whole of the value from 
the usui’per and give him the cloth (sinco 
he has destroyed it in every respect, even as 
much as if he had burnt it), or to keep the 
cloth and take a compensation for the damage ; 
because a largo rent is in one respect merely 
a defect, inasmuch as the substance of the 
clotli is still extant, as well as some of its 
uses likewise. It is to bo observed that what 
is recited by Kadooree upon this subject, 
implies that a large rent is such as occasions 
a ilestruction of many of the advantages. 
In fact a larp^e nait is such as occasions a 
destruction ot some parts of the cloth, and 
also of some of its uses ; some of the parts 
and some of the lists still remaining (as 
whore, for iuslanoe, before the accident of 
the rent, the cloth was capable of being 
made into an npner or under garment, ana 
afterwards loses that capability); whereas a 
small rent is sueh as does not induce a 
destnietion of any of the uses, but merely 
occasions a. damage; for Mohammed, in the 
Mabsoot, has said, “ tlie cutting of a gar- 
ment is a great damage, notwithstanding it 
oeeasions only a clostruction of some of the 
uses.” 

(\tse of planting ov building upon usurped 
land.--lh' a i)erson usurp land, and plant 
trees in 'it, or erect a building upon it, lie 
must in that casi* he directed to remove the 
trees and clear the land, and to restore it to 
the proprietor ; because the i)rophet has said 
‘‘there is no right over the seed of the op- 
y)resser” (alluding 1o the planting of trees) ; 
and also, because the y)r()ptT(y of the pro- 
nrietor still exists as it did before, sinco the 
land lias not been destroyed, nor lias the 
usurper beeomc pro])rietor, inasmuch as he 
cannot hccomc tlie proprietor but by some 
one •f the causes whicli establish property, 
of which none here exist. In this case, 
moreover, usurpation is not established;* 
and therefore the person who has so employed 
lh(‘ land of aiiother is ordered to clear and 
restore it to the owner, in tho same manner 
as in the case of his putting his food into tho 
vessel of anotlier. If, however, tho removal 
of the trees or the building be injurious to 
tho land, tho proprietor of the land has, in 
tliat case, the option of paying to the pro- 
prietor of tlie trees or the luiilding a com- 
pensation equal to the value they would bear 
Avheii removed from tho ground, and thus 


Tliere appears, at first sight, a sort of 
ineongruity in opening the case ” If a person 
ii^iirp, and thmi saying “ usurpation is 
not established.” — The expression, however, 
only means that “ usurpation, in the sense of 
the LAW, as requiring atonement, isnotestab- 
libhod^” the reason of which is, that usurp- 
ation cannot take place with respect to fixed 
nroperty, as has been already explained. — 
^ee p. 634. 
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to tiiat eflM; from Haneefa, of whicli the 
relater is the lawyer Aboo Lays. The reason 
derived from analogy is because, after the 
alteration, the usurper becomes the pro- 
priety of the thing, and may therefore per- 
form any act with respect to it, or derive 
profit from it, in the same manner as he 
might lawfully give it away or sell it. The 
reason, however, for a more favourable con- 
struction is, that in the days of the prophet 
a goat having been killed and roasted with- 
out the consent of the proprietor, the prophet 
ordered that the prisoners should be fed with 
it, meaning, that it should bo bestowed in 
charity upon them. Now this order of the 
prophet evinces that upon an alteration in 
the state of an article usurped, it is separated 
from the property of the proprietor, and that 
it is unlawful for the usurper to^ derive 
a profit from it until he have satisfied the 
proprietor. Moreover, if it were lawful to 
the usurper under these circumstances to 
take a profit, a door would ho opened for 
usurpation ; and, therefore, to prevent such 
misenievous consequences, the acquisition of 
a profit before satisfaction being made is not 
permitted. With respect to the assertions 
of Ilasscn and Zifler adduced in support of 
their opinion, that “the gift or the sale of 
th‘" thing is lawful;” it is answered, that 
nolwitlistandiug the illegality of deriving 
profit from the article usur])ed, still the sale 
or gift of it is lawful, hoeause the article in 
question is the pi-operty of the usurper, and 
tno gift or sale of proixTty held under an 
invalid right is lawful. Whore, Iiowever, 
the usurper makes a corapi'usatiou for tlie 
thing usurped, he is entitled to dtrivc* an 
advantage from it, because the riglit of the 
proprietor has been transferred to him in 
consequcnco of his making compensation ; 
and it becomes the same as an ex(^luing(' 
between the usurper and the ])ropri(‘tor \\ith 
their mutual consent. In tlio sann' manmn-, 
also, he is entitled to (leri\'c profit from the 
thing in question wlien the proprietor 
exempts him from rcsponsilnlity for it ; be- 
cause in consequence of sucli ex<.'mption tlu* 
right of the proi)ri('tor ceases ; and so like- 
wise where the proprietor takes the compen- 
sation from the usurper, or where he de- 
mands it and the usurper assents thereto, as 
in that case the consent of 1h(' proprietor is 
obtained ; and so also wIktc the Ivuzee 
passes a decree directing tlio nsuri>er to ])ay 
a coipponsation to the proprietor, —or where 
the usurper pays the compensation upon the 
‘ decree of the Ivazee, because in that case 
likewise the consent of the proprietor is 
obtained, since the Knzee passes the decree 
at his suit. It is to be observed that in the 
same manner as a disagreement subsists 
between, our doctors and Shafoi concerning 
these oases, so likewise with respect to the 
case of a person usurping wheat and sowing 
it, or usurping the stones of dates aiidplant- 
ing them. In the opinion of Aboo loosaf, 
however, it is lawful even in these cases for 
nn usurper to enjoy profit before the pay^ 


ment of compensation, becanse in both these 
cases the usurper has destroyed the sub- 
stance of the thing usurped in every respect. 
It is otherwise in the cases before recited ; 
for in those instances the usurper is not 
entitled to derive profit, since there the sub- 
stance of the article continues in one resp»eot 
extant. In the case, therefore, of sowing 
usurped wheat, it is not necessary (according 
to Aboo Yoosaf) to bestow in charity such 
part of the produce of it as exceeds the 
quantity sown and the expense of the 
labour ; contrary to the opinion of Haneefa 
and Moliammed, as has been already ex- 
plained. 

Any alteration wrought upon gold or silver 
'loes not transfer the jwoperty of it, — If a 
person usurp gold or silver, and convert it 
into dirms or deenars, or make a vessel from 
it, such silver or gold docs not separate from 
the property of the proprietor, (according to 
Haneefa,— whence he is entitled to take it 
from the usurper witliout giving him any 
compensation. Tlie two disciples maintain 
that the usurper, in such case, acquires a 
property in the metal, and owes a compensa- 
tion of a similar quantity of gold or silver 
to the original proprietor ; because ho lias 
performed a valuaDlc operation upon the 
metal, which in one shape destroj^s tlio right 
of the proprietor, since in so doing he has 
broken it down so as to destroy its original 
])urposcs, inasmuch ns bullion is unfit to 
become the stock in a contract of Mozaribat, 
or of partnership, whereas coined mone^ has 
this fitness. Tlie reasoning of Haneefa is, 
tliat in tlie case in question the substance of 
the thing usurped is extant in every respect, 
insomuch that it still preserves its name ; 
and tlie pu rposi's to which gold and silver 
ri'late, such as priio and weight, are also 
extant, insoniuoli that usury by weight 
lak(‘s place iu tlieiii whim coined, in the 
same manner as before coinage. — AVitli re- 
gard, moreover, to tlic fitness of them (when 
coined) for constituting stock, it is an eflect 
of tlie workmansliip, and not a quality inhe- 
rent. in the suhspince of the thing. Ilesides, 
the workmanship in question does not al- 
ways increase the value, but is sometimes 
attended with value, and sometimes not ; as 
where, for instance, genus is opposed to 
genus,— in wliieli case workmanship is of no 
value. 

The construction of a huihltng upon an 
usurped beam transfers the property of the 
beam to the usuj'per. — If a person usurp a 
beam, and build a house upon it, the beam 
is, ill that case, separated from the property 
of the proprietor, and the usurper must 
make a compensation to him for the value 
of it. iShafci maintains that the proprietor 
is entitled to take it. The arguments of the 
two parties on this point have been already 
recited ; but in this case there is another 
reason in addition to those of our doctors, 
niemelv, that if (according to the opinion of 
Shafeij the proprietor were to take tne beam, 
an injury would result to the usurper, as bis 
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hoTise would thereby be demolished without 
his receiving any compensation.— Where, on 
the contranr (according to’ the opinion of our 
doctors), the beam is separated from the 
property of the proprietor, and becomes the 
property of the usurper, although an injury 
be thereby occasioned to the proprietor, 
yet that is done away by the usurper 
making compensation. The case is, there- 
fore, analogous to one whefe an usurper 
sows the belly of his male, or female slave 
with an usurped thread,* or inserts an 
usurped plank into his own boat ; for in 
these eases the proprietor is not p<>rniitted to 
take away the thread or tlio plank, hut is 
entitled to a compensation for their value. 

In the case of slaying an nsnrped aniniaf 
the proprietor has an option of taking the 
carcase {receiving a compensation for the 
damage)^ or making it over to the nsurper 
for the value, — Iv a person usurp and slay 
the goat of another, tne proprietor has it in 
that case at his option either to take a 
compensation for the value from the usurpea*, 
making over the goat to him, or to keep the 
goat, receiving from tlu' nsuri)er u compensa- 
tion for the damage done by slaughtering it. 
Such also is the law with res])('ct to a (aimel ; 
or where a person cuts olf one ot the legs of 
a goat or camel belonging to anotlua*. This 
is according to the Zahir Kawayet ; and the 
reason of it is, that a destruction of the 
animal is occasioned in one respect in a 
termination of many of its uses, such as 
milk, and progeny, and tlie transportation 
of burdens, whilst some of its ust s still 
continue, such as that of the flesh, for 
instance ; whence the case is similar to that 
of a large rent in cloth. 11', lioweviT, (t 
person slay or cut olf the leg of a quadruped 
of which the flesh is not edible, the pro- 
prietor is entitled to take from him a com- 
pensation for the whole of the value ; for in 
such case the slaying or maiming is in every 
respect a destruction. It is otlu'i’wise where 
an usurper cuts off the hand or foot of a 
male or female slave ; for in that (-asc the 
proprietor must receive back the slave, to- 
getlier with the line, since the capability of 
yieldin|? prolit still exists in man aft(*r the 
loss of a foot or a hand. 

A small damage committed npon nsnrped 
cloth does not transfer the properly of it ; 
hid a conside rah/e damage a ires the proptne- 
tov an option of faking tf oaek {mth a com- 
pensation for the damage), or making it over 
to the usurper for the ralae.-Av ‘A person 
tear a piece of cloth, the ])iopcrty of another, 
so as to occasion a small rent in it, he is in 
that case responsible for the damage, and the 
cloth remains with the proprietor, since tlie 
substance of it is extant in every respect, 
nothing more having happened to it than a 


defect whereas, ^f the rent were large, so 
as to destroy many of its uses, the proprie- 
tor would in that case hay© it in his option 
either to take the whole of the value from 
the usurper and give him the cloth (since 
he has destroyed it in every respect, even as 
much as if he had burnt it), or to keep the 
cloth and take a compensation for the damage ; 
because a large rent is in one respect merely 
a defect, inasmuch as the substance of the 
cloth is still extant, as well as some of its 
uses likewise. It is to bo observed, that what 
is recited by Kadooreo iipou this subject, 
implies that a large rent is such as occasions 
a dcstruotinu of many of the advantages. 
In fact a large rent is sucli as occasions a 
destruction of some parts of the cloth, and 
also of som<' of its uses ; some of tho parts 
and some of the uses still remaining (as 
where, for instance, before the accident of 
the rent, the cloth was capable of being 
made into an upper or under garment, ana 
afterwards loses that capability) ; whereas a 
small rent is sueh as doc's not induce a 
d('struction of any of the uses, but merely 
(•eeasioiis a. damage; for Mohammed, iu the 
Mabsoot, has said, “the cutting of a gar- 
nuait is a groat damage, notwithstanding it 
oei^asions only a destruction of some of the 
uses.” 

Case of planting or hnilding apo7i usurped 
laad.--}F a ])ers()n usurp land, and plant 
trees in. it, or erect a building upon it, ho 
must in that cas(' he ilirccted to remove tho 
trees and clear tlie land, and to restore it to 
the proprietor ; beiiause the jirophot has said 
“there is no right over the seed of tho op- 
pressiT ” (alluding to the planting of trees) ; 
and also, because the properly of the pro- 
irietor still exists as it did bdorc, since tho 
and lias not been d(‘stroyed, nor has the 
usurper become proprietor, inasmuch as he 
cannot become the proprietor but by some 
one •f the causes which establish property, 
of whicli none hero exist. In this case, 
moreover, usurpation is not established ; * 
and therefore the person who has so employed 
the land of another is ordered to clear and 
re.store it to tlic owik.t, in tlie same manner 
as in the cu.se of hi.s putting his food into tho 
vessel of another. If, however, the removal 
of tho tre-(!s or tho building bo injurious to 
tlio land, the proprietor of tho land has, in 
tliat ease, tlie option of paying to the pro- 
jirietor of the trees or tlio hnilding a com- 
pensation equal to the value they would bear 
when ri iiioved from tlie ground, and thus 


* There appears, at first sight, a sort of 
incongruity in opiming tlie case “ If a person 
usurp, &c.,“ and then saying “ usurpation is 
not established.” — The expression, however, 
only means that “ usurpation, in the sense of 


* This^is the literal meaning in both the ! lisliod,” the reason of which is, that usurp- 
Arabic and Persian ver.sion ; but what c«s- ation cannot take place with respect to fixed 
tom or particular operation it alludes to, the property, as has been already explained.*— 
translator has not been able to discover. pee p. 634. 
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posiesfing himself of them ; because m this 
» there is an advantage to both, and the injury 
to both is obviated. By the expression 

paying a compensation equal to the value 
they would bear when removed,*' is to be 
understood paying the value which the trees 
or house bear upon the proprietor being 
directed to remove them ; because his right 
exists only with respect to the trees or 
building “ as required to be removed," since 
he is not at liberty to leave them upon the 
ground. It is therefore requisite to appre- 
ciate the land without the trees or the build- 
ing, and afterwards to appreciate it with the 
trees or building (as re moveable at the land- 
holder’s desire); and whatever may be the 
excess of the second appreciation over the 
iirst is the amount of the compensation which 
the proprietor of the land is required to pay 
to the proprietor of the trees or ])aildiDg. — 
(It is to be observed that the value of trees 
or of a building which are liable or required 
to be removed is less than that of trees or a 
building which are permitted to stand, since 
the expense of removal must he deducted 
from tne value of trees or buildings which 
arc removeable.) 

Case of dyin^ usurped cloth^ or grinding 
usurped ivheat info four. — If a person usurp 
the cloth of another and then dye it red, or 
the flour of another and then mix it wdth oil, 
in that case the proprietor has the option of 
taking from the usurper a com]>ensation 
equal to the value of the wliite cloth, or an 
equal quantity of flour, giving the red cloth 
or the mixed flour to the U8ur))er,— or, of 
tnking the red cloth or the mixed flour, 
giving to the usurper a compenBation equal 
to the additional value these articles may 
have acquired from the red dye, or the mix- 
ture of oil. Shafei maintains that in the 
ease of dyed cloth the ])roprietor of it has a 
right to take it, and then to tell the usurncr 
to separate and take, to the utmost of his 
))Ower, his dye from it ; for he holds this case 
to bo analogous to that of a plot of ground 
(in other words, if a ])erHon usurp a piece of 
ground belonging to another, and afterwards 
(Tect a building upon it, tlie proprietor is 
entitled to take the ground, desiring the 
usurper to dig up and carry away his build- 
ing) ; because the separation of a dye from 
stained cloth is equally practicable with the 
removal of a building lioin the ground on 
which it stands. It is otherwise in the case 
of oil mixed in flour, because the separation 
of the oil is then impracticable. The argu- j 
ment of our doctors is that, in wdiat they 
have advanced on this point, an attention is 
shewn to the interests of both parties, an I 
option, however, being allowed to the pro- 
prietor of the cloth, as he is the original. 

1 1 is otherwise in the case of a plot of ground ; 
for in that instance the usurper is entitled 
to the fragments of the house after its being 
pulled down (that is, to the bricks, wood, 
«S:o.) ; whereas a dye, when separated from 
cloth, is lost, and cannot be collected by 
tbo usurper of the cloth. It is also other-*j 


wise in the case of a garment blown by the 
wind into the vat of a dyer, and becoming 
stained in consequence ; for in that case the 
dyer is not responsible for the garment : on 
the contrary, the proprietor of the garment 
must take it so stained, and pay to the dyer 
the value of his dye, as in this case no 
degree of blame is imputable to him. It is 
to be observed that Aboo Assama has said 
that when a person usurps the cloth of 
another, and dyes it, the proprietor of the 
cloth may, if he please, sell it, and deduct 
from the price a proportion equal to the 
value of the white cloth, and give to the 
dyer a proportion equal to the value of his 
dye ; for as the proprietor of the cloth has it 
iu his power to refuse taking the dye and 
paying a compensation for its value, it fol- 
lows that w^hen he does refuse to take it, tire 
cloth must bo sold, that ho^ may receive his 
proportion, and that the interests of both 
may be attended to. This reasoning of Aboo 
Assama equally holds in the case where a 
garment is stained in consequence of being 
blown by the wind into the vessel of a dyer ; 
and in the same manner, the reasoning ad- 
duced in the case of cloth equally holds m the 
ease of flour. As flour, however, is of the class 
of similars, it must he compensated for by a 
similar ; whereas cloth, as being an article 
of price, must be compensated for by a pay- 
ment of its value. Mohammed, in the 
Mabsoot, has said that flour must also be 
compensated for by value, because flour is 
altered by being baked, and is no longer of 
tlie class of similars. (Some have explained 
the meaning of the value of flour to be a 
similar quantity ; and that Mohammed has 
used the term value instead of similar, be- 
cause a similar is au equivalent, iu the same 
manner as value.') It is to be observed that 
a yellow dye is the same as a red dye ; but 
that with regard to a black dye there is a 
diflerence of opinion ; Jianeofa holding it to 
be a defect, whereas the two disciples main- 
tain that it is not a defect, but, on the con- 
trary, the cause of additional value. Some 
have said that this difterenco of opinion 
:iriscs from the different periods of time ; 
and others have said that if the cloth be of 
uch a nature that a black dye occasions a 
diminution of its value, the dying of it must 
in that case be considered as a damage or 
Icfcct ; hut that if it be of such a kind as to 
receive an increase of value from a black 
dye, the black dye is the same as a red dye. 
If, however, the usurped cloth he of such a 
nature that a red dye occasions a diminution 
of its value (as if, for instance, the value of 
it having been thirty dirms, it should, afte, 
receiving the red dye, be worth only twenty 
dirms), iu that case it is related as an opinion 
of Mohammed, that regard must be nad to 
the additional value which the red dye may 
have occasioned in some other piece of cloth; 
and if it amount to five dirms, that then the 
pr^rietor of the cloth has a right to take it, 
ana to receive, besides, five dirms from the 
usurper; for the proprietor of the cloth is 
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entitled to a compensation of ten dirms from 
the tmurper for the amount of the damage 
occasioned to his cloth ; and the usurper is 
entitled to five dirms from the proprietor as 
Idle value of his dye, having operated that 
increase upon another piece of cloth. Hence 
the proprietor is entitled to take ilve dirms 
from the usurper, and the remaining five is 
cancelled by the value of the dye thus esti- 
mated at five dirms. 

Section. 

An usurper, damaging the article usurped, 
becomes proprietor of it upon the owner de- 
manding the value. — If a i)erson usurp any 
article of goods or furniture,* and darnace 
it, and the proprietor dt mand a compensa- 
tion for the value from the usurper, he [the 
usurper] in that ease becomes the proprietor 
of such article, according to our doctors. I 
Shafei maintains that the usurper does not | 
become proprietor, because the act of usurpa- 
tion, as being oppressive and illegal, there- 
fore incapable of occasioning a right of pro- 
perty ; in the same manner as where a person 
usurps a Modahbir, and injun's him, and the 

S ronrietor takes from him the value of the 
[odabbir as a compensation for the injury, 
— in which case he [the usur])erj does not 
thence become proprietor of the Modabhir. 
The reasoning of our dcictors is, that in the 
case in question the proprietor of the article 
obtains a return for it ; and us the article 
usurped is fit to be shifted from the luoperty 
of one person to that of another, the usurper 
becomes the proprietor of it, in order to 
remove the injury lie would otherwise sus- 
tain. It is difiereiit with respect to a oVI odab- 
bir, as he is not fit to be removed from the 
property of one person to that of auoth(.*r. 
(The contract of Tadbeer, however, is some- 
times annulled by order of the Kazee; in 
which case the sale of the Modahbir is lawful, 
as it then is the sale of mere property, since 
he becomes such by the aniiulineiit of the 
contract.) 

The amount of u’hich is ascertained Inj 
the declaration of the usurper upon oath , — 
or hy evidence adduced hy the proprietor . — 
It is to be observed that, in ascertaining the 
value of the article usurped, the assertion of 
the usurper, confirmed by an oath, is to be 
credited, since the proprietor is the claimant 
of a large value, and the usurper is the denhr 
of the same, and the assertion of the denier 
upon oath must be admitted unless, how- 
ever, the proprietor bring evidence in sup- 
port of his claim ; for then the assertion of 
the proprietor must be credited, as b(*ing 
supported by evidence, which convincing 
proof. 

A)id after accepting this, the proprietor 
cannot remand the article, if the compen- 
sation he given in conformity with hts claim. 

* Arab, ^kht wa Matta ; bousehold-stu^, 
&c., as opposed to Mai.— The distinction is 
folly explained elsewhere 


—If, therefore, the substance of the article 
usurped appear or be found at a period when 
the value of it is greater than the compen- 
sation given by the usiurper, and such com- 
pensation have been given in consequence 
of the claim of the proprietor, or of evidence 
adduced by him, or of the non- denial of the 
usurper, — the proprietor, in that case, has 
not tne option of t^ing the substance of the 
thing usurped : on the contrary, it remains 
the property of the usurper, since his pro- 
perty ill it has been rendered complete in 
consequence of a Cvause ooiijoinod with the 
consent of the proprietor, masmuoh as he 
claimed that extent of value whereas if, 
on the contrary, the pn)prietor have taken a 
eqniuensation in consequt'uoe of the assertion 
of the usur[)er, corroborated by an oath, he 
has ill that case the option either to adhere 
to the compensation he has taken, or to take 
the substance of the article usurped, and 
restore to the usurper the (‘ompensation he 
may hav(' taken ; for under such circum- 
stances the consent of the proprietor was 
not (‘omplcte with resjiect to the quantity, 
since 1 h‘ claimed a larger quantity, but was 
ol>liged to taki‘ tlu' quantity in question from 
his want of proof to establish the other. If, 
oil the other naiul, the Bubstaiice of the article 
usurped be found at a pc'riod when its value 
is e(nuil to, or less than, the compensation 
taken, — and the ])roprietor should have 
taken the .eomiamsution in conformity with 
the assertion or uatli of the usurper, the law 
(according to the /aliir ]ia^yayet) is the same 
as already rc'oited ; that is, the proprietor 
has the option of eith('r adhering to the coni- 
pensatiou he had taken, or of taking back 
from tlic usurj)er the substanee of the urtiel 
and restoring to him the amount of the com- 
pensation. This is approved ; because the 
consent of the proprietor to take the coin- 
pensation in riuestioii was not complete, in- 
asmueli as he claimed a larger sum, wnivli 
ho dia not get, and hence he has the option, 
becaus(! of the non-existence of his consent. 

The sale of an usurped slave hy the usurper 
is valid ujion the owner receiving the value as 
a compensation; — hut the emancipation of 
him would he invalid. — If a person usurp a 
slave, and sell him, and the proprietor take 
the value of him from the usurper as a com- 
pensation, the sale is in that case valid. If, 
on the contrary, the usurper emancipate the 
slave, and the proprietor afterwards take a 
compeiiHation, the emancipation is not valid ; 
because the right of property established in 
the usurper by his paying the compensation • 
is defe«‘tive, as being established by a retro- 
spective reference, from a principle of neces- 
sity (whence it is that the right of property 
in an usurper takes place with respect to 
earnings of labour, but not with respect to 
progeny in other words, if a person usurp 
a female slave, and take to himself the earn- 
ings of her labour, and afterwards pay a 
compensation to the proprietor, the earnings 
are m that case his property ; but if she 
shotdd bear children whilst m hit posses- 
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tnqiit ajid lie afterwards pay a compensation 
to tne proprietor, the children are not his 
property). — ^In short, the right of property 
established in an usurper in virtue of his 

n ment of compensation is defective ; and 
efcctive right of property is sufficient to 
legalize sale, but not emancipation ; in the 
same manner as the right of property estab- 
lished in a Mokatib with respect to the 
earnings of his labour is defective; yet if 
he should sell a slave whom he may have 
earned by his labour it is valid ; whereas if 
ho were to emancipate him, the emancipa- 
tion would be invalid. 

IVie pro<J^icc of an usurped property is a 
trust in tfie usurper's hands. — The fruit of 
an usiu^ed orchard, and tlie children of an 
usurped female slave, together with their 
j^bduce (such as their increase of stature 
and beauty), are a trust in the hands of the 
usurper, if, therefore, they he destroyed, 
he is not responsible for them ; — unless, how- 
ever, he should have committed a trespass 
with regard to them, or refused to answer 
the demand of the proprietor to deliver them 
up to him ; for in these cases he is respon- 
sible. Shafei maintains that the increase of 
an article usurped, whetlier it bo conjoined 
(such as increase of stature or of beauty) or 
sm arated (such as i)rogeiiy), is a subject of 
responsibility ; because usurpation is estab- 
lished with rt'spect to it ; for usurpation 
means the establishment of possession over 
the property of another without the consent 
of that other ; and as this dedinition applit's 
equally to any increase which may accrue 
upon such property, it is therefore a subject 
of responsibility, although the usurper have 
not dispossessed the proprietor of it ; in the 
same manner as the fawn is a subject of 
responsibility, in a case where a pc'rson takes 
a deer out of an inclosure, 'j* and it afterwards 
brings forth whilst in his possivssion, uot- 
withslaudiug that it [the fawn] had not 
before been in the possession of any ohe, so 
as to establish a dispossession, djie reason- 
ing of our doctors is, tJiat usurpation means 
*‘the establishment of possession over the 
property of another, so as to destroy the 
possession of the proju-ietor " (as has been 
already ex])laiiied). r^ow the possession of 
the proprietor had not been established, with 
respect to the increase, so as to admit the 
destruction of it. Besides, if the possession 
of the proprietor with regard to the increase 
be ad .litted by way of dependancy on his 
properly, still his possession continues, and 
0 the usurper has not destroyed it ; for it is 
apparent that the usurper has not hindered 
him ixom taking his lucrease yet if he 


* In the text the case is supposed that of 
ii pilgrim driving a deer out of the sacred 
territory round Mecea.—The translator has 
hazarded a small deviation from the original 
in this instance, merely with a View to 
familial ize the alittsion in the mind of an 
European reader. « 


refuse to it to him upon his demand, he 
is then responsible to him for it ; in the same 
manner as where he commits a trespass with 
regard to it, by destroying it, or killing and 
eating it, or selling it and delivering it to 
the buyer. — With respect, moreover, to the 
fawn before mentioned, it is not a subject of 
responsibility when destroyed prior to the 
ability of the trespasser to place it in the 
inclosure, because he is not, before that, 
guilty of any obstruction or hindrance ; — 
in short, he is liable to responsibiBty only 
where he destroys the fawn after his ability 
to place it in the inclosiire ; and this because 
he is then guilty of an obstruction after the 
establishment of the claimant’s right.* 

The usurper of a female slave is not Itahle 
for any damage she may receive hy hearing 
a chilf prov}ded the value of the child 
adeguata to such damage. — If a female^ slave 
be injured by bearing a child whilst in the 
possession ot the usurper, and the value of 
the child be equal to the damage sustained, 
llic usurper is not liable for a compensation. 
Shafei and Zilier maintain that the value of 
the child cannot he made a remedy for the 
inj iiry ; because the child is the property of 
the proprietor of the slave ; and consequently 
cannot be a])plied to remedy the damage, 
sustained by her in the same manner as 
in the case of the fawn above recited ; — that 
is to say, if a person drive a deer out of an 
inclosure, and she then bring forth a young 
one, and bc( injured by such delivery, and 
the valu(! ol‘ the young be adequate to the 
damage, in that case the person is not only 
obliged to restore the deer and its young one 
to the inclosurc, hut must also make good the 
damage sustained. It is also the same where 
the child dies prior to the usurper’s restora- 
tion of the mother ; or where the mother dies 
in consequence of the delivery of the child, 
and the value of the child is adequate to 
remedy the loss ; or wdiero a person shears 
the wool of a sheep belonging to another, or 
loi)s off the branches of a tree belonging to 
another, or castrates the slave of another, or 
teaches him the knowdedge of some art in 
consequence of which he is rendered in any 
Inspect defective ;t— for in all these cases the 
person so acting is responsible for the injury, 
notwithstanding the value of the article be 
increased in consequence. The arguments of 
our doctors are that, in the instance in ques- 
tion, the cause of the increase and of the in- 
jury is the same, namely, cliildbirth and 


* A small portion of the text is here 
omitted, as it relates merely to the prohibi- 
tion against trespassing upon game in the 
sacred territory (round Mecca), a subject the 
discussion of which is of little importance to 
the point in question, and which is treated 
of at large elsewhere.— (Sec Seyid.) 

f That is, defective in regard to the pur- 
pose for which his master had int^ded him ; 
aiS by a loss of health, or any accident sus- 
tained in the course of his learning the art. 
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such being tbe case, the injury is not taken of her being a sla^re. The arguments of the 
into the account, because, in opposition to it, two disciples arc, that in the case in ques- 
an increase has been obtained. Hence an tion, upon the usurper restoring the slave to 
injiury of this nature does not occasion re- the proprietor, and the restoration being 
spohsibility ; it being, in fact, analogous to made valid and complete, the proprietor is 
where a person usurps a fat female slave, held to have received her into his^property ; 
who afterwards becomes lean, and then grows and as, afterwards, the disorder of which 
fat again ; or who loses two of her fore teeth, she dies, namely, childbirth, is thus con- 
and then acquires two new ones ; — or where siderod to have happened to her whilst in 
a person cuts off the hand of an usurped the iwssessiou of the proprietor, the usurper 
slave whilst in the possession of the usurper, is, tlierefore, not liable fur her ; in the same 
and the usurper receives the tine from him, manner as where an usurjMid female slave, 
and gives it with the slave to the proprietor ; having been seized with some disorder, such 
— for in all those cases no compensation for as a fever, the usurper restores her in that 
the injury is incumbent upon the usurper. — ' condition to the proprietor, and she after- 
With respect to the case of the fawn, as ad- wards dies in liis possession ; or where an 
diiced by Zitfer and Shafei, it is not admitted usuriied female slave commits whoredom 
as anplioablc. — With res})eet, moreover, to with some ])ersou whilst in the usurper^s 
the death of the mother, in coustMiueiiee of possession, and he ri'stores her to the pro- 
ber delivery (as also adduced by them), there prietor, and she aiterwards suffers punish- 
are two opinions on record. — Thetirst is, that nieiit for whon dom, and dies of the same ; 
if the value of the child be adeciuate to remedy in ludther of wliieh cases is the usurper ro- 
the injury, it is tlieii taken as such ; and tlu‘ spousil)le, any more than the seller, iii tlie 
secona (which is according to the Zahir Jta- case of his selling a pre^aiant female slave, 
wayet) is, that the value of the child eauiiot who afterwards dies of ehildbirth in the 
betaken as a compi'usutioii for the injury, possession of the purchas('r. The arguments 
for this reason, that tlu' delivery is not to Ik* of llaiieefa are, that as the usurper, in the 
considered as the cause of the mother’s death, ease in (question, usurped the femalo slave 
since delivery is not ne(‘essarily connected at a time when the (iause of tlestruction did 
^vith death, being more fre(iuently attended not e.vist in her, and restorisd her at a period 
with safety. Where, on the other hand, the when such cause did exist in her, he there- 
ohiiddiespriortothereslorationof themother, lore has not restored herin the state in which 
the injury is not remedied ; because there was he look her; — conseiiuently, the restoration 
a necessity for the resloratioii of the original was not valid and comph'tc, being, in fact, 
(namely, the mother) in the condition in tlu* same as if an usiu’ped female slave, 
which slie was at the period of usurpation ; liaving committed a crime in the usurper’s 
and as she afterwards sustained an injury ])ossession, should afterwards, on account of 
by the birth of a child, and the fruit of the such crime, he put to death whilst in, the 
injury (namely, the child) cannot, because of possession of the proiuictor,— or bo given 
its death, be given along with the mother, up to the avenger (>f the offeneo, in conse- 
it follows that the mother is not restored in <]uenee of her liaving committed the crime 
the condition in wliicli she was at the period inadvertently, instead of wilfully, — in 
of usurpation. With resiiect to the castra- either of which cases the projirietor is en- 
tion of a slave, it is not an increase, being titled to take the whole of tlie value from 
an object only with some loose people ; — and the iii^urper, and so also in tlie ease in ques- 
as to the other instances adduced by Zill'er tion. It is otherwisi' wliere the woman 
and 8hafei, the cause in them of tin; increase nsuriK-d is free ; b(‘v:auso no responsibility 
and the damage is not one tind the same takes place fiom the usurpation of a free 
thing ; for the cause of damage in a tree is Avoman, and consequently the usurper is not 
the cutting off its branch, wliilst the causi responsible after the restoration, although 
of increase is the growth ; the cause of damage such restoration Avere invalid. With re- 
in a sheep is the shearing of its wool, Avhilst spect to wluit has been alleged of the pur- 
the cause of increase is the growth of tlie ehaso of a pregnant female slave, it is an- 
animal ; and the cause of damage in the slave swered, that tlie delivery not having been 
is the teaching or instructing him, Avhilst the incumbent upon the seller on account of his 
cause of increase is the intellect of tlie slave, having before taken her, so as to require a 
The usurper of a female slaee^ impregnate delivery in the st^tc in whch ho had taken her 
ing her^ is responsible for her ealue, in case (which is a condition of validity in the case of 
she die of childbirth after restoration. — ii’ usurpation), it folloAVS that the analogy hero 
a person usurp a female slave, and cohabit docs not hold good. With respect, also, to the 
with her, and she become pregnant, and be case of an usurped female slave committing 
restore her in that state to the proprietor, Avhoredora, and dying in consequence of the 
and she then die of childbirth, the usurper punishment on tFiut account inflicted upon 
must in that case pay a compensation equal her, the ansAver is, that whoredom merely 
to the value which she bore on the day of her occasions scourging, which is a cause of 
impregnation ; whereas, if she were free, no pain, hut not of death ; and therefore, in 
comj>en8ation would be reqmred, according this caifti, a cause of destruction did not 
to Haneefa. The two disciples maintain thax take place whilst the slave was in the pos- 
neither is any compensation due in the case session of the usurper. 
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U no hire for the use of an usurped 
article ; hut the usurper ts responsible for 
any damage it may sustain, — An usurper is^ 
not responsible for the use of the article 
usurped; * but if it be injured he is respon- 
sible for the damage. Bhafei maintains that 
an usurper is liable for the use of a thing 
usurped, and consequently, that he owes an 
adequate rent or hire for it. It is to be ob- 
served that there is no difference between 
the doctrine of Shafei and that of our doc- 
tors, in the case where a person usurps a 
house and leaves it unoccupied, or occupies 
it himself ; for in such case, according to 
both doctrines, the usurper is not liable for 
the use of it. — Malik maintains that if the 
usurper himself occupy the liouse he is re- 
sponsible for an adequate rent ; but not in 
case of his leaving it unoccupied. The ar- 
gument of Shafei is that the use of pro- 
perty is estimable (whence it is a subject of re- 
sponsibility from contracts and agreements), 
and consequently is a subject of responsi- 
bility from usurpation. The arguments of 
our doctors on this point are twofold. — 
FiiiST, the use of an article usurped is ob- 
tained by the usurper in consequence of its 
occurring dating his occupancy (for it had 
not existed in the hands of the proprietor, 
as use is a passing accident which does not 
endur* ; and such being the case, he is 
entitled to it, and consequently is not re- 
sponsible for it, as no man is rcsi)onsible 
for that to which he is entitled.— Second- 
ly, there is no similarity betwc'en use 
and property, such as dirms and deenars; 
for use is an accident, wliereas property is a 
substance. Use, thepfore, (‘annot ne a sub- 
ject of responsibility in substantial property; 
because a similarity is requisite between the 
compensation and the thing for which the 
compensation is given.— With respect to tlie 
assertion of Shafei, that “ tlu* use of pro- 
orty is estimable,” it is not admitted, use 
eing considered as estimable only in the 
case of contracts of hire, from necessity ; 
but in the case of usuri)ation there exists no 
contract whatever. — AVhere, lu)^yever, the 
article usurped is damaged, whilst in the 
ossession of tlie usurper, in consequence of 
is use of it, a compensation for the damage 
is incumbent uuon him, because of his 
having destroyed part of the substance of 
the thing usurped. 

Soctmi. 

Of the usurpation of things which are of 
no value. 

A 3 Iussulman is responsible for destroying 
the wine or pork of a Zimmee. — If a Mussul- 
man destroy wine or pork belonging to a 
Zimmee, he must compensate for the value 
of the same ; whereas, if he destroy wine or 
pork belonging to a Mussulman, no compen- 
BatiMuis due. — Shafei maintains that in the 
former case also no compensation is duo. A 

* Meaning, ho (h>es not owe any EIRE for 
the v4.be. ' 


similar disa^eement subsists with respect 
to the case of a Zimmee destroying wine or 
pork belonging to a Zimmee; or of one 
Zimmee selling either of these articles to 
another; for such sale is lawful, according 
to our doctors,— in opposition to the opinion 
of Shafei. The argument of Shafei is that 
wine and pork are not articles of value with 
respect to Mussulmans, — nor with respect to 
Zimmees, as those are dependant of the 
Mussulmans with regard to the precepts of 
the LAW. A compensation of property, 
therefore, for the destruction of these articles, 
is not due. The arguments of our doctors 
are that wine and pork arc valuable property 
with respect to Zimmees; for with them 
wine is the same as vinegar with the Mussul- 
mans, and pork the same as mutton ; and 
we, who are Mussulmans, being commanded 
to leave them in the practice of their 
religion, have consequently no right to im- 
po.s(‘ a rule upon them. — As, therefore, wine 
and pork are with them property of value, 
it follows that whoever destroys these articles 
bi'longing to them does, in fact, destroy their 
property of value : in opposition to the case 
of carrion or blood, because these are not 
considered as property according to any 
religion, or with any sect. 

A}id must compensate for it by a payment 
of the Hence it appears that if a 

Mussulman destroy the wine or pork of a 
Zimmee, lu' must compensate for the value 
of the pork, — and also of the wine, not- 
withstanding that be of the class of similars; 
be(;ause it is not lawful for Mussulmans to 
transfer the ])roperty of wine, as that would 
be to honour and respect it. It is otherwise 
where a Ziuimeo sells wine to a Zimmee, or 
destroys the wine of a Zimmee ; for in these 
eases it is incumbent upon the seller to de- 
liver over Hie w ine f" ' 7 — ^ ^ ’ 

iilion the desti’oyer to give as a compensation 
a similar quantity of wine to the proprietor, 
since the transfer of the property of wine 
is not prohibited to Zimmees : — contrary to 
usury, as that is excepted from the contracts 
of Zimmees ; — or to tne case of the slave of 
a Zimmee, w ho having been a Mussulman be- 
comes an apos^te ; for if any Mussulman kill 
this slave, he is not in that case responsible 
to the Zimmee, notwithstanding the Zimmee 
consider the slave as valuable property, since 
W'e Mussulmans are commanded to shew our 
abhorrence of apostates. It is also otherwise 
with respect to the wilful omission of the 
Tasmeea, or invocation, in the slaying of an 
animal, where the proprietor considers such 
omission as lawful, being, for instance, ef 
the sect of Shafei ; — in other words, if a 
person of the sect of Haneefa destroy the 
flesh of an animal so slain by a person of 
the sect'of Shafei, the Haneefite is not in that 
case responsible to the Shafeyite, notwith- 
standing the latter did, according to his 
tenets, believe the slain animal to have been 
valuable property ; because the eftithority to 
convince the Shafeyite of the illegality of 
his practice is vested in the Haneefite, in- 
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asmuoh as it is jwrmitted to him to establish 
the illegality of it by reason and argument. 

A change wrought upon an usurped article 
bp any unexpemive process docs not alter the 
property; hut if the process be expensive ^ the 
property devolves to the usurper t who must 
make a compensation, — If a person usurp 
wine belonging to a Mussulman, and convert 
it into vinegar by placing it alternately in 
the sun and in the shade,— or the skin of a 
carrion, and tan or dress it by the application 
of some valuable article,— the propritdor of 
the wine is entitled to take the vinegar, 
without givingany thing to the usurper, and 
the proprietor of the skin is entitled to take 
it, upon paying to the usurper the increase it 
may have received from the dressing ; lor, in 
the former case, the conveisitui of the wiiu' 
into vinegar is merely a ]niritication of it, in 
the same manner as the bleaching of unclean 
cloth ; and hence the property <d‘ the \ iiiegar 
continues vested in the projirii'tor, since a 
property is not created in the Ihiuor hy the 
operation of making it into vinegar; whereas, 
in the second ease, a valuable article htdoiig- ^ 
ing to the usurper is united to the skin, in ' 
the same manner as a dye in cloth, and tliis ' 
case is therefore the same as the dyeing of a 
garment.— Accordingly, the proprietor of tlu' 
Avine is entitled to take the vinegar from the 
usurper Avithout making liira any com])ensa- 
tion ; and, on the other hand, the proprietor 
of the skin is entitled to tak(' it fioni the 
usurper, upon making a compensation to him 
for the increase Avhich it may have received 
from the dressing. The mode of ascertaining 
the amount of this increase, is by lirst esti- 
mating the value of the skin .supposing it 
undressed, and then the Aaluo Avhich it bears 
dressed ; when the ditlcrence must he paid to 
the usurper. In this case, also, the usurper 
is entitled to detain the article adopted until 
he obtain his right, in the same manner as a 
seller is entitled to detain the goods sold as a 
security for the price. — if, in llie eases Iktc 
C onsidered, the iisur[)er sliould destroy the 
vinegar, or the dressed skin, lie is respon- 
sible for the Aunegar,— but not for the skin, 
according to IJaneel'a. The two discijiles 
maintain that lie is responsible for the skin 
also, — being entitled, ho wever, to the increase 
of value from the dressing. The reason of 
responsibility for the A’inegar is, that us it 
still continues in the property ot the lirst 
proprietor, being, at tlie same time, au 
article of value, it follows that the usurper 
is liable for the destruction of it; and as 
vinegar is of the class of simil irs, ho must 
compensate for it by a similar (piiintity. 
With respect to the skin, the reasons of 
responsibility for it (as maintained by the 
two disciples) are twotold. — Fmsr, it still 
continues the property of the proprietor, 
inasmuch as he is entitled to tak(* it back 
fram the usurper ; and as it is an article of 
V£uue, it folloAvs that, in consequence of the 
destructi^ of it hy the usurper, he [die pro- 
prietor] IS entitled to take from him [ihe 
usurper] a compensation adequate to the 


value of tke dressed skin ; paying him 
afterwards the* Increase of value it has 
received fhim the dressing; in the same 
manner as where a person usurps the cloth 
of another, and dyes it, and then destroys it, 
—in Aiyhich case he is responsible for it to the 
proprietor, receiving from him, at the some 
time, the diflferenco occasioned in ITie value 
of the cloth by the dyeing.— S econdi»t, the 
restoration of the skin dressed was incum- 
bent on the UHurper ; av hence, upon his 
destroying it, he is bound to give a con- 
sideration for it, namely, the value in the 
same maiiiitT as Avhere ti borrower destroys 
the article borrowed ; in Avhich case he is 
rrspousihle for the value.— It is to ob- 
seiAcd, however, that if the destruction of 
the skin take place Avhilst in the possession 
of th(‘ usurper, without his being the occa- 
sion of it, in that ease, aci'ording to all our 
doctors, he is not responsible for it, whether 
he have dressed it by the application of 
something valuiihh', or otherwise. (With 
respect to what is advanced by the tAVO dis- 
(uplcs, “ that th(‘ ])roprictor must take the 
value of the dressed skin from the usurper, 
]aiyiug hiin afterwards the increase of value 
it has received from the dressing,’*— it pro- 
ceeds on the supposition that tlio value of 
tlui skin and of the ot)eraiion of dressing is 
of dili'ereut kinds, — as if the skin should he 
A allied in deenars, and the workinanship in 
dirms ; for if both be estimated in the same 
specie's, tho proprietor must at once deduct 
from the value of tho skin tho value of tho 
Avorkmanship, and lake tlio difTorenco from 
the usurpi'i* ; as it would be iicH'dless finst to 
receive tho Avhole from him, and then to pay 
back apart of it.) — The reasoning of JIanoela 
is, that the'sk in in question has been rendered 
valuable by the workmanship of the usurper, 
namely, the dressiug, which is of a valuable 
nature, as he mixed Avith it valuable pro- 
perty (whence his right to detain it until he 
recuive the increase of value I'rom the dress- 
ing). — Tile workmanship, therefore, is his 
right ; and the skin is, with respect to its 
being valuable, a dependant of the work- 
manship, tliat being the original; — and as 
the usur])er is not n'sponsiblo for the ori- 
ginal, naiiK'ly, the workmanship, so neither 
is lie responsible for the dependant, namely, 
the skin ; in tho .same manner as ho 
I is not responsible where the skin is de- 
i stroyed in his possession without his act. 

I It is otherwise Avhero the skin is extant; 
lor in such easi^ it is incumbent upon tho 
usurper to restore it to the proprietor, 
because the restoration of it is a consequeift 
I of the jiroprietor’s right of property, and tho 
: skin i? not a dependent of the operation of 
I dressing it, with respect to right of pro- 
I perty, since the property of the proprietor 
i is established in it prior to the dressing, 
i although, whilst in that condition, it was 
' not an article of value in opposition to tho 
I case of cloth, or the skin of an animal killed 
I according to the prescribed forms ; for tho 
jjproprietor of these is entitled to a compen- 
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Battou from the nBorpet, as both are articles 
of ralae prior to the dressing or dyeing, and 
oonsoquently not dependent upon the work- 
manship with respect to their being valu- 
able. It is to be observed that, in the ease 
in question (that is, where'lthe 'usurper ha« 
dressed the skin with something or value, 
and it remains extant in his possession), if 
the proprietor be inclined to leave it in the 
ossession of the usurper, and take from 
im a compensation for the value, some have 
said that it is not permitted to him so to do, 
because of the skin being of no value. ~-^lt 
is otherwise in the case of dyeing cloth, tjie 
dye being an article of value), — Some, again, 
have said that this is not permitted to him 
according to Haneefa but that according 
to the two disciples it is permitted to him ; 
because when the proprielor nduses to take 
back the dressed skin, and, leaving it in the 
possession of the usurper, dcnuinds from him 
a compensation, the usurper lias it not then 
in his power to restore it; and the (;ase 
is, therefore, the same as if it had heim 
destroyed, concerning wliiidi the two dis- 
ciples and Ilaneefa have disagreed.— Some 
have said that, according to the doetrim* of 
the two disciples, the projirietor is to tak(‘ 
from the usurper tlie value of tlie dri'sscd 
skin, and return to him wliutcver ineieasi' it 
may have received from the dressing, in tlie 
same 'nanner us in the ease of a dost met ion ; 
whilst others hav(^ said that the proprietor 
is entitled only to the value of an uii(ire,ss( <l 
skin of an animal kilh'd according t«t tlie 
prescribed form • — All that has been aih aiiccd 
on this topic prociaals on tlu' HUppo.dtioii of 
the usurper having dressi'd the skin with 
something of value; for if he sliould hav<' 
dressed it with something of no value, sueh 
ns by means of moistim*, or the heat of the 
sun, the proprietor is tlieu entitled to lak(' it 
from him without making him an^ return, 
since a dressing of tluit nature is cijuiNalcnt 
to the washing of cloths. If, also, in Miis 
case, the usurper destroy the skin, he is re- 
sponsible for the value of it in its dii-ssed 
state. Some, on the contrary, have said that 
he is responsible for tluMiilue of it in its 
uudressea state, heeau.se the dressing, as 
being an ae(|ui 8 itioii of his own, ouglit not 
to subject him to responsibility. The tirst 
opinion is adopted by most of the inodeni 
lawyers; and the reason of it is, that the 
quality of dressing, as being a dependent of 
the skin, cannot be separated from it; and 
consequently, when responsibility takes place 
with respect to the original [the skin] it 
must also operate with res])ect to the depen- 
dent, namely, tlie quality [of dressing]. 

Case 0/ converting usurped u'i/ie into 
vinegar^ by means of mixing in it some rain- 
able ingredient . — If an uMir]HT of wine con- 
vert it into vinegar by throwing salt into it, 
lawyers have said that, according to Haneefa, 
tlio vinegar becomes the property of tlie 
usurper without any thing being due ^ from 
him; whereas, according to the tw’o dis- 
ciples, the proprietor is entitled to take the 


vinegar, making a compensation to the 
usurper for the increase of the article by 
means of the salt (that is to say, he must 
give him a quantity of vinegar equal to the 
weight of the salt). If, on the contrary, 
the proprietor wish to leave the vinegar 
with the usurper, and take a compensation 
from him for its value, the same two opinions 
that have been ^ven with regard to the case 
above recitj^d of the dressing of a skin, pre- 
vail with regard to this case. If, also, the 
usurper destroy the wine, he is no ways 
responsible, according to Haneefa,— in oppo- 
sition to the opinion of the two disciples, as 
has h(vn already recited in the case of dress- 
ing a skin.— If the usurper convert the wine 
into vinegar by means of pouring vinegar 
into it, in that ease it is related as an opinion 
of Mohammed that, ])rovided the wine be 
turned into viiu'gar witiiiii the hour in w^hich 
lh(! usurper poured the vinegar into it, it is 
his ])ropet'ty, without his being subject to 
any comiieiisatioii ; because the yiouring of 
the vinegar, in such ease, is equivalent to a 
di'struetiou ot the wine ; and wine is not an 
article of value. If, 011 the other hand, the 
wine, because of the quantify of vinegar 
])oiired into it hi'ing small, should not be- 
come vinegar until alter the la]>sc* of a cou- 
siderable ])eriod, it must in that case be 
divided betwei'u the usurper and the pro- 
l)rietor, according to its measure; that is, 
tlu' usurper is entith d to a part of it in pro- 
]H)rtiou to tlie quantity poured in, and the 
proprietor to a part of it in proportion to 
the (luantity of wine ; lieeauso in this case 
th(‘ usur])er has mixed his vinegar with 
M'hat eventually he(‘.ame the vinegar of the 
propru'tor ; and this (in Hio opinion of 
alqhamnuMb is not a destruction. In the 
opinion of Haneefa, liowi'ver, the vinegar, 
in both eases, becomes tlie property of the 
usurper; hi'cause the immediate act of his 
pouring \inegar into tlu' wine is (according 
to him) a destruelion of it; and this destruc- 
tion docs not, on any supposition, occasion 
res])()nsihiiity, hocuuse it considered as a de- 
striietion ot wiiu', it is a destruction of a thing 
that hears no valui', or if considered as the 
destruction of vinegar, it is a destruction of 
his own ])roperty, inasmuch as the vinegar be- 
comes the property of the usurper. According 
to Mohauniu'u the usurper is not responsible 
wliere lie destroys the liquor after its having 
bi'comc vinegar 011 the hour in which he put 
the other xinegar into it; for as, in this 
case, he acquires a right in the whole, he of 
course merely destroys liis own property ; 
whereas it he destroy it wliere it has become 
A'inegar after a length of time, lie is respon- 
sible, since in this ease he destroys the pro- 
perty of another. With respect to what has 
been recited in Kadooree, some of our modern 
lawytTs ^ve said that it is absolute ; that 
is, that in all conx'ersions of usurped wine 
into yiiu'gar, the proprietor is entitled to 
take it without making any compen«ation to 
the-usurper ; because the thing throxvn into 
the wine by the usurper is of no value, inas- 
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muQh as, by the mixture of it with wine, it 
becomes virtually wine, which is a thing of 
no value. There are a variety of opinions 
concerning this case, which the author of 
this work has recited in the Kafayat al 
Moontihee. 

A person is respo7isible for destroying the 
musical mstrumentSy or the prepat'ed 
drink of a Mussulman. — If a person break 
the lute, the tabor, the pipe, or the cymbal 
of a Mussulman, or spill his Sikker,* or 
Monissafjt he is responsible, the snle of such 
articles being lawful, according to Haru'cfa. 
The two disciples maintain that he is not 
responsible, they holding such article to he 
unsaleable. Some say tliat this ditterencc of 
opinion obtains only concerning su(‘h musical 
instruments as are merely used for amuse- 
ment ; but that if a person hn ak a drum, 
such ns is used in war, or a tabor or cymbal, 
such as are allowed to be used in celebrating 
a marriage, he is responsible, according to 
all our doctors. Sonu', also, say that, in 
decreeing responsibility, o])inions are given 
according to the doctrine of the tno disci- 
ples. By Sikker is understood the juice* ot 
unripe dab's, which is sulfered to fermenl 
and acquire a spirit without boiling ; and by 
Monissaf, the juice of umiiie grapes, boiled 
until only one half remain. Concerning 
liquor boiled in the smallest degree, v hieli 
is termed Bazik, t there are two ojiinions 
re])( rted from Haneefa,— one, that it is a 
lawful subjeet both of sale and respoiisi- 
hility, — and another, that it is not so. d'he 
arguments of the two disciples on tliis ])oint 
are, — Fikst, that these articles are all made 
for the purpose of doing that which is oll'en- 
sive to the law, and theieiure are not valu- 
able property.— SreoNDLV, what the person 
in question has done was in reformation of an 
abuse ; and as w e are directed to reform abuses 
w’herever they occur, lie llierelbre is not rv- 
sponsible, in tlie same manner as he would 
not be responsible if he were to destroy those 
articles by order of the magistrate. The 
argument of iluneefa is that the articles in 
question are ])ro|)ei'ty, as being eapabb' of 
yielding a lawful advantage, although they 
he also capable of being used unlawfully, and 
therefore reserabk'Ia female singer,— whence 
there is no reason wiiy they should not bo 
considered as valuable projierty. As, there- 
fore, those artieh's are (according to IJaneefa) 
of a valuable nature, a rejiuration is duo 
from the destroyer of them ; and if a person 
were to sell them, the sale is lawful; for 
the obligation of reparation, and the legality 
of sale, depend upon an article being pro- 
perty, and capable of valuation, circum- 
stances which exist w ith respect to the arti- 
cles in question. The reformation of abuses. 


* A sort of intoxicating liquor. 

+ Half boiled wine. (These terms are fully 
explained^n Book XLYI., treating of Pi#- 
hibited Liquors.) 

X A species of date wine. 


moreover, is committed to the hands of ma- 
gistrates, as they are enabled, by the nature 
of their office, to carry it into eftect ; but it is 
not entrusted to others, excepting merely to 
the extent of verbal instruction and advice. 

A.nd must compensate for them by paying 
their intrinsic value. — PROCEEDING upon the 
doctrine of Haneo|’a, the destroyer, in the 
case here considered, is responsible for the 
value the articles bear in themselves, inde- 
pendent of the particular amusement to 
w;hieli they contribute. Thus if a female 
singer (foi* instance) bo destroyed, she must 
bi! valued merely as a slave girl ; and the 
same of lighting rums, tumbling pigeons, 
game eoeks, or eiiiuieh slaves; in other 
words, if any of these bo destroyed, they 
must be valued and aeeountcd for at the 
rate they would liavi* borne if unlit for 
the light- and evil purposes to which such 
articles are commonly apidied ; and so like- 
wise of pipes, tabors, and other musical 
instruments. It is to be observed that, in 
tlu' ease of spilling Sikker or Monissaf, the 
destro\eris res])oiisible for the value of the 
{irliele, and not for a similar, because it does 
not become a Mushulmuii to bo proprietor of 
such artieU's. If, on the contrary, a person 
destroy a erueifix belonging to a Christian, 
h(‘ is resi)oiisible for the valui' it bjoars as a 
eriieilix ; because Christians are left to the 
l)iaeliee of their own religious w orship. 

The usurper of u Modatdnra is responsible 
for her value if she die in his posscsstoit ; but 
not the usurper if a IMohatiha. — If a person 
usiir]) the Modabl)i]‘:i of ariotlu r, and she die 
in his possession, he is res])onsible for her 
vahie ; whereas, if a person usurp the Am- 
Walid of another, and she (|i(! in his _i)oh- 
sessioii, he is not resiionsiblc. 'J'his is 
according to Haneefa. d'lu' two disciples 
maintain that the usiirpc'i* is responsible for 
the valiK' in litber iiislan(‘('.— The reason of 
this ^lill’oreiK'i' of (q)inioii is, that a Modahbira 
is universally admitt('d to be valuable ])ro- 
])('rty ; and an Am-\Nbilid is not valuable, 
according to Haneefa ; whereas the two 
disciples bold an Am-Walid to bo valuable. 
The arguTiH'uts on both sides have^ been 
alrefidy detailed at length in treating of 
Manumission. 


BOOK XXXVIII. 

OF SUAFFA. 

Definition if —SiiAFFA, in the 

language of the j.a>v, signifies the becoming 
propiietor of lands sold for the price at 
which the purchaser has bought tnem, al- 
though he be not consenting thereunto. This 
is termed Bhafta, because the root from 
which .Shuffa is derived signifies conjunc- 
tion, and the lands sold are here conjoined 
to the land of the Shafee, or person emming 
right of .pre-emption. 
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CHAPTER I. 

OF THE TEESONS TO WHOM THE RKillT OF 
SHAFFA APPERTAINS. 

The right of Shaffa appertains to a part- 
ner in the pronertg, a participator in the 
immunities of tne property ^ and a neighhour. 
— The right of Shaffa appertains,—!, to a 

P artner in the property of the land sold, — 
I. to a partner in the immunities and 
appendages of the land (such as the right to 
water, and to roads) ; and III. to a neigh- 
hour. — The right of Shaffa in a partner is 
founded on a precc'pt of the prophet, M'ho 
has said, “ The right of Shaffa holds in a 
partner who has not divided oft’ and taken | 
separately his share.”— The establishment of 
it in a neighbour is also founcU'd on a saying 
of the prophet, “ The n('igliljour of a house 
has a B iperior right to that house ; and the 
neighbt ur of lands has a sup('rior right to 
those lands ; and if he ho ahsiuit, the seller 
must wait his relurui i)r(nide(l, how(‘ver, 
that they both parlieiuate in thesanu'i’oatl 
— and also, “ A neiglioour has a right, su])e- 
rior to that of a stranger, in the lands adja- 
cent to his own.” — Shafei is of opinion that 
a neighbour is not a Shahn' because the 
Tonhet has said, “ Shaffa relat('s to a thing 
ela in joint property, inid which has not 
been divided off : ” wJien, tlierefore, tiie pro- 
perty has undergone a division, and the 
Doundary of each partner is ]>artieularly dis 
criminated, and a separate road assigned to 
each, the right of Shali’a can no longer (\ist. 
Besides, the existence of the right of Shaffi 
is repugnant to analogy, as it involves the 
taking possession of anotlu'i-’.s property con- 
trary to his inclination ; wlienee it must be 
contined solely to thosi' to whom it is parti- 
cularly granted hy the j.aw. Now^ it is 
granted particularly to a j)artner ; but a 
neighbour cannot be considered as such ; for 
the intention of the law, in granting it to a 
partner, is merely to prevent the iucoiiveiii- 
enoes arising from a division ; since if the 
partner were not to get that share which is 
ft+ho subject of the claim of Shaft’a, a new 
purchaser might insist upon a division, and 
thereby occasion to him a great deal of un- 
necessary vexation but as this argument 
does not hold good in behalf of a neighbour, 
he therefore is not entitled to the privilege 
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of Shaffa. — We,* on the contrary, allege 
that the preo^t of the prophet, already 
quoted, is a sufficient ground for establisMng 
the right of Shaffa in a neighbour. — Besides, 
the reason for establishing this right in a 

E artner is, the circumstance of his property 
eing continually and inseparably adjoined 
to tnat of a stranger t (namely, the pur- 
chaser), which is injurious to him, because 
of the diff'erence of a stranger s disposition, 
and so forth ; and certainly a greater regard 
is due to the partner than to the stranger 
who may have made the purchase, since the 
vexation that would ensue to the partner 
from forcing him to abandon a place which, 
from long residence, may have acquired his 
affections, would doubtless be greater than 
that to which the stranger is subjected ; for, 
although he may thus be dispossessed, con- 
trary to his inclination, of a property over 
which he lias acquired a right by purchase, 
yet still the grievance is but inconsiderable, 
since h(5 is not dispossessed without receiv- 
ing a due consideration ; — and as all these 
reasons equally hold in behalf of a neigh- 
bour, he is therefore entitled to the privilege 
of Shatl’a as well as a partner. — The reasons, 
moreover, on which JShafei grounds the right 
of a partner, and the distinction he makes 
betwixt a partn(*,r and a neighbour, can by 
no means be admitted ; since the inconveni- 
ences attending a division of property are 
allowed hy the Lvw ; and are not of such a 
nature that the preventing of them should 
justify the injury which must be committed 
in depriving another of his property contrary 
to his inclinations. --The order in which Ave 
have classed the persons entitled to the pri- 
vilege of Shafla is I’ounded on a precept of 
the proplu't, who has said, “ A partner in 
the thing itselt has a superior right to one 
who is only- a partner in its a])i>endages ; 
and a parlinu’ in the appendages of the pro- 
perty precedes a neigldiour.” Besides, the 
eonjuuetioii occasioned by a partnership in 
the property itst If is of all others the strong- 
est ; and next to it is that occasioned by a 
])aitnersliip in the appendages (since* here 
the party partici])ates in the immunities of 
the projierty, which is not the case with a 
neighbour) ; and a superiority of right, in 
every instance, depends on the strength of 
the cause, or fundamental principle. The 
A'exatioiis, moreover, and inconvenience 
arising from a division may be admitted as 
an additional argument, although it be not 
of such weight as to form a ground for injury 
to another. 

JVo person can claim it during the existence 
of one who has a superior right.— K PARTNER 
merely in the road or the rivulet, or a neigh- 
bour, cannot he entitled to the privilege of 
Shaffa during the existence of one who is a 


^ * In other words, ” is not entitled to the 
right of Shaffa;'’ — Shafee being the term 
nsed to express the person endowed wdth that 

right. , 


* Meaning, the Haneefites (in opposition 
tofethe followers of Shafei). 

T Arab. Dakheel; meaning, literally, “an 
arriver ; ” i.e. a new comer. 



Book XXXVIII. —Chap. I.] SHAFFA. jit 


partner in the property of the land; for 
his is the superior right, as has been already 
shown. 

Unless he first relinquish its tchen the title 
devolves to the next in succession. — If a 
partner in the property of iho land relin- 
quish his right of IShaifa, it devolves next 
to him who is a partner in the road ; and if 
he also relinquish his right, it falls to the 
Jar Molasick, or person whose house is 
situated at the back of lhat which is the 
object of Shalia, having the entry to it by 
another road. Aboo Voosaf is of ojunion, 
that during the existence of a ])artner in the . 
ground, whether he resign or insist u]H>n his 
right, no other person is entith d to the pri- 1 
vilege of Shaffa ; for by Ins existdUM* all i 
otiiersare excluded; and whilst the excluder 
remains the c-xelueh'd lune no right ; us lioUls 
in inheritance. — The ground oii winch llie 
/ahir llawayet (tirst quoted as ahovt ) pn)- 
eeeds is, that the cause of tlu' ])ri\ilege ol 
i^halia exists with respect to eaidi ol llu‘ 
above-mentioned ])ersons. d'he i)artner, how - 
ever, has the superior right. Tjum liis re- 
linquishing it, thend'orc', tlu- oiu; who is next 
to him iu order of precedero'e will asMiiiie 
it; — in the same manner as holds w it h ivspeet 
to debts contraeti'd during health, when they 
eamc in competition with (U'hts contracted in 
sickness; tliat is, the former ai(' lirst dis- 
charged ; bnt if tlu' creditoi’ wlio-e (Ud)t was 
contracted in health reliminisli his edaim, 
the estate of the deeeascal is tlu'n ap])ro- 
priated to discharge the claim of liiiu w hose 
debt W'as contracttal under sickness. 

A person who is n joint proprietor of only 
a part of the article has a title snjterior to a 
neiyhhour. — A vkhson w ho is a joint proprie- 
tor of only a part of the proixaty sold (such 
as a partner in a paitieular room or wall of a 
liouse), as he has a right superior to one who 
is neighbour to that ]);irtieular ])art, so like- 
wise has he a light superior to one who is a 
neighbour to the rest of the house. This is 
unapproved maxim of Aboo Voosaf; fur the 
conjunction holds stronger in the c*as(‘ of a 
person who is a joint ]jn>i)rictor <d‘ only a part 
of the house, tlian in lhat of one who is 
merely a neighbour It is necessary that the 
road or rivulet, the joint ]>arlicipalion in 
which gives a claim to the ]>i i vilege of »Sl)afhj, 
be private. Ey a ])rivate road is undeiMood 
a road shut up at one end ; and by a i)ri\ate ' 
livulet we understand a stream of waiter in 
which boats cannot and repass ; for 

otherwise it is a public river, {ibis is ac- 
cording to Ilaneeia and MoliaMim d. It is 
reported from Aboo T oosat, that a private 
rivulet is a stream which aflords water to two 
or three pieces of ground ; but ii it exceed 
that, it is a public one.) 

2^he relative situation of the property de- 
termines the rights when claimed on the plea 
of neighbourhood. — If a house be sold, situated 
in a short lane, shut up at one end, commu- 
nicating Ihrough another lane, shut up aj 
at one end, but of greater extent, in this case 
the inhabitants of the short lane only are en- 


titled to the privily of Bhaffa; whereas, 
if a house situated in the long lane be sold, 
the inhabitants of ^th lanes are so entitled. 
The reason of this is, that the right of egress 
and regress in the short lane is participated 
only by its ow n inhabitants, whereas the right 
in the long lane appertains equally to the in- 
habitants of both as has been already^ ex- 
plained under the head of ** Duties of the 
Kazkf,*' The same rule also holds good in 
the ease of a .small rivulet issuing out of 
another, 

Thi: laying of beams on the w^l of a house 
gives a right of Shnlia from neighbourhood, 
hut not from partnership, since tliis act does 
not constitute a partnership in the property 
of the house. In the same mniincr, also, a 
person who is a partner in a beam laid on the 
to]) of the wall is only held in the light of a 
neighbour. 

'Ihe right of all the Shafers {claiming upon 
equal ground) isequaf without anf/ regard to 
the extent of their proju rtivs, — Wni'.N there 
is a ]dunility of persons entitled to the pri- 
A ilege of Slialla, ilu' right of all is equal, and 
no legard is jtaid to tlie extimt of their several 
properties, v'^hafei maintains that the right 
of .^halfa in this case is possessed by tho 
])artieH in ])rop(>rlion to their several proper- 
ties ; heeause ShaiVa is one of the immunities 
of ih(‘ir ])roperty, ami must IhtTofore be held, 
like the protits of trade, the produce of lands, 
tile ollspring of sbivi's, or the fruit of trees, 
in ])ro])ortion to their ri'siieetive shares in the 
joint ])ro])ei ty. The argument of our doctors 
is, that the parties heliig all equal wTth re- 
spect to the ])rincii)le on wliieli their right of 
tSlialla is grounded (nanu ly, a conjunction 
witli the lands sold), tluy arc all conse- 
quently equal in th(' riglit itself,- whence if 
only one partner were lu'iseiit, however in- 
considerable liis share might he, he would be 
entitled 1 o the whole of the Shatfa.— In reply, 
nu)ry)V(T, to the urgunu'iits used by Shafei, 
it is to be observed that the disseising another 
of his ])roperty, contrary to his inclination, 
is not oiKi of the immunities of property, 
and is verv (lifferent from the prohts of 
tiade, the iViiits of trees, or the like, which 
ar(‘ j)ro(lue( d absolutely from the property 
itself. 

JpoiH' of the parties relinquish his right, 
it devolves to the others, and is ])articipatea 
e(]ually amongst lliem ; lor although the 
grounds of their right were complete, yet 
they were obstructed from enjoying tho 
entire privilege by the intervention of his 
right; but that right being resigned, thii 
obstruction conse(]uently no longer remains. 

Jf some be 'absent, the Shaffa is adjudged 
equally amongst those who are present 
but the absentees appearing receive their 
shares.— Vv some of the partners happen to 
be absent, the whole of the Bhafifa is to he 
decreed equally amongst those who are 
present ; for it is a matter of uncertainty 
whether those who are absent would be in- 
clined to demand their right ; and the rights 
#f those who are present must not be pre- 
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iodioed on a mere nnoertainty.-If. >ow.] the hou» from whence he derived Wa right; 

irer, the Kasee should have decreed the -or where, the house adjoining:, to that to 
wMe of the Shaffa to one who is present, : which the right of Shaffa relates is sold ; for 
and an absentee afterwards appear and claim in the hrst qt these instances ^e house is not 
his right, the Kazee must decree him the a part of his hereditaments, because it was 
half: and so likewise if a third appear, he not his property ; and the right of Shaffa 
must decree him one third of the. shares fails in the second instance,, as the funda- 
remeotivelv held by the other two ; m order mental principle of that riaht is extinguished 
Sat thus an equality may be established previous to his becoming the pronrietor ; and 
amonffst them Shaffa 

Ip the person present should relinquish his with respect to the house which is sold, since 
Shaffa after the whole has been decreed to the house from which he would have derived 
him by the Kazee, and the absentee after- that right is not his property, 
wards appear, he is in this case entitled to 

1 l»nlf . l\M/iaiicin fVlO flpnrpfk 


claim only one half ; because the decree 
which the Kazee lias passed, awarding the 
whole to the other, absolutely extinguished 
one half of the absentee’s right.— It were 

otherwise if the f of claims to shaffa, anp of litigation 
his right previous to any decree being passed roxcrevT vr tt 

by the Kazee, and afterwards tlu' absentee coisCJ.ilm. g ii. 

appear; for in this case he [the absentee] is 
entitled to the whole of the Shaba. 

The right (Joes not operate antil after the 
sale of the property. — privilege of 

Shaffa is established after the sale ; for it lirst of these is termed Talb Mawasibat, or 
cannot take place until it he manifest that , immediate claim, where the Shafee prefers 


CHAPTER II. 


The elaims are of three hinds. I. The 
immediate elaim {a'hieh mast be made on 
the instant, or the Shafee forfeits his title). 
-Claims to Shalfa are of three kinds. — The 


the proprietor is no longer inclined to keep 
his house ; and this is manifested by the. sale 
of it. U is therefore sullioifmt, in order to 
jrove tiie sale and establish the privilege of 

, 1 , .1 11 - 1..- I , .1 i-u 1., 


his elaim the moment ho is apprised of the 
sale being concluded ; and this it is necessary 
that he should do, insomuch that if he mabe 
any delay his right is thereby invalidated ; 


Shaffa, that the selh'r acknowledge the sale, for the right of Shaffa is but of a feeble 
although the person said to be the buyer nature, as has been already observed ; and 
(ieny it. , the proplud, moreover, has said, “ The right 

Nor until it ho regalarli/ demanded,— Tni: of Shaffa is established in him who prefers 
right of Shaffa is not established until the his elaim without delay.” 
demand be regularly made in the presence of If the Shafee receive a letter which, either 
witnesses; — and it is requisite that it be in the beginning or the middle, apprises him 
made as soon as possible after the sale is of the circumstance of his Shali'a, and he 
known ; for the rigntof Shalfa is but a feeble read it on to the end, his right of Shaffa is 
right, ns it is the disseising another of his thereby invalidated. Many of our modern 
property merely in ordc-r to prevtuit appi'c- doctors accord in this opinion ; and it is 
nended inconvcniimces.— It is tluTefore it- in one place rieorded as the doctrine of 
quisite that the Shafee without dela>; dis- Mohammed.— In another place, however, it 
cover his intentions, by making the demand ; is reported from him, that if the man claim 
which must he done in the presence of wit- liis Shaffa in the presence of the company 
nesses, 'otherwise it cannot be afterwards amongst Avhom he may be sitting when he 
proved before the Kazc'c. reeeivrs the intelligence, he is the Shafee, 

Neither does the propertg go to the Shafee his right not being invalidated unless he 
hut hy the surretufer of the parehaser, or a delay asserting it till after the company 
decree q/' Me the demand have broke up. Roth these opinions are 

has been regularly made in the presence of meiitioued in the Nawadir and Koorokhee 
witnesses, still the Shafee doc's not become passed decrees agreeably to the last quoted 
proprietor of the house until the purchaser report ; because the power of accepting or 
Burrendor it to him, or until the magistrate rejecting the Shaffa being established, a 
pass a decree ; because the purchasei’s pro- short time should necessarily be allowed for 
perty was complete, and cannot be trans- reflection; in the same manner as time is 
cerred to the Shafee but by his own consent, allowed to a woman to whom her husband has 
or by a decree of a magistrate; in the same given the iiower of choosing to be divorced 
manner as in the case of a retraction of a or not. 

grant, where the property of the grantee If the Shafee, on hearing of the sale, 
being completely established by the grant, exclaim “ Traise be to God ! ” or “ There 
it cannot oe transferred to the granter, but is no power or strength but what is derived 
by the surrender of the grantee, or by a from God!” or “God is pure!” his right 
decree of a magistrate. The use of this Jaw of Shaffa is not invalidated, insomuch that 
appears in a case where the Shafee, after if, immediately on pronouncing these words, 
having prefeired his claim before witnesses 1^) without delay claim his Shaffa, he will 
previous to the decree of the magistrate or accordingly get it ; because the lirst of these 
the burrender of the purchaser, du s, or sells is considered as a thanksgiving on his being 
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freed of the neighbourhood of the seller; 
the second (which is an expression of ad- 
miration) is supposed to proceed from the 
astonishment with which he is struck at the 
intention manifested by the seller of doing 
a thing which would be vexatious to him ; 
and the last is considered as an exclamation 
prefatory to further discourse. None of 
these expressions, therefore, can imply a 
refusal or rejection of the Shalfa.~ln the 
same manner also, if, on receiving the news 
of the sale, he ask “ Who is the purchaser, 
and how much is the pricer” it does not 
invalidate his right; since these questions 
cannot be considered as a refusal, hut on tlie ; 
contrary it may be coneliuh'd from them 
that if the price h(' reasonablt', and the 
purchaser a ])erson ^^]lom lie would not lilvc 
us a neighbour, he will alterwards ehiim his 
right of Shaiiu. 

It is not inuti rial in w'hat \yor(ls the elaim 
is preferred; it being sullieieiit that they 
imply a claim. 'I'luis if a iMuson .say ” I 
have claimed mv Shalla,” or “ 1 shall elaim 
my 8hutiU,” or “ 1 do claim m^’’ Slialla,” all 
these are goo(l ; for it is tlu' meaning, and 
not the style or mode ol' cxiires'-ion, whi(*h 
is here considered. 

When news of the sale is brought to tlu' 
Shafoc, it is imt necessary, according to 
Haneefa, that iio assmt Ids inlcmtion ol 
claiming the Shutfa belore witm'sscs, unless 
the new’s be cunimunieated to liim by two 
men, or one man and two women, or one 
upright man. dhc two disciples maintain 
tliat he ought to declare) his intentions bt tore 
witnesses as soon as the in W's is communi- 
cated to him by one p(‘r.son, being e itlu'r a 
freeman or a slave, a 'woman or a. cliild,— 
provided, however, tliat llu' person be, in 
his belief, a true' speaker.— It is ollierwi.se 
wdiere a w’oman is inlormcd that lu'r husband 
has giv(‘n Iut the yiow'cr ot djvoreing her- 
self; for in tliat ease it does not signily wdm 
is the inlormer, or what is bis eliaracter. 

If tlie yierson who gives the inteliig(‘ne(‘ to 
the tshafee be himself tlie buyer, it. is not 
(according to Ilaneela) in such ease iieei-.s- 
sary that he he an upi ight man ; because lie 
is the opponent ; and iipnglitiiess is not 
requisite in him. , 7 , 7 - 

IL The chiim hy aiJir>tt<ifiou and lakniy 
to WitncHf; {n'hirh must he made as suon as 
conveniently way he after the othei'). ■-IttE 
second mode of claim t() Thalia is termed the 
Talb Takreer wa Ish-bad, or claim by ailiima- 
tion and taking to witness and tins also is 
requisite ; because evidence ..s wantod 111 
order to establish proof betore the magis- 
trate; audit is probabl.* 

cannot have witnesses to the J alb Mawasi- 

hat, as that is expressed immediately on 
intimation being received of the sale. Jt is 

therefore necessary afterwards to make the 

Talb Ish-had wa Takreer, which is done by 
the Shafee taking some person to witness,— 
either against the seller, it the ground add 

be still in his possession,— or against the 

purchaser, — or upon the spot regarduig 


m 

which the dispute his arisen ; and upon the 
Shafee thus taking some person tu witness, 
his right of Shaffa is fully established ana 
confirmed. The reason of this is, that both 
the buyer and seller are opponents to the 
Shafee in regard to his claim of Shaffa ; the 
one being the possessor, and the other the 
pronrietor of the ground ; — and the taking 
eviaence on the ground itself is also valid ; 
because it is that to w hich the right relates. 
If the seller have delivered oyer the ground 
to the buyer, the taking (‘videnco against 
him is not siiflieient, ho being no longer an 
opponent ; for ha\ing neither the possession 
nor the property, hi* is a.s a stranger. The 
manner of claim by aflirmation and taking 
to w'itn(‘s.s is, the claimant saying “Such a 
lier.son has bonglit such a house, of which I 
am tlie Shafe(‘ ; 1 have already claimed ray 
privilege of Shalia, and now again claim it ; 
1)0 tlKuadbre w ituess tlu'reof.'’ (It is reported 
from A boo Yoosaf that it. is requisite tho 
iiami' of tb(‘ thing sold, and its particular 
iioinidaries, be s)>eeili(‘d ; bc'eaiise a claim is 
not valid iinb'ss tlu' thing demanded be 
jirecisidy known.) 

^Ind 111. claim hy Utiyatian. — Thf. third 
mode of ebiim to Shaffa is termed Talb 
Kliasoomat, or (daim by litigation, — which 
! IS ])i>rformed by the Shafee petitioning tho 
, Ka/e»‘toeommami tlie iiurehaHcr to surreiidtr 
i u]) the ground to him ; tlie method of doing 
i which w'ill . hereaft(‘r he particularly ex- 
j plained. 

i A delay in Ihe Utiyaiion does not invalidate 
\the elaitn.~ \\' tlie Shafee delay making 
! (daim hy litigmtion, still Ids right does neit 
'drop, according to Ilaneefa. Such also is 
the g-aierally received o])inion ; and decrees 
jia.'xH accordingly, dluro is likewise one 
ojiiiiioii reeordetl from Aboo Yoosaf to the 
same (dlect. Mohammed maintains that if 
(he Shatee yjostiione the litigation for one 
rno^th after the taking of v\ hh nee, his right 
j drops. This is also tlie o])inioii of " ; 

I ami it is related ns an opinion of Aboo 
I Yoosaf, tliat the right of the Sliafeo becomes 
mill if he delay the litigation after the 
Kazee has held one court ; for, if he willingly, 
and without alh'ging any excuse, omit to 
eommmiee the litigation at tho first court 
held hy the Ivazee, it is a presumptive proof 
of his having decliricfl it. The reasoning on 
which Mohammc'd founds his opinion in this 
particular is, that if the right of the Shatee 
was never to b( invalidatisi hy his delaying 
tlie litigation, it would he very vexatious to 
thehu}er; for lie wandd ho prevented frogi 
enjoying his inopf-riy, in the apprehension 
(d being deprived of it hy the claim of the 
Shafee. — “ 1 have tin refore (.'^ays Mohammed) 
limited the delay that maybe admitted to 
one month, as being the longest allowed 
term of procrastination.” — In support of the 
opinion of Haneefa, it is urged that the right 
of the Shafee being iirmly established by the 
taking of evidence, it cannot be extinguished 
but by Ids own nqeetion, openly declared 
lin the same manner as holds in all other 
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but if it were admitted a modificalion of the take the land for the value of the wine as well 


pnoe, it would be a right of the seller, like 
the priee itself this case being analogous 
to wnere a man purchases a thing for a price 
payable at a distant time, and afterwards 
sells it again by a tawleeat sale ; — in which 
instance, if no such stipulation be expressed, 
the second j)urchas(‘r is not entitled to a 
term of credit, — and so here likewise. — If, 
in the case here considered, the land be still 
in the possession of the seller, and the IShafee 
take it and pay him the priee in ready 
money, his [the beller’s] claim against the 
purchaser ceases; for the bargain with 
respect to him is dissolved, and the Shafee 
is substituted in his place, as has been already 
explained. — If, on the contrary, the land be 
in the possession of the purcliasor, and the 
Bhafee take it from him, still the seller must 
allow to the purchaser the term of credit 
originally settled; because the hargnin be- 
twixt them is not dissolved by tlie Shafee's 
taking the land, and tlic case is tlurefore‘| 
the same as where a person mak('s a purchase 
upon credit, end then sells IIk' article for 
ready money, in which case llio lirst selhT is 
not entitled to demand ready money from 
him. It is, however, lawful for the Shah'e 
to defer taking the land until the term of 
credit be expired : but h(‘ must make his 
deii' and without delay ; for if lu' neglect to 
make an immediate demand, ins right of 
Shatfa, according to llaneefa and Mohammc'd, 
becomes null:— contrary to the opinion of 
Aboo Yoosaf. — The reason for lh(‘ ojunion of 
llaneefa and Mohammed upmithis liead is, 
tliat as the Sliatfa has eexistenoe from the ^ 
time of the sale, it is therefore laMpiisite that 
the claim bo made upon the inslant of the 
sale being known. TIk' reason for Aboo 
Yoosaf's opinion is that “ tin' only use of the 
claim is to enable the Shafe(‘ to take the 
land,” which end canmd be at ])resent 
elFectod, whence lie remains silent; and as 
this silence does not argu(> any recession 
from his right, that is consequently not in- 
validated. d'o this, hoAvever, it may be 
replied, that the taking of the land is a 
matter posterior tothi* claim ; and the Sliafee 
lias it, moreover, in his poAver to take it on 
the instant, by paying doAvn the price. 

Case of proper! ff suhject to 2)ar- 

chasvd hu a Zinunee for a price aoisisting of 
tinlanfiil articles, — If a Aimme(‘ pin chase 
laud for Avine or poi k, and the Bhafee he also a 
Zimmee, he [the Bhafei'] may take^ the land 
for an equal quantity el similar Aviiie, or for 
the value of liic pork ; because a bargain of 
Vnis kind is held valid amongst Zimmees ; and 
as the right of Shafia is enjoyed in common 
by both Mussulmans and Zimmees, and Avine, 
amongst the latter, is htdd as vinegar amongst 
the former, and hogs as sheep, it folloAvs that, 
vinegar being included under the denomina- 
tion of Zooat-al-Imsal, and sheep under that 
of Zooat-al-Keem, the Bhafee is at liberty to 
take the land for an equal quantity qf Avine, 
or for the value of the pork. If, on the con- 
trary, the Shafee he a Mussulman, he is ^ 


as of the pork ; for the giving or receiving of 
wine amongst Mussulmans is pohibited by 
their religion, and it is therefore, with re- 
spect to them, reckoned also amongst the 
things which are of the denomination of 
Zooat-al-Keem. — If, on the other hand, there 
be two Shafees, the one a Mussulman and the 
other a Zimmee, the former must take half 
of the land for half the value of the wine, 
and the latter the other half, for half the 
quantity of the wine. — If, also, the Zimmee 
Shafee become a Mussulman, as his right is 
strengthened, not invalidated, by his con- 
version, he is therefore to take nis half of 
the land for half of the value of the wine ; 
because, by his embracing the faith, he is 
incapacitated from paying the actual wine, 
Avhich then (as it Avere) becomes non-existent 
Avith respect to him ; — in the same manner as 
Avhero a person makes a purchase of a house 
lor a measure of green dates, and a Shafee 
afterAvards appears, at a time when the season 
for green dates is past, in which case he must 
lak(‘ th(' houNG for the value of the dates, — 
and so likewise in the present instance, as 
Avino is, in elFect, non-existent Avith respect 
to -Mussulmans, th(\v being prohibited, by 
the LAAV, from using it in any shape. 

Section. 

The Shafee may either take the huildinas 
or plantations of the purchaser {paying the 
value), or maj/ cause them to he removed , — 
If the ])urehaser of ground subject to a claim 
of Siiaira ere{‘t buildings or plant trees upon 
it, and the Kazec afterwards order the ground 
to he delivered to the Shafee, it in this case 
rests A\ith him [the Shatee] either to take the 
ground, together with the building or trees, 
paying the value of both, or to oblige the 
luirehaser to r('inov(' them. This is the doc- 
trine of the Zaliir KaAvayet. It is recorded 
from Aboo loosaf that tlic Shafee cannot 
oblige the pureliaser to reniov^e his buildings; 
but ho must either take the ground, paying 
the value of the tree's or buildings, or relin- 
quish the whole. This is also the opinion of 
Shafei. He, hoAveAa'r, admits that the Shafee 
may cause the buildings or the trees to be 
removed, on indemnifying the purchaser in 
the loss he may thereby sustain. In short, 
according to him, the Shafee has three things 
ill liis option ; for he may either take the laud, 
together with the trees and buildings, paying 
the value of those, — or he may cause tnem to 
he removed, indemnifying the'pur chaser, — or, 
lastly, he may l elinquish the whole. In sup- 
port of the opinion of Aboo Yoosaf two argu- 
ments are urged. Fikst, the purchaser was 
justifiable in erecting the buildings, since the 
ground was his own property, and it would 
therefore be unjust to oblige him to remove 
them ; — in the same manner as where ground 
is for a short time transferred by a grant, or by 
a defective sale, and afterAvards taken back,— 
in which case the granter or the ^*Uer has it 
not in his poAver to oblige the grantee or the 
purchaser to remove any buildings he may 
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have raised upon the ground whilst it was in 
' his possession, — or (in cases of Shafia) where 
the purchaser has raised a crop of grain 
from the ground,— in which case the Snafee 
cannot oblige him to remove it until it be fit 
for reaping.—SECONDLY, in the present case 
one of two grievances must follow ; for either 
the Shafee must sufier a grievance in being 
obliged to pay an enhanced price for his 
Shafia on account of the additional value of 
the buildings, or else the purchaser must 
suffer a grievance in being compelled to 
remove them. Now the latter of these 
grievances is the heaviest, for it is a loss 
without any recompense ; whereas the in- 
crease of price paid by the Sliah'e is not 
without a consiueration ; — and wIkto the 

i Shafee either takes the giound, paying for 
the trees and buildings, or rclinquislies tlie 
whole, the greater of the two grievanees is 
obviated, and the smaller one only is induced. 
The reasons urged in bilialf of the oi)inion 
^ quoted from the /ahir Uawayet an', tluit 
as the purchaser lias planted trees or cre eled 
buildings on ground over which the lights of 
' another extend, without first obtaining the 
i pnetion of that other, they must he rem()\ ed, 

• in the same manner as wheri* a pi'i-son who 
holds ground in pledgt) buihls upon it with- 
out the permission of llu‘ pledeer.— Ih'sidcs, 
the right of the Shafee is stronger than that 
of the purchaser, as being ot prior dat<i ; 
whence it is that any m;! of the purchaser, 
even such as the selling or granting of the 
ground, may be dissolved. It is otherwise 
with respect to a grantee, or a purchaser 
under an invalid contract (according to 
llaneefa) r. because they act under a tier- 
mission from the possessor of the right ; and 
also, because the ri^^lit of resumption, in 
cases of gift or invalid purchase, is hut of a 
weak nature, — whence it discontinues ujion 
the erection of buildings, I'lie right of 
Shafia, on the contrary, still continues in 
force ; and therefore the rendering absoliiti'ly 
obligatory the value of the trees or build- 
ings, upon the Shafee, in ease of liis claiming 
his right, would he absurd ; in the same 
manner as holds in eases of (;]aim of light;* 
— in other words, if a person purchase land, 
and plant or build upon it, and it afterwards 
prove the right of another, the x>ureliaser 
recovers the price of the land and tlie value 
of the trees and buildings from the .selh-r, 
and not from the claimant of right ; and in 
the present instance the Shafee stands as the 
claimant of right. Analogy would suggest 
that grain also should be remo\< d irom the 
land ; but, by a more favourahlo eonstrue- 
lion of the law in this particular, it is notj 
to be removed ; because the terra of its 
continuance is limited and a.scertainable ; 
and as the delay may be recompensed to the 
Shafee by a rent or hire, it cannot therefore 
be very grievous to him. 

* Arab. Istihkak, meaning, a claim set np 
to the subject of a sale. (See Vol. 11. p. 294.) 


l%e Shafee ts not ensiled to any remmc’^ 
ration for buildings erected or trees planted 
on land which proves the property of another : 
— but he may remove them. — If a Shafee, 
having obtained possession of his Shafia 
land, erect buildings, or plant trees upon it, 
and it afterwards appear that the land was 
wrongfully sold, being tho property of 
another, tho Shafee recovers the price,— 
from the seller, where ho had taken tlio 
land from him, — or from tho purchaser, 
where ho hud taken it from him ; because it 
is evident that it was wrongfully taken. 
He is not, however, entitled to recover from 
either party the value of his buildings or 
trees, hut is at liberty to carry them wherever 
ho pleases. — It is reeordad from Aboo Yoosaf 
that th(' »shafei' may also recover tho value 
of the buildings or trees from the person 
from Avlioiu lu‘ ree('ived tlu‘ ground ; because 
that ixrsDU, under siu'h circumstances, is 
consiaered as the si'ller, ami the Shafeo ns 
the purchaser : ami it is an established rule 
that the ]>urehaser may recover from the 
seller tlu' valiK' of sueh buildings as he has 
erected on the ground, if it appear that the 
ground sold to nim was not the xwoperty of 
the .s(‘ller, but of aiiotluT XH’rson. There is, 
howeV('r, a dilleri nce, in this case, betwixt 
a Shafee and an ordinary y)urchu8cr ; for 
the latter is deecdved by the siller, and is 
enipowiTcd hv him to take the ground, — 
whereas tho Shafee is not deceived by the 
purchaser, nor can he be said to he cm- 
powi'ivd by him to take the ground, since tho 
])urehaser himself is compelled, the Shafeo 
taking xmssession of the ground without his 
consent. 

Jf the property have sasfffineil any occi-> 
ih’ntat or natural injury after Haivy stHl the 
Shafee eaunot take it for less than the full 
pnre, - Ik a man ])urehase a lujuse or garden 
suhjVct to a claim of Shalla, and the building 
(owing to somi* unforeseen calamity) bo de- 
stroyed, or the trees decay, it rests in the 
01)1 ion of the Shafeo either to resign tho 
liousi! or garden, or to take it and pay the 
full price ; because, as buildinL^s or trees ax'c 
mere a])i)endages of tho ground (whence it is 
that they are included in tlie sale of land 
without any particular inimtion being made 
of them), no narticular part of the nrico 
is set against them,— unless where they Kayo 
been -wilfully destroyed by tho purchaser, in 
which case it is law ful for him {the purchaser] 
to sell the appendages so 'destroyed, and. 
make a profit l>y tluaii, e.vclusive of the full 
jirice of the ground. It is otherwise whei*» 
one half of the ground is inundated ; for in 
such case the half of the thing itself being 
destroyed, the Shafee may take the remainder, 
paying only half the original iirice. 

If the injury he committed hy the pur- 
chaser^ the Shafee may take the ground alone 
at its estimated value. — If the purchaser wil- 
’ fully break down the erections, the Shafee 
may either resign his claim, or may take the 
area of ground for a proportionable part of 
the original price ; but he is not entitled to 
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the ruitts* because they are become a separate 
property, and are no longer appendages of 
IL, ground ; and the right of Shaffa extends 
only to the ground, and to things so attached 
to it as to be appendages. 

Case ^ a Shafee taking ground with fruit 
trees . — fp a man purchase a piece of ground, 
having date trees upon it bearing fruit at the 
time, the Shafee is entitled to take the fruit, 
— provided particular mention have been 
made of it in the sab*, for otherwise it is 
not comprehended. What is here advanced 
proceeds upon a favourable construction. 
Analogy would suggest that the Shafee is 
not entitled to take the fruit ; because, as 
the fruit is a der)endant both of the tree and 
of the ground (whence it is not included in a 
sale of ground unless it be particularly 
mentioned), it therefore resembles the furni- 
ture of a house. The reason for a more 
favourable construction, in this i)articular, 
is that the fruit, in consequence of its con- 
nexion with the tree, is a de])endant of the 
land, in the same manner as an erection, or 
any thing inserted in tlie wall of a house, 
such as a door, for instance; and therefore 
the Shafee is entitled to take it. The same 
rule also holds where the ground is purchased 
at a time when there is no fruit upon the 
trees, and the fruit is aftei-wards produced 
whiNt it [the ground] is yet in the pur- 
chaser’s nossession in other wmrds, the 
Shafee is here also (uititb'd to take the fruit, 
because that is a dependant of the original 
article ; in the same manm'r as in the case of 
a female slave who is sold,— if she be de- 
livered of a child previous to her being given 
over to the purchaser, still the child, as 
well as its mother, is the property of the 
purchaser. 

In either of the two preceding eases, if the 
purchaser have gathered thi* fruit, and the 
Bhafeo afterwards come and claim his privi- 
lege, he is not entitled to the fruit so gatjien'd; 
for it is no longer an appendage of tlie 
ground. It is said, in the IMabsoot, that if 
the purchaser have gathe red any of the fruit, 
a prope)rtional)le abatement should be made 
in the price to tin* Shafee. I'lie compiler of 
the Hedaya remarks, that this is in the 
former only of the two al)ove-m('iitioned 
cases; for the fruit being ])rodiieed at the 
time, and being actually and expressly in- 
cluded in the sale, it is natural to suppose 
that a part of the price ^ya8 given in con- 
sideration of it ; whereas, in the latter case, 
the fruit was not jn’oduced, and could only 
ibo included in the sale as a consequent, 
whence no part of the price could have been 
set against it. 


CHAPTER III. 

OF THE ABTICLES CONCERNING WHICH 
SHAFFA OPERATES. 

The right of Shaffa holds with resaect to 
all immoveable property, — The privilege if 


Shaffa takes place with respect to i 

able property^ notwithstanding it be 
capable of division, such as a bath, a nL_, 
or a private road. Shafei maintains th.j* 
nothing is subject to Shaffa but what ^ 
capable of being divided ; because (accords 
ing to his tenets) the end of Shaffa is to\ 
obviate the inconveniences attending a divi- 
sion of property, which does not hold in a 
property incapable of division. Our doc- 
trine, however, is grounded on a precept of 
the prophet, who nas said “ Shaffa takes 
place with regard to all lands or houses.” 
llesides, according to our tenets, the grand 
ywiiieiple of Shaffa is the conjunction of pro- 
[ perty, and its object (as we have already 
explained) to prevent the vexation arising 
from a disagreeable neighbour ; and this 
reason is of equal force whether the thing 
be divisible or otherwise. 

The privilege of Shaffa does not extend 
to household effects or shipping ; * because 
of a saying of the prophet, “ Shaffa affects 
only houses and gardens;” and also, because 
the intention of Shaffa being to prevent the 
vexation arising from a bad neighbour, it is 
needless to extend it to property of a move- 
ubh^ nature. 

Unless it he sold separate from the ground 
on which it stands.— I t is observed, in the 
abridgiiient of Kadoort'c, that Shaffa does 
not alfect even a house or ttees when sold 
stjparately from the ground on which they 
stand. This opinion (which is also men- 
tioned in the Mahsuot) is approved ; for as 
buildings and trees are not of a permanent 
nature, they ain* therefore of the class of 
moveal)l(‘s. Tliero is, however, an excep- 
tion to this in the (*ase of the upper story of 
a house ; lor it is subject to Shaffa, — whence 
the proprietor of the under story is the 
Shafee*, ns is also the proprietor of the upper 
th(‘ Shafee of the under one, notwithstand- 
ing their entries be by different roads. 

A Massiilman and a Zimmee are on an 
equality with respect to it . — A MUSSULMAN 
and a Zimmee, bc'ing equally affected by the 
pririeiple on which S^lla is established, and 
equally coneerned iii its operations, are there- 
fore oil an equal looting in all cases regarding 
the privilege of Shaffa; and for the same 
reason, a man or a woman, an infant or an 
adult, a just man or a reprobate, a freeman 
or a slave (being either a Mokatib or a Ma- 
zoon), are all eoual with respect to Shaffa. 

It holds ivitn respect to property trans-^ 
fen'cd in any shape for a consideration . — 
When a man acquires a property in lands 
for a consideration (in the manner, for in- 
stance, of a grant for a consideration), the 
privilege of Shafla takes place with respect 
to it, because it is in the power of the Shafee 
to fulfil the stipulation. 

It does not hold in a property assigned in 
dower^ or as a compensation for Khoola^ or 


* The term, in the original, signifies boats, 
including every species of water-carriage. 
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JAiV’C, or tn compostiton for murder^ or as 
hismT*^ 0 / manumission. — The privilege of 
cannot take place relative to a house 
£^J^ed by a man as a dower to his wife, or 
Jk woman to her husband as the condition 
f#whioh he is to grant her a divorce, or 
Aich is settled on a person as liis hire or 
Jlward, or made over in composition for 
ilful murder, or assigned over as the ran- 
som of a slave ; for with us it is a rub' that 
Shaffa shall not take place unless there exist 
an exchange of property for property, wliich 
is not the case in any of these instances, as 
the matters to which tlio house is op]>osed ai'c i 
jot property. Shafei liolds Shatla to takr 
Mace in all these easi's ; hri'ause, altluaich , 
je matter to which the house is opposed he I 
^pt ]>roperty, it is lU'vertheh ss eapahh' ol'l 
iltimation (according to his teiu'ls), and j 
perefore the house may he ttdx'en uiion pay- j 
g tho value of the matter to wliieli it is | 
* posed, in the saiiu' nuiniu r a^ in the >ah' ' 
a property for a consideration in goods or j 
ects. It IS to b(* ohsei’Nf'd, lio\ve\er, that 
'is ojunion of Shafei ol)tains only with it - | 
’ ?ct to a ease where a part ol a housr i^ j 
’’igned as a dower, or made o\tr as a 
insideration for Klioola, a eoinposiiion ha- 
(burder, and so forth; lor, ac(-oiding tt* lijsj 
, ©nets, there is no Slnili’a eveej't in caMStd' 
Mnt pro]K'rty. 

It holds with rvspcct to a house sold lu 
[rdrr to nr/// the doirrr. — \v a man marry a 
>oiuaii vdthont settling on her aiiv <loW( r, 


and afterwards 


her a house as a 


lower, the privilege of Shalla does not lake 
dace, the liousi' being lirav' eonsid/red in the 
same light as if it had hc'cn settled on tiic 
woman at the* time of the marriage.— It is j 
jtherwise where a man sells Ids lionse in | 
jrder to discharge his wife’s dow(‘r eitlni-j 
jroperor sti])ulatc‘d ; because here exists an 1 
exenange of property for jiroperty. j 

If a man, on his marriage, settle a lionse 
xpon his wife as her dower, and sti})iilat(‘ 
hat she shall pay liim hack, fi-oni the price 
jf the house, (»n(' thousand dirms, according 
o Haneefa the ])ri\ ilege of Sliall'a docs not 
ake place relative to tliat house ; wliert-as 
the two disciples hold that it ailecls a ]):irl 
jf the house e/iui valent to one thousand 
iirms.* 

It does not hold u i/h respect to a house the 
possession of ivhich is coui promised hij a sum | 
jf money . — The privile;:e of Shaffa does not j 
operate relative to a lionse eoneerning- wdii/di { 
there has been a dispute betwixt t ao men, j 
compromised by the deleudanl (\yl,o o.is tin* j 
possessor) paying the plaintifl a sum ot 
money, alter denying his claim; lor in this 
case, the compromise being made aiier the 
denial, the house, in the imugi nation of the 
defendant, still belongs to him under his 


original right of properly, and consequently 
no sale or exchange of property for property 
can here be established in regard to him 
and so likewise if he refuse to answer to the 
suit, and then compromise it with a sum of 
money,— since it may be supposed that he has 
parted with his money rather than be under 
the necessity of taking an oath, even with 
truth on his side, or of involving himself in 
litigious disputes and broils. If. on the con- 
trary, he confess tho justness of tie plaintiff’s 
claim, and then compromise with a sum of 
money, thepri\iIogo of Shaffa takes place ; 
because as ln‘ lias liere acknowledged the 
plaintitf’s right to the lionse, and retained 
it afterwards in virtin' of a compromise, an 
cxchature of propel ty fur tiroia'i'ty is clearly 
eslabiislu'd in this iiistunce. 

It holds irifh respect to a house made ot'€r 
ill composition.- If a defendant eompromiso 
a suit by rcsimnng or making over a 
housu to the ]dainliir, afti-r luiviiig either 
dcnii'd his ehiim or acknowledged it, or re- 
fns('d to ansner it, the right of Shaffa is 
established witli i(^]>ret to the house; be- 
cause, a-; th(' ])lainlitf lu-ri' aeei'pts the house 
ill I'onsideratioii of whal he conceives to bo 
his right, h(‘ is ilu vefore [in adjudging tho 
right of Shatla against liim] dealt with ac- 
cording to his own eoiieeplioiiH. 

Hut not It ifh respei't to proper! j/ transferred 
hi/ (jruuf.—'i'iii: ])rivih‘g(‘ of Sluifla is not 
admitti'd in the ease of grants, — unless when 
till' gi-ant is n/ade f(»r u consideration, in 
whieli ease it is, in etleet, ultimately a sale. 
Still, howevi'i’, llie ])rivib‘ge of Sjuilhi can- 
not bo admitlid, unless bolli parlies Inivo 
obt aim'd jx^ssession of tlu* jiroiierly truns- 
f(‘rr{‘d to tlu'm by the terms of the grant 
(nor if tlu' tiling gi-aiib d on eillier side bo 
an imh'linite ])ail of any tiling) ; J'or a grant 
on condition ol’ a return is still a grant in 
its beginning, as has been already ('xplained 
in treating of gifts. It is luitlier to he ob- 
served that lli(' ])rivilege of Sliulfa cannot 
he admitted, unless tin* return bi* expressed 
as a, eondilioii on making the grant; for if 
it be not so extu’cssed, and tho parties give 
to each otln r leeifiroeal presents, these pre- 
si'iits on ])olh ^ides are ludd as jiuro grants, 
altliougli eaeh of them having m(?t with a 
requital of his generosity, neither i*5 allowed 
the power of ri-treating. 

// cannot hike jduev with respect to a pro- 
perty sold under a eonddion of option. — If a 
man sellliis house under a condition of option,*' 
the jirivileg-c of Shalla cannot take place 
with resjieot to that house, the power re- 
served by the seller being an impediment to 
the extinction of his riglit of property : but 


the extinction of his right of property : but 
when he i eliiiquislu s that power, tne imnedi- 
meiit ceases, and the privilege of Snaffa 
takes jdaci-, provided the Shafee prefer his 
claim immediately. This is approved. 


. * The reasonings on both sides are here ^ ^ 

Recited at Ivge; but are omitted in the ^ * That is, “ resrrying to himself the power 
translation, as containing merely a string of hereaftlr dissolving the sale.” (See Vol. 
nf TM't rkhT«roipnl cuhtilfip® nf litflo nr no use. IT. n. 990 to 
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Mut U holds with respect to a property so 
purchased, — If, on the contrary, a man i)ur- 
.ohase a house under a condition of option, 
the privilege of Shalfa takes place with 
respect to it ; for such a power reserved by 
the purchaser is held, in the opinion of all 
the learned, to be no impediment to the 
extinction of the seller’s right of property ; 
and the right of Shaffa is founded and rests 
upon the extinction of the seller’s right of 

n ierty, as has been already explained. 

nd on the Shafee taking possession^ the 
purchaser 8 right of option ceases. — If the 
J^hafee take the house during the nurehaser's 
right of option (namely, three days), such 
right ceases, and the sale is corapletelv con- 
cluded ; for the purchaser, as no longer 
having the house in his possession, is no 
longer capable of reiecting it ; and the Shafi'o 
cannot pretend to claim the power of dissolv- 
ing the bargain, since that power was founded 
in a condition established in favour of the 
purchaser only. 

In a case of sale upon option^ the possessor 
of the option is Shafee of the adjacent pro- 
perty. — If, whilst one of the X)arties, eitlier 
purchaser or seller, has the power of dissolv- 
ing the bargain, the house adjoining to the 
one in question be sold, lie avIio possessed 
Buoh power is the Shafee of the adjoining 
house.— If it be the seller, he is the Shafee, 
because whilst he retained the power of dis- 
solving the bargain, his right of property 
remained unextinguished ; — or, if it be tlie 
purchaser, his elainiing the Shalfa of the 
second house is a proof of his inelination to 
keep the first, and not to asail himself of his 
power of dissolving the bargain :--his right 
of property is therefore held to comnieiUH' 
from the time of adjusting the bargain ; and 
in consequence of his right of propi'i-ty in 
the first house, ho lias the right of Shalfa 
with respect to tlie second. If, in this ease, 
the Shafee of the iirst house should after- 
wards come and claim his right, he is eqititled 
to the Shalfa of the first house ; — but lie is 
not entitled to that of the second, because 
the first house was not his ])roper(y at the 
time when the second was sold. 

If a man purchase a house without seeing 
it, and afterwards, in virtue of liis privilege 
of Shafia, take the i^jacent house, ivhieh 
happens to be sold, still his power of reject- 
ing the first house on seeing it does not cease ; 
for as it would not be annulled even by an 
'express renunciation, it consemicntly is not 
annulled by an act 'svhich afibrds only a pre- 
sumption of rcnunciiition. 

'The right does not hold ivith respect to a 
property transferred under an invalid sale. 
— The privilege of Shafia cannot take place 
regarding a house transferred by on invalid 
sale, either before or after the purchaser 
obtaining possession of it; for, before the 
purchaser obtains possession, the house be- 
longs as usu£d to the seller, and his right of 
property is not extinguished ; anc^ after he 
has obtained possession there is st^ll a pro- 
bability that the bargain may be dissolved, 


since tihe 1.1.W admits the dissolution of a 
sale, in a case of invalidity, in order to 
obviate such invalidity, an effect which 
could not be produced if the privilege of 
Shaffa were allowed. If, however, the pur- 
chaser put an end to the possibility of the 
dissolution by any particular act, such as by 
erecting buildings on the ground, or the like^j- 
the privilege of Shafia may take place, sinc^ 
the impediment then no longer exists. | 

The seller of a property, under an invali^ 
sale, is still Shafee of the adjacent property\ 
— If the house adjacent to one wnicn haw 
been transferred by an invali(l sale be sold^ 
whilst the one so transferred is still in tho 
possession of the seller, lie [the seller] is the 
Shafee of the adjacent house, because of the 
continuance of his right in the other. 

Until he deliver the property sold to the , 
purchaser, ivho then has the 7 'ight. — If the 
seller have delivered over the first house, 
previous to the Kazee decreeing to him the 
Shafia of the adjacent one, the purchaser, 
because of the property he has acquired in 
obtaining possession of the first house, is the , 
Shafee of the second. It is otherwise where 
the seller delivers over the first house after! 
the Kazee has decreed to him the Shaffa of I 
the second ; lor in this case his right of Shaffa l 
is not invalidated; because, after the decree 
of llie Kazee has passed, it is no longer 
necessary that he preserve his right of pro- 
perty in that house from which he derived 
his right of Shalfa, 

I Which, however, fails u})on the seller re- 
' suniing his property. -If the seller take back 
jthc first house, previous to the Kazee de- 
I ei’i'eiug the Shafia to the ]mrchaser, his [the 
' jmridiaser’s] right of Slialfa becomes null ; 
la'cause his right of property in that house 
from whieh he* derived it has ceased previous 
to its being granted him by a decree of the 
Kazee. If, 011 the (-.ontrary, the seller do not 
take baek the first hous (5 until after the 
has decree d the Shafia of tho second 
to the purchaser, his [the purchaser’s] right 
of Shafia is not invalidated ; because, at the 
time it was decreed, the house from which it 
was derived was his property ; and (as we 
have already observed) after the decree of 
the Kazee has passed it is no longer necessary 
that he preserve his riglit of property in that 
house from which he derived liis right of 
Shafia. 

A right of Shaffa is not created hy partners 
making a partition of their Joint property . — 
If two or more partners divide the ground 
in which they have hitherto held a joint 
property, the privilege of Shafia cannot be 
claimed by any neighbour ; because, although 
the division of joint propel ty bear the cha- 
racteristic of an exchange, yet it also bears 
the characteristic of a separation, namely, a 
separation of the rights of one person from 
those of others, a thing which may be done 
by compulsion, since any one of the partners 
may cause it to be effected by an application 
to the Kazee, notwithstanding it be contrary 
to the inclination of the others. It is not 
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therefore a pure exchange, which admits of 
no compulsion, but must oe accomplished by 
the concurrence of both parties; and the 
privilege of Shaffa is admitted by law to 
operate only in cases of a pure exchange. 

The right once relinquished cannot after- 
wards he resumed. — If a man purchase a 
house, and the Shafee relinquish his pri- 
vilege, and the purchaser afterwards reject 
it in virtue of an option of inspection, or a 
condition of option, or by a decree of the 
magistrate in virtue of an option from defect, 
the Shafee is not entitled to claim his privi- 
lege, whether the man had ever taken pos- 
session of the house or not ; and so likewise, 
if the man, before taking possession, reject 
the house on discovering a Dleniish, without 
a decree of the Kazee ; for as, under all those 
circumstances, the rejection is a dissolution 
of the bargain, the house reverts to its ori- 
ginal proprietor ; and the privilege of Shaflu 
18 not established hut on the notincation of a 
new sale. If, on the contrary, the purchaser 
reject the house on discovering a blemish in 
it, after having taken possession without a 
decree of the Kazee,— or, if the seller and 
purchaser agree to dissolve the contract,— 
the privilege of Shafla is established to the 
Shafee; because in those iustanees the rejec- 
tion or dissolution is a breaking olf with 
respect to the seller and purchaser, inas- 
much as they are their own masters, and 
moreover will and intend a breaking olf : — 
yet with respect to othiTs it is not a breaking 
ofl', but is rather, in ellect, a new sale, sine.e 
the characteristic of sale, namely, an ex- 
change of property for property with the 
mutual consent of the parties, exists in it ; 
and as the Shafee is another, it is tlioreforc a 
sale with respect to him, whence his right of 
Shaffa must oe admitted. 


CHAPTER IV. 

OF CIECUMSIANCES WUICU INVALIDATE THE 
llIGHT OF SHAFFA. 

A right of Shaffa is invalidated hy the 
Shafee omitting tv procure evidence in due 
iFthe Shafee omit to procure evidence 
of his having claimed his SliaftU on being 
informed of the sale, notwithstanding his 
ability so to do, Lis right of Shaffa is void, 
because of his neglecting to claim it.— In the 
same manner also, if he pre-ier the Talb 
Mawasibat, or immediate fdoirn, and omit 
the Talb Ish-had wa Takreer, notwithstand- 
ing his ability to make it. his right ot Shaffa 
is void, as has been already explained. 

Or hy his offering to compound it. — If the 
Shafee agree to compound his privilege of 
Shaffa for a compensation, he thereby in- 
validates his right, and is not entitled to the 
compensation ; for he has no established right 
or proper^ in the place in dispute, but merely 
a power of insisting on becoming the p»)- 
prmtor in exclusion of the purchaser ; and 


therefore, a renunoiatlun of Shafifa (undi^- 
atood in renouncing all right to disturb the 
proprietor in the enjoyment of the property) 
18 not a subject of exchange, it follows that 
no consideration con bo demanded for it. 
As, moreover, the relinquishment of the 
right could not lawfully be suspended even 
upon a valid condition, that is, a condition 
proper to it (such as a stipulation of giving 
up something in return which is not pro- 
perty), it follows that it cannot ^ lawfully 
suspended upon an invalid condition, or con- 
dition not proper to it (such as a oonaition of 
giving up property in return for a mere right, 
which is not projiorty), a fortiori. The con- 
dition of a return is therefore null, and the 
relinquishment of the right remains valid 
ivithout a return ; — and the ease of a person 
selling his right of JSiiaff'a is subject to tho 
same rule.— It is otherwise in a case of com- 
position for retaliation ; because retaliation 
18 a right established against the person of 
the murderer in behalf of the representative 
of the murdered, who is the avenger of his 
blood. — It is also otherwise with respect to a 
consideration rt eeixed for manumission or 
divorce ; because that is a consideration for 
a rigid of property established in tho subject 
of the manumission or divorce. — Analogous 
to the cas(‘ of reliinjuishnn nt of 8hafla for a 
comiiensatiou by eoniposition is ibat where a 
mail says to his wife, being under an option 
of divorce, “ Choose me, for one thousand 
dirms,” or vhere an impotent person tells 
hisuife that “ if she will relinquish her right 
of dissolving tlio marriage he will give ner 
one thousand dirms : ” lor if, in either of 
these cases, the wife accept the proposal, she 
forfeits tlie power j'ossessed, and tho 
hn.sband cannot bo eompelled to pay the 
compensation.— Bail for the person, also 
(commonly termed Ilazir Zaniinee), bears a 
resemblance to Shaffa in this particular ; for 
if a person who is bail for the appear ance of 
a debitor apply to tho creditor and prevail 
upon him to comiiroraise with him, by relin- 
quishing his claim on him as security, for a 
certain compensation, the surety is in this 
case releasi d from his engagement, and oit 
the same time is not liable tor tho compen- 
sation. — This is one tradition. According to 
another tradition, the surety can neither be 
made liable for the compensation, nor yet 
released from his engagement of bail. Some, 
also, contend that lliis last is the case with 
respect to Shaffa, whilst others maintain that 
th(‘ rule applies to hail only. 

Or hy the death of the Shafee before the 
Kazee s decree. — If tlie Shafee die, 
right of Shaffa liocoines extinct. ^ Shafei 
maintains that the right of Shaffa is here- 
ditary. — The compiler of the Hedaya remarks 
that this difference of opinion obtains only 
where the Shalee dies after the sale, but pre- 
vious to the Kazee decreeing him the Shaffa; 
for if he die after the Kazee has decreed his 
Shaffa, without having paid the price, or 
ohtainjjd possession of the property sold, his 
right devolves to his heirs, who become 

• m 



6HAPFA. tVoL. III. 


liable for the price. ^ The argument of our 
doctors upon the point in which they differ 
from Shaiei is, that the death of the Shafee 
extinguished his right in the property from 
which he derived his privilege of Shaffa ; 
and the property did not devolve to his heirs 
until after the sale. Besides, it is an express 
condition of Shaffa, that a man be hrmly 
possessed of the property from which he 
derives his right ot Shaffa at the time when 
the subieot of it is sold, a condition which 
does not hold on the part of the heirs. It 
is, moreover, a condition that the property 
01 the Shafee remain firm until the decree of 
the iCazee be passed ; and as this does not 
hold on the part of the deceased Shafee, the 
Shaffa is therefore not established with re- 
spect to any one of his descendants, because 
of the failure of its conditions. 

It 18 not invalidated hy iltc death of the 
purchaser^ and therefare catuiot be disposed 
of on his behalf. ~li the purchaser die, yet 
the right of Shaffa is not extinguisli(‘d, for 
the Shafee who is entitled to it still exists, 
and no alteration has taken place in the 
reasons or grounds of his right. The house, 
therefore, is not to be sold for the payment 
of the purchaser’s debts, or disposed of 
according to his tcstaiiu'iit ; and if tlie Kazee 
or jcutor sell it in order to discharge the 
debts of the estate, or if the purchaser have 
bequeathed it, the Sliafee may remder any of 
these transactions void, and may take the 
house ; for the right of the Shah'o is antec(*- 
dent, — whence he lias the jiowc r of annulling 
the purchaser’s acts with rcsiiect to the ]>ro- 
perty, (‘ven during his liietiine. 

It is invalidated hy the l^hafee selliny the 
property lehcnce he derived his riyht. — Jf 
the Shafee, lu’cvioiis to the decn'i' oi‘ the 
Kazee, sell th(j house from which he derivi's 
his right of Shaffa, the reasons or grounds 
of his right being thereby e.xtinguislied, the 
right itself is invalidated, notwithstanding 
he bo ignorant of the sale of tin' house to 
which it related;— in tlie same manner as 
where a man relinquishi's bis Hhaffa without 
being informed of the sale, or acquits a per- 
son of a debt without knowing the amount ; 
in the first of wdiich cases the right of ►Shaffi 
is invalidated, and in the second the debtor 
is. acquitted. It is otherwise where the 
Shafee sells his house upon a condition of 
option ; for as, -whilst a power of option 
remains in the seller, his property is not 
totally extinguished, it follows that the 
ground of Shaffa (namely, a conjunction of 
.•oremerty) still continues. 

Or hy his acting as agent for the seller . — 
If the Shafee act as agent of the seller, and 
sell the house on his behalf, his right of 
Shaffa is thereby invalidated ; — whereas if 
he act as agent for the purchaser, and pur- 
chase the house on his behalf, his right of 
Shaffa is not invalidated. In short, it is a 
rule, that if a person, as agent for another, 
sell the land, Ac. of that other, the right of 
Shaffa in both is thereby invalidated ; 
whereas, if an agent (such as a manager, fa. 


instance) purchase land, or so forth, the 
right of both continues unaffected; for the 
former, if he were afterwards to contest his 
right, must in so doing labour to annul the 
sale which was completed by him, — whereas 
the latter, in so doing, does not annul the 
purchase made by him, the taking of a pro- 
perty in virtue of Shaffa being itself a sort 
of purchase. In the same manner also, 
the Shafee become Zarain be! Dirk, or bail 
for what may happen,* by engaging to be 
responsible to the purchaser for the amount 
of the price in case the house should after- 
wards prove the right of another person, his 
right of Shaffa is thereby invalidated. So 
also, if a man sell a house, stipulating the 
option of a third person, meaning the 
Sliafee, and he [the Shafee] confirm the sale, 
he thereby forfeits his right of Shaffa ; 
whereas, if a man purchase a house, stipu- 
lating the option of a third person, who is 
the Shafee, and he [the Shafee] confirm the 
urchase, his right of Shaffa is not invali- 
ated. 

He may resume his right where he had re- 
linquished it upon misinformation concerning 
^7<cpr/cc.— I p intelligence be brought to the 
Shafee, of the house which is the subject of 
his riglii being sold for one thousand dirms, 
and he relinquish his right of Shaffa, and 
afterwards learn that the house was sold^ for 
a less price, his resignation is not binding, 
and he may still assert his right of Shaffa ; 
for it was the dearness of the price wMch 
induced him to resign ; but upon the diminu- 
tion of tlie price becoming kno\yn, the reason 
of Ids resignation no longer exists, and it is 
consequently void. In the same manner 
also, if news ])e brought that the house is 
sold for one thousand dirnis, and the Shafee 
afterwards le.irn that it was sold for a 
(plant ity of wheat or barley equivalent to 
one thousand dirms, or e^■en more, his resig- 
nation is -soicl, and he may still take his 
Shafla ; because it is to be supposed that his 
reason for resigning it was his inability to 
furnish the amount of the price in that 
s])ccies (namely, dirms) for which he first 
heaid the house was sold ; but upon his 
understanding that it was sold for wheat 
or barley, it is probable that he may be able 
to furnish the quantity, since it frequently 
happens that men who are unable to pay one 
thousand dirms are capable of furnishing an 
equivalent, or even more than an equivalent, 
in barley or wheat. This rule also holds 
regarding every other article sold by "weight 
or measure, or wliieli differs so little in its 
species that it may be sold by number (such 
as eggs or walnuts), in the same manner as 
with respect to barley or wheat. It is other- 
wise with respect to goods or effects ; for if 
the Shafee, hearing that the house is sold for 
one thousand dirms, resign his right, and 
afterwards learn that it was sold for goods 

y 

* For an explanation of this phrase see 
Yol. II. p. 2o5. 
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equal in value to one thousand dims, or 
more, his resignation is nevertheless bind- 
ing, and he is not entitled to his ShofFa, 
because he would in this case be liable for 
the price of the goods, which consists of 
dirms and deenars.— So, likewise, his resig- 
nation is binding if he afterwards learn that 
the house was sold for a certain number of 
deenars equivalent to one thousand dirms, 
or more. 

Or the purchaser. — If the Shafeo bo first 
informed that a partieulor person is the pur- 
chaser, and thereupon resign his Shafla, and 
he afterwards learn that the purcluiser was 
another person, he is still entitled to his 
Shaffa, because a man might not wi^h to 
have one person for his neighbour, although 
he may very readily elioosc to have anotlu r. 
In the same manner aKo, if In* afterwards 
learn that two persons are tlie pureliast rs 
(viz. the one whose iianu' he first heard of, 
and another), he is entitled to take his Shaffa 
from the one in wdiose favour lu* had not 
resigned it. 

Or where he has heen uusIh formed con- 
cerning the article sold. — If news be brouglit 
to the'Shafee that one half of the house is 
sold, and he n'sign his rieht, and it after- 
waras appear that the whole was sold, he 
must still in sueh ease claim his Shaffa, since 
it is to be supposed that he at first resigned 
his right in order to avoid the inconvenience 
of a partner, whereas if the whole be sold 
tliere is no occasion for his being subject to 
any such inconvenience. If, on the contrary, 
the case be reversed, that is to say, if he first 
learn that the whole, and afterwards that 
only the half is sold, he is not (according lo 
the Zahir liawayet) entitled to^ claim his 
Shaffa, because his resignation of the whole 
comprehended his resignation of a ])art. 

Sect i 0 ) 1 . 

Device hy which the right of Shaffa may 
he evaded.— }\'nEiu: a man sells the whole 
of his house, excepting only the breadtli of 
one yard extending along the house of the 
Shafee, he fthe Shafee] is not in this case 
entitled to claim his privilege, because of his 
neighbourhood being thus cut off. This is a 
device by which the Shafec may be disap- 
pointed of his right ; and it is still the same, 
if the seller grant the intervening part of 

put him in possession of it. 

Case of a house mirchased in shares, by 
the same person, at aifferent times. —Ira man 
purchase, first, a share of a house, such as a 
a third or a fourth, and afterwards the re- 
mainder, —the neighbour has the privilege 
of Shaffa over that share which was first 
bought, but not over that which was last 
bought ; for although, as being a neighbour, 
be IS entitled to that privilege over both, 
still the purchaser has a superior right to 
the Shaffa %f the remainder of the house, a| 
being a partner therein, the right of a partner 
superseoing that of a neighbour, as has been 
already explained. If, theri^ore, a man 


wish to disappoint a neighbour of his right of 
Shafia, he may do it by first purchasing a part 
of the house, for the price ho means to give 
for the whole, excepting only a single dirm, 
which he may afterwards give as the price 
of the remainder. 

Where the price of the promrty sold is 
compromised for a $})ecijic article, the Shafec, 
if he insist on his right, must pay the price, 
— 1 F a man purchase n house for a oert^ 
price, and afterwards, in lieu of that price, 
give a Jammu, or gown, to the seller, the 
Shafee must take the house for the jprioo 
first settled, and not for the value of the 
gown ; for the exchanging of the price for 
the gown was a distinct and separate bar- 
gain ; and tlu' price whioli the 81iafeo is 
to pay is on iieeouiit of the house, not on 
account of tlui gown. Tlio compiler of the 
Hedaya r<umirks that this also is a device, 
bywliicli the right of Sliallti, either in a 
partner or a neighbour, may bo iduded; as 
the house may lie sold for a ])rieo equal to 
twice its value, and then, in lieu of that 
priee, a gown mav be givc'U to the seller 
ecjual to the real value of the liouse. Such an 
evasion, liowever, maybe productive of loss 
to tlu; si'ller in case tlii' bouse should after- 
wards prov(‘ tohavcbecu the rightof another; 
for tiien tlm purchaser of the house is enti- 
tled to receive back, from the purchaser of 
tlie gown (that is, tlie seller of the house), 
the whole prici^ of the house, which was 
much luori' than adcMpiato to its value, tbo 
liargain reg:irding the gown romuining un- 
dissolved. There is, indeed, one mode by 
wliicli the seller may avoid the risk of such a 
loss ; and that is, by purebasing, in lieu of 
the number of dirms I'or wbieh the house 
was sold, a quantity of dei'nars for, as 
this is a 8irf sale, it follows that, upon the 
rigid of another appearing lo the house, the 
agreement becomes null, as mutual seizin, 
whiclf is a condition of Sirf sah^ does* not 
here exist; In'causc ns it here appears that 
the seller was not entitled lo the priee of the 
liouse in lieu of what he purchased or ac- 
cepted deenars, he is obliged to restore the 
deenars, but nothing more. 

A jiKviCK, as above described, for eluding 
the privilege of Sliafl'a, is not abominated 
iiy Aboo Yoosaf. According to Mohammed, 
however, it is abominable*; because (as he 

fi.r. instituted, 

solely with a view to prevent the inconve- 
nience which might otherwise ensue to the 
81iafee ; but if devic'cs are admitted to elud^, 
and set at nought his privilege, the incon- 
veniences which may ensue will not be pre- 
vinted, and the end of the institution will 
be defeated. The argument of Aboo Yoosat 
is, that as the above devices prevent the 
right of Shaffa from ever being established, 
the inconveniences that may accrue to the 
Shafec ouglit not to be considered. 

* Section, 

^ miscellankous cases. 

The Shafee may take a share from one of 
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several purchasers ; but if there he several 
teUerSf and only one purchaser^ he must take 
or relinquish the whole, — If live persons 
purchase a house from one man, the Shalee 
may take the proportion of any one of them. 
If, on the contrary, one man purchase a 
house from five persons, the , Snafee may 
either take or relinquish the whole, but is 
not entitled to take any particular share or 
proportion. The difierence between these 
two cases is that if, in the latter instance, 
the Shafee were allowed to claim a nart, it 
would occasion a discrimination in the bar- 
gain to the purchaser, and be productive of 
very great inconvenience to him ; whereas, 
in the former instance, the Shafee being 
merely the substitute of one of the five pur- 
chasers, no discrimination in the bargain is 
occasioned. There is no difierence in the law 
in either of these cases, whether in making 
the purchase, a certain proportion of ,lhe 
price had been set against each proportion of 
the house, or whether one price had been in 
general terms agreed upon for the whole ; for 
the law is grounded only upon the discri- 
mination in the bargain. Neither is there 
any difierence whctlicr the {Shafee take his 
right before the purchaser has obtained pos- 
sessi* n, or delay it until afltu’. — This is ap- 
proved. It must, however, be observed, teiat 
if one of the ])urchascrs have not obtained 
possession, although he have paid his ])rq- 
portion of the priee, tlie Shafee is not enti- 
tled to take his share of the house until tlu* 
rest of the purchasers have also ]iaid their 
respective proportions of the price*, for 
otherwise, a part of tlu' house being in the 
possession of the fc^hafee, and a i)art still 
remaining it that of the seller, it is to be ap- 
prehended that the seller might sufier vexa- 
tion from having a bad neighbour. In sliorl, 
the Shafee hero stands in the room of one oi 
the purchasers ; and one of the purchaser; 
on paying his’ proportion of the prict , may 
not take possession of liis share until the rest 
[of the purchasers! have also i)aid their pro- 
portion. It is otnerwisc after possession ; 
for in that case the Shafee may assert his 
privilege, as the possession of the seller is 
then destroyed. 

In case of the sale and partition of half a 
housCy the Shafee may take the purchaser’s 
lot — If a man purchase one half of a house, 
and afterwards the seller and purchaser 
make the partition betwixt tlicmselves, the 
bhafee may either take or relinquish that 
half which fell to the lot of the purchaser, 
' oil whichever side it happens to be situated : 
but he cannot object to the partition, and 
insist upon a new one ; for a Shafee is not 
entitled to disturb the possession of the 
seller ; and as partition is an act of inves- 
titure, he is therefore not entitled to disturb 
the partition also. This is related as the 
opinion of Aboo Yoosaf. It is recorded from 
Haneefa, that the Shafee is not authorized 
to take the half in question, unless ij happen 
to be on that side next to the house from 
which he derives his right ; for if the pur- 


chaser's lot fall in the other part of the 
house, he [the Shafee! is not the neighbour. 

If one partner sell his share^ the Shafee 
may annul any subsequent partition^ and 
take it for the price, — If one of two partners 
in a house sell his share, and afterwards the 
purchaser and the remaining partner make 
the partition together, the Shafee may object 
to such partition, and insist upon a new one ; 
because, as no sale took place betwixt the 
purchaser and the remaining partner, this 
partition is not, strictly speaking, an act of 
investiture, but merely an exercise of right 
of property, and consequently, the Shafee is 
entitled to annul it, in the same manner as 
he may annul any other act of property, 
done by the purchaser, such as sale, or gift- 

jL licensed slave {involved in debt) and 
his master may he Shafee to each other’s 
property. — If a man, being possessed of a 
Mazoon [licensed] slave, involved in debt, 
sell his house, that slave may he the Shafee 
of it. And in the same manner also, if such 
a slave sell a house, his master may be the 
Shafee of it ; for the act of taking a property 
by privilege of Shafia stands as a.purcnase ; 
and purchase and sale is admittea betwixt 
them, as being attended with advantage,^ 
since it is here considered to be on behalf of 
the creditors. It is otherwise where^ the 
slave is not involved in debt ; for then, if he 
sell a house, it is on account of his master ; 
and the man on whose account the house is 
sold cannot be the Shafee. 

Acts if a father or guardian with reject 
to the Shajfa of an infant ward. — If a 
father or guardian resign tlie right of Shaff’a 
belonging to their int’ant ward, such resigna- 
tion is lawful, according to Aboo Yoosaf and 
Haneefa. Mohammed and Zifler say that it 
is not lawful ; and that, the right of the 
infant bliafee being still cxtcant, he is entitled 
to claim it as soon as he attains maturity. 
The learned in the law observe that there is 
the same difierence of opinion in the case of 
a father or guardian omitting to make the 
claim of Shalla on being apprised of the sale 
of the house ; — or of an agent resigning the 
claim before the tribunal of the Kazee. The 
arguments used by Mohammed and Zifier 
are twofold.— First, it is alleged that the 
right of Shafia being firmly established in 
the infant, the father or guardian have not 
the power of annulling it, any more than of 
annulling his right to a fine of blood or 
retaliation.— Secondly, their authority over 
the attairs of the infant is vested in them in 
order that they may prevent him from suffer- 
ing any injury; and if they were to annul 
his right of Shafia, they would occasion an 
injury instead of preventing one. The argu- 
ments, on the other hand, in support of the 
doctrine of Aboo Yoosaf and Haneefa are 
likewise twofold.— F iest, the taking by 
privilege of Shafia is virtually traffic, since 
it stands as purchase ; and the father or 
guardian may therefore reject it, in the 
same manner as a thing offered for sale. — 
Secondly, the taking by privilege of Shaffia 
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is an act of a doubtful tendency, as it may yond what appraisw^ would rate it at, and 
either be productive of loss or of grain : the which it would be most advisable to avoid, 
relinquishing of it may therefore be some- some say that^ the resignation of the father 
times the most for the minor’s benefitj inas- and gufi^ian is admitted to be lawful by all 
much as the price of the house will still authorities, as being purelj’ advantaj^eous ; 
remain his property ; and as the power of a whilst others, on the contrary, maintam 
father or guardian is granted them witli ti that, according to all, it is not lawful ; for 
view to the benefit of the infant, they ought as the father and guardian are not em* 
consequently to have the powv rof reiectioii. powered, in such a case, to take the Shaffa, 
The silence of the father 0 / guardian, or so also they are not empowered to reject it, 
their omitting to claim the Sliatta, being but are as strangers; and the right of the 
considered as a rejection, annuls the right, infant still continues to exist. 

It is to be observed that the difference of If a house in the neighbourhood of an 
opinion above mentioned obtains only in infant be sold for a price much infermr toils 
cases where the house in tho neighbourhood value, it is recorded ns nn opinion of Haneofa 
of the infant is sold for a price nearly that in such eas(' the resignation of a father 
adequate to its value: but that where th or guardian is invalid, 
house is sold for more than its value, Ik'- 
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BOOK XXXIX. 

OF KISSMAT, on PABTITION.* 

Chap. I. — Introductory. 

Chap. II.— Of Things which are fit 
Objects of Partition. 

Chap. III.— Of tiie Mode of accomplish- 
ing Partition. 

Chap. IV.— Of Pleas of Error in Par- 
tition ; and of Claims of Eight in 
regard to it. 

Chap. V. — Of the Laws of Mahayat. 
CHAPTER I. 

,, Partition involves a separation, in articles 
I of weight or measurement of capaciti/.—'Ynh 
'partition of things held in joint pronortv is 
Uawful and valid; because tin; prophet was 
^ accustomed to make a partition ot idunder 
and hereditamculs ; and it is iiiurcover a , 
practice which no one pretends to controvert. | 
It is to be observed, however, tli.it partition 
may be received in two senses ; iur, consi- 

* Partition, in the Mussulman la^v, applies 
to joint property in whatsoever manner ob- 
tained or acquired. It more immediately 
relates, indeed, to the distribution of inheri- 
tance : but as the Mussulmau doctors make 
no distinction, in terms, between a partner 
and a parcener (co*inheritance being denimd 
to be on§ mode of partnership, VoL , 
p. 210), the translator uses the terms partner 
and partnership throughout. 


. TV. 

. dered in one view, it is a separation, as it 
separate's or distinguishes tho right of one 
I man from that of another ; and considered 
in another view it is an exeliango ; beoauso, 
the sliare or portion which falls to one of the 
])arties in eonsequenci' of the partition^ is 
partly his own original riglit ; hut part of it 
was tlio right of the other during their joint 
property ; and this lie receives in lieu of that 
part of his own right, wliich remains involved 
in the other’s slnire. It is more particularly 
a separation with respect to articles of 
wei^it or measurement of capacity, such as 
wheat or silver, because of the similitude of 
I their parts ; for as these articles do not differ 
i ill their iiroperties, the end to bo answered 
j hy one parcel of wdieat or silver being just 
! the same as liy anotlier (Hinco there is nothing 
I in tlic one that was not in the other), ^ it 
I follows that each per.soii receives his entire 
j right, and nothing is le ft in the share of the 
one which of right belongs to tho other ; — 
whence it is that one partner may lawfully 
take his sliaie during tho absence of the 
otlier; and also, that if two men make a 
joint purclmse of any article of weight 
measurement of capacity, and afterwa 
divide it, each may separately sell the share 
which falls to him for a determinate profit 
on half the original price. 

And an exchange, in articles of dissimilar 
parts or unities. — It is, on the other hand, 
more particularly an exchange with respect 
to articles dissimilar in their parts or unities, 
such aS^nimals or household goods whence 
j it is th&t one of two partners in such articles 
I tanuot lawfully take his share in the absence 



666 f ARTITION. [Voi. lY. 


of the other ; and also, that if two men buy 
any thinff of this species, and afterwards 
make a division, they cannot separately sell 
^their respective shares at a determinate profit 
on half the orijfinal cost. Here, however, if 
those articles be all of one jiarticular species, 
Booh as a herd of gloats, the Kazec, at the 
req^uisition of only one of the partners, must 
enforce a partition ; for the properties of all 
the goats being nearly the same, such a 
partition is, in effect, only a separation ;— 
and the intention of such a requisition being, 
that the partner who makes it may enjoy the 
use of his own share solely, without any 
other person being able to interfere in his 
property, it is incumbent on the Kazee to 
comply with his requisition. Where, on the 
contrary, the joint property consists of 
articles of different species, the Kazee must 
not enforce a partition, as it cannot be made 
equitably where each i)articular thing differs 
i'rom the rest in its properties. — If, however, 
both the partners consent to a partition of 
things of various species, it is lawful. 

liie magidratv must appoint a public par- 
iitioncr ; and must appoint him a salary , — 
It is incumbent on the Kazee to appoint a 
person to make partitions, and to settle on 
him ' n allowance from the public treasury, 
so as that partitions may be made for the 
people without his receiving any hire ; be- 
cause, as the making of partitions is a part 
of the duty of the Kazec himself (it being 
necessary in order to terminate disputes), 
the allowances of the person appointed for 
this purpose must bo defrayed from the 
public treasury, in tlie same manner as those 
of the Kazee ; and also because, as the 
appointment of a person to make the par- 
tition is a benefit which extends to all 
Mussulmans, the charge of his luaintenance 
must be defrayed from the public treasury, 
which is the property of all. 

Or establish a particular rate of hire for 
his work. — If it be not in the power otf the 
Kazec to settle the allowance from the public 
treasury, he must at all events appoint a 
person who will make the partition for a 
certain rate of hire, to be paid by the parties 
who are concerned and particularly bene- 
fited bv the division. In this ease, the rate 
must bo moderate and fixed, so that the 
partitioner may not be ^ able to make ex- 
orbitant demands. — It is, however, more 
eligible that his allowances be paid from the 
public treasury, as this is easier for the 
people in general, and precludes, in a greater 
degree, the imputations of corruption and 
il^ustice. 

The partitioner must he Just, and skilful . — 
The partitioner must be a man noted for 
justice and integrity ; and he must also 
ossess a knowledge of that particular 
usinesB. 

But must not always be the same person . — 
The magistrate must not compel the people 
always Uj accept of one particular pergon lor | 
their partitioner ; because the trancaction | 
which passes betwixt the partners and the | 


partitioner is a species of contract ; and it is 
not lawful to compel any person to enter 
into a contract and also, because, if such 
a practice were admitted, the person pos- 
sessing the exclusive appointment wonld 
demand an immoderate rate of hire. 

The partners may agree to a partition^ 
procuring {if one he an infant) an order from 
the magistrate, — It is lawful for several 
partners to agree amongst themselves, and 
to make a division of their joint property. 
But if there be an infant among them, it is 
requisite that they procure an order from 
the magistrate ; for they possess no power 
over the infant. 

One public partitioner cannot he concerned 
with another. — The Kazec must not suffer 
the persons employed in making partitions 
to be concerned together in the hire or profit 
arising from their business, such a conjunc- 
tion tending to raise the hire to an exorbitant 
rate ; for each of them, when applied to, will 
make some excuse for declining the employ- 
ment, and they will refer the party who 
has occasion for their services from one to 
another, until at length he be constrained to 
consent to immoderate terms whereas, if 
every man is concerned only for himself, 
each will readily consent to be employed 
for a moderate hire, rather than lose it 
altogether. 

The 2)artitioner is paid in proportion to the 
number of claimants. — The rate of wages to 
a partitioner is regulated by the number of 
p(Tsons for whom the division is made, 
according to Haneefa. The two disciples 
maintain that it is determined in proportion 
to their resncctivc shares, the wages of the 
partitioner being on account of their pro- 
perty, and therefore determined according to 
its extent, like the wages of a public weigher, 
of a measurer, or of a person wlio digs a well 
to be held in joint property, — or like the 
maintenance ot a slave belonging to several 
partners. The argument of Haneefa is, that 
the wages of the partitioner are given to him 
for discriminating and separating the shares, 
in doing w'hich it signifies not whether the 
shares be large or small, since the share of 
the inferior partner is distinguished and 
severed by his work, as well as that of him 
who holds a large proportion. It moreover 
sometimes happens that the labour in cal- 
culating a small share is more than in as- 
certaining a large share ; and sometimes the 
reverse : hence it is difficult to determine how 
far the one or the other is attended with the 
most trouble ; and therefore the hire must 
be referred to the mere act of dividing off or 
discriminating. It is otherwise in digging a 
well ; for, in that instance, the wages are on 
account of digging and carrying away the 
earth, in which there is difference in the 
labour performed for each partner’s pro- 
portion. With respect to weighing or mea- 
suring, if those be performed in order to 
effect a partition of any thing (such as wheat 
hdd in partnership), it is affirmed by some 
that the same difference of opinion subsists 
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betwixt Haneefa and the two disciples: — butl 
if they be performed merely to ascertain the 
quantity of the whole, or for any oUier 
purpose than partition, the wagpes are then 
on account of the weighing^ or measuring, 
which is greater in the larger than in the 
sm^er share. There is also another opinion 
maintained upon the authority of Haneefa, 
— that the hire of the partitioner falls entirely 
upon the one who solicits the partition, and 
not on the one who has not solicited it, 
because of its being advantageous to the 
one, but not to the other. 

In the distribution of hereditaments, the 
magistrate must previously aseertain the 
circuinstanees. — AVrex several eo-i>artners 
appear before the Kazee, and repres('iit that 
a tenement or piece ol' grtuuid wliieh is in 
their possession has devolved to them ns the 
heirs of a certain person, the Kazee must 
not make a partition of the; house or ground 
until they nave proved by Aviinesses the 
death of the person, and the number of his 
heirs. ^ This is according to Haneefa. 'J’he 
two disciples say that if they all eoneur, the 
Kazee may make the partition, taking care, 
however, to insert in the Kissmat Kamma, 
or deed of partition, that it was made in 
consequence of their dc'clarations. 

But not if the property consist of move- 
ables.— on the contrary, the joint property 
be moveables and not lands or tenements, 
and the parties represent that it is their 
inheritance the Kazee niay, on their repre- 
sentation, order the partition. 

Kor in the case of property anjaired by 
purchase. —On, if the joint ])roperty be lands 
or tenements, and they represent that they 
acquired it by purchase, the Kaze(' may order 
a partition. Tiie argument of the two dis(d- 
plcs is, that possession is an ai)parent pnud’ 
of property, and the concurrent declaration 
of all the parties with respect to their sevcu-al 
claims is a proof of tbeir veracity. Ih'.sides, 
there is no person W'ho either dispute.s or 
denies their allegations ; and where tlierc is 
no denier the law requires no evuhmce. 
Hence the Kazee must order the partition in 
the instance above mentioned, as well as in 
cases which relate to moveable proi)erty 
acquired by inheritance, or landed proporty 
acquired by purchase. It is re(|uisile, iiow- 
ever, that he specify, in the deed of parlitioii, 
that it has been made in coiisequeuce of tluar 
declarations, in order that his decree may 
extend only to those who have attimded, and 
not to others who may (pc*rhap ; afterwards 
appear. The argumt nt ol llanetla is, that 
the order which the Kazee gives for the 
partition is in fact a decree against the 
defunct, by which his right is terminated ; 
for until a partition take place, the here- 
ditaments are still considered as his estate, 
insomuch that if any increase be produced 
upon it, such increase is subject to the will 
of the deceased declared in his testament, 
or is appropriated to the payment of 
debts, neither of which could be the case 
after partition has been made. The parti- 


tion, therefore, being in fact a decree of the 
Kazee afifeoting the defunct, the concurrence 
of a part of the olahnants to the suits of tho 
others is not admitted as on argument of 
sufficient weight ; and hence they must 
support their claims against tho defunct by 
evittenee ; in which case a part of tho heirs 
are considered as litigants on behalf of the 
defunct. 

Objection.— A part of the heirs cannot 
bo considered ns litigants on bi^half of tho 
defunct, since each indiv idual acknowledges 
tho claims of the others, and a man who 
aeknowh'dgos another’s ehiim cannot bo rc- 
gardt'd as his opponent. 

ivEi'LY. A part of the lu'irs may bo con- 
sid(Ted as litigants on belialf of the defunct, 
although thev do acknowledge the claims of 
tlie others, their aeknowledgment being of 
no weiglit in the'same manner as whore a 
man sues for a (h ht against an estate, and an 
heir or executor acknowledges his eluim, in 
which ease sueli aeknowledgment, as being 
to tlic detriment of tho others, is not suffi- 
cient, hut th(' elaimaiitmusl j)roduoo evidence 
before the Kazee in his suit, even against 
that h( ir or (‘xe(aitor, Ix'fore lie can cstablisli 
his claim against, tln^ estate in genital to the 
pri*judi<‘(' of tin* whoh' of the heirs. The 
acknowledgiiK'nl of the heir or executor 
being therefore of no weight, he may, with 
proprii'ty, be .(‘onsiderod as an o]>poncnt or 
liti^»ant. 

What is lu re mentioned is tlie law with 
res])eel- to immoveahhipropiTly.'^ It is other- 
wise with res])eet to moveahh; property ;t 
because that rciiuires care in ke(‘ping, and 
there is an advantage jirising from the im- 
mediate' partition of it ; whereas immoveahle 
jirojH'i'ty, being by its nature safe, requires 
no care besides, the person in whoso pos- 
S(-s.sion moveable projx rty ri'inains is rospon- 
sihh; for it ; whereas (according to Haneefa) 
h(; is not so with regard to immoveahle pro- 
perty. It is also otherwise with respect to 
landed pi’operty aciiuircd by purchasi; ; h(‘- 
eansc* an ai'licle sold is no longer accounted 
the jiropmly of the seller, although it still 
remain undivided; and tho partition of it, 
tli(T('fore, cannot he regarded as a decree of 
the Kazee, passed against an absent person, 
by which his right is t(;rminated. 

jVor in. edfo' of a partition being demanded 
without the parties specifying the manner in 
which the joint property was anpiired. — If 
the jrnnt ownc'rs of a jiroperty request a par- 
tition of it, witliout spf'ci tying whether it 
was acquired by inln'ritunoe, or by purcha^, 
or by any other means, tho Kazee may oroer 
the partition, this being, in fact, not a decree 
against another iierson, since no other is 
acknowledged by them. The author of this 

* Arab. Akkar; meaning houses, tene- 
ments, &c., such as is .termed, in our law, 

t Atab. Slankool ; comprehending eveiy 
«])ecks ot personal property. 
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'work ^ys, tKat iWs adjudication is to be 
found in tne iCitab al Kissmat.*— It is men- 
tioned in the Jama Sagheer that when two 
men apply for a partition of lands which they 
prove by witnesses to be in their possession, 
the Kazee must not order the partition until 
they also prove, by evidence, that the lands 
are their property; for otherwise it is possible 
tWt they may belong to another person. 
Some say that this is agreeable to the opinion 
of Haneefa alone : — but others aver that it 
is agreeable to the opinion of aU the learned ; 
and this is approved, since it is unnecessary 
to order the partition of landed property in 
order to preserve it. Besides, the right of 
property being the ground on which partition 
IS made, it cannot take place until that right 
be established by evidence. 

A partition may be granted on the requisi- 
tion and testimony of any two heirs ; but an 
agent or guardian must be appointed to the 
charge of the shares of the aosent or infant 
heirs. — Where two heirs appear, and pro- 
duce evidence to prove the death of their 
ancestor, and the number of his heirs, and 
the house or other inheritance is in their 
possession, but one of the heirs is absent, — 
in thi case tlio Kazee may order a partition, 
if the heirs who attend require it, appointing 
an agent to take possession of the portion of 
the absentee ; or if, under the same circum- 
stances, one of the heirs be an infant, the 
Kazee^ may order a partition, appointing a 
guardian to take possession of his portion ; — 1 
because, in so doing, the interest of the infant 
or absentee is promoted.— (But here likewise 
the production of evidence is indispensable, 
according to Haneefa, in opposition to the 
opinion of the two disciples, as before stated.) 
It would be otherwise if they had become 
proprietors of the house by purchase ; for in 
that case no partition could be made in the 
absence of any of the partners. Tliis dis- 
tinction between the case of property ac- 
quired by inheritance and property acquired 
by purch ase is made on the following grounds. 
— An heir is master of his ancestor’s estate 
as his substitute, insomuch that he has the 
power of returning (on discovering a defect) 
any thing which his ancestor may have 
bought, or, in like manner, he may be com- 
pelled (on the discovery of a defect) to take 
oack any thing which his ancestor may have 
Bold; and he is likewise subject to become 
deceived t in consequence of the purchases 
of his ancestors (that is to say, if the 
ancestor purchase a female slave and die, 
and the heir afterwards have a son by her, 
and the slave then prove the property of 
another person, the son born of her is free, 
but the heir must pay the value of him to 
the proprietor of the slave, and he may again 
recover it from the person w'ho sold the slave, 


in the same manner as if be were the ancestor 
who made the purchase). One of the heirs, 
therefore, stanas as liti^nt on behalf of the 
ancestor, and the other is litigant on his o^ 
behalf; and the partition, under such cir- 
cumstances, is in fact a decree passed in the 
presence of both the parties. Tne purchaser, 
on the contrary, becomes the proprietor of 
the thing bought by a recent title of pro- 
perty, and not in the manner of a substitute, 
insomuch that he cannot, on discovering a 
defect, return the article to the person from 
w'hom the late seller had before bought it. 
Hence neither of the two present purchasers 
can stand as litigant on behalf of an absentee. 
Thus there is an evident difference between 
the two cases. 

And it cannot be granted where the pro- 
perty^ or any part of it^ is held by an aosent 
heir, or his ti'ustee, or an infajit. — If the 
land,* or a part of it, be in the possession of 
the absent heir, or of his trustee, or in that 
of an infant heir, the partition must not be 
ordered, whether the heirs who are present 
produce the evidence or not. This is ap- 
proved; for the partition, in such a case, 
would in fact be a decree of the Kazee against 
an absentee, or an infant, divesting them of 
something they possess without any litigant 
appearing on their behalf ; — nor can the 
trustee of the absentee stand ^ as litigant 
on his behalf in any thing which may be 
attended witli loss to him ;— and it is illegal 
in the Kazee to pass a decree without all the 
litigants being present. 

If only one heir appear, a partition must 
not be ordered, although he produce the 
necessary evidence, for it is requisite that 
both the litigants be present ; and one man 
cannot stand as litigant on both sides. It 
I is otherwise where two appear, as has been 
already shown. 

The partition may he ordered although one 
of the requiring 27arties he an infant, or, one 
an infant heir, and the other a legatee.— I'B 
two hcii’s appear, one an adult, and the 
other an infant, the Kazee must appoint a 
guardian to the inlant, and order the parti- 
tion as soon as evidence is produced ; and in 
the same manner, if an adult heir appear, 
and also a legatee of one third of the estate, 
and they demand a partition, and produce 
evidence (one to prove that he is heir, and 
the other that he is legatee), the Kazee must 
order the partition ; for in each of these 
cases the litigating parties are both supposed 
to appear, — the adult heir being litigant on 
the part of the deceased, and the legatee on 
his own behalf,— and, in the same manner, 
the guardian being litigant on behalf of the 
infant, — whence it may be said that the in- 
fant (as it were) has apneared in his own 
proper person as an adult, because of the 
guardian being his substitute. 


* A collection of iaws compiled by Mo- 
hammed, the disciple of Haneefa. 

t Arab. Magroor. The meaning of thi§^ 
term has been fully explained elsewhere. 


Arab. Akkar ; meaning any immoveable 
property (and in this sense is the term land 
to be xmderstood throughout). 
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OF THINGS WHICH ARE FIT OBJECTS OF 
PAETITION. 

An estate may he distributed on the requi^ 
sition of any one partner, whose share sepa- 
rately %8 capable of being converted to use , — 
Wheee the respective share of each of the 
partners is capaole of being separately con- 
verted to use, if any one of th('m demand a 
partition it must be granted; because parti- 
tion is an indisputable right, when required 
in any article capable of partition, as lias 
been before explained. If, on the contrary, 
the share of one partner only be fit for use, 
and not that of the other, because of its 
being extremely small, and the owner of the 
greater share demand a partition, the Kazee 
must grant it ; but he must not grant it at 
the requisition of the other partner ; for as 
the former can reap a benefit from his share, 
his demand is worthy of regard ; but as the 
latter can have no other motives for his re- 
quisition than malice, and a desire of giving 
trouble, it is not to be attendt'd to. Khasuf 
holds the reverse of tliis doctrine, “because 
(says he) the great partner, in making his 
aemand, occasions an injury to another, 
whereas the small partner, in making his de- 
mand, submits to his own injury.” — Hakim 
fehaheed, on the other hand, mentions, in his 
abridgment, that “the Kazee must order the 
partition at the request of either of th(' part- 
ners ; for the great partner is desirous of 
enjoying the use of his share, and the small 
partner voluntarily submits to liis own in- 
jurv.” The first of these opinions, however, 
is the most authentic. 

If the shares he separately useless, the 
assent of all the parties is requisite, — If the 
shares of each of the partners be so very 
small that they would separately be of no 
use, the Kazee must not order a partition 
unless both partners acquiesce ; for when* 
ever partition is compulsively made, it is 
with a view to promote utility; but, in the 
present instane<s all utility would lx? de- 
stroyed by it, and therefore it cannot take 
place without the consent of both tlie part- 
ners, as they must necessarily be the best 
judges in a matter which concerns them- 
selves, and the Kazee can only be guided by 
appearances. 

A partition must be ordered where the 
property consists of articles af one species 
{not being land or iirx the joint 

property is Arooz * (that is, neither dirms, 
deenars, lands, nor houses), the Kazee must 
order the partition, provided it [the jiroperty 
in question] be all of one species, such us 
articles of weight or measurement of capa- 
city, or similars of tale, or gold, silver, iron, 
or copper, or cattle of one species, whether 


* Some ^lexicographers define Arooz fo 
signify household furniture. (Sooraj-al- 
Loghat.) 


m 

camels, oxen, or ^oats ; for as, in this case, 
there can be no difibrence in the design, the 
partition may be effected with equity, and 
utility may thereby be accomplished. 

But not tchere it consists of various species, 
— The Kazoo must not order a partition when 
the joint property is of various species, such 
as a camel and a goat, or a house and an 
ass; because, as articles of different species 
cannot be indiscriminately blended, the par- 
tition, in this instance, would not be a sepa- 
ration and distiuolion, but rather an ex- 
change, which must always be effected by a 
mutual eonciiiTonee of the parties, not by the 
decree of a mu gist rate. 

Or of household vessels.— Tnv, Kazee must 
not order a partition of household vessels, 
as those are subject to the rule of diversity 
of species, because of difference of M'ork- 
manship. 

A partition may he made of cloth of an 
equal quality. — 11k may make a partition of 
Herat cloths, as those are all of one quality i 
but he must not make it of a single piece of 
cloth whi(di is not uniformly alike through- 
out, for the division of one piece of cloth 
occasions on iuj\iry, as it cannot be effected 
without cutting it ; uidther must ho make a 
partition of two pieces of cloth whore they 
are of unequal value. It is otherwise where 
there are three ])ieceH, the value of one of 
which is cqiutl to that of the other two •, or 
where the value of one of them is one diriii, 
that of another one dirni and a quarter, and 
that of tlu' third one dirin and three quar* 
tors; for, in tlie first ease, be must give one 
piece to the one partner, and the other two 
to the other partner ; and, in the second case, 
he must give to one of tlie partners tho 
second piece, valued at one dirm and a quar- 
ter; to the other the third piece, valued at 
one dirm and three quarters, and must leave 
the lirst still U) be held in partnership, ono 
fourfh appropriated to one pai tner. and three 
1 fourths to the other, as it is lawful to divide 
i a part of a joint proporty, and to leave a part 
undivided. 

But not of jewels or slaves. — TIaneefa is 
of oj)ini»>n tliut slaves and jewels must not 
be divided l>y the Kazee, bicauso of tlie 
great dilibrence wliieh is to be found amongst 
them. The two disciples hold, that ho may 
make* a division of slaves, lor this reason, 
that they are of one species, like camels, or 
goats, or captives taken in war. The argu- 
ment of Ilanceid is, that among tlie indi- 
viduals of the human speeios there is a wMo 
difference, because of their various charfi- 
teristics; and hence slaves arc, in effect, of 
different kinds. It is otherwise among 
animals, for with them there is little difl'e- 
reiiei^ to be found betwixt the individuals of 
the same genus ; and although the male and 
female of the human race be held as different 
species, yet the male and female amongst 
animali are reckoned as the same species. 
It is »lso different with respect to slaves 
^ken in war, as it is in their value that the 
captors hold a right, whence it is lawful for 
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the Sult£^ to sell them and make a division 
of the price; whereas, in a case of partner- 
ship, the riffht of the partners is connected 
with the substance of the article, as well as 
jrith the property it involves. Hence there 
is a difference betwixt plunder and partner- 
ship property.— Some are of opinion that 
jewels cannot bo divided when they are of 
different species, such as pearls and rubies. 
Others say, that where the jewels are of 
large grains they cannot be divided, because 
of the great difference that may be betwixt 
them; but that when the grains are small, 
the difference bein^ inconsiderable, the 
jewels may bo divided. Others, again, 
maintain that no jewels, whether of small 
or large grains, can be divided, because the 
difference betwixt them, and the difficulty 
of ascertaininj? their value, is greater Ihaii 
in the case of slaves, insomuch that if a 
man marry a woman, and in general terms 
stipulate to give pearls or rubies as lier 
dower, such stipulation is invalid; — whereas 
if he stipulate, in general terms, to give 
slaves, it is valid. The Xazee, therefore, is 
not to exert his authority in making a parti- 
tion of jewels. 

Pa I Ution cannot he made o f a hath, mil/, 
or well, without the consent of all the parties, 
— Tile Kazee must not ord('r the partition of 
a joint mill, bath, or well, unless with the 
concurrence of all the partners (and siudi 
also is the rule with respect to a wall which 
stands betwixt two houses) ; for if, in these 
cases, a partition were to take ])hice, it 
would be injurious to all partic's, as the indi- 
vidual share of each would tlum Ixi useh'ss. 

Partition of houses and tenements,- It is 
proper to remark, that a single roolcd plact', 
surrounded with walls, with a door or entry, 
is termed a Bait, or room. A Manzil, or 
tenement, on the contrary, is a place com- 
posed of different rooms, a iooIctI couit,* 
and a kitchen, such as a man may reside in 
with his family. A Dnv, or house, on the 
other hand, is a place consisting of various 
rooms or tenements, with an oj)en court. A 
tenement is therefore superior to a room and 
inferior to a house. These arc the deliiii- 
tions of Shims-al-Ayina in his book on 
Shaffa. In this work, whenever the general 
word Khanna [house] is used, we mean such 
an one as we have now described, under the 
denomination of Bar, ('xeepting only where 
we mention an under house in contradistinc- 
tion to an upper lioUvse, and then we only 
mean a Bait or a Manzil. 

there were several houses held in part- 
nership or coparcenary in one city, each 
house must be separately divided, according 
to Haneefa. The two disciples say, that if it 
be expedient for the partners the whole of 
the houses must be united in one general 
partition, and not divided separately. All 

* Arab. Sahn ; meaning the interior square 
of a dwelling, common to all the fami/y, and 
which, in large edifices) is open, but in small 
ones is covered in. 


the houses, therefore, must be considered 
merely as one house, consisting of various 
apartments, and all the shores of each part- 
ner must consequently concentre in one of 
the houses, so that it may be his entirely.'' 
The same difference of opinion also subsists 
regarding the case of lands held in partner- 
ship or coparcenary, and dispersed in dif- 
ferent situations. The argument of the two 
disciples is, that all the houses are, on the 
one hand, of one species with respect to 
name, appearance, and original design ; as, 
on the other hand, they are of different 
species with regard to their particular quali- 
ties, and their commodiousness for habita- 
tion, which depends on size, and so forth ; 
whence it must be left to the Kazee to 
(h termine their different degrees of supe- 
riority. — The argument of Haneefa is, that 
regard should he paid only to what they are 
in reality, with respect to their qualities ; 
and that in them they may greatly differ on 
account of the difference of the cities, lanes, 
or noighhourhood, in which they are situ- 
ated, and their proximity to or distance from 
water or a mosque ; and that therefore it is 
impossible to ohsreve an equality in the par- 
tition without dividing each house sepa- 
rately ; — whence it is that a man cannot 
a])point an agent to purchase a house in 
general terms;-— and so likewise, that if a 
man marry, assigning as a dower “ a house ” 
(in general terms), his mention of the house 
is invalid,- -in the same manner as holds 
where a man assigns “cloths” (generally) 
as a dower, or ap])oints an agent to purchase 
“cloths.’’ — It is otherwise with respect to 
a single' liouse, held in partnership or co- 
]iareeiiaiy, eonqiosed of different rooms ; for 
as, in sucli ease, to di\ide each room amongst 
the copartners would he productive of incon- 
venieiKjy to all, the whole house is therefore 
divided at once. 

AVhex two houses, held in partnership, are 
situated in different towns, we learn from 
Hillal that it is the concurrent opinion of 
Haneefa and A boo Yoosaf that both houses 
shall be divided separately. Mohammed, 
on the contrary, maintains that they must 
be divided at once, as well as the houses 
situated in the same town. 

Booms, whether situated all in the same 
quarter, or in different quarters, must be 
divided at once, for the difference amongst 
them is inconsiderable. Manazil Molazika 
(that is to say, adjoining tenements, or such 
as are in the same house, one part of them 
being contiguous to another), are considered 
as rooms ; whereas, Manazil Motbayena 
(which is the ti rin used for apartments not 
adjoining, in contradistinction to the other), 
are considered as houses, — a Manzil or tene- 
ment being the middle term betwixt a house 
and a room, and resembling both. 

If there be a partnership in immoveable 
property of two species, such as in a house 
ae.d a piece of ground^ or in a hrfuse and a 
shop, the Kazee must divide each separately, 
they being of different species. 
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CHAPTER III. 

OP THE MODE OF ACCOMPLISHING PARTITION. 

The partitioner must dratv a pJati ; and 
must make the distribution equitably by 
7nea8urement or appraisement. — It is incum- 
bent upon the partitioner to draw on paper a 
plan of the thing which he divides, so that 
it may remain on his memory. — Ho must 
likewise observe an equality in the partition, 
that is to say, he must divide the article into 
due proportions ; and it is also recorded that 
he ought to separate eacli sliare and measure 
it, so that its extent may be known. He 
must, moreover, appraise the articUs as it is 
requisite, for his lurther guidaiua', that the 
value be ascertained. 

Partition of houses hotr accompUshed. 
Supposing the article to be a liouse, m sepa- 
rating the shares he must also si'parate the* 
road and the drain belonging to it, if pos- 
sible, so that one share may no longer have 
any connexion with the other, in order that 
every cause of dispute may be terminated, 
and that the intention of ])artitioii may be 
completely accomplished. In doing this be 
must term one share tlio lirst sliare, lb.it 
which lies next to it the second, and that 
which lies next to it the third sliare, and so 
on; and ho must then write down tlndr 
names, and draw them like lots ; and he 
that draws the lirst name gets the lirst 
share, he that draws the second gets tlu' 
second share, and so on to the end. The 
article must, moreover, ho divided into frac- 
tions equal to the smallest jiropqrtion ; that 
is to say, if the smalh'st pro})ortion held by 
any of the partners or coparceners be a third, 
the whole must be divided into three parts ; 
or if the smallest proportion be a sixth, the 
•whole must bo divided into six parts ; so 
that the division may bo m.ado accurately. 
Thus, if an estate is to be di\ided betwixt 
two heirs, the one being’ the son and the 
other the daughter, it must be divided into 
three sliares, one termed the first, the next 
to it the second, and the next the tliird ; and 
the partitioner is to write the names ui»on 
billets, and cause them to be drawn like 
lots ; and if the son’s name come uj) fir.-'t, he 
gets the first share, and the one next to it, 
and the third goes to the daughter or, if 
the daughter’s name come uji first, she gets 
the first share, and the other two fall to the 

son. , . 1 . T 

The drawing of lots is i)ropo''( d in order 
to give satisfaction to the parties, and to 
prevent the partitioner from being influenced 
by partiality or favour. It is not, however, 
absolutely necessary ; and if the iiartitiuner 
choose to apj>oint a particular share to each, 
it is valid; for the making the paititioii is 
an act of magistracy, and the authority of 
the partitioner must therefore be enforced. 

In the partition of landed property^ a com- 
position itm money cannot be admitted. — Ti^jE 
partitioner, in making a division of landed 
property, must not annex " consideration 


in dirms or deenars without the ooncurrenoe 
of the parties ; that is to say, if he make 
one share less than the other, and, as a 
compensation, annex to it a sum in dirms, it 
is not valid, unless they consent ; — for tho 
partnership is not in dirms, and partition is 
one of the rights of the partnership. Besides, 
if dirms be admitted into the transaction, it 
destroys the equality of the partition ; be- 
cause cue of the partners gets the property., 
and is liable for the dirms which nave be- 
come the right of the other ; and there is a 
possibility that he may never pay them, by 
which means tlie other would lose his right. 

Partition of a house, with a piece of ground. 
— If the parlrn'i’ship property consist of two 
things, iiaim'lya house, aud a piece of ground, 
each, according to A boo Voosaf, must be 
divided sctiai'utcly, agri'cably to its value ; 
for it is mily by ascertaining the value of 
cnch that an ciiuality can be observed in the 
partition. It is rt'cordcd IVom Hanoofa that 
tlu' ground may bo divided agreeably to its 
mcasurmiH'ut, aud allervvards he on whoso 
share' the' housi' is situated, e)r wliose share is 
the meist e ligible, must ])ay a sum in dirms 
(e) tli(‘ other, so that an equality may bo 
cfloeted and that tlu'rct’ore' dirms may be 
iiUroelueu'd as auxiliaries in the division wheui 
lU'cessity re'e^uircs it. Mohammed in this 
eaisc maintains that the persem on wlmso 
sliare' the house is situated must give to the 
other partner a spae;e of greiund equal in 
value! te) it. lt‘, lieiwfcviT, bis share (frenn its 
containing the bouse') be still the most valu- 
abh', ami it be' impossible tor him to efiect an 
eeiuality for want ot enough of ground to 
eoiiijH-nsate tor the value of bis house, ho 
may then give' dirms equivalent to the ex- 
e!ess ; tor us the lU'cessity exists only in that 
degree, the original rule' e)t jiartition by mea- 
surement must not in any gre'ater degree bo 
{ibandoiied. ’j'his is eontonnable to the 
opinj^n (k'liverejd in tlioAssil [the Mabsoot]. 

]*artitio)f (f land ndicre there is a road 
or drain. — If the jiartitioner so divide the 
pre)perty, that the road or drain ot one runs 
through Ibc share ot the! other, and no condi- 
tion bad bee n exiiressed regarding this mat- 
ter, fbc ense then admits of two predica- 
iiieiits.— J, It is possildc I'or him to turn tlio 
road or drain anuilier way, so that it pass not 
tlirough the sliare of the other ;-^in which 
case the partition is valid ; — for it is not pro- 
per th.'it he let the rcjuel or drain of one man 
jiass throu^di the sIkiic of the other; on the 
contrary, it i« incumbent on him to turn it 
another way, even though each individual 
!iia> have mutually stipulated that they were 
to enj<»y their respective shares “ with all tho 
lights aiiei immunities belonging to them ; 
because the intention of partition is to sepa- 
rate and discriminate the proportions of each 
partner ; and as it is possible, in the present 
instance, without injury to cither, to eflfect 
such a separation and discrimination com- 
letelyj so as that no connexion or depen- 
ance may remain betwixt the shares, tms is 
therefore indispensable. — It is otherwise with 
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respect to lands sold with an express condi- enjoy the full use of all their property ex 
tion that they arc sold with their iramuni- cepting the road, 

ties/' for here, notwithbtttndin^ the connexion If the parties differ reprarding: the extent o 

or dependence which may subsist betwixt the road (that is, regarding: the height anc 
them and the lands of another, the intention breadth which ought to belong to each), th 
of selling, which is to transfer the right of Kazee must regulate their proportions by th 
property, is nevertheless fully accomplished, breadth and height of the doors of their ro 
—it. It is (or may be) impossible to turn snective houses, as that is sufficient to answe 
the road or drain another way, so that it their necessary occasions. The advantage o 
pass not through the share of the other:— this arrangement is, that if any of them h 
and this may happen under two different cir- desirous of making a projection or torrac 
cumstanecs Flits r, where the parties have from his bouse over the street he may do i 
notstipulatcdlooncanother the enjoyment of I above the lieiLrht of liis door, but norbelov 
their shares “ witli all the rights and immu- it ; and the road will still remain in commor 
nities belonging to them in which case according to their several proportions, in th 
the partition must be annulled, on aecount same manner as before the partition ; for th 
of tne connexion and mixture of ])ro])ei ty, ])artition (as we have observed above) did no 
which renders it inefficient, the ends of par- take place regardingthe road.^ 
tition (namely, separation and discrimiiia- 'ptc parties nun/ make a private agrcepien 
tion) not being thoroughly accomplislied ; — with regard to /V.— If two partners, individ- 
the partition must therefore, in this instauce, : ing a road, agree that the one shall have twe 
be made anew, in such a manner, that th(‘ j thirds and the other only one third, such 
road and water-drain of each may be sepa- partition is valid, although the house b 
rate. (It is otherwisf' with respect to lands held InTwixt them in (Hjual proportions ; fc 
sold ; for the object of a sab' is to transfer in partition it is lawful to give more or les 
the right of property, whieli the purchaser tliaii his proportion to one partner, providec 
may fully posst'ss wit bout Ix'ing able to enjoy both of them agree to tliis. 
immediately the use of it, whereas the inteu- (\aupUeated partition of different house 
tiou of ])artition is that the us(i of the pro- and frne)nrnts.—]F two partners hold r 
perty may bo enjoyi'd in the fullest degre(*, house, the upper lloor of wnich is held by i 
which it cannot be unless a si-^iarate road be stranger, or which lias no upper floor, anc 
raade,)‘~Si:coNnFY, wlu re all the ]uirties likewise nnotlier house, the under floor o 
have sti])ulated thjit they shall enjoy their whieli is hold hy a stranger, and also 
respective shares with all the rights and ini- 1 eomplett' hou^i' (that is, one of two stories) 
munitios belonging to them; in whieli ea^*, | in this cast* the Ka/ee must appraise eacl 
the partition is valid, ami th(‘ road and Mati r- j honsi' separate Iv, and make his division ac* 
drain are included in it, siive tiie end of i eordiiiirly. Mohammed alleges that this i. 
partition is that each may enjoy tin* us(' <'f^t]ie only lawful mode. Aboo Yoosaf anc 
fiis property, and it is iin]H>ssihle ])( rleetly to ; Hanoi la are of iipinion, that he ought tc 
enjoy tlio use of the grounds without a road ] make the ]iartitiou according to measure- 
and water-drain. Tlie road and watiT-drain ! mi nt. The argument of Mohammed is, tha 
are therefore, in this instance, included in the I the lo\yer Hour has many advantages anc 
liartilioii, provided the parties mutually sti- eonvenienees which the upper floor canno 
pulate to each other tlic enjoyment of 4heir possess, sueh as wells, necessary houses 
sharcBwith all theirrospeetive rights: as JiDW- stables, and so forth ; and that therefore the 
over, the object of ])artition is to diserimiiiate, equality of partition cannot be effected bu 
•which requires eonqdete si paralion of all by an ap]iraisemont. The argument of thi 
connexion in their res])ective shares, tlie road two di^^eiples, on the other band, is, that the 
and water-drain arc not included, unless such partition, if possible, ought to be made by 
a atipulalion bo particularly made. It is incasurement, since the partnership subsist 
otherwise with ros])eet to lands farmed; for in a thing capable of measurement, and no 
tho intention of farming bang to enjoy tlie in the value ot that thing. They afterwards 
use of the lands, which cannot be done with- hoivever, differed regarding the mode c 
out having road and water-drain, it follows measurement ; Hanecfa contending that one 
that if these articles should nut have been span of the Iowxt lloor should be hclc 
expressed, they are neM'rtheles> included in equivalent to two spans of the upper floor 
t^e farm. and Aboo Yoosaf maintaining that a span c 

in ease of a dispute concerning the road, it tlie one is equivalent to a span of the other. 
must be divided.---lr tho Some have thought that the contradictor 

ing tho road, some of them desiring that it opinions of these three sages ought to be 
should remain, as formerly, in common, but ascribed to their different places of abode, 
that all the rest of the property be divided, and the peiiods in which they lived; fo 
and others of them opposing this, in siieh dining the time of Ilancefa the inhabitant 
case, provided it be practicable, the magis- of Koofa (the place of his residence) preferrec 
trate must divide the road, and assign a tho under floor to the upper ; whereas after- 
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JRrary, the taste of mankind differed, 
preferring: the upper and some the 
ftider floor, and others holding them in 
jual estimation. There arc again some 
instead of ascribing the o])inion8 of the 
sages to the prevailing customs and 
^^ions of the ages and places in whieh they 
are rather for deriving the origin from 
yjjfferent principles of law. Tims, in su])- 1 
‘^rt of Haneefa's doctrine, it is argued, that 
the advantages of an under floor are double | 
those of an upper oiu' ; for tho advantages 
of tlie uiuh r floor remain aftt r tin* u])pi‘r ' 
one is ruined and destroyed, y heivas those of ! 
the upper floor do ind reimiin after tlu' do- | 
striiction of the under one. In the undt r ! 
door, moreover, th(‘re are not only the ad- 
vantages of hai)itation, hut also tlios(' of 
foundation; for the pronrit tor of Ihi* umh r 
door may ])uild if he ])leases, i)ut tlu‘ i)io- 
prietor of the upp( r floor can only enjoy tlu' 
advantages of luibitation, as it is not lawful 
for him to ereet any huilduigs without the 
consent of the proprit'tor of the ground 
door; and upon tln^se e(jnsidei‘a1ioiis a s[)an 
of the under tlooi slioiild he reckoned e(juiva- 
lent to two spans of the upper. In ta\our 
of Aboo Voosat’s oi)inion,on tlie other hand, 
it is ulh'ged, that hai)ilalioii is tin* gnait 
end of both, and that both are ('<iually tit to 
answer tliat end ; whence it is lawful for 
the proprietor of either of tln iu to erect any 
buildings that are not prodiudivo of injury 
to the other. Lastly, it is urgtd, on ilu^ 
part of Mohammed, lliai the advantages of 
an upper and an under floor are aee<)rding to 
the seasons of summer <jr winter, the violeiiee 
of the wind, tho temperature of the air, and 
the different climates or countries in which 
they are situated ; whence it is iinpo.ssihle to 
establish any just rule of partition, but by 
appraisement. In niodei n times the law is 
administered agreeable to the adjudication 
of MoWmracd, which does not require any 
comment or elucidation.— 'J’he mode of parti- 
tion prescribed by the doctrine of Hanecd'a, 
in the case in question, i.s as follows. — The 
partitioner must first set against the upper 
floor house (wLich we shall suiipuso measures 
one hundred spans) a part of the comf)letc 
house equal to thirty-three one-third spans; 
because an upper floor is rated at half the 
value of an unaer floor; con.seauently thirty- 
three and one -third H])an8 of the under floor 
of the complete hou.se are equal to sixty-six 
and two-thirds of the upper-floored house ; 
and as those sixty-six and two-thirds, to- 
gether with the thirty-three and one-third 
spans of the under floor, form the complete 
house, the whole amount exactly to the one 
hundred spans of the upper floor house. 
The partitioner must then set sixty -six and 
two-thirds spans of the complete house 
against the under floor house (supposing it 
to measure one hundred spans), for the upper 
* floor of the complete house is rated at only 
half the talue of the under floor house, and 


one hundred spans of the under floor house, 
Tho mode, on the other hand, of making the 
partition, according to AbooYoosaf s doctrine 
18 as follows. Let one hundred spans of thr 
upper floor house he set against fifty span 
ot the complete houso ; or, let one hunavoc 
spans of tho under floor house bo set agains' 
lilty spans of the complete house: for, ac 
cording to him, the upper and tno undei 
floor are lield in equal estimation ; wherefor 
fifty spans of the complete house, oomprc; 
bending fifty s])ans of tho under floor, anc 
fifty spans of upper floor, must bo equal t( 
one hundred s])aus. 

/// (hsptffrs (iftvr luu'tition. the evidence o\ 
tiro jHtrfititDicrs nufst be admitted, — If thi 
partin rs differ after partition, one pleadin 
tliat “ lio has not rc'ceived the whole of hi. 
share, a ]»art of it still remaining in tho poS' 
session t)f th(‘ other,”-— and the other denyin^ 
this, and tla* two pariitioners (or any othe 
two ])< rsoiis) Ustify that “they have made 
a i)artilion,” tlieir ('videnee, according to th( 
two dis(‘i])l<‘s, must Ix' admiftt'd. Molmramec 
says lliat it cannot b(‘ admitted, because tk 
e\i(h'ne(' they give relates to their own act 
iuid is eonscMiuently inadmissible, in the sum 
manner as the ()vi<lenei‘ of a man relative t( 
some act of liis own, on the oeeurrenco c 
' which a person may have formerly suspeiide 
the emanei])atioii of his slave. Tho argu 
ineiit of the two disciples is, that the wit 
nesses, in fa(‘t, testify to tho act of other 
(nairK’ly, th(‘ act of seising and possessing] 
and not to tlieir owoi act; booause their ac 
was meridy cliscrimiiiating and separating 
to whieli eviih nee is not required ; heuc 
their teslirnony must he admitted. Tahave 
I observes, that wIktc the parti tioners receiv' 
pay for making the partition, it is universal!] 
allowM'd that their evidence cannot bo ad' 
mi tied ; and indeed several doctors of ou 
I sect are of the same opinion ; alleging tha 
1 as, iii that case, their evidence tends to prov 
that they have fully and accurately per 
formed the work for which they receive 
pay, it is in the nature of a representatio 
oil their own behalf. Our author, howevei 
does not subscribe to this reasoning ; for I 
remarks, that the two partitioners could nc 
have a view to their own interest in the' 
evidence, n.s the partners have agreed th 
they fully and accurately performed the worl 
of partition fin* which they receive their pay 
the only question in dispute being the seisu 
and po.ssessiou ; wherefore no imputation c 
faLehood ought to fall on them. 

But nut that of one partitioner mil] 
one partitioner give evidence, it must not b* 
admitted ; for the evidence of one man alon 
against another is not sufficient. 

CHAPTER IV. 

OF ILI AS OP EREOE IN PARTITION ; AND 0 
ClfAlMS OF RIGHT IN REGARD TO IT. 
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share t unless it he supported hy evidence. 
Where ono of the partners complains of an 
error in the partition, and that a part which 
oug:ht to have fallen to him by the partition 
m m the possession of another, in this case, 
if he have before acknowledged that he had 
received his share, his complaint must not 
be admitted unless supported by evidence ; 
for it is, in fact, sueing to canc(d the par- 
tition after it has been accomplished ; and it 
is to be presumed that there is no error, and 
that his complaint is false. If the com- 
plainant cannot support it by evidence, the 
others must bo required to deny the com- 
plaint upon oath ; and if they refuse to 
swear, their refusal is construed as proof in 
favour of the complainant, and the Kazec 
must cause their property to be divided 
anew, a^freeably to their several proportions, 
ns this is dealing with them according to 
their own suspicions. The author of this 
work thinks that in the above case the com- 
plainant's suit should, on account of liis con- 
tradicting himself, ho wholly njected. 

A complaint of after -assumption is a com- 
plaint of usurpation. — If the complainant 
allege that ho did receive his whole right, 
hut that the other afterwards took a part of 
it, the denial of tin; other, on oath, must be 
credited, as this is in fact a complaint of 
usurpation. 

In rase of a complaint <f 'non-del ircri/^ 
both parties arc sicorn, and the partition is 
dissolved and made <tneir,—\F he alleg(‘ that 
“ a certain village fell to him in couse(|U('nee 
of the part ition, but that the other had not 
delivered it up to him,” in this case, pro- 
vided he have not ])reviously acknowh dged 
th(^ obtaining possi'ssioii of his shaiv', and 
the other contradict him, both iniist be re- 
quired to sw('ar because the disputi is with 
respect to tlu- quantity wdiich the coni])laiuant 
received in consequence of the partition ; and 
hence the ditrcrence in the i)rescnt instaiua' is 
analogous to a dispute concerning the (inaii- 
tity of an article of sal(', — in which casi* a 
mutual oath is tendered to the parties (as 
has been fully explained under tlie head of 
8 ales) : and so here likewise. 

A pica of error cannot he heard ^ if the 
partition teas made hy the parties — \v one 
of the parties complain that an error took 
place in the division, his comi)laint must not 
DC attended to, it being held in the same 
light as a complaint of a fraudulent bargain, 
wdiich in cases of sales concluded by the prin- 
cii^ls themselves cannot be heard. In par- 
tition, therefore, as in sales, since both parties 
have mutually concurred, such a complaint 
cannot be heard. If, how^evi'r, the ])artition 
was made by the order of the Kazee, and 
extreme fraud be alleged, the complaint 
must be heard, as the stability of the Kazee's 
authority depends on justice. 

Case of a claim laid to a particular room 
in a house, after partition , — If a house be 
divided hetwixt two poi-tners, each reefciying 
a part, and afterwards one of them claim Uf 
room in the possession of the other, alleging, 


that “ it is one of the things which ough^* 
have fallen to him in consequence of 0L 
partition,” and the other deny this, — in th3 
case, as the plaintiff complains of usurpA 
tion, it is requisite that he bring projoP 
evidence ; and if both bring evidence, tfzl 
adduced on the part of the plaintiff, wh|y,f 
not in possession, must he admitted in 
fcrence to that of the other ; for it is a ma^_ 
of the law that the evidence on the side^ 
the party who is out of possession is prefer- 
able to that on the side of him who is in 
possession. 

If the complaint above mentioned be pre- 
vious to an avowal of the plaintiff’s having 
ever acquired possession, noth parties must 
be required to swear, and the partition must 
be annulled, and performed anew. Im the 
same manner, also, if two partners differ 
regarding tlieir boundaries, tne one alleging 
that “a certain boundary belongs to him, 
but has fallen into the possession of the 
otlier,” and the other alleging the same 
thing regarding another boundary, and both 
produce evidence, the Kazee must decree, in 
favour of each, that boundary which is in 
the possession of the other. If only one 
produce* (;vidence, the Kazee must pass a 
decree only in his favour ; but if neither of 
them produce evidence, they must both be 
required to sw^ear, iu the same manner as in 
eases of sale. 

Section. 

Of the Lairs irhieh prevail in a Claim of 

Jliyht.* 

In a ease (f claim set np to an indefinite 
part, after jnniiflon^ it must be dissolved 
and made anen\--\¥ a house (for instance) 
held 111 ]>artiiershiT) Ix^ dividi'd, and aftor- 
w'unU an iindehm'd iiart of the wdiolo (such 
as a half or a third), provo^ the right of 
anotlier, Ihe partition, according to all our 
doctors, is null, and must be made anew. 

Jf a definite part he claimed, after par- 
tition, it mast he compensated for from the 
shares of the other partners, or, the piartition 
must he dissolved and ejreeiited anew. — If a 
particular aud delined part of what has fallen 
to one of the partners, m consequence of par- 
tition should prove the right of another 
person, the partition is valid, according to 
all our doctors, and becomes not void with 
respect to wdiut remains after the right of 
the other person has been separated : — but 
the party from whose share that right is 
taken has in his option cither to dissolve the 
partition (thereby restoring the property to 
the state in which it stood previous to the 
partition) and then to demand a new one^ — 
or, if he choose, he may let the partition 
hold good, and exact from his partner's share 
a compensation for that part of which he has 


Arab. Tstihkak ; meaning a cla-im set up 
to the subject of a deed or contract, by some 
person not concerned in such deed or con- 
tract. 
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been deprived by its proving the right of 
another. 

And so hketcisey if an undefined part be 
claimed, — If, after partition, an nudetined 
part of the share of one of the partners 
(such as a half), prove the right of another 
person, the partition is valid with rospoet to 
the remainder, and does not become void 
according to Haneefa and ilohainuied ; but 
the partner upon wliose share the claim 
operates has it in his option to annul the 
partition (restoring the concern to the state 
in which it previously stot)d), and thou t{» 
demand a new partition ; —or, if he choose, 
he may let the partition hold good, andexaet 
from his partner a compensation for the half 
of his share which he has lost, and wliich is 
equivalent to one fourth of the share in that 
p^tner’s possession. According to A boo 
Voosaf, the partition is in thif> case null, 
since by an undefined proportion of one of 
their shares proving the rigid of another ju-r- 
sou, athird partne r is created, without whose 
concurrence the partition is void ; — in thesaim' 
manner as wdien' an nudetined part of the 
wholearticle proves the right <»fanotlu i- person 
The reason of this is, that when' an undelined 
proportion of one of their slum s hi'ceiues 
the right (»f aiiotlier, one of tlu' objects of 
partition (namely, sei)aration) is destmyed, 
since the share of one of the ])artners by 
that means bcconu's in itself a matter of 
partnershi]) ; and he must liave veemirse to 
the share of the other for an nmh'lined i»art, 
equal to that proportion of his right of which 
ho has been deprived. It is otherwise in the 
preceding ease, where a purtienhir and de- 
iined part of one of their shares ju’ovi's the 
right of another ; for in that ease the ohjeet 
of partition (namely, separati(m) still exists 
W’ith respect to the remainder. 'I’ln* argu- 
ment of Haneefa and Mohaniiiied is, that tlie 
object of partition, namely separation, is not 
defeated hj' an undetiiu'd pi’(»portion (d’ one 
of the iiartiiers’ shares heeoniing the l ight 
of another person, lienee a ]»artilion of 
this nature, originally inadr, w(»nld he ^alid ; 
— as where, for instance, the first half of a 
house is jointly held by two jiartin rs, Zc\d 
and Amroo, and by a third ]kthoii, named 
Klialid, one half thereof by Jvhalid, and tl 
other half betwixt Zeyd and Amroo, tin* 
second half being’ held joiiitl}’ between Zeyd 
and Amroo, Khalid holding no share Uierein ; 
— in which case Zeyd and Amroo might law- 
fully make a partition betwixt themsehes, 
Zeyd getting the whole of their joint share 
in the first half of the house, and one fourth 
of the second half; and Amroo getting three j 
fourths of the second half ; and it is in the same j 
manner ultimately valid *, the ease hecoining 
similar to that in which a defined projx-rtion 
of one of the shares proves the right of 
another. It is otherwise wlu re an undefined 
proportion of the whole house, including both 
shares, proves the right of another ; because, 
in this ktte^r case, supposing the partition Xa» 
be valid, an injury is sustained by the third 
person, whose right was inanifested after the ^ 


partition^ sinoe he must then accept his pro- 
portion, not in a compact manner, but dis- 
persed, from the shares of each of the others ; 
W'hereas, in the former case (in which an 
undefined proportion of one of the shares 
proves the right of another), lie suffers no 
injury. Thus there is an evident difterenoo 
between the two eases. In short, the nature 
of the case in question is this, that one of 
two partners takes one third of a house, and 
the other takes the remaning two thirds ; 
th(' value of the first third being equal to 
that of the other two thirds; and alter- 
waids one half of the first third proves 
tht‘ right of allot lier ])erson ;“-in whion cose 
(aceording to Haneefa and Mohammed), the 
lirst partm r has it in his option to annul 
tile partition ; hu* if it eontmue valid, his 
share is defect ise, laa'aust' of its being dis- 
tu-rsed, part in the first third of the house, 
and part in the two last thirds; — or, if ho 
pi ('JIM', he may take one fourth of the share 
which fell to the si'cend partner; for if the 
wdiole of his (tlu* lirsl jiarlner’s] share had 
[>roved the right of a third tierson, he w'ould 
liave been entitled to taki^ one half of tho hc- 
eond partner’s shan* ; wherefore (arguing of a 
)Mrt from tlu' whole) siiuic one half of his 
shale proved the right of tho third person, 
lie is eiitilh'd to taki' one half of a half of 
the second partner’s share, which is equal to 
one jourth. 

li the, navtner to whos(‘ lot the first half 
falls should sell a moii'ty of it, and after- 
wards the other moiety prove the riglit of 
another, In* is still entitled t(‘ oik' fourth of tho 
second half in the possession of his co-part- 
ner, for th<‘ reasons before assigned ; and his 
ojitioii of annulling the partition drops, be- 
eausii of Ins having sold a jiarl of his share, 
I’liis is aceording to Haneefa and Mohammed. 
Ahoo Voosaf maiiilains that the second half, 
in the Tiossessioii of tlie eo-partii(T, must bo 
(livieWd equally betwixt them ; and that tho 
iirst partner I'orfcits to his eo-jiartner ono 
half of ihe price lor wliieh he sold a part of 
his share ; lor (agreeably to his teucts) the 
I original partition is invalid ; and as an arti- 
cle ul’ which a person obtains possession by 

may lawfully dispose of it by sale: but ho 
is responsible for the value of it; and hence, 
in the ease in ouestion, tlie first partner is 
responsible for tlie value of an half of what 
lie lias sold, us tliat is a moiety of the other’s 
lialf. 

yi dvht prot etl against an estate, annuls the 
partition of if among the heirs , — Jrt" 7, 

of a deceased iierson be divided amongst the 
heirs, and afterwmrds a debt be proved against 
the estate eiiual to the whole, tho partition 
must ho annulled, liceause tho debt prevents 
the estate Irom being the property of the 
heirs;— and tho same rule nolas where the 
debt is not equal, because the right of the 
creditor attaches equally to the whole fort^e 
of the djeeased. The partition must there- 
fore be annulled, unless there be left after 
it% sum sufficient to discharge the debt, in 
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wliieli case it is not annulled, since the annul- 
ment of it is not necessary for the discharge 
of the debt. 

^ the creditor remit it^ or the heirs 

discharge tV.— I f the creditor, after the par- 
tition, remit the debt, or if the heirs discharge 
the debt from their own fortunes, the par- 
tition remains valid, whether the debt be 
equal to the estate or exceed it, the obstacle 
to its validity being thus removed. 

An heir mai/ prefer a claim upon an estate 
after partition^—iv one of the heirs prefer 
a claim of debt against the deceased, after 
the partition of the hereditaments, his claim 
is admissible; for in this case there is no 
contradiction, since the debt relates to the 
spirit or value, and not to the substance of 
tfie particular hereditaments, and it was in 
the substance of the hereditaments that the 
partition took place. 

A claim cannot he set up, hy an heir, to 
any particular article, after distribution , — 
If a part of the heirs, after partition, prefer 
a claim for a particular thing, included in 
the estate, on whatever ground the claim he 
built, it cannot be admitted, on account of 
the contradiction, which is here evident, as 
their aequiesecncc in the ])artition implies 
an acknowledgment in tliem that that par- 
ticular thing, whi(;h lias been divided, was a 
part of the cu-pareenury. 


dlAPTER V. 

OF THE LAWS OF MAHAY AT. 

Mahayat is a partition of usufruct , — 
Mahayat, in tbe language of tlie L\w, 
signifies, the partition of nsufruet ; and it is 
allowed ; because it is frequently impossible 
for all the partners to en jov togi iIkt, and at 
one time, the use of the thing held in part- 
nership. Mahayat, therefore, resenihles the 
partition of property (whence it is that the 
Kazee may enforce it in the same manner) — 
with this ditferenee, howi ver, that in the 
partition of property each partner enjoys the 
use of his respective share at the same time, 
whereas in the partition of usufruct each 
most frequently enjoys the use of the thing 
held in partnersliip only when it comes to 
his turn, by rotation. Partition of pnqierty 
is therefore more edectual than partition of 
usufruct ill accomplishing the enjoyment of 
the use; for which reason, if one partner 
apply for a partition of property, and another 
for a partition of usufruct, the Kazee must 
grant the request of the former; and if a 
partition of usufruct should have taken place 
with respect to a thing capable of a partition 
of property (such us n house or a piece of 
gn^ouna), and afterwards one of the partners 
apply for a partition of property, the Kazee 
must grant a partition of property and annul 
the partition of usufruct. 

And is not annulled by the decease of the 
parties,— k rAHTiTiON of usufruct is not 
annulled by the death of one of two part- 
ners, nor even by the deatli of both, for i{,it | 


were annulled, it must (most probably) be 
renewed (since the heirs of the aeceased may 
lawfully demand a partition of usnfruct), 
and therefore it would be to no purpose to 
annul it. 

Partners may make it by allotting to each 
the use of a particular part of the joint con- 
cern— X y two partners, by a mutual con- 
tract, make a partition of usufmet respecting 

house, to this effect, that one of them shall 
inhabit one part of it and the other another, 
— or, that one shall inhabit the upper floor 
and the other the under, such contract is 
valid ; for as a partition of property executed 
in this manner is lawful, so likewise is a 
partition of usufruct. It is proper to re- 
mark, that a partition of usufruct, when thus 
executed, is in reality a separation, that is, a 
division of the whole of the shares of usufruct 
of one partner from those of another partner, 
and a concentration of both into one place : 
but the contract does not comprehend an 
exchange, whence it is that a limitation of 
time is not required in it for if it compre- 
hended an exchange, a limitation of time 
w’ould have been requisite, because of its 
being (in that case) a lease. 

In tcliich case cither is at liberty to let his 
share, — It is lawful for each partner to let 
out on rent that part of ivhich the usufruct 
has fallen to him, and he may appropriate to 
himself the rent accruing therefrom, whether 
it be a condition in the agreement of parti- 
tion of usufruct or not ; for every use which 
accrues from that ])art becomes fin conse- 
quence of the partition of usufruct) his pro- 
perty, and the rent which he receives is 
nothing moi’e than a compensation given him 
in lieu of tlie use accruing from it. 

Or by stipulating an alternate right to the 
use, — If two partners make an agreement of 
partition of usufruct regarding a slave, in 
this manner, tliat the one day he shall serve 
the one, and the next the other, it is lawful 
(and so likewise if they make a similar agree- 
ment regarding a small room) ; for partition 
of usufruct is sometimes effected by means of 
time, and sometimes by means of place ; and 
in the present instance it is effected by means 
of the former. 

ul difference between the parties must he 
settlcdby the interference of the Kazee . — Ip 
two partners disagree concerning the terms 
of their contract of partition, the one alleging 
that it related to time, and the other that it 
related to place, the Kazee ought to enjoin 
them to agree regarding one or other of these 
methods. The reason of this is that the 
partition of usufruct wdth respect to place is 
the more equitable, since by that means each 
partner enjoys the use at the same time that 
the other partner enjoys it also ; but parti- 
tion of usufruct with respect to time (on the 
other hand) is the more complete in regard 
to the use, since each individual then enioys it 
entire. As, therefore, the reasons in favour 
of these two methods are different, it is 
requisite that the partners agr^e on on© of 
them ;-“and if they choose partition wi^ 
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respect to time, the Kazee, to prevent the 
imputation of partiality, must draw lots, in 
order to determine which of them shall have 
the first turn. 

Case of partition of the me of two slaves, 
— If two partners (whom we shall suppose 
Zeyd and Amroo) make a partition of 
usufruct regarding two slaves, to this eiioct, 
that the one shall serve Zeyd, and the other 
Amroo, it is valid, according to the two dis- 
ciples ; for as (by their doctrine) partition of 
property with respect to slaves is lawful, 
whether performed by the authority of the 
Kazee, or by the mutual agreement of tlie 
parties, it follows that partition of usufruct, 
with respect to slaves, is also in the same 
manner lawful. Some (by inference from 
the doctrine of Haneefa) maintain that the 
Kazee must not enforce the partition of 
usufruct with respect to slaves (and such is 
reported as his opinion by Khasaf) ; because 
compulsion being (as we hav(' fornurly 
shown) disallowed by llaneefa witli respect 
to partition of proiierty in the case of slaves, 
it evidently follows tliat the Kazee cannot 
enforce a partition of iisufnu't in a similar 
case. The trutli is, tlial if tlie Ka/e(' (‘nforce 
a partition of usufruct in tliis way, it is 
lawful, according to llaneefa,— whereas, if 
he were in this way to enforce a partition of 
the substances it would be unlawful ; Ix'causo 
in the service of slaves there is no great 
difference, but in their persons they differ 
considerably. 

If a partition of usufruct b(‘ made rc'gard- 
ing the above two slaves in this manner, that 
the maintenance' of the one whom Zeyd fakes 
for his service shall be defrayed by Zeyd, 
and the maintenance of the one wliom Amroo 
takes shall lx* defrayed by Amroo, it is valid, 
on a favourabh' construction. Analogy would 
suggest that it is not valid, liecaiiso the 
maintenance of each of the slaves is incum- 
bent on both the masters but wlien it is 
stipulated that the maintenance of one of 
them shall fall solely on one of the masters, 
and that of the other on the other master, 
it may be called an exchange ; and as the 
consideration (supposing it an exchange*) is 
uncertain, it is tlnrefore invalid. The 
reason for a more fa\()urable construction, 
in this particular, is fliat in feeding slaves 
bti’ictncss is not particularly regarded. It 
were otherwise, nowever, if each partner 
stipulated to clothe his slave, as strictness is 
regarded with respect to clothing them. 

Or, oftico houses— Iv two partners make 
a partition of usufruct regarding two houses ; 
in this manner, that the one shall inhabit 
the one house, and tlie other inhabit the 
other, it is valid : and the Kazee may enforce 
it, according to the two disciples; and such 
is also the opinion of Haneefa, as mentioned 
in the Zahir llawayet. The reason of this, 
with the two disciples, is that as (agreeably 
to their tenets) a partition of property, made 
in Hiis manner , is valid, so likewise is a^ 
partition of usufruct. Borne say that accord- 
ing to Haneefa such a partition of usufruct, 


when made by the mutual agreement of the 
parties, is valid; but that it cannot be 
enforced by the Kazee ; for although a par- 
tition of property of this nature, by the con- 
sent of the parties, be valid, still (agreeably 
to Ills tenets) the Kazee cannot enforce it ; 
and the same of a partition of usufruct. 
There is another opinion toansmitted to us 
from Haneefa, that a partition of usufruct in 
the manner above mentioned is utterly in- 
valid, whetlier enforced by the Kazee (for 
the rt'asons which have been stated above), 
or made by mutual agroc^ment ; because zt 
would bo a sale of rosidenco in one house for 
residence in another, which is not legal, as 
has been already shown in treating of TIlHE, 
It is ofhorwise with respect to partition of 
the substance of two houso.s ; for tlie sale of a 
part of the one lioust* for a part of the other 
IS lawful. The rtuisoiis for the opinion 
quoli'd from tlic Zahir Uawaj'ot are, that as 
the difforenct* between tlie usufruct of the 
om* and of the otlu r is ineonsidorablo, a 
partition of tin* nature described is in the 
manner of a si'paration, and is therefore 
lawful when made by the mutual agreement 
of the parlies, and may bo enforced by the 
Kazt'c. The difference, on the contrary, 
between the substance of the houses may bo 
very eonsiderable ; hence a partition ot' the 
substance of them, in tlio manner described, 
is (iir effect) an exchange, and may accord- 
ingly be madu liy the consent of the parties, 
])ut cannot be enforced by tho Kazee. 

Or, of two <iu<t(h'upe(h. — If a partition of 
usufruct be madi* regardingtwo quadrupeds, 
to this effect, that the one partner shall have 
the riding of tlie one, and the other tho 
riding of the other, it is not valid according 
to llaneefa. According to the two disciples 
it is valid ; since ii jiartition of property 
made in this manner is (by llieir doctrine) 
valid ; and partition of usufruct is only a 
branch ol* partitum of iiroix rty. Tho argu- 
ment df Haneefa is, that there is a diiicrence 
in the us(* and riding of one or of another 
<iuadrui)cd, liecauso of tlie difference in 
riders, some being expert and knowing in 
the art of riding, and others the reverse. 
The same difference of opinion also obtains 
concerning a partition of usufruct, by rota- 
tion, witli respect to one quadruped in 
opposition to a slave ; for a slave serves 
according to his own reason, and will not 
suffer a greater burden than he is capable of 
bearing; whereas a quadruped must submit. 

Parti f ion of the advantage from a house 
may he ef'ectcd hy each party letting it ^ 
hire alternately —\y a partition be made 
regarding the produce of a house, to this 
effect, that the one partner shall let it out to 
rent for one or two months, and enjoy the 
produce or rent, and that afterwards tjie 
other partner shall let it out in the same 
manner, and enjoy the rent, such a partition 
is valid, according to the Zahir Kawayet; 
but a similar agreement regarding a Blave 
or a quadruped is not valid. The reason of 
th^ distinction is, that in the case of the 
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milled, becanBc a thine which is unknown | Rawayet is grounded are, that the use of 
cannot be establish by the compact, not- cattle is different in its nature from the use 
withstanding a share be in general terms of ground ; for the use of jground arises from 
i^pulated. a strength in the soil which occasions vege- 

Ihat the land he delivered up to the culti- tation, whereas the use of cattle consists in 
mtor, — VI. That the proprietor of the land their litness for labour: these two things, 
deliTer up the land to tne cultivator, in order therefore, not being of the same species, the 
to the cultivation of it, and that he himself use of the cattle cannot be a dependent on 
abstain from any management or enioyment the use of the ground. It is otherwise where 
of it ; insomuch that it it be stipulated in the cattle are supplied by the cultivator ; for 
the compact of cultivation that he also shall the use of cattle and the use of a cultivator 
manage, the Compact is null, because of the or labourer are of the same species, the pro- 
invalmity of such stipulation. duct being equally derived from the work of 

That both pay'ties participate in the produce, both. 

— VII. That both parties participate in the And tioo are invalid. — It is here proper to 
produce of the ground after it is reaped ; for a remark, that besides the four species of com- 
oompactof cultivation is ultimately a compact pacts of cultivation above enumerated, there 
of partnership ; wherefore every stipulation are two more, which are, however, invalid, 
repugnant to partnership invalidates the 1. Where it is stipulated that the seed shall 
compact. (For example, if a precise quan- be supplied by one of the parties ; and the 
tity of the produce be stipulated for one of ground, the labour, and the cattle, by the 
the parties, it is invalid ; since, as it is un- other ; which is invalid, because the sixth 
certain whether so much will bo produced, condition before mentioned is not found in 
the partnership is therefore defeated.) it. 11. Where it is stipulated that the seed 

And that the particular needs he mentioned, and cattle shall be furnished by one of the 
— ^VIII. That the particular species of seed, parties, and the ground and labour by the 
such as wheat, barley, &c., be expressed, in other ; which is likewise invalid, for the same 
order that the species in which the hire of reason. In both these cases the produce of 
the labourer is to be paid may be known. the lands (according to the one opinion*), be- 
0/ compacts of cultivation four descriptions longs to him who supplied the seed, upon the 
are valid. — Compacts of cultivation (accord- same principle that it belongs to him in any 
ing to the two disciples) are of four different other cases of compacts of cultivation which 
kinds: — 1. Where the ground and the seed are invalid. But according to the other 
ore supplied by the one, and the cattle and oi)iiiion,t the produce belongs to the pro- 
tho labour by the other and this is lawful, prietor of the land ; and he therefore stands 
for the cattle arc con.siderod us implements (as it were) as merely a borrower of the seed 
of labour, and the ease is tlierefore bimilar of which ho has obtained possession by its 
to that of a man hiring a tailor to sew bis being sown in his ground, 
robe with his (the tailor’s]) own needle. 11. 'The period of their duration mustheknown^ 
Where the ground alone is supplied bj' one and the produce must be participated hetxccen 
of the parties, and the labour, seed, and the parties, in indefinite proportions. — CoM- 
oattle by the other : — and this also is lawful ; rACis of cultivation are not valid unless the 
for in this case tht* labourer lias hired the period of their duration be known ; — nor un- 
ground for a known proportion of its produce; less the produce of the land be indefinitely 
and it is therefore lawful, in the same iitan- participated between the parties (such as in 
ner aa if he had hired or reiiti'd it fur a a third, a fourth, &e.), in order that partner- 
certain number of dirms. 111. AVliere the ship may be established betwixt them. If, 
ground, the set'd, and the cattle, are sup- therefore, it be stipulated that either of them 
plied by the one, and the labour alone by the in particular shall receive a certain number 
other: — and this likewise is hnvtul ; for in of mcasiins of grain from the produce of the 
this case the proprietor of the ground hires a ground, the compact is null, as in this case 
labourer to work with implements belonging partnership is defeated (in other words, is 
to him (the hirer) ; and it is consequently not established), since it is possible that no 
analogous to the case of a man hiring a tailor more may be produced from the ground than 
to sew his robe with his (the hirer's) needle, what is thus stipulated to one of the parties ; 
—or, ^ that of a man hiring a labourer to — and the case is therefore similar to that of 
dig with his (the hirer’s) hoc. IV. Where two men concluding a contract of Mozaribat, 
the ground and cattle are supplied by one of in which it is stipulated that one of them 
the •forties, and the seed and labour by the shall receive a certain number of dirms. 
other. — This is not valid, according to the In the same manner also, compacts of 
Zahir Kawayet : — but it is reported from cultivation are invalid where it is stipulated 
Aboo Yoosaf that this also is valid ; for as, if that he who supplies the seed shall receive 
it were agreed that both the cattle and the an equal quantity of grain from the produce 
seeds should be supplied by the proprietor of of the ground, and that the rest shall be 
the land, it would be valid, it is in the same divided betwixt the parties ; — for, in case the 
manner valid where he supplies the cattle 
only ; being, in fact, the same as w'heije the 

oatue axe lurmBhed by the cultivator.# The The opinion of Haneefa, as befdfe stated, 
whioh the opinion in the Zahir j f The opinion of the two disciples. 
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E i^uoe exo^ the quantity of seed, a stipu- divided equally, and that the straw ^all 
ition of this nature defeats the partnership to him who supplied the seed, it is valii 
with respect to that particular quantity; because this is consistent with the spirit 
or, with respect to the whole, in case the compacts of cultivation, 
produce should not exceed the quantity of But it cannot he stipulated to go to 
the se^. A stipulation of this nature, more other, — If, on the contrary, it be stipula 
over, is similar to where the parties agree, that the straw shall po to him who did 
reg^ding tribute-landj that the rest of the supply the seed, it is invalid, as such a stir 
pr^uce shall be divided after deducting lation defeats tlio partnership in case nothl 
tribute. It is otherwise where two men but straw should be produced. The di 
agree that one tenth of the produce shall go reiieo betwixt these two cases is, that t 
to one of the parties, and that tlie rt'mainder person who did not supply the seed has ; 
shall be divided bctmxt both ; for a stipula- other claim to the straw than what ! 
tion of this nature does not defeat partner- acquires from the stipulation, whereas i 
ship, because the remaining nine-tenths still who supplied the seed has a right to ti 
continue participated betw'een tlic parties ; stnnv in consequence of its being the pr 
whence this is similar to a stipulation, re- duee of his 8ee(i ; and whether tlie straw 1 

garding tithe-lands, that “ after deducting stii)ulated to him or not his right to it hoL 

the tithe, the remainder shall bo divided be- equally good. 

twixt the parties.” Thr produce is participated according 

In the same manner also, a comj>act of agreement ; and if nothing ho produced^ t 
cultivation is invalid if it stipulab* that cutfirator has no claim, Whkn a compa 

whatever is produced on a particular spot of cultivation is valid, the produce of tJ 

(such as on the ])anks of a rivulet), shall ground is th(‘ joint i)roperty of the partie 
belong to one of th(‘ parties, and that the in such ])r()por1ions as tney may have stip 
remainder of the produce of the wdiole ground lated, such as an half, a third, or the like, 
shall bo divided betwixt botli ; for such a If, on tlu* contrary, nothing ho produced, tl 
stipulation defc'ats partnershii), since it is cultivator is not entitled to any thing ; 
possible that mdliing may be produced e\- be has a right only to a share of what mi 
cept upon that i)artieular spot: — and it is in be produced. It is otherwise where tbe co 
like manner invalid where it is stipulated pact of eulli vat ion is invalid ; for in that c 
that the produce of one spot of ground shall an adequate bin; falls duo upon the pers 
go to one of the parties, and the produce of [of one of the parties], not upon the pi 
another spot to the other. diu‘e ; and the person is not absolved by 

In the same manner also, a compact of failure of produce, 
cultivation is invalid where it is stipulated Where the compact proves invalid^ t 
that the one shall get the straw, and the produce goes to him icho furnishes the see 
other the grain; for it is possible that uad the other part g , — Wiikn a compact 
nothing may be produced but straw : and it cultivation proves invalid, the crop belon, 
is equally invalid if it be stipulated that the to him who furnished the seed, it being tJ 
straw shall become their joint property, and produce of his property, llesides, the otl: 
that the grain shall belong to one of them has no right therein except what he aoquir 
only; for here a partnership is not cstab- in virtue of express conditions in the cot 
lished with respect to the gram, wliich is the pact* and where that proves invalid, 
particular object of cultivation. follows of course that the entire crop belon 

If the grain alone he mentioned^ the straw to the person who supplied the seed. 
goes to him who 8up2)lies the seed. — I Fit be Jf he he the cultivator ^ gets wages (not e 
stipulated, in the compact of cultivation, ceeding his right under the compact) .---If t] 
that the grain shall oe divided equally seed be supplied by the proprietor of tj 
betwixt the parties, and no mention be ground, the cultivator is entitled to a su* 
made of the straw, still the compact is valid, able hire for his labour, provided it do n 
because a partnership is stipulated in that exceed what he would have received in co 
thing which is the chief object of cultiva- sequence of the conditions of the conipaol 
tion ; and in this case the straw will belong because, in subscribing to these condition 
to him who supplied the seeds, as of that he consented to relinquish his right to tl 
the straw is the produce. (The Shiekhs of excess. This is the law, as laid down by tl 
Balkh* are of opmion that the straw should two elders. Mohammed maintains that ! 
also be divided eaually betwixt the parties; is entitled to a suitable hire, to whateT 
because such is the usual practice when no amount ; tor as the master ot the land hi 

obtained his services in consequence of 
invalid compact, he is of course liable for tl 
value thereof, service not being of tbe ola 
of similars j-^as has been fully explomed i 
treating of Hire. 

Or, ?/ the proprietor of the ground, t 
adequate rcnt.—\v the seed be supplied 
the cultivator, the proprietor of the grou 
i| to receive a suitable rent for his groun 
whether there be any produce or not, Ti 


mention is made of the straw ; and also 
because as the straw is subordinate to the 
grain, it should, as well as the grain, be held 
in partnership.) 

And it may be stipulated to go to him . — 
If it be stipulated that the grain shall be 


Balkh is a city in Turan. 
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douif« as when the claims of his ore- the gardener die, his heirs may continue to 
ditors obUge him to sell it. In the same work, although the proprietor should not 
manner also, the gardener cannot cease to consent thereto, because it tends to their 
work, and thereoy dissolve the compact mutual benefit. If, on the contrary, the 
u^esB he adduce some plea, such as sick- heirs of the gardener decline working, and 
ness* It is otherwise in compacts of cultiva- rather choose to gather the fruit whilst it is 
tion ; for (as has been already observed) in still green, the proprietor of the orchard has 
those instances the party who supplies the the three things in his option, as mentioned 
se^ is at liberty to dissolve the compact at above. 

any time previous to the sowing. Rule in case of both parties dying. — If 

A compact may he entered into whilst the both the parties die, the heirs of the gardener 
fruit is green; out not after it is ripe. — mav continue to work; for as, if the gardener 
If two men enter into a compact of garden- had lived, and the proprietor of the orchard 
ing, to this efiect, that the one shall deliver had died, he [the gardener] might have con- 
over to the other his date orchard, at a time tinned to work, it follows that his heirs, as 
when the fruit has already appeared, but is being his substitutes, have the same thing in 
still very small, and may, by watering and their option. If, however, they should de- 
proper care, become full and large, it is dine it, the heirs of the proprietor are in that 
valid ;--wherea8, if the fruit were an-ived case at liberty to pursue either of the three 
at perfection, and were incapable of being ways above mentioned, 
further improved by care, it would be in- Rules in case of the compact expiring 
valid. In the same manner also, if two men tvhilst the fruit is yet green. — If the term of 
enter into a' compact of cultivation, by the compact should expire whilst the fruit is 
which it is agreed, that the one shall deliver still green and unripe, the gardener may 
over to the other his crop, being yet green, continue in his employment until it become 
and unfit for reaping, the compact is valid ; ripe ; and in this case he is not liable for any 
whereas if the crop bo fit for reaping it is rent on account of the trees, the letting of 
invalid. The reason of this is, that the trees being unlawful. It is otherwise with 
labourer is entitled to a share of the pro- respect to compacts of cultivation; for if 
duoe on account of his labour; but if the their term expire whilst the crop is yet green, 
compact were to hold good when his labour the cultivator may continue to work until it 
oanhav'e no effect, he would be entitled to be fit for reaping, — but he is liable for the 
a share without labour, and this is not rent of the ground, the letting of ground 
admitted in the law. being lawful. 

If the compact he invalid y the gardener gets If the term of a compact of gardening 
wages, — When compacts of gardening are expire at a time when the fruit is still green, 
invalid, the gardener is entitled to suitable the gardener alone is obliged to perform the 
wageSj as an invalid compact of gardening rest of the work; whereas, on the contrary, 
is equivalent to an invalid contratd of hii’e, if the term of a compact of cultivation expire 
and therefore resembles an invalid compact at a time when the crop is still green, both 
of cidtivation. parties are obliged to work until the crop bo 

The compact is annulled hy the decease of brought to maturity. — The reason of this 
either party. — Rules in case of the proprietor distinction is that, in compacts of cultivation, 
dying. — If, in a compact of gardening, one the cultivator being liable for the rent of the 
of the parties should die, the compact be- ground after the expiration of the term of 
comes null, because it is in reality a contract the compact, it would be unjust that he 
of hire. — If the owner of the orchard die alone should afterwards perform the labour ; 
whilst the fruit is yet green, the gpdener whereas, in cases of compacts of gardening, 
may continue to work as usual until it be the gardener, as not being liable for any rent, 
rip^ notwithstanding the dissent of the heirs, is obliged to perform the work alone, after 
— (This proceeds upon a favourable construe- the expiration of the term, in the same 
tion; for by continuing the compact, the manner as before. 

gardener is prevented from suffering an in- The compact may he dissolved hy any plea 
and none is occasioned to the heirs.) — or Compacts of gardening maybe 

_iutif the geo'dener should rather choose to dissolved by particular pleas, — such as where 
submit to the inj ury, the heirs have in that the gardener is a thief, and there is reason to 
case three things at their option;— in other be apprehensive of his stealing the branches 
wori?, they may either divide the green or leaves of the date trees, or the fruit, before 
fruit, agreeably to the proportion stipulated, it is ripe,— or, where he [the gardener] is 
— or, they may keep the whole of the green disabled from working by sickness, 
fruit, and pay to the gardener the value of A question has arisen whether, if the gar- 
his proportion,— or, lastly, they may take dener be desirous of relinquishing his work, 
care of the fruit until it be ripe, and expend it is lawful for him so to do?— concerning 
such sums as may be necessary for that pur- which two opinions are recorded, one, that 
pose, and afterwards recover a proportionable it is lawful ; and another, that it is not so. 
part of the expense from the share of the —This apparent difference may, however, be 
gardener for the gardener is not at liberty recpnciled, by supposing that th« former 
to occasion an injury to the heirs. * opinion alludes to cases wherein it is stipu- 
Rule in case of the gardener dying.— I f that the gardener shall work with his 
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awn hands* which condition he is, by reason 
of sickness, nnable to fulfil. 

A leaae of open land, for planting, in co»- 
sideration of apart of the produce, is invalid. 
— Ip a man deliver to another a piece of open 
ground, for a certain number of years, that 
he may plant trees thereon, and stipulate 
that the trees and the ground shall be in 
partnerehip between them, each holding a 
naif, — it is invalid, for two reasons ; First, 
because they have stipulated a partnership 
in the ground, being a thing which already 
exists without the previous aid of the gar- 
dener's labour ; and, Secondly, because such 
a compact is liable to the same objection as 
Kafeez Tehan ; for in this instance the master 
of the orchard in eftect hires the gardener, 
and settles, as his wages, a part of the thing 
produced by his kbour, namely, one half of 
the trees.~In this case, therefore, the whole 
of the fruit and trees go to the master of the 
ground ; and the gardener is entitled to the 
price of his trees, and also to an adequate 
consideration as the hire of his labour ; for 
ns it is impossible to restore to liim the trees, 
because of their adhesion to the ground, Ik* 
necessarily gets their value, and also an 
adequate hire ; — nor is his hire included in 
what he receives for the trees; that is to 
say, they arc both due, distinctly ; the use of 
labour being in this ease of itself capable of 
estimation. 


BOOK XLIL 

OF ZABBAH, OR THE SLAYING OF ANIMALS 
FOR FOOD.* 

All animals killed for food, except fish 
and locusts^ must he slain hj Zaohah . — 
All animals, the flesh of which is eatable, 
except fish and locusts, arc unlawful, unless 
they be slain by Zabbah but when slain 
4>y Zabbah they are lawful, as by means of 
Zabbah the unclean blood is separated from 
the clean flesh, — whence it is that all animals 
not eatable (such as rats, dogs, or cats), are 
rendered clean f by Zabbah, excepting only 
hogs and men. 

Zabbah is of two kinds, by choice, and (f 
necessity —Z a'BB AH is of two kinds;—!. 
Ikhtiaree, or of choice (that is, voluntary, 
or at pleasure), which is effected by cutting 
the throat above the breast ; -and II. Izti- 


* The Arabic lexicographers define Zabbah 
to signify, in its liter^ sense, the act of cut- 
ting the throat ; in the language of the LAW 
it denotes the act of slaying an animal agree- 
ably to the prescribed forms, without which 
it is not considered as eatable. 

+ Thaf is to say, their flesh may be use^in 
medical compositions ; but still it cannot be 
eaten as ordinary food. 


raree, or of neoessitw (that is, at random, 
from necessity), which may be effected by a 
wound on any part of the animal's body.— 
The latter kind, however, is merely a sub- 
stitute for the former, and accordingly is not 
of any account unless the former be imprac- 
ticable, as the former is more effectual in 
extracting the blood: but the latter suffices 
where the other is impracticable; as man- 
kind are required to act only according to 
their ability. 

It must he performed by a Mussulman, or 
a Kitabec, — It is one of the laws of Zabbah 
that the person who performs it be either a 
Mussulman or a Kitabee. — The Zabbah of a 
Mussulman is therefore lawful; and so also 
the Zabbah of a Kitabee, although he should 
not bo a subject of a Mussulman state, — pro- 
vided, however, that it be done in the name 
of God, for in the Koran we find these 
words, “the victuals of Kitadees are 

LAWFUL TO YOU.” 

Provided he be a person acquainted with 
the fotin of invocation, whether man or 
woman, infant or idiot. — The Zabbah is 
lawful provided the slayer be acquainted 
with the form of the Tasmeca, or invocation 
in the name of God, the nature of Zabbah, 
and the mt'thod of cutting the veins of the 
animal ; and it signifies not whether the 
person be a man or a woman, an infant or 
an idiot, a circumcised person or an unoir- 
cumcised. 

It cannotbe 2)e7f armed by a An 

animal slain bv a Magian is unlawful ; be- 
cause the prophet has said, “Ye may deal 
Avith them as well as with Kitabees ; but ye 
must not marry their Avomen, nor eat of 
animals slain by them and also, because 
a Magian is a polytheist, and does not ac- 
knowledge the unity of God. 

An apostate. — The Zabbah performed by 
an apostate is unlawful ; because he is not 
)eri«itted to continue in the faith to which 
le has turned, but must rather suffer death. 
— It is otherwise with respect to a Kitabee ; 
for if he change his religion, he is permitted 
(according to our doctors) to continue in that 
Avhich ho has adopted ; and the law will still 
consider him, with respect to Zabbah, in the 
same light as the people of that faith which 
he has embraced. 

Or an idolater. — The Zabbah of an idola- 
ter is unlawful ; because he does not believe 
in the prophets. 

Game slam in any place by a Mohrim is 
unlawful, or slain by any other person in 
holy ground . — Any species of game slaiQ by 
a Monrim* is unlawful, although it be not 
slain within the holy territory :t— and in the 


♦ The appellation given to a pilmm dur- 
ing his residence at Mecca. — It is also applied 
to any person who, having resolved to under- 
take a pilgrimage, lays himself under parti- 
cular restrictions. 

Arab. Arzalharam: the territory in the 
neighoouj-liood of Mecca, where no animal 
•of the game species is ever put to death. 
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same maimer, any ^ame slain in the holy 
territory is nnlawful, although the slayer 
be not a Mohrim. It is otherwise where 
a Mohrim, or any other person, slays an 
animal that is not game either in the holy 
territory or in any other place ; for this is 
sanctioned by the law, because the holy 
territory affords no protection to goats, ana 
the slaying of goats by a Mohrim is not 
prohibited. 

Mules with respect to the Tasmeea^ or m- 
vocation.— I f the slayer wilfully omit the 
Tasmeea, or invocation “in the name of 
God/’ the animal* is carrion, and must not 
be eaten. If, however, he omit the invo- 
cation through forgetfulness, it is lawful. 
Shafei is of opinion that the animal is lawful 
in either case. — Malik, on the contrary, 
maintains that it is unlawful in both ; ana 
that Mussulmans and Kitabees are considered 
as the same, with respect to the omission of 
the invocation. The same difference is to be 
found in the opinions of our doctors concern- 
ing a man omitting the invocation on letting 
loose a hound or flying a hawk at game, or 
when he shoots his arrow. The opinion of 
IShafei, in this particular, is opposite to that 
of all our sages ; for, previous to his time, it 
was the universally allowed opinion, that an 
animal slain under a wilful omission of the 
invocation was unlawful ; the only point on 
which they differed being respecting the 
omission of it from forgettulness. Tlio sect 
of Abdoola Ibn Omar were of opinion that an 
animal slain under an omission of the invo- 
cation from forgetfulness is also unlawful ; 
whilst, on the contrary, the sects of Alee and 
Ibn Abbas deemed it lawful, but not under 
an omission made wilfully. — Hence Aboo 
Yoolaf and the other Haneefite doctors have 
declared an animal slain under a wilful omis- 
sion of the invocation to be utterlj' unlawful ; 
and that the Kazee cannot authorize the sale 
of meat so killed, it being contrary to the cur- 
rent opinions of all our doctors. The argu- 
ments of Shafei on this point are twofold. 
Fikst, the prophet has said, “ Let Mussul- 
mans slay in the name of God, whether they 
mention it with their tongues or not.” — 
Secondly, If the invocation wi re essential 
to the legality of the animal, it could never 
be remitted on a plea of forgetfulness, any 
more than the purilication essential to prayer. 
— Besides, admitting the invocation to be 
essential, still the Mussulman faith is a sub- 
stitute for it, in the same manner as in a 
case of omission through forgetfulness. The 
arguments of our doctors, on the other hand, 
are 'threefold. First, God has said, in the 
Koran, “Eat not any thing over which 

THE NAME OP GOD HAS NOT BEEN MENTION- 
ED.'’ — Secondly, it is the universal opinion, 
as has been already remarked. — Thirdly, 
the prophet has said, regarding Addee the 
son of Hatim, “ AYhen thou hast let loose 


t Arab. Zaheeha, meaning (literallt) the 
creature slain. 


thy hound after game, and repeated the name 
of God, thou mayest eat of that game ; but if 
another dog assist thine in killing tJie game, 
thou shalt not eat of it, because thourepeat- 
edst the name of God over thine own dog 
and not over the other it is therefore evi- 
dent that the omission of the name of God 
renders the game unlawful. The argument 
of Malik is founded upon a literal con- 
struction of the passage of the Koran, wliich 
we have quoted above, it not being particu- 
larly expressed therein that the wilful onus- 
si on is unlawful, and the omission from for- 
getfulness lawful. But the answer which 
we give to this argument is that the passage 
plainly alludes to an animal with respect to 
which the invocation has been wilfully 
omitted, the letter being here different from 
the spirit of the text, for if the spirit were 
according to the letter, the companions of the 
prophet (who hold the first rank in point of 
authority) would doubtless have drawn argu- 
ments .from it, and the difference of opinion 
that is to be found amongst them would not 
have existed. The answer to Shafei is, that 
the analogy which he establishes betwixt 
wilful omission and omission from forgetful- 
ness, is not just ; because he that forgets 
acts under necessity, and the Mussulman 
faith is admitted as a substitute in his behalf ; 
whereas he who wilfully omits acts under no 
necessity. — With resi)ect, moreover, to the 
saying of the prophet quoted by Shafei, it 
evidently alludes to a case of omission 
through forgetfulness. 

Ju the first species of Zahbah, it must he 
pronounced u'hiist the animar s throat is cut- 
tin(/; — and in the second species, upon shoot- 
ing the arrow, or letting hose the dog or hawk 
at the game.~\T is a condition of Ikhtiaree 
Zabbali, that the invocation be pronounced 
o\er tile animal at the time of slaving it, — 
whereas, in the case of Zabbah Iztiraree (or 
of a nian slaying an animal in hunting), the 
condition is that the invocation be pro- 
nounced at the time of letting loose the hound 
or hawk, or shooting the arrow, which is 
termed an invocation over the instrument,^ 
The reason of this distinction is, that in the 
first case the power of the man extends to the 
slaying ; whereas in the second it is confined 
to tile act of letting loose the hound or hawk, 
or of shooting the arrow, and does not ex- 
tend to their reaching the animal ; where- 
fore the invocation must be pronounced at 
the instant of such act, which is in the power 
of the man.— Hence if a man throw a goat 
on its side, with an intention of slaying it, 
and then pronounce the invocation, and 
afterwards let that goat loose, and then, 
without repeating the invocation, slay ano- 
ther, this is not admissible, and the meat is 
unlawful ; whereas if a man shoot an arrow 
at an animal, and pronounce the invocation, 
and the arrow, instead of the one which he 
aimed at, hit another animal, it is lawful ; — 
and the same law holds in the case^of letting 
loose a hound or hawk. — If the man, having 
thrown the animal on its side and pronouncea 
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the invocation, flhouldcastaway theknife from 
his hand and take up another, and with it 
slay the animal, it is lawful ;“-wherea8 if he 
pronounce the invocation over one arrow, 
and then t^e another and shoot the game 
with it, it is unlawful, the instrument over 
which the invocation was pronounced having 
been changed. 

It is abominable to add any other thin^ to 
the name of God at the time of performing 
the Zabbah, such as if a man were to say 
“0 God, accept this from me ’.’’—This may 
occur in three difierent shapes ; as, first, 
where he says anything besides the name of 
God, without pausing between them, or 
making use of the conjunction “ and,” as in 
the example cited above,— or, where he 
says, Bism Illah, Mohammed Kassool lllah, 
“in the name of God, Mohammed is his 
prophet,” which would be abominable, but 
the meat would not be unlawful ; — secondly, 
where he says anything besides the name of 
God, without makiug a pause, but using the 
conjunction; as if lie were to say, “Jlism 
Illah wa Ism Falan,” “in the name of God 
and the name of another;” or “Bism Illah 
wa Falan,” “in the name of God and 
another;” — in either of which cases the 
animal slain is unlawful: and, thirdly, 
where he says anything besides the name of 
God, separately, and by itself, either before 
or after the invocation, and the throwing 
down of the animal, which is of no con- 
seouence, and docs not render the meat 
unlawful, for it is related of the prophet, 
that he said prayers immediately after per- 
forming Zabbah. 

Nothing must he said except the invocation, 
— It is a condition of Zabbah that nothing 
but the invocation be said; that is, that no 
prayer or other matter be mentioned. If, 
therefore, a man, during the Zabbah, instead 
of “Bism Illah” (“in the name of God”), 
were to say, “lllahoom agfar lee,” (“0 
God, forgive me !”) the animal slain is not 
lawful, as this is a prayer or entreaty. If, 
however, instead of “ J3ism Illah,” he say 
“ Alhuradolillah” (“praise be to God”), or 
“ Subhanillah” (“ God is purest”), and 
mean this as an invocation, it is sufficient. 
But if he sneeze during the Zabbali, and 
exclaims “ Alhumdolillah !” (“praise be to 
God !”) it is not sufficient (according to the 
Rawayet-Saheeh), because the exclamation 
will then be considered as thanks, and not 
as the invocation. The method which has 
frequently prevailed, of saying “ Bism Illah 
00 Illah Akbaro” (“in the name of God, 
and God is the highest”), during the Zabbah, 
is copied from Ibn Abbas. 

Proper method of slaying animals. — The 
place for slaying is betwixt the throat and 
the libba [the head of the breast-bone], 
because the blood freely issues from a wound 
given in that place : the Zabbah, therefore, 
when performed anywhere within that space, 
is lawful. 

The vessSis which it is req^uisite to cut iif 
Zabbah are four ; namely, the Halkoom, or 


windpipe ; the Mirrep, or gullet ; and the 
Wadyan, or two jugular veins.— This is 
founded on a saying of the propliet. Ac- 
cording to Shafei it is sufficient if two of 
these vessels (namely, the windpipe and 
gullet) be cut. According to Malik, on the 
contrary, three of the tour do not suffice, 
but it is requisite that they be all out. 
According to Haneefa the animal is lawful 
where three of the four vessels are cut, 
whichever they may be. Aboo Yoosaf was 
also at first of this opinion ; but he after- 
w'urds declared it indispensably requisite 
that the windpipe and gullet should be cut, 
and one of the two blood-vessels; because 
as the efl:'usion of the blood is the design of 
cutting the blood-vessfds, one of them may 
serve as a substitute for the other ;— but*as 
the gullet and windpipe, on the contrary, 
answer two different puri)ose8 (the one 
being the eliannel of food, and the other the 
channel of respiration), it is requisite there- 
fore tluit tliey be both cut, the one being 
unfit to stand in the place of the other. 
The argument of Haneefa is that the 
majority represents the whole in many rules 
of the LAW ; ai»d when three of the four 
vessels are cut, the majority is cut, and the 
object (which is the speedy efl:usion of the 
bluod and deprivation of life) is effected, 
since upon three of the above-mentioned 
vessels being cut, the animal cannot remain 
alive. If, therefore, to avoid giving addi- 
tional pain, only three vessels be cut, it is 
sufficient. — If is otherwise where only two 
are cut; for as, in that case, a cutting of 
the majority, representing a cutting of the 
whole, does not exist, it follows that the 
animal so slain is not lawful.— Mohammed 
is of o])inion that the p’eater part of each of 
the four vessels should bo cut, because every 
one of them may be considered as a prin- 
cipal of itself, being separated from the 
rest. In the Jama Sagheer, also, he alleges 
that If one lialf of the windpipe, and one 
half of each of the blood-vessels, be cut, the 
animal is not lawful ; but that if the greater 
part of the windpipe, and the greater part of 
each of the blood-vessels be cut, previous (o 
the death of the animal, it is lawful and 
he has not made mention of any difierenco 
of opinion. 

It may he performed with nails ^ horns y or 
teeth {detached fr 07)1 their natwe place). — If 
a man slay an animal with nails, horns, or 
teeth, it may be eaten without apprehension, 
provided the nails, horns, or teeth, be de- 
tached from tho place in which they gr^v. 
The act, however, is abominable,* because it 
introduces the use of human members, and 
further, because it is prod active of too much 
pain to tho animal, and we are directed to 
perform the Zabbah in such a manner as 
may be most easy to it. Bhafei is of opinion 
that an animal slain in the above maimer is 


• Tlie> force of this term is explained in a 
' a little farther on. 
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tmlAwftii* and oorrion ; because the prophet 
\m said, “ the Zabbah is lawful when per- 
formed with any thing that can draw blood, 
or out the vessels, excepting the teeth and 
the nails, which are the instruments of the 
AbTSSIKIANS * and also, because it is a 
thing not allowed bv the law anv more than 
if the teeth or nails had been fixed in the 
place in which they grew. Our arguments, 
on the contrary, are that the prophet has 
said Spill the blood with whatever thing it 
may please thee;’^ and it is likewise related 
that ho said, “Cut the vessels with what 
thing soever thou pleasest.” With respect 
to the saying quoted by Shafei, it alludes to 
nails ana teeth fixed in their native place; 
I'or it was a frequent custom amongst the 
Abyssinians to slay cattle in that manner. 
— li’ails, moreover, when removed from their 
place, are instruments for cutting ; and the 
object of Zabbah, namely, tho effusion of 
the blood, may be accomplished with them, 
whence they are the same as a sharp iron or 
stone. But when they arc in their place 
they slay by means of the force or weight 
applied to them, and the animal so slain is, 
in effect, strangled. 

Or with any sharp instrument. — lx is 
lawful to slay with the rind of a reed, with 
a sharp stone, and with every thing that is 
sharp and capable of cutting the vessels and 
draw’ng the blood, excepting teeth and nails 
fixed in their native place. 

Precautions to he observed hy the slayer . — 
It is laudable in the slaycx to sliarpen his 
knife; for tho prophet has said, “(xod has 
enjoined us to be merciful to all : whi-refore, 
^vnen ye slay, let it be done in the most 
merciful manner ; and wlu n ye perform tlie 
Zaubaii, let one of ye sharpen your knile 
and do it in the easiest inuimer for the 
animal. 

It. is abominable first to tlirow tlie animal 
down on its side, and then to sliarpen the 
knife ; for it is related that tlie jirophet oni'c 
observing a man who had dom' so, said to 
him, “ How many deaths do j^oii intend that 
this animal should die ?— ^^dly did you 
not sharpen your knife before you threw 
it down 

It is abominable to let tlie knife reach tlie 
spinal marrow, or to cut off the head of the 
animal. The meat, however, in either of 
these cases is lawful. The reasons of the 
abomination in cutting into the spinal 
marrow are, First, because the prophet has 
forbid this; and, Secondly, because it un- 
necessarily augments the pain of the animal, 
which is prohibited in our law. —I n short, 
everything which unnecessarily augments 
the pain of the animal in Zabbah is abomin- 
able. 

It is abominable to seize an animal des- 
tined for slaughter by the feet, and drag it 
to the place appointed for slaying it. 

* The Abyssinians are held great 
contempt by the Mussulmans. 


It is abominable to break the neck of the 
animal whilst it is in the struggleis of dea^ ; 
but when the struggles are over, it is not 
abominable to bre^ the neck and strip off 
the skin, for then it is insensible to pain. 

The animal is lawful although it he 
wounded previous to cutting its throat,-^ 
If a man slay an animal by first cutting it 
in the back of the neck, doing it, however, 
in such a manner as to out the vessels whilst 
the animal is still alive, the meat is lawful, 
because the animal dies by Zabbah : but the 
act itself is abominable, as it unnecessarily 
augments the pain of the animal, being in 
effect the same as if he had first wounded 
the animal, and afterwards cut its vessels. 
If, on the contrary, the animal die previous 
to the cutting of the vessels, the meat is not 
lawful, because in this case the animal dies 
before the Zabbah has taken place. 

All tame animals must he slain hy cutting 
the throat ; and wild animals hy chasing or 
shooting them.—\'S the case of all animals 
attached to man, and which do not fly from 
him, the Zabbah is performed by cutting the 
vessels : — but in tho case of those which 
have become wild, and fly from him, the 
Zabbah is performed by chasing and wound- 
ing them ; because where the Zabbah Ikh- 
tiaree, or Zabbah of choice, is impracticable, 
there is occasion for the Zabbah Iztiraree, 
or Zabbah of necessity; and there is such 
an impracticability regarding the latter class 
of animals, hut not regarding the former. 
The Zabbah Iztiraree is also lawful regard- 
ing an animal whieli has fallen into a well, 
provided the other sort of Zabbah be im- 
practicable. — Malik maintains that the meat 
IS unlawful in both the foregoing cases, — 
that is, in tlu^ case of a wild animal, and of 
one which falls into a ■well, — because such 
instances arc rare. We, again, say that as 
the impracticabilit y of the Zabbah Ikhtiaree 
(which is allowed to bo a valid argument), 
exists in both those cases, it follows that the 
substitute, namely, Zabbah Iztiraree, may 
be adopted : nor is what he observes (that 
“ such iustanc('s are rare admitted ; on 
the contrary, they very frequently happen. 
In Kadooroe, moreover it is expressly said 
that it is lawful to use the Iztiraree Zabbah 
towards all animals that fly from man; — 
and it is reported, from Mohammed, that if 
a goat become wild in the plains, the Izti- 
raree Zabbah is lawful witli respect to it ; 
but if it hecorne wild in the city, the Izti- 
raree Zabbah is not lawful, because in the 
city it may bo caught, and consequently the 
Ikhtiaree Zabbah is not impracticable. With 
respect to cows and camels, however, the 
city and the plains are alike ; because these 
animals attack, with their horns or their teeth, 
any person that attempts to catch them ; 
whence il is impossible to catch them, even 
though it be in the midst of the city that 
they have become wild ; and the Ikhtiaree 
Zabbah is therefore impracticable. When, 
also, these animals attack a mom, they are 
considered as wild, provided it be not in his 
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power to catch them ; wherefore if one of 
them should attack a man, and he with an 
intention of Zabbah kill it, the flesh of it 
may be eaten lawfully. 

Camels must he slain by Kahr, rather than 
hv Zahhah , — The most eligible method of 
slaying a camel is by Nahr, that is, spearing 
it m the hollow of the throat, near the 
breast-bone, because this is agreeable to the 
Sonna, and also because in that part of the 
throat the vessels of a camel are combined. 
It is also lawful to slay it by Zabbah, 
although this be considered as abominable, 
since it differs from the Sonna. In regard 
to goats and oxen, it is most eligible to slay 
them by Zabbah, as being agreeable to the 
Sonna, and also because the vessels of a 
goat are assembled together in the upper 
part of the throat : — but they may also be 
speared like a camel, although this method 
be not approved, as being contrary to the 
Sonna. 

The foetus of a slain animal is not lauful. 
— If a person, having slain a camel or cow, 
should find a dead foetus in the womb, such 
foetus is unlawful, whether it be covered 
with hair or not. This is the opinion of 
Haneefa ; and it has been adopted by Ziffer 
and Hasan bin Zeeyad. The two disciples 
maintain that if the fmtus be complete in its 
form, it is lawful (and Shafei concurs with 
them in this opinion) ; because the prophet 
has ordained the Zabbah of a foetus to be 
the Zabbah of the mother ; that is to say, 
the Zabbah of the mother answers for that 
of the fcctus likewise. Besides, the fa*tus is, 
in reality, a constituent part of the mother, 
as it is joined to her until separated by a 
pair of scissors or knife, subsists on the 
same food, and lives by the same breath ; — 
and it is likewise considered as such in law, 
insomuch that it is included in the sale of 
the mother, and is rendered free by the 
emancipation of the mother. The iVrtus, 
therefore, being a constituent part of the 
mother, it follows that the Zabbah of the 
mother serves also for it, when a separate 
Zabbah is impracticable, in the same manner 
as a ■wound in the case of game serves as a 
substitute for Zabbah. Haneefa, on the 
other hand, argues that a foetus is complete 
•with respect to life ; that is to say, that it 
has a separate existence, inasniucli as it may 
survive after the death ot the mother, 
whence it is that a separate Zabbah is ne- 
cessary, in case of its being alive. More- 
over, if a person destroy a t‘<ctus he is 
subject to a pecuniary penalty ; and the 
owner of it may emancipate it alone, with- 
out including the mother. It is also lawful 
to bequeath it in legacy, or to leave a legacy 
to it. Besides, the object of Zabbah is to 
separate the blood from the flesh ; an object 
wnich cannot be accomplished, in the case of 
a foetus, by the Zabbah of the mother alone. 
It is otherwise with respect to wounding 
game, as in tW case the blood is separated 
from the 4esh, and though it be in an im- 
perfect manner, yet as any other mode is 


impraotioable« it is therefore considered as 
Zabbali. A foetus, moreover, is included in 
the sale of the mother, because the sale 
would otherwise be invalid, and from this 
necessity it is included. And it is likewise 
rendered free by the manumission of the 
mother, in order that a bond-infant may 
not be born from a freed-woman. 

Section. 

Of the Things tchich may lawfully he eaten^ 
and of those which may not. 

AH beasts and birds of ^rey are unlawful. 
— All quadrupeds that seize their prey with 
their teeth, and all birds which seize it with 
their talons, are unlawful, the prophet hav- 
ing prohibited mankind from eating them. — 
The reason of this prohibition is because 
MAN is held particularly dear, and it is to 
guard him, lest by eating of these animtds 
their bad qualities might be communicated 
to him, and aftect his disposition. 

Hyenas and foxes, being both included 
under the class of animals of prey, are both 
unlawful.— (8hafci maintains that they are 
both lawful.)— Elephants and weasels are 
also accounted animals of prey and peli- 
cans and kites arc abominable, because they 
devour dead bodies. 

Books are neuter : but carrion crows and 
ravens are unlauful. — Magpies^ the croco- 
dilcy offer, all inserts, and the ass and mule 
are unlauful. — Horses. — Crows which feed 
on grain [rooks] arc neuter :t but the crow 
of the wilderness [tbc carrion crow] and the 
raven, are not lawful.— ^According to Haneefa 
the magpie is neuter, like poultry ; although 
it be said (upon the authority of Aboo 
Yoosaf) that it is abominated, because it 
frequently cats dead bodies.— The crocodile 
and the otter, -wasps, and in general all in- 
sects, are abominated. The ass and the mule 
are unlawful, because they are prohibited 
by the pro])het. — The flesh of horses is held 
in rfmmination by Haneefa and Malik. ^ Ac- 
cording to the two disciples and 8hafei it is 
neuter ; for it is mentioned in the Hadees 
Joabir that the proi)hct permitted it ; and 
some are of opinion that the milk of mares 
is also neuter. 

Hares are neuter — According to Haneefa, 
the flesh of hares is neuter, because the pro- 
phet eat it, and commanded his companions 
to eat of it. 

• Arab. Zoo-Nab ; meaning, literallv, 
creatures which have canine teeth. The 
elephant (although certainly not a beast of 
prey) is perhaps classed with those, because 
of his tusks. 

f it is here proper to remark that, in the 
Mussulman law, there are four gradations 
from legality to illegality. I. Hilal, or posi- 
tively lawful. 11. Mobah, or neuter (that 
is, indifferent, and which may either be pur- 
sued or avoided). III. Makrooh, or abo- 
minable (that is, reprobated, but which is 
never|heles8 lawful). IV. Hiram, or posi- 
tively unlawful (that is, prohibited). 
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7hic flesh and skin of all unlawful animals 
become pure after they have been killed 
according to the laws of Zabbah, excepting 
only men and hogs.—Aocording to Shafei 
thw do not become pure. 

Jvb aquatic animal is lawful except fish. 
— ^No animal that lives in water is lawful 
except fish. Malik and a number of other 
learned men are of opinion that all water 
animals are lawful. Others again say that 
sea-dogs, sea-hogs, and mair-men, are un- 
lawful. 

Fish which perish of themselves are not 
lawful. — Fishes which, dying of themselves, 
float upon the surface of the water, are 
abominated. According to Shafei and Malik 
they are neuter. The rule observed amongst 
our sect is this. — Fishes which are killed by 
any accident are lawful, like those which 
are caught ; whilst, on the contrary, such as 
die of themselves without any accident are 
unlawful, like those which are found floating 
on the surface of the water. There are, 
however, diflferent opinions regarding such 
as die of extreme heat or cold. Fishes and 
locusts are lawful without being killed by 
Zabbah. 


BOOK XLIII. 

OF UZHEEA, OR SACRIFJCE. 

Sacrifice must he performed at the Yd 
Kirhan. — It is the duty of every free 
Mussulman, arrived at the ago of maturity, 
to offer a sacrifice on the Vd Kirhan, or 
festival of the sacrifice,* provided he be then 
possessed of a Nisab,t and ho not a traveller. 
This is the opinion of Haneefa, Mohammed, 
Ziffer, and Hasan ; and likewise that of 
Aboo Yoosaf, according to one Iraditipn, and 
also in the opinion of Sluifin, sacritice is not 
an indispensable duty, but only laudaole. 
Tnhavee reports that in tlic opinion of 
Haneefa it is indispensable ; whilst the two 
disciples hold it to be in a strong degree 
laudable. 

It is incumbent on a ma)i,for himself and 
for his infant children. — The cficTing of a 
sacrifice is incumbent on a man on account 
of himself, and on account of his infant 
child, ''piis is the opinion of Haneefa in 
one tradition. In another (wliich is recorded 
in the Zahir Rawayet) he has said that it is 
not incurnbent on a man to offer a sacrifice 
for {jis child.— In fact, according to Haneefa 
and Aboo Yoosaf, a father or guardian are 


* This festival happens on the tenth of 
Zee-hidja, and was instituted in commemo- 
ration of Abraham having offered up his 
son Ishmael as a sacrifice to God, in consc- 
ience of a vision he had.— (See Sales’s 
Koran, Yol. II. p. 312.1 
t For the amount of Nisab, see Yoi. I. p. 
1 to 6. 


to offer a sacrifice at the expense of the 
child, where he is possessed of property), 
eating what parts of it are eatable, 
8elling4he remaining parts that are vduahle 
in their substance) such as the skin, &c. 
Mohammed, Ziffer, and Shafei, have said 
that a father is to sacrifice on account of his 
child at his own expense, and not at that of 
the child. 

'The victim for one person is a goat ; and 
for any number from one to seven., a cow or 
camel.— H yly. sacrifice established for one 
person is a goat ; and that for seven, a cow 
or a camel. — If a cow be sacrificed for any 
number of people fewer than seven, it is 
lawful; but it is otherwise if sacrificed on 
account of eight. If, also, in an association 
of seven people, the contribution of any one 
of them smould be less than a seventh share, 
the sacrifice is not valid on the part of any. 

Ayi animal held in joint property may he ' 
jointly offered in sacrifice. — If a camel that 
is jointly and in an equal degree the property 
of two men, should bo sacrificed by them on 
their own account, it is lawful, according to 
the most authentic traditions : — and in this 
case they must divide the flesh by weight, 
as flesh is an article of weight. If, on the 
contrary, they distribute it jrom conjectural 
estimation, it is not lawful ; unless they add 
to each share of the flesh part of the head, 
neck, and joints. 

Others may he admitted to a share in an 
animal purchased for sacrifice. — If a person 
purchase a cow, with an intent to sacrifice 
it on his own account, and he afterwards 
admit six others to an association with him 
in the saerilice, it is lawful.— It is, however, 
most adviseablo that he associate with the 
others at the time of purchase, in order that 
the sacritice may be valid in the opinion of 
all our doctors ; as otherwise there is a 
difference of oj)iiiion. — It is related, from 
Haneefa, that it is abominable to admit 
others to share in a sacrifice after purchasing 
the animal ; for, as the purchase was made 
with a view to devotion, the sale of it is 
tluTefore an abomination. 

It is not incumhent on the poor or travellers. 
— Sacrifice is not incumbent on either a 
poor man or a traveller ; for AhooBickir and 
Omar Farook did not ofler the sacrifice of the 
Yd during their travels ; and it is, more- 
over, related that Alee said, “ neither the 
prayers of Friday, nor the sacrifice of the 
Yd are incumbent on travellers.” 

The time of performing ^Y.— The time of 
the offering is on the morning of the day of 
the festival ; hut it is not lawful for the 
inhabitants of a city to begin the sacrifice 
until their priest sliall have finished the 
occasional prayers. Villagers, however, may 
begin after break of day. The place, in 
fact, must regulate the time. Thus, where 
the place of celebration is in the country, 
and the performers of it reside in the city, 
it,is lawful to begin in the momiijg : but if 
otherwise, it must be deferred until the 
prayers be ended. 
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If iJie violdm be slain after the prayers o 
the mosque, prior to those offered at tht 
place of sacrifice, it is lawful ; as is likewise 
the reverse of this. 

Sacutfice is lawful during three days, — 
that is, on the day of the festival, and on th< 
^0 ensuing days. Shafei is of opinion, tha 
it is lawful on the three ensuing days. Tin 
sacrifice of the day of the festival .is, how- 
ever, far superior to ^y of the others, li 
is also lawful to sacrifice on the nights ol 
those days, although it be considered as 
abominable. — Moreover, the ofi'ering of 
sacrifices on these days is more laudable 
than the custom of omitting them, and after- 
wards bestowing an adequate sum upon the 
poor. 

Jf the sacrifice be delayed beyond the 
prosper timCy the rictini must be besfou'ed In 
charity . — If a person neglect the perfor- 
mance of the sacrifice during the stated days, 
and have previously determined upon the 
offering of any particular goal, for instance ; 

' or, being poor, have purchased a goat for 
that purpose ; — in either of these cases it 
is incumbent on him to bestow it alive in 
charity. But, if ho be rich, it is in that 
case incumbent on him to bestow, in charity, 
a sum adequate to the price, whether he have 
purchased a goat with an intent to sacrifice 
it, or not. 

2'he sacrifice of a blemished anhnal Is 7iot 
admitted. — It is not lawful to sacrifice ani- 
mals that are blemished,— such as those that 
are blind^ or lame, or so loan as to have no 
marrow in their bones, or having a great 
part of their ears or tail cut off. Such, liow- 
ever, as have a great part of their^ ears or 
tail remaining may lawfully be sacrificed. — 
Concerning the determination of a great part 
of any member, there are indeed various 
opinions reported from Ilaneefa. — In bomc 
animals he has determined it to be the third ; 
in others more than the third ; and in others, 
again, only the fourth. — In the opinion of 
the two disciples, if more than tlie half 
should remain, the sacrifice is valid; and 
this opinion has been adopted by the learned 
AhooLays. 

But a trlfilng blemish does not render It 
exceptionable. — If an animal have lost the 
third of its tail, or the third of its ear, or 
eyesight, it may be lawfully sacrificed:— 
hut if, in either of these cases, it .should 
have lost more than a third, the ofi’ering of 
it is not lawful. The rule which our doc- 
tors have laid down to discover in what de- 
gree the eyesight is impaired, is as follows. 
The animal must first be deprived of its 
food for a day or two, that it may be ren- 
dered hungry ; and having then covered the 
eye that is impaired, food must bo gradually 
brought towards it, from a distance, until it 
indicate, by some emotion, that it has dis- 
covered it. — Having marked the particular 
spot at which it observed the food, and un- 
covered the weak eye, the perfect eye must 
then be boifnd, and the same process carriea 
on, until it indicate that it has observed it 


with the defective ^e. If then the parti* 
oular distance from those parts to where 
animal stood be measured, it may be known* 
from the proportion they bear to each o^er, 
in what degree the sight is impaired. 

Ai% animal wanting a horn^ or mady or 
castratedy may bo sacrijiced.'^lY a person 
sacrifice an animal without a horn, it is law- 
ful ; — and so likewise where the horn is 
broken, or where the animal is mad or cas- 
trated.— Many, however, have said, that it 
is not lawful to sacrifice a mad animal, un- 
less it cat food, in the same manner as it is 
not lawful to sacrifice a Gurgeen [the off- 
spring of a wolf and goat] unless -it be fat. 
uTth regard to animals that want teeth, it 
is reported from A boo Yoosaf that they may 
be lawfully sacrificed, ])rovidod they be able 
lo chew, — or (according to another report) 
provided the greatest of their teetli bo re- 
maining. Animals, however, that are bom 
without an ear cannot lawfully bo sacrificed. 
What is licre said respects such blemishes 
as may have existed in the animal previous 
to tlio purchase of it : for if it be perfect at 
ho time of purchase, and afterwards oon- 
ract such a hlemibh as to render the sacri- 
ice of it unlawful, and the proprietor ho 
ficli, it is in that case incumbent on him to 
sacrifice another ; whereas, if ho bo poor, he 
may lawfully sacrifice the saiuc.^ The reason 
tf this is, that as an ollering is incumbent 
m a rich man originally, and not on account 
>f his purchase, the animal, therefore, which 
le buys is not particularly set aside for the 
>fl'cring ; wlicrcas, on tho contrary, an offer- 
iig not being incumbent on a poor man, 
ixcopt when ho purchases an animal with 
Jiat intent, the animal so purchased is there- 
'oro particularly destined for the purpose : 
-and accoidingly, our doctors hola that if 
ai animal, purchased with a view to be 
fibred, should die, it is incumbent on the 
►roprictor, if he bo rich, to substitute an- 
•ther,* but not if he bo poor;— or, if tho 
nimal be either lost or stolen, and the pur- 
haser, having bought another, should then 
'ocover the first, in such case it is incumbent 
m the proprietor, if he bo rich, to saorilioe 
me of them, whetlicr it be the first bought 
ir the second ; but if lie be poor, he is under 
n obligation to sacrifice both. 

Any accident befalling the victim at the 
ime of slaying it docs not invalidate the 
acrifice. — If it should hapj)en that the goat, 
laving been turned over in order that the 
acrifice might bo performed, in the strupfgle 
reaks one of its legs, in that case, provi^d 
he sacrifice be immediately made, it is law- 
ul and sufficient. So also, it is lawful, if 
Be animal, in that situation, having re- 
ceived any hurt, should run away, and 
having been immediately and without delay 
taken, should then he sacrificed. Moham- 
med has likewise judged the sacrifice lawful, 
if, in this case, the animal should not be 
retakemuntil after some delay in opposi- 
tion toihe opinion of Aboo Yoosaf. 

^GoatSy camelsy and eows alone are lawful 
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in 8acriflce,*^lT h not lawful to offer a sacri- 
ffoe of any animal except a camel, a cow, 
or a goat; for it is not recorded that the 
prophet or any of his companions ever 
sacriiioed others. Buffaloes, however, are 
lawM, as being of the species of a cow. 
Every animal of a mixed breed, moreover, 
is considered as of the same species with 
the mother. 

Age at which an animal is fit for sacrifice. 

^ — The sacrifice is lawful of any animal of 
the three species above mentioned, although 
it be only a Soonee : • but not if younger ; 
excepting, however, a sheep, which may be 
sacrificed when a Judday, or so young as to 
have no teeth; and in this case our doctors 
have made it a condition that the sheep be 
of large stature, insomuch as to have the 
^pearance of a Soonee at a little distance. 
The period of Judday in sheep (according 
to our doctors) is at the expiration of six 
months, and the commencement of the 
seventh. ' The time of Soonee in goats or 
sheep is at the age of one year ; in cows, at 
the age of two ; and in camels at the age of 
five years. 

If one of seven Joint sacrificers (lit\ the 
consent of nis heirs is requisite to the sacri- 
fice.^lE seven persons purchase a cow lor 
sacrifice, and one of them afterwards die, 
and his heirs desire the other six to sacrifice 
a cow on account of themselves, and on 
account of the dead, it is lawful whereas, 
if they sacrifice it’without the consent of the 
heirs it is not lawful. 

If a Christian, or any person whose object 
is the flesh, and not the sacrifice, be a sliarer 
with six others, the sacrifice is not lawful on 
the part of any. 

Rules with respect to the disposal of the 

jsh^ of the victim.—lr is lawful for a 
person, who offers a sacrifice, either to eat 
the flesh, or to bestow it on whomso(‘ver lie 
pleases, whether ri(!h or poor : and he may 
also lay it up in store. 

It is most advisable that the third part 
of the flesh of a sacrifice ho bestowed in 
charity. 

It is lawful either to bestow the skin of a 
sacrifice in charity, or to make any utensil 
of it, such as a bucket, sieve, or the like. It 
is likewise lawful to barter it for any un- 
oonsumable article that yields profit in its 
substance ; — but it is not allowable to barter 
it for any thing consumable, as vinegar, and 
such like. Flesh, in these respects, is con- 
sidered in the same light as the skin, ac- 
cording to the most authentic traditions. 

If the flesh of a sacrifice be sold along 
with the skin of it for money, or for any 
thing that is not profitable but in consump- 
tion, it is incumbent on the seller to devote 
the price to the poor ; and the sale is valid. 

It is not lawful to give a part of the 
sacrifice in payment to the butcher, 


* The sheep and the goat are held to be of 
the same species. 


It is abominable to take the wool of the 
victim and sell it before ilie saenfioe be 
performed ; but not after the sacrifice. In 
the same manner, it is abominable to milk 
the victim and sell the milk. 

It must he slain hy the sacrificer^ or in his 
presence. — It is most advisable that the 
person who offers the sacrifice should him- 
self perform it, provided he be well ac- 
quainted with the method ; but if he should 
not be expert at it, it is then advisable that 
he take the assistance of another, and be 
present at the operation. 

A Kitahee may he employed to slay it^ hut 
not a Maginn. — It is abominable to commit 
the slaying of the victim to a Kitahee. If, 
however, a person order a Kitahee to slay his 
victim, it is lawful. It is otherwise whefe a 
person orders a Magian, or worshipper of 
fire, to slay his victim, for this is inadmis- 
sible. 

Two persons slaying each other’s victim hy 
mistake must 'make a inutual compensation. 
— If two persons commit a mistake, each 
slaying the offering of the other, it is law- 
ful ; and no compensation is on that account 
due from either. If, also, having erred in 
this manner, they should eat the flesh, and 
then discover the mistake, in this case it is 
requisite that they sanctify the act of each 
other, and sacrifice is then fulfilled. If, on 
the contrary, they refuse to do so, and 
dispute the matter, each is in that case 
entitled to take a compensation for the value 
of the flesh of his offering from the other, 
and must then bestow such compensation in 
alms, as it is a return for the flesh of his 
offering ; and the same rule also obtains 
where a person destroys the flesh of the 
offering of another. 

(\ise of sacrifice of an usurped animal . — 
I F a poi son u^urp a goat, and sacrifice it, he 

in that case bound to compensate for its 
value, and his oflering is thereby rendered 
valid; because upon paying the compensation 
he is held to have been proprietor of the 
goat from the time of his having usurped it. 
It is otherwise where a person sacrifices a 
goat committed to him as a deposit ; for this 
is not valid ; because he is obliged to com- 
pensate tor it (not on account of the animal, 
but) on account of the sacrifice, and hence 
his property in it is not established until 
after he has sacrificed it. 


BOOK XLIV. 

OF KlEAHEEAT, OR ABOMINATIONS, 

Difi'erence of opinions concerning the 
extent of the term Makrooh.—lTLB author of 
tne Hedaya remarks that our doctors have 
disagreed concerning the extent in which 



Book XLIT.] ABOMINATIONS. 595 


the term Makrooh • is to be received. — 
Mohammed was of opinion that every thing 
Makrooh is unlawful; but as he could not 
draw any convincing argument from the 
sacred writings in favour of this opinion, he 
renounced the general application of un- 
lawfulness with respect to such articles, and 
classed them under the particular description 
of Makrooh, or abominable. It is recorded, 
on the other hand, from Haneefa and Aboo 
Yoosaf, that Makrooh applies to any thing 
which, in its Qualities, nearly approaches to 
unlawful, witnout being actually so. — This 
article is comprehended under a variety of 
heads or sections. 

Section 7. 

Of Eating and Drinking, 

It is abominable to eat the flesh or to drink 
the milk of an ass, or to take the urine of a 
camel, unless rnedicinalbj. — Hanekfa has 
said that the flesh and milk of an ass, and 
the urine of a camel are abominable. — Ac- 
cording to Aboo Yoosaf the urine of a camel 
may be taken as a medicine ; but with 
respect to milk, it is a secretion from the 
blood, and is therefore subject to the same 
rule with the flesh of the animal from which 
it is produced. 

Or to use vessels of gold or silver, — lx is 
not allowable, either to men or women, to 
use a vessel of gold or silver in eating, 
drinking, or in keeping perfumes; because 
the prophet has said, with respect to any 
person who drinks out of a vessel of silver 
or gold, that “ the Are of hell shall enter 
into his belly and it is also related, that 
a person having brought water for Aboo 
Hareera in a silver vessel, he refused to 
drink, declaring that the prophet had pro- 
hibited him from drinking out of such a 
vessel. The prohibition, therefore, being 
established with respect to drinking, it 
follows that the rule extends to the using of 
oils, and similar articles, that being in effect 
the same with drinking, since in both cases 
the use of a vessel of gold or silver is in- 
duced, — whence it is that the use of a 
golden or silver spoon is abominable, as also 
the use of a silver or golden bodkin for 
drawing antimony along the eyelids, or of 
boxes for holding antimony, or any other 
thing, made of those metals. 

It is allowable to use vessels of lead, glass, 
crystal, or agate.— Tm use of vessels of 
lead, glass, crystal, and agate, is permitted. 
Shafei maintains that those are abominable, 
because they resemble gold or silver in point 
of splendour. 

Or to drink out of vessels, or ride ujwn a 
saddle, or sit uj^on a chair or sofa, ornamented 
with gold or silver.— I t is allowable, accord- 
ing to Haneefa, to drink out of a wooden 

* Makrooh is the participle passive of 
Kuriha, to abominate; this word is fre- 
quently talen in a milder sense ; and may 
relate to anything improper or unbecoming. 


vessel ornamented with silver, provided the 
particulw part to which the lip is appUed be 
void of it. In the same manner, ^so, it is 
permitted to ride upon a saddle interwoven 
with silver, provided the space allotted for 
the seat be plain; and this rule likewise 
holds wdth respect to a couch or sofa. — Ac- 
cording to Aboo Yoosaf, on the contrary, all 
those are abominable.— From Mohammed 
there are two traditions on this point ; one 
corresponding wuth the opinion of Haneefa, 
and the other with that of Aboo Yoosaf. 
After the same manner they have disagreed 
concerning the use of a vessel or chair 
adorned both with gold and silver ; con- 
cerning swords, mosques, frames of glasses, 
and books, w'hen they are ornamented either 
with gold or silver; and also concerning 
stirrups, bridles, or cruppers of that de- 
scription. — These diflerences of opinion, 
however, exist only w^here the gold and 
silver is so applied, in any of these cases, 
that it is to be separated only by means of 
some diflicult process : but the gilding of 
things, either with gold or silver, in such a 
manner as to require art to separate it, is 
unanimously allowed. — The argument of the 
two disciples is that the use of one part of a 
vess( 1 includes the use of the whole ; where- 
fore they hold it equally abominable as if 
the part applied to use were likewise of gold 
or silver. Haneefa, on the other hand, 
argues that ornaments of gold or silver, 
wliou not applied to use, arc merely appen- 
dages, and therefore not to be regarded ; 
w'beiice the use of the article is allowable, in 
the same manner as wearing a garment 
which is trimmed with silk, or a ring which 
has a piece of gold set in it. 

The information of an infidel may be 
credited with regard to the lawfulness of 
any particular food. — If a person send his 
servant, or a hireling, being a Magian, to 
luirchase meat, and he puichaso moat ac- 
cordfngly, and acquaint Ids master that lie 
had bought it from a Jew, a Christian, or a 
Mussulman, it is lawful for him [the master] 
to cat the food so i)urchased ; because the 
word of an infidel is creditable in all matters 
of a temporal nature, as he is presumed to 
be possessed of reason, and falsehood is 
prohibited in his religion : besides, there is 
a necessity for believing his assertion in 
temporal concerns, from their frequent oc- 
currence. If, on the contrary, the servant 
inform his master, that “ he purchased the 
meat from an infidel who is not a scripturist, 
and it was slain by one who was neith^ a 
scripturist nor a Mussulman," it is in tnat 
case unlawful for the master to eat the flesh 
so purchased ; for as the word of an infidel 
is credited with respect to the legality of 
meat, it is credited with respect to the ille- 
gality, in a superior degree. 

A present may be accepted by the hands of 
a slave or an infant. — If a slave, either male 
or female, or an infant, should carry some- 
thing to a person, saying, “ such an one has 
^nt this to you as a present," in that case 

38 * 
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the perscm may jiMily credit the information, unknown character may he believed in 
as it is a frequent cuatoni to send presents matters of a spiritual nature, 
by such messengers. In the same manner, The word of an upright person, whether 
it either of these should intimate to a slave freeman or slave, may he taken in spiritual 
that his master bad given him a licence to The word of a freeman or slave, 

trade, he is allowed, accordingly, to accept whether male or female, is admitted in 
of it ; because it is perhaps impossible for spiritual concerns, provided they be up- 
them to bring witnesses to attest the inten- right;'' for, in consequence of integrity, 
tion of the master, whence, if their word veracity preponderates ; and this is a cause 
were not credited, it would occasion an of belief. — It is to be observed, that what 
obstruction to business, and an unnecessary was before related, of licensing a slave to 
restraint amongst mankind.— It is related, trade, sending presents and messages, and 
in the Jama Sagheer, that where a slave girl the like, are of the class of temperal matters ; 
comes to a person and says, “ my master has as is also the investing of another with the 
sent me as a present to you,” it is lawful for power of agency.— Information, on the con- 
that person to accept of her. trary, concerning the impurity of water (for 

The word of a reprohate may he taken in instance) is a matter of a spiritual nature. 
all temporal concerns, hut not in spiritual In this instance, therefore, it the former be 
matter 8 . all temporal concerns the word an upright Mussulman, the person who 
of a reprobate ♦ may be taken ; but in receives the information is at liberty, in 
matters of a spiritual nature the word of an performing liis purification, to substitute 
upright man only is to be credited. The sand for the water, in the manner of teyum- 
reason of this distinction is, that aftairs of a mim,+ and must not perform it with the 
temporal nature are of fi-eqiient occurrcncy water.~If, on the contrary, the informer be 
amongst every sect of men ; whence if, in the a profligate, or of unknown character, it is 
transaction of them, anything more than incumbent on the person who receives the 
moturity of age and sanity of intellect (such information to consider the matter delibe- 
as ..ntegrity, &c.) were required, it would rately; when, provided he conclude thein-- 
occasion a restriction in business ; to obviate former to be a person of veracity, he must 
which, the word of one person, in such case, perform teyummim instead of ablution.— (In 
is creditable, win ither that person be virtuous this ease, liowcver, lie should use the pre- 
or dissolute, a Mussulman or an infidel, a caution of lirst pouring out a little of the 
man or a woman. (Concerns of a spiritual water, and may then perform teyummim; 
nature, on the contrary, are^ not of such whereas, if the informer he of an upright 
frequent occurrency; hence it is requisite charaetiT, as there is in that case no suspicion 
that in relation to tnc'm a greater caution he of ialsdiood, the ])ouring out the water by 
used. 'I'he word, therefore, ot none hut an way of precaution, is entirely unnecessary.) 
upright Mussulman is admissible in spiritual —If, on the contrary, the result of his reflec- 
matters ; because an unjust man lies under lion 1)(‘ that the information was false, he 
a suspicion of falsehood ; and an iniidel, as must pcrlbrm ablution, but not teyummim 
not following the law himself, has no right with the water. This is what the law en- 
of enforcing it upon others. The case is joins ; but in this ease also, it is a requisite 
different with respect to temporal matters ; precaution that, after ablution, he perform 
for an iniidel is permitted to reside in a teyummim, as the judgment he has formed 
Mussulman territory purely on account of in this case is (mtirely from conjecture. It 
his temporal business, for which he would he is aLsq to be observe d that legality ^ and 
incapacitated if his word in temporal matters illegality arc considered as of a spiritual 
were to he rejected. From this necessity, nature Avherc they affect not the property of 
therefore, credit is given to it. any person. Where, on the contrary, the 

And the same of a person of unknown testimony of one upright person tends to 
cA«rfl(OJJcr.— A person, also, whose character injure the property of another, it is not in 
is unknown, is considered in the same light weight ;— as where, for 

as an unjust man or reprobate ; and his instance, an upright person testifies that a 
word relative to matters of faith is in- certain person has married his own foster- 
admissible. It is, however, related in the sister ; in which case his testimony is not 
Zahir Rawayet, that suspicion and probable creditable, as tending to hurt the property 
conjecture are the grounds on which it is of the husbund, inasmuch as he would he 
lavifful to determine in this point ; — in other deprived of the effects of the woman, to 
words, practice must accord with the con- which the marriage had entitled him ;— or 
jeoture which appears most probable or best where a person informs another, who had 
supported. There is also another tradition purchased a slave girl, that she is his own 
from Haneefa, that the word of a person of foster-sister, or that she is a free woman. 

It is laudable to accept an invitation to a 
marriage-feerst, notwithstanding any irre^ 

* Arab. Fasik, in opposition to Adil, a just — 

or upright person. — The distinction between * Arab. Adil ; in opposition to Fasik. 

these terms has been fully explained else- 't For a further explanation of this, see 
^^we. Yol. L p. 105. 
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gularUies which may he practised there, — If 
a person be invited to a marriage-feast, and, 
upon going there, observe the company to be 
engaged in wanton amusement, or in singing, 
still it is laudable in him to sit down ana 
partake of the entertwnment ; for tlio ac- 
ceptance of such invitation is strictly or- 
thodox, as the prophet has said, “whosoever 
refuses an invitation, is certainly not obedient 
to me.’' — He is not, therefore, to leave the 
entertainment on account of any irregularities 
committed by others ; in the same manner 
as, at the ceremony of a funeral prayer, a 
person is not to absent himself, altliough 
people hired for the purpose of lamentation 
may there be present.— If^ however, he have 
power to prohibit these irregularities, it is 
incumbent on him to exert it : but if lie 
possess not such power, he must then re- 
main with patience. — This is wliere the 
person invited is not a Mooktidda,* or holy 
man ; for, if such a person should ht* present 
and have it not in his power to restrain these 
irregularities, it is then incumbent on him 
to withdraw, as his prescnc'c in such a ])lace 
shows a relaxation of religion. If, also, 
irregularities bo committed during the tinu; 
of eating, it is impro])er that any person 
should remain there, whether he he a Mook- 
tidda or not; God having prohibited us, in 
the KoiiAN, from sitting in (‘ornpany with 
the wicked. All this iiroceeds on the sup- 
position of the in'vdted person being actually 
present at the marriage- feast, before he is 
aware of those irregularities. 

Unless those irregularities he known hefore- 
hand. — For if ho be previously aware of 
such irregularities being practised, it is in- 
cumbent on him to stay away, whether he 
bo a Mooktidda or otherwise. 

fSectiun II. 

Of Dress. 

Women may dress in silk f hat men must 
not . — A DRESS of silk is not lawful for men ; 
but women are permitted to wear it ; for it 
is related by several of the companions of 
the prophet, of whom was Alee in particular, 
that one day the prophet aupearc'd with a 
piece of silk in one hand, and of gold in the 
other, and said, “ Both these are prohibited 
to the MEN of my tribe, but are lawful to the 

WOMEN.” , ^ , 

Farther than what is merely ornamental. 
— A SMALL quantity of silk, such as three 
or four fingers breadth, used as a fringe or 
border to a garment, or applied to any such 
purpose, is allowable ; because it is related 
that the prophet prohibited the wearing of 
silk, excepting a shred ot the breadth of 


* Literally, an exemplary person, as being 
eminent for sanctity of character,— whence 
the term is applied to priests, or other per- 
sons who exercise a holy office. The P crsian^ 
term such a person a Peishwa, or one who, 
leads the way. 


three or four fingers in a garment ; and it 
is moreover related, that the prophet wore 
a robe with an edging of silk to it. 

A pillow of silk is allowable, — According 
to Haneefa, it is allowable to make a pillow 
of silk, and to sleep upon it. The two dis- 
ciples, on the contrary, hold this to be abom- 
inable; and the same difference of opinion 
obtains concerning making curtains of silk, 
and hanging thorn upon doors. The arguments 
of the two disciples on this point ore twofold . 
First, the use of silk in general is proscribed 
by the prophet. Secondly, the making pil- 
lows and curtains of silk is a custom of the 
proud ; and the imitation of such is forbidden. 
— The argument of Haneefa, on the other 
hand, is that the prophet sat upon a pillow 
of silk ; and that there was one laid upon 
the sofa of Abdoola Ibn Abbas. 

^Ind a dress of silk to warriors. — It is 
allowed to warriors, in the opinion of the 
two disciples, to wear a dress of silk or satin 
ill the time of war ; because there is a tra- 
dition, rc'corded by Shaabv, that the prophet 
permitted the wear (if silk during trio time 
of battle, ^loreover, it is in a manner neces- 
sary, as being best adapted to counteract the 
hard ]iressure of armour, and tending to 
excite horror in the eyes of tho onotny. 
Haneefa, on ’the contrary, holds this to bo 
abominable, because the traditions which 
point out its illegality are absolute, without 
distinguishing bedween any particular period 
or juncture, such as war, or the like ; and 
the necessity may he answered in a dress of 
Makhloot,~that is, having the woof of silk, 
and tho warp of anything else. Besides, 
silk, and every other thing that is proscribed, 
becomes allowable in no case but that of 
necessity ; — and with respect to the tradition 
recorded by IShaaby, it alludes to a dress of 
Makhloot. 

Or of mijred cloth. — A garment of cloth, 
the of which consists of silk, and the 
warp of anything else, such as wool or cot- 
ton, is allowable to wear during war, because 
of its being necessary : but it is abominated 
at any other juncture, because then there is 
no necessity for it. Tho same rule also 
obtains witn respect to cloth of which tho 
warp is silk and tho woof wool or cotton ; 
and for the same reason. 

Section III, 

Of Ornaments. 

Men are not to icear ornaments of gold 
or silver, exeepl on signet-rings, girdles, dhd 
sword s.—'^'KH are prohibited from the use of 
ornaments of gold, such as rings, and the 
like, because of a saying of the prophet to 
that effect. Ornaments of silver are like- 
wise unlawful; because silver is, in effect, 
the same as gold. An exception, however, 
is made with respect to signet-rings, girdles, 
or swords ; the use of silver in ornamenting 
those bejpg approved.— In the Jama Sagffieer, 
it is related that silver rings only shomd be 
i:^d ; whence it may be inferred that rings 
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of stone, iron, or brass, are forbidden. It is 
ako related, that the prophet, on seeinjr a 
ring of brass upon the nnger of a man, said. 
“I perceive the smell of an image; and 
again, that having seen, upon the finger of 
another person, a ring of iron, he spoke to 
him thus, “ I see upon your finger the orna- 
ment of the people of hell,’*— What is here 
said respects the circular hoop, and not^ the 
setting or beazel of the ring. Hence it is 
lawful that the setting be of stone. It is 
proper, however, that men, in wearing rings, 
turn the setting or beazel towards the palm 
of the hand, and women otherwise, because, 
with respect to them, rings are considered as 
ornaments.— Sovereigns and judges, more- 
over, wear rings, only as having occasion to 
seal with them ; but with respect to other 
people, it is most advisable that they never 
wear rings, as a like reason does not operate 
with them. 

The setting of a ring mmj he of gold . — If 
a piece of gold be inserted in the setting of 
a ring, it is allowable ; for, in that case, the 
gold 18 only a dependant on the ring, in the 
same manner as a shred of silk upon a gar- 
ment. 

Gold is not to he used in any cases of neces- 
sity ^ where silver will answer equally well . — 
Ii is forbidden, in the opinion of Haneefa, 
to bind the teeth* with a thread of gold. Mo- 
hammed, on the other hand, maintains that 
this practice is unobjectionable. Of Aboo 
Yoosaf there are two opinions recorded; one 
corresponding with the opinion of llaneefa, 
and the other with that of Mohammed. The 
two disciples, in support of their opinion, 
quote the case of Arilja the son of Assad, 
who, having lost his nose by a wound he 
received at the battle of Goolab, made a 
false one of silver, w^hich occasioning a very 
ofiensive smell, the prophet commanded him 
to make another of tfold. The argument of 
Haneefa is, that gold is in its nature unlaw- 
ful, whence the use of it is allo'wable only 
in a case of necessity ; and ns the necessity 
may in general be equally well answered by 
substituting silver, gold therefore remains 
subject to its original state [of prohibition] : 
this necessity, however, could not be an- 
swered, in the case of Arifja, but by a sub- 
stitution of gold, because of the silver 
occasioning a nauseous smell. 

Infants must not he sumptuously appa- 
relled , — It is abominable in any person to 
dothe his infant child in a dress of silk, 
wjth ornaments of gold ; for, since that dress 
is proved to be pr(mibited to men, they are 
consequently forbidden to dress others in it ; 
in the same manner as it is unlawful to give 
wine to drink, because of the illegality of 
drinking it. 

Vain superfluities are not allowahle. 
custom of keeping handkerchiefs, as is fre- 


^ This possibly means whete a s»uppositi- 
tious tooth is placed in the head to supply the 
loss of one. 


quently practised, is abominable. Many, 
however, hold that it is allowable, if done 
from motives of necessity. This is approved ; 
for the practice is abominable only when 
done ostentatiously, in the same manner as 
the mode of sitting with the knees on a line 
with the chin, and the hands folded round 
the legs.* 

It is allowable to bind the finger with a 
string, or a ring, with a view to aid the 
memory concerning some business relative 
to another person. 

Section IV. 

Of the Commerce of the Sexes ; and of 
looking at or touching any Verson, 

Men nmst noV, ook at strange womens ex- 
cept in the face^ hand^ or foot. — It is not 
permitted men to look at strange women, 
except in the face, and palm of the hands, 
whicn is allowable, because women being 
frequently concerned in business with men, 
such as giving, taking, &c., it would there- 
fore subject them to great inconvenience if 
these parts were veiled, whence there is a 
necessity for leaving them bare. — It is re- 
ported, from Haneefa, that it [is ^allowable 
to look at the feet of a woman, because of 
there being sometimes occasion for it. From 
Aboo Yoosaf there is a tradition that the 
seeing of the shoulder is likewise allowed ; 
because that, from the influence of custom, 
it is left exposed. If, however, a man be 
not secure from the impulse of lust, it is 
not allowable to look even at the face of a 
woman, except in cases of absolute neces- 
sity. 

A man (if young) 7niist ?iot touch a strange 
woman. — it is not lawful for a man to touch 
the hand of a strange woman, notwithstand- 
ing he have a control over his lust; because 
the ju'ophet has said, “whosoever touchetk 
a strange woman, shall he scorched in the 
hand with hot cinders on the day of judg- 
ment.” — This, however, proceeds on a sup- 
position of the woman being young ; for if 
she be old, insomuch as to be insensible to 
lust, in that case it is lawful to touch her at 
the time of salutation. The case is similar 
where the man, being old, is insensible to 
passion himself, and not such as to excite it 
in the woman he touches. 

A female infant 7nay he touched or looked 
at.— I t is lawf ul to touch or look at a young 
girl insensible of the carnal appetite ; as in 
that case there is no apprehension of seduc- 
tion. 

Mules to he observed hy a lyiagistrate with 
respect to woynen^ when acting in his judicial 
capacity ; — or hy a witness. — A Kazee may 
look in the face of a strange woman, when 
he passes a decree upon her, notwithstanding 


* Meaning, that when a person sits in the 
•manner so described, from ostentation, it is 
abominable, but that it is allowable when 
done with a view to obtain rest. 
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be an apprehension of lust ; because A woman alto, may look at any part of a 
he is under a necessity of so doing) for the man except his nakedness {provided she he 
purpose of expediting his decrees, in order /ree/rom W omen may lawfully look 
^at the ^hts of mankind may sustain no at a man, except in the space from the navd 
injury.— -Witnesses, also, are under the same to the knee : provided, however, they be 
necessity, in order to their giving evidence ; secure from lust; for men and women are 
and hence it is lawful for them likewise to considered as alike^ in looking at parts not 
look in the face of a strange woman, wdiere private, the same in looking at a dress or 
they are desirous of giving evidence concern- a quadruped. (In the Mabsoot, under the 
ing her.— With respect, liowever, to looking head of Ilermaphrodites, it is related that a 
merely in order to bear testimony, it is eer- woman looking at a strange man resembles a 
tain that this is not allowable where there is man looking at his female relation, in which 
any apprehension of lust, since others might case it is unlawful that ho look at her back 
be found free from such intiuence; which or belly, • lest he thereby excite lust.)— If, 
argument does not apply at the time of uetu- liowever, a woman bo inflamed with lust, 
ally giving evidence. or harbour a strong suspicion that looking at 

A woman may he locked at with a view to a man would create it, or bo in any degree 
marriage, — A man may without blame look doubtful about it, in either of these oases it 
on a woman whom he has an inclination to is most becoming that she shut her eyes, and 
marry, notwithstanding he knows that it avoid looking at a strange man ; and if a 
will indamc his passion. man also bo thus circumstanced, it isinoum- 

Rules to be observed by a physivian in hint on him to close liis eyes, nor must he 
prescribing for women, — A ruvsiciAN, in look at a strange woman; because lust having 
administering to a strange woman, is per- groat powor oyer women, is considered as 
mitted to look at the part affected. It is, always operating upon them ; and when 
however, most advisable that ho instruct men are also subject to a passion of that 
another woman how to apply the remedy, as nature, it exists then on the part of both; 
the circumstance of an individual of one and this is a weighty reason for rendering 
sex looking at another of the same is of less their looking at each other illegal. It is 
consequence. If he should not Ix^ able to otherwise where the woman is influenced 
procure a tit woman to instruct, it is in that and not the man, Ibr then there is not an 
case incumbent on him to cover all the mem- equally cogent reason to render it unlawful, 
hers cf the woman, leaving exposed only the one party only being in that case inflamed 
particular part affected, when he may look with lust. 

towards it; refraining from it however as Or at any such part of another woman , — 
much as is possible, since anything the A woman is permitted to look at any part 
sufferance of which is prompted by neces- of another I'xccpt from under the navel to 
sity, ought to be exercised with as much rc- the knee. This is according to one tradition 
striction as the circumstances of the case of Haneefa ; but according to another tradi- 
will admit.— In the same manner also, it if^ tion, the looking of one woman at another 
lawful for a man, in administering a glyster of her sex, is the same as that of a man at 
to a man, to look at the proper part. his female relation ; that is, they are not 

A man may view or touch any part oj nerraitted to look at tlio back or belly. 
another many except his nakedness.— Om^: The* first tradition is, however, the most 
man may, without blame, look at any part authentic. 

of another, except from beneath tlie navel A man may view his tvife or his slave in 
up to the knee; because the prophet lias any part. — Iris lawful for a man to look at 
said, “the nakedness of a man is from the his slave girl in any part, provided she be 
navel to the knee;” and as, in another tradi- not relatiid to him witiiin the prohibited de- 
tion, it is said, “ from beneath the nav(d," it grecs ; and also *at his wife in any part, even 
may thence be inferred that the navel is not in the pudenda, if he please ; because the 
included, hut that the knee is so.— Still, prophet has said, “ shut your eyes from all 
however, in this a gradation is observed; excepting your wives and I’emale slaves." 
for the exposure of the knee is of less con- Aevertheioss, it is most becoming that a hus- 
sequence than that of the thigh, as on the band and wife should neither of them look 
other hand the exposure of the thigh is not at the genital parts of the other, as the pro- 
so had as that of the positive nakedness, or phet has said, “ when ye copulate with wo- 
genitals ; wherefore a person ts to he re- men of your own tribe, you must concenl as 
proved mildly when he leaves his knee much as possible ; and be not then naked, 
bare ; to be treated more harshly when he as that savours too much of tho custom of 
covers not his thigh; and, in the case of asses.’’ 

exposing his genitals, must be compelled by A man may look at the person of his kins- 
punishment to cover them. woman.— I t is lawful for a man to look at 

Every part of a man, which it is proper his female relation either in the face, head, 
for another to look at, may likewise, without breast, shoulder, or legs ; for as it is usual 
blame, be touched by him ; for the sight and 

the touch^f those parts of a man which are « , . . 

not nak^ess are considered in the same lYie reason of this is explained here- 

light. 
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relation* to visit one another without 
any previous intimation, and unattended 
witii any retinue, and as women, in their 
Ifbuee, g^enerally wear a dress adapted to 
service, if, therefore, the sight of these parts 
were culpable, it would impse too great re- 
straint upon them. It is different with re- 
ftpeot to other parts ; and hence proceeds the 
illegality of looking at the back or belly. (It 
is proper to observe that by the term rela- 
tion [Mohrim], as here used, is to be under- 
stood any person between whom and the be- 
holder marriage is utterly and perpetually 
illegal, in consequence oi affinity by either 
blood or marriage.) 

Male and female relations may touch each 
other {if there he no apprehension of passion.) 
— Eveey part in a relation which it is lawful 
to [look at may likewise bo touched ; unless, 
however, there bo a dread of its indaraing the 
passion of -either, in which case neither the 
sight nor the touch is approved. 

Or sit in privatcy or travel together . — 
Thebb is no impropriety in a man sitting in 
private with his female relation, or travelling 
with her ; because the projihet has said, “No 
woman shall travel more than three days 
and three nights, unless accompanied by her 
husband, or her relation ; and if, in this case, 
th« wouKiii should have occasion to mount 
upon, or descend from, a horse, the man may 
then, in assisting her, without hlairm, touch 
her back or belly, if covered, and provided he 
be sure of his passion, hut otherwise ho must 
howoi’e of touching her.” 

A man may look at the female stave of am 
theVy in the same manner as at his hinswo)nan. 
— Eveey part which it is lawful for.aman to 
look at in nis female relation, may likewise he 
viewed by him in the female slave of auotlier, 
whether she be an absolute slave, a Modab- 
bira, a Mokatiba, or an Am- W alia ; for as 
slave is necessitated to wear clothes adapted 
to servile employments, tliat she may. dis- 
charge the business of lu'r luaster, and attend 
upon his guests, her condition without the 
house is tliendbre the same, in relation to a 
stranger, as that of a tree woman without 
the house, iu regard to her kinsman.— With 
respect to privacy, or travelling with the fe- 
male slave of another, many have said that it 
is allowed, ill the same manner as in the case 
of a female relation. — Some, however, declare 
it improper, as not being justified by neces- 
sity. Mohammed, iu the Mahsoot, has said, 
that the assisting of a female to asceud or 
descend from a horse is approved, provided 
it bt in a case of necessity. 

And may also touch her with a view to 
purchase.— It is permitted to a man to touch 
a female slave when he has au inclination to 
buy her, notwithstanding he may be appre- 
hensive of lust It is so related in the 
abridgment of Kadooree ; and Mohammed, 
in the Jama Sagheer, has given a similar 
absolute opinion in this case, without making 
any exceptions as to the circumstance of lust. 
The two disciples, on the other hand, "iiain- 
tain that although, on account of necessity; 


it be proper for a person to look at a slave 
girl when he is about to purchase her, not- 
withstanding it may be the means of in- 
ffaming his passion, still it is improper to 
touch her when under the impulse of pas- 
sion, or where there is a probability of its 
being excited. In case of an exemption 
from passion, however, they hold it allow- 
able either to touch or look at her. 

An adult female slave must he put in a 
decent habit.— a female slave arrives 
at maturity, it is improper to leave her in 
drawers only : on the contrary, it is req^ui- 
site that she have two clothes, in order that 
her back and belly may be covered, as these, 
with regard to her, may be considered as 
privy parts. It is moreover reported, from 
Mohammed, that when a female slave reaches 
the age of puberty, she must not be exposed 
in drawers only, as that may occasion lust. 

An eunuch or hermaphrodite is the same 
as a man with respect to those rules. — A 
Ktiasee, or simple eunuch, is considered in 
the same light with a man, whence anything 
prohibited to a man is so likewise to him, for 
he possesses virility, and is not disabled from 
copulation; and the same, also, of a Majboob, 
or complete eunuch ; for he is likewise capable 
of friction, and has thepower of passing semen ; 
and so likewise of an hermaphrodite, as he is 
merely a defective man. 

A male slave must not view his mistress 
hat in the faccy or hands . — It is not lawful 
for a male slave to view his mistress, except 
in the face, or palm of the hands, in the 
same manner as a stranger’s. Malik main- 
tains that a slave is in the predicament of a 
kinsman witliiii tlie prohibited degrees (and 
such also is the opiuion of Shafei) ; because 
his mistress is subject to his entering her 
apartment frequently without intimation. 
The arguments of our doctors are, that the 
slave is a man neither related to her as a 
kinsman nor husband ; that he is liable to 
be influenced by a passion towards her, as 
marriage may eventually he lawful between 
them (that is, in case of his emancipation) ; 
and that there is no necessity for his ap- 
proaching her without leave, as the business 
of a slave properly lies without the house. 

A man may gratify his passion with his 
female slave in ichatever tvay he pleases . — 
It is lawful for a man to perform the act of 
Azil* with his female slave without her con- 
sent, whereas he cannot lawfully do so by his 
wife, unless with her permission. — The rea- 
son of this is that the prophet has forbidden 
the act of Azil with a free woman without 
her consent, but has permitted it to a master, 
in the case of his female slave. Besides, 
carnal connexion is the right of a free woman, 
for the gratifying of her passion, and the 
propagation of children (whence it is that 
a wife is at liberty to reject a husband who 
is an eunuch or impotent), whereas a slave 

For a definition of Azil, see Vol. 

p. 60 . 
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possesses no sueli ri^bt.— A man, therefore, 
IB not at liberty to injure the rifht of his 
wife, whereas a master is absolute with 
respect to his slave. — If, also, a man should 
marry the female*8lave of another, he must 
not perlbrm the act of Azil with her without 
the consent of her master. 

Section 

Of Istibra^ or waitincj for the Piirijication 
of 

A man must not have connejrion ivifh his 
purchased female shn\ until one term of her 
courses have elapsed. — A m.vn, when he pur- 
chases a female slave, is not permitted either 
to enjoy her, or to touch, or kiss her, or look 
at her pudenda, in lust, until after her Islibra, 
or purihcatiou from her next ensuin<^ courses ; 
for when the captives taken in the battle of 
Autass were brought thence, the proi)het 
ordained that no man should lune carnal 
connexion with prog:nant women until after 
their delivery, or with others until al'ter 
one menstruation ; whicli eviiUH'S that the 
abstinence so ('njoiiied is ineumhent on a 
proprietor ; and further, that the oceurreiice 
of ri^rht of prop(‘rty and of possession is tin* 
occasion of its being ineunilH'nt. The ('lul 
proposed in this regulation is, that it may 
DC asoertained whether conception has not 
already taken place in the womb, in order 
that the issue may not be doubtful. 

Bat this rule opcr<tfes only on the pur- 
chaser ^ not on the seller. — AnsTiNKNX'M until 
after puriilcation is incumbent on the buyer, 
hut not on the seller ; for the true reason ot 
its necessity is the desire of copulation ; and 
as the buyer is presumed to imssess this (k- 
sire, and not the seller, the observance of it 
is therefore enjoined him, and not the other. 
If. moreover, desire be an internal operation 
of the mind, the obligation of the law, in 
this particular, rests ui)on the argument ol 
such desire. Now llie mere power of com- 
mitting the carnal act is an argument oi‘ 
the desire for such act ; and as this pow er is 
established only by property and possession, 
it follows that proi)erly and possession are 
the occasions of this obligation of abstinence. 
— This law, therefore, extends to a right of 
property, in all its ditl'ercnt modes of being 
acquired, such as by purchase, donation, 


* A phraseology runs throughout this sec- 

tion which renders the translation of it into 
English particularly difficult, as the precise 
meaning of the term Istihra cannot be ex- 
pressed by any single word in our language. 
— The best Arabic lexicons define Istibra to 
signify “ the purification of the womb.”-— 
The term, however, must here be received 
in a more involved sense ; for Istibra does 
not, in fact, mean simply purification, but a 
desire of, or (as rendered in the text) a wait- 
ing for pmitication; for which reason the 
trandator renders it purification, or absU- 
nencei as best suits the context. 


legacy, inheritance, "covenants, &o., whence 
it is that this abstinence is enjoined nnon 
a person, who buys a female slave, eitner 
from an infant, or a woman, or from a slave 
licensed to trade,^ or from a person who is 
by law prohibited from having any carnal 
connexion with her. In the same manner, 
also, this abstinence is incumbent where a 
person buys a female slave who is a virgin ; 
for the law proceeds according to the proof 
of the cause which prompted it, and not 
according to the proof of the propriety or 
expediency, as these relate to what is in- 
ternal and unknown. 

In the purchase of a menstruous female 
stare, the purchaser must wait for another 
complete term. — If a person purchase a 
female slave during her menstruation, no 
regard is paid to this menstruation with 
n'spc'ct to determining the abstinence. t In 
the .same manner, also, no regard is paid to 
a menstruation wliioh occurs between the 
time of taking possession and the time of 
the right of ])roperty being established,' by 
j)urchase, or i1h» like and so likewise, re- 
gard is not i)aid to the delivery of a female 
slave between the establishment of a right 
of projx'rty in her, and the act of taking 
possession (coni rary, however, to the opinion 
of Ahoo Yoosul). The reason of this is, that 
the oeeurreiiee of right of property and pos- 
session is the cause of purification being rc- 
quin'd ; and the obligation of observing tlie 
purification is an efleet of property and pos- 
session ; and the elieet cannot lake place be- 
fore the occurrence of the cause. The same 
rule holds with regard to such meustruous 
l)urgatums as may hap])en previous to the 
proemring of sanction, in the case of an un- 
authorized sale of a female slave, notwitli- 
standing tlie purchaser may be seised of her; 
— and so likewise, where the courses happen 
after the seisin in tlie case of an illegal con- 
tract of sale, and before the slave is xmr- 
cliased by a valid contract ; for iti none of 
all these cases do the present courses deter- 
mine the abstinenee. 

A person ])urchasing his partner s share in 
a female slave mast wait until her next puri- 
fication . — Austin E jv Cl'] is requisite in the 
case of a partnership female slave, where 
one of two partners purchases the other’s 
sliare; for liere the cause is complete, and 
upon the completion of the cause the effect 
takes place. 

Other rules to he observed respecting female 
slaves .'— a person purchase a Magian 
female slave, or receive her in donation,^nd 


* The slave licensed to trade is, in this 
case, supposed to have been prohibited from 
cohaljiUng with the slave, as the goods ho 
sells or purchases are presumed to he the 
property of another, namely, his master. 

t Arab. Fee babal Istibra ; (literally) ** in 
point <yf punfication,” — meaning that pnri- 
ficatioBi requisite to determine the abstinence 
imposed on the purchaser of a female slave. 
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8lie» after Ids taking possession of her, have 
her courses, and then become a Muslima,— 
or, if a person purchase a female slave, and 
make her a Mokatiba, and she, after his 
taking possession of her, having voided her 
oourses, prove unable to discharge her ran- 
som* — such courses are sufficient to establish 
the requisite purification, in either of these 
cases, as having happened after the occur- 
rence of the cause for waiting, namely, right 
of property and possession. 

In cases where a female slave, having 
eloped, returns to her master,— or, having 
been taken away, or hired out, is restored,— 
or, having been pawned, is redeemed,— 
abstinence is not requisite, for the cause of 
it (namely, the acquisition of property and 
possession) does not exist in either instance. 

TFTiere the carnal act is unlaivfnl, all 
hicentwes to it arc prohihited. — In every 
case where abstinence is enjoined, and car- 
nal connexion prohibited, all sorts of allure- 
ments and dalliance, such as kissing and 
hugging, are likewise prohibited, as these 
lead to the commission of unlawful acts. 
Add to this, the possibility of their being 
committed on the property of another, as 
may happen if the slave prove with child 
and the seller lav claim to her. (It is 
repo^'^d from Mohammed that dalliance 
with a captive slave girl is lawful.) 

Pregnant icomcn are purified hg deliver ijy 
and immature females by the lapse of one 
month , — The purification of a pn'gnant fe- 
male slave is established by her delivery, and 
that of a girl in whom the menses have not 
yet appeared, by the lapse of a month, that 
space being, with respect to such an one, a 
substitute tor the courses, in the same man- 
ner as holds in the case of a woman undtu* 
Edit.* If, however, the menstrual blood 
should discharge itself before the expiration 
of the month, the purification by lapse of 
time is annulled, because of the ability«Avilli 
respect to the original circumstance, prior 
to accomplishing the object of the substi- 
tute. 

Rule respecting adult females not subject 
to the courses . — Ir the coui'ses be delayed in 
a female slave who is of age to be subject to 
them, it is in that case requisite to refrain 
from any carnal connexion with her, until 
it appear that she is not pregnant, when it 
becomes lawful to cohabit with her. (This 
opinion is quoted from Hancefa, in the Zahir 
Rawayet, without specifying any particular 
term.) 

Revices used to elude the ahstinejice re- 
mired, — It is allowable, according to Aboo 
Yoosaf, to elude the abstinence by the prac- 
tice of a device ; in opposition to the opinion 
of Mohammed. The arguments of each on 


* See Edit, Vol. I., p. 128.— There seems 
here to be a small mistake in the text, as the 
Edit of a female slave not subject ^to the 
oourses is determined by the lapse of a'month 
{ind an half. « 


this point have been already detailed under 
the Head of Sbaffia. — The op^on of Aboo 
Yoosaf has been adopted, by razees in their 
decisions, where it has appeared that the 
seller bad not cohabited with the slave from 
the period of her courses antecedent to the 
sale and, according to the opinion of Mo- 
hammed, when the contrary has been proved. 
The device which may be practised in a case 
where the purchaser is not married to a 
free woman,^ is that he may first marry the 
slave, and then purchase her. t— If, on the 
contrary, he be already married to a free 
woman, the device in that case is that the 
seller, previous to the sale, or the purchaser, 
before taking possession, give the slave in 
marriage to another person (who must, how- 
ever, be one in whom they can confide, that he 
will not cohabit with her, and that he will 
divorce her), and then, that the party pur- 
chase the slave, in the former instance, or 
take possession of her, in the latter, — and 
the husband divorce her; — because as the 
purchaser was at any rate prohibited from 
cohabiting with the slave at the time when 
the cause of the abstinence first operated 
(that is, when he first acquired property and 
possesion), no abstinence is tnerefore re- 
quired aft(;r sbe did become lawful to him, 
as regard is paid to the time and circum- 
stances under which the cause takes place ; — 
in the same manner as where a person pur- 
chases and takes possession of a slave who is 
in her Edit, — in which case, upon the expi- 
ration of the term of Edit, abstinence is 
no longer required, since in this case the 
slave was not lawful to the purchaser at the 
time of the cause taking place. 

A person pronouncing Zihar must entirely 
abstain from his wife until he have made 
expiation , — It is not lawful for a person who 
has given abusive language to his wife,t 
either to look at lier pudenda in lust, or to 
cohabit with her, or to kiss or touch her, 
until such time as he have performed expia- 
tion; because, as it is unlawful for him to 
copulate with her until after expiation, it is, 
consequently, unlawful that he enter into 
dalliances with her, since the cause of an 
illegal act is likewise illegal in the same 
manner as holds in cases of Yttikaf§ and 


* This condition is here made, because it 
is not lawful for a Mussulman to marry a 
slave if he should be previously married to 
a free woman. (See Vol. I., p. 31.) 

t It is here understood that marriage 
exempts from abstinence. 

t Literally, “it is not lawful for a Moza- 
hir,”— meaning a person who has pronounced 
a sentence of Zihar upon his wife. (This 
whole passage will be better understood by 
a reference to a Zihar, Vol. I., p. 117.) 

§ Yttikaf is a religious austerity prac- 
tised by the most pious of the Mussulmans 
iy the last ten days of the montk Ram- 
zan; they remain during that period in a 
mosque, without ever departing from it but 
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Hiram ; ♦ or where a person, by mistake, 
cohabits with the wife of another,— in which 
case she must observe an Edit; during 
which, as it is unlawful for the husband to 
have connexion with his wife, so it is like- 
wise unlawful for him to use any of its 
incentives with her. It is otherwise during 
the courses or fasting, for, although copula- 
tion be at such time prohibited, yet dalliance 
is lawful, because tlie courses are frequent 
and of lon^ continuance, engrossing a great 
part of life, as they happen once every 
month, and continue ten days every time ; — 
and, in the same manner, the days of fasting 
are protracted to one month by the divine 
ordinances, and (among pious persons) volun- 
tarily occupy a considerable part of life ; — 
whence if aalliances were forbidden during 
those terms, it would tend to restrain men 
too much in their enjoyments. 

A person inthdging in ivantvnness with 
two female staves who are sisters, must put 
one of them away before he can have con- 
nexion with the other. — If a person, incited 
by passion, should kiss two femalf slaves 
who are sisters, he is not in that case per- 
mitted to have carnal connexion with either 
of them, or to kiss, touch, or look at the 
pudenda of either in lust, until he render one 
of them unlawful to him, either by making 
her the property of another, in whatever 
manner he may choose, or by giving her to 
another in marriage, or by emancipating 
her ; because it is not lawfiil ('ither to co])u- 
late or to enter into dalliance (such as kiss- 
ing and hugging) with two sisters. But 
whenever one of them is rendered unlawful, 
the enjoyment of the other is i)erniitted to 
him. — (The transfer of a part of the slave, 
in this instance, is the same as a transfer of 
the whole, with respect to the illegality of 
enjoyment;! and so likewise the emanci- 
pating her, or rendering her a Mokatiba in 
part.) If, on the contrary, he let one of 
them to hire, or pawn her, or create her a 
Modabbira, the other is not thereby made 
lawful to him, as ho does not by any of 
these acts relinquish his property in her. 
If, also, he should give one of them in mar- 
riage to any person by an invalid contract, 
he does not tnereby acquire a right to enjoy 
the other; unless, however, the husband ()f 
that one consummate the marriage, in which 


when the calls of nature absolutely force 
them, abstracting themselves at the same 
time from all enjoyments. 

* Ihram is the period during which the 
pilgrims remain at Mecca. — They are then 
Buyect to a number of strict regulations, 
and are particularly enjoined to refrain 
from all worldly pleasures. 

t That is to say, be will as completely 
render one of the sisters illegal (or forbidden) 
to him (and consequently legalize his con- 
nexion ifith the other) by selling or other- 
wise transferrinjp: his property in a pan of 
her, as by transferring her in toto. 


case an Edit is inoumbent upon her, and 
this is the same as a valid marriage, with 
regard to rendering the enjoyment of her 
ille^. If, also, he once carnally enjoy ouo 
of them, he may afterwards continue to do 
so but ho cannot then lawfully have con- 
nexion with the other ; for if so, it would be 
a connexion wdth two sisters, which is un- 
lawful ; but this consequence is not induced 
by connexion with one of them. 

Any two women who are related to each 
other in a degree that prevents their being 
lawfully married to the same person, are 
considered a& sisters, and are consequently 
subject to the rules exhibited in the pre- 
ceding ease. 

Men must not hiss or embrace each other, 
— It is abominable for one man to kiss 
another either in the face or hand, or on any 
other part ; as it is likewise for two men to 
einbracc each other. Tahavoe reports that 
this is the opinion of llaneefa and Moham- 
med ; but that Aboo Yoosiif holds it not im- 
proper for a man either to kiss or embrace 
another ; beoause it is related that when 
Jiiflier came from Abyssinia the prophet 
embraced him and kissed him between the 
eyes. The argument advanced by llaneefa 
and Mohammed is a tradition that the 
prophet prohibited both kissing and embrac- 
ing; and with respect to the circumstance 
adduced by Aboo Yoosaf, it must be con- 
strued as having happened prior to the pro- 
hibition. The learned, however, have said 
that this disagreement between our doctors 
concerning the act of embracing, respects 
only a case w^here men are not properly 
dre^seil, as whore, for instance, they are in 
drawers only ; but that those acts are allow- 
able, ill I he opinion of all our doctors, when 
the partie s are clotlied with an under and 
upper garment. — This is the most approved 
doctrine. 

J^nt they may join hands. — The joining 
hands by way of salutation is allowable ; for 
the prophet has said, “ Whosoever joins his 
hand to that of his brother Mussulman,* 
and shakes it, shall be forgiven of his sins." 

Section VI, 

Of the Rules to he observed in Sale. 

Rung may he sold ; hut not human excre- 
ment. — TiiEiiE is no impropriety in the sale 
of dung ; but it is abominable to sell human 
excrement, ^hafei maintains that the sale 
of dung is likewise abominable, because of 
its being actually filthy; in the same nyinner 
as excrement, or the undressed skin of a dead 
animal. — The argument of the Haneefites 
upon this point is, that dung is capable of 
yielding profit, as it is commonly strewed 
upon land, in order to render it more fertile ; 
and as it thus yields a profit, it is therefore 
a valuable property, the sale of which is 
lawful. 

Unless mixed with mud , — It is otherwise 
witl# respect to excrement, as that is incapa- 
ble of profit, unless it be mixed with mud, 
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wlien ilie sale of it becomes lawful,* accord- 
to wbat is reported from Mohammed ; 
,wiuob is approved. 

A perBon may purchase and have connexion 
wUh a female slave on the faith of the seller* 8 
assertion respecting her. — If a person see 
another selling a female slave, he at the 
aame time knowing her to be the property of 
some other person, and he be informed by 
tlxe seller that “ he has been empowered by 
liat other to dispose of her,’ ’it is in that 
case lawful for hini to purchase her, and 
have carnal connexion with her ; because 
the word of one man, although he be not 
upright, t may be received in temporal 
matters, provided there be no opponent to 
shake the credit of his testimony. — The 
same rule also holds if the seller allege that 
he had received her in donation from the 
other, or that he had bought her from him ; 
with this difference, however, that he is 
here required to be of an upright and trust- 
worthy character and so likewise if he be 
not trustworthy, provided the purchaser 
believe that he speaks truth ; but if ho dis- 
believe him, it is not lawful for him to pur- 
chase the slave. The law is the same, if the 
purchaser, not having previously known the 
lemalo slave, be informed by llie seller, that 
“she is the property of another, wlio has 
empo^ ored him to sell her,’’ — or that “he 
has purchased her from such a person.’’ — If, 
on the other hand, knowing her to have been 
in the possession of another, he do not 
receive any information 1‘rom the seller, he 
cannot in that case lawfully purchase her 
until he know by what means the seller has 
acquired a property in her ; for her having 
been in the possession of another is an argu- 
ment of her being the proi)erty of another. 
If, on the contrary, he should not know her 
to have been before the property of another, 
he may then lawfully purchase her, notwith- 
standing the seller bear a bad eharaefer; 
because possession, ('ven with an unjust 
man, argues property; and suspicion, or 
» probable conjecture, lose all force in any 
case where a legal argument can be urged. 
Where it is evident, liowevcr, that a ])ersoii 
of such appearance as the seller is not likely 
to be the proprietor of her, it is most prudent 
on that account to avoid buying her. Xever- 
theless, if the purchase he made, there are 
hopes of its being lawful, because of its 
being supported bv a legal argument. 

But if the seller he a slan% precaution 
must he used. — If the person who oifers the 
female slave to sale he a slave, male or 
female, in that case the other must neither 
accept nor purchase her until he enquire 
into the circumstances ; because, as property 
cannot ho a proprietor, it is evident that 
some other is the proprietor of her. If, 


Because in this case the mud or manure 
is the article sold, the ordure being merely a 
dependant. « 

T Arab, Adil, in opposition to Fasik. 


however, the seller inform him that his 
master had licensed him to sell her,*’ his 
word may in that case be taken, provided he 
be upright and trustwor^y : but if he be 
otherwise, the purchaser must be guided by 
probable opinion; and if he have not the 
means of forming any opinion of him, 
whether good or had, he must not in that 
case purchase her, or admit his allegation 
concerning her. 

A woman may marry {after observing her 
Edit) on receiving authentic information of 
her widowhood or divorce. — If a person of an 
upright and trusty character inform a woman 
that her husband, who was absent bad died, 
or that he had divorced her thrice, — or, if a 
person of a reprobate character deliver her 
a letter from her husband, wherein he 
acq^uaiuts her of his having divorced her, 
and she, not knowing for certain that the 
letter was WTitten by her husband, should 
however be led to think so, — in either of 
thcvse eases she may lawfully observe her 
Edit, and then marry because in this 
instance a circumstance destructive of the 
former marriage has oeeurred without any 
person appearing to contradict it. In the 
same manner, also, if a woman inform a 
man that her husband had divorced her, and 
that the slated period of her forbearance 
had elapsed, the man may lawfully marry 
her. If, also, a woman inform her former 
husband who had divorced her thrice, that 
“ after tlie lapse of lier Edit she had married 
another, with whom she had cohabited, and 
that having divorced her she had again 
completed her Edit from that divorce,” the 
lirst hus])and may in that case lawfully 
marry her again. The law is also the same 
wliere a woman informs a person that, 
having been a slave, she had received her 
freedom. 

Information tending to annul a marriage^ 
must not he credited unless supported hy 
testimony. — If a person inform a woman that 
her marriage had been originally unlawful, 
inasmuch as her husband was at that time an 
apostate, or her foster-brother, his word is 
not in that ease to he credited, unless con- 
firmed by the evidence of two men, or of one 
man and two women. So likewise, if a per- 
son inform another that his wife had been an 
aposUte at the time of marriage, or that she 
is his foster-sister, he is not in that case 
permitted either to marry the sister of that 
woman, or to marry other four women, until 
the information so given be fortified by the 
attestation of two upright men. For here 
the husband is informed of an illegal cir- 
cumstance co-existent with the marriage ; 
whereas his execution of the contract of 
marriage is an argument in favour of its 
validity, and a denial of its illeg^ty ; and 
hence the information of the other is appa- 
rently contradicted. The case is otherwise, 
how^ever, if a person, having married a oUld, 
shqjild he informed that she had afterwards 
sucxed the n^k of his mother or sister ; for 
the information so given is to be believed, 



Book XIIV.] ABOMIKATIONS. m 


since here the bar to the maniagfe is ‘sub- 
sequent to, and not oo-existent with, the 
oontraot ; and the execution of the contract, 
being antecedent to the circumstance of its 
illegality, does no^therefore afford any proof 
of its non-existence; whence the informa- 
tion is not controverted. 

A' man is not at Uhcrty to marry a female 
slave on her informing him that she is free. 
— If a girl, so young as to bo unable to give 
any account of herself, being in the posses- 
sion of a man who asserts her to be his ]>ro- 
perty, should be afterwards, when she 
arrives at the age of maturity, met in 
another city by a mnn wlio i’ormerly know 
her, and tell \nm tliat “ slie is a free 
woman,” ho is not, on tlio strength of her 
word, permitted to marry her, as tluTO is an 
argument against the truth of it, namely, 
her having been in the possession of anolln'r. 

A Mussulman is not alhaced to pay his 
debts by the sale of wine ; hat a Christian 
may pay his debts in this manner. — If a 
Mussulman, involved in d(‘bt, sliould sdl 
wine, it is obominahh' in his creditor to 
receive payment in the money so obtained ; 
whereas, if the debtor were a Cliristian, it 
would be allowable so to do. The reason ()f 
this distinction is, that in the former in- 
stance the sale was invalid, as wine is ind 
valuable to ^lussulmans, and the priaa of it 
being therefore the juoperty of the pur- 
chaser, cannot be lawfully received in pay- 
ment. In the latter instance, on 1h(‘ con- 
trary, the sale was lawful, wdno being a 
valuable commodity amongst Christians ; 
and as, consequently, the price of it is the 
property of the seller, the discharge of a 
debt from such price is lawful. 

It is abominable to monopolize the neces- 
saries of life ; or to forestall^ the marhet . — 
It is abominable to monopolize* the ncees- 
sarics of life, and food for cattle, in a city 
where such monopoly is likely to prove 
detrimental. So likewise is it ahomiiialde 
to forestall ;t as where people leave a city to 
meet a caravan with a view to purchase 
goods and lay them up. This, ho-weytT, is 
immaterial, when it tends not to the injury 
of any one. The argument, in this ease, is a 
tradition of the prophet, who said, ” Jilessed 
is the Jaltb, and accursed is the mono- 
polizer.” (By Jalih is to be understood a 
mercLant who brings camels, goats, and so 
forth, for sale.) Another argument is, that 
grain is connected witli tlie rights of every 
one, whence the withholding it from sale is 
an invasion of the general rights of mankind, 
and an occasion of scarcity in their necessary 
food. Such an act is therefore abominable 


where the effects of it ore extended to the 
people ; as is the case when the monopoly is 
made in a small city, It is otherwise, how- 
everj where it carries not along with it any 
sensible detriment to the people, as where it 
.8 done in a large city. The law is similar 
n the case of forestalling. The learned, 
however, remark that this is where the pur- 
chasers neither conceal from the merchants 
the price current of tlie market, nor deceive 
them in it ; for if they either conceal or 
dec(‘ivo them in the established prices, the 
anticipation of the market is in such case 
nbominahlo, whether it be hurtful in its 
(msoquences or otherwise. The restriction 
i.f tlie term llitikar, or monopoly, to the 
necc ssaricH of life and the food of animals is 
according to llunecfn. Aboo Yoosaf has said 
that the hoarding of anytliing, the deten- 
tion of which from circulation produces bad 
coTiscqucnccs, although it'be such articles as 
old, silver, or cloth, comes equally within 
he chdinition of a monopoly. It is reported 
from Mohammed, on the contrary, that the 
Avithholding of cloth from the market does 
not <*onstitiito a nioiiopoly. It therefore 
appears that, according to Ahoo Yoosaf, 
ri'gard is paid to tlu' actual detriment in 
d(‘tcrmining the monopoly, as that is the 
cause of it s being abominated ; whereas, 
according to Tlnnecfa, rc’gard is paid to tho 
particular detriment. Dc'crces pass accord- 
ing to the latter opinion. It is to bo observed 
that, if the p('riod of dc'tf'iition ho short, it is 
not a monopoly, as not being tlion attended 
with any detriment. If, on tho contrary, 
the period b(' long, it becomes an abomin- 
able monopoly, as it then induces detriment. 
Some h}ive said that by a, long period is to 
ho understood at least forty days, beoauso of 
a saying of the prophet, ‘‘ Verily, whosoever 
hoards victuals for the space of forty days 
is at variance with (loi), and Gon is at 
variajice with him.” Otliers have said that 
a month is a long space, and that any time 
less is a short space ; and that the decree of 
guilt rises in proportion to the necessities of 
the people, and the effect of the monopoly in 
lirqduchig a famine. Others, again, have 
said, tliat although there be a fixed period 
for rendering it nimishablo in this world, 
still it is criminal, how^over short the period 
may be. In short, it is not good to trade* in 
gi'iiin, or commodities of that nature. 

It at a person may nio)iopolize the product 
of his oa)n yroundsy or what he brings from 
a distant place.— -\v a person should hoard a 
quantity of grain, being the product of^his 
own cultivation, or which he had brought 
from another city,— in either of these cases 
it is not deemed an abominable monopoly: — 


• * Arab. IhtikaTr It is explained in the 
text to signify, in its literal sense, the laying 
up of anything ; and in the language of the 
LAW, the purchasing of grain, or other ne- 
cessaries of life, and keeping them up with 
view to enffance the price, 
t .^b. Talakkee. 


* By trading is not here to be understood 
simple p\ircha&e and sale, but the usual 
practice of merchants in keeping up their 
commodities, and watching the turns of the 
market, in order to sell to the greatest 
aiAvantage. 
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it i 0 not 00 in the first case, because such 
p^uet being an unmixed right of his j 
without aiyr relation to that of other people, j 
he is therefore permitted to hoard it up ; and 
in the same manner as it is lawful for him 
not to cultivate the seed, so is it lawful for 
him not to sell the product .—nor is it so in 
the second case, according tp the opinion of 
Haneefa, the reason in* support of which is, 
that the rights of the people extend only to 
what is collected in the city, or what is 
brought thither from its dependancies. Ahoo 
Yoosaf, on the contrary, deems this practice 
abominable, because the tradition recorded 
on this head is absolute. Mohammed, also, 
has said that every place from which grain 
is frequently brought to a particular city 
may be deemed a dependancy of it ; and that 
a monopoly of whatever may be brought 
from such place is forbidden, as the rights 
of the people are. connected with it. It is 
otherwise, however, where goods are brought 
from a distant place, siicli as it is not cus- 
tomary to bring them from ; since in that 
case the rights of the community are not 
concerned. 

Sovereigns must not fix prices. — lx is^ not 
the duty of sovereigns to establish fixed 
prices to be paid by tne community ; because 
the prophet has forbidden this, saying, 
“ Establish not prices, as these are regu- 
lated by God.” Besides, the price is the 
right of the merchant, and the measure of it 
is therefore left to him ; and sovereigns are 
not entitled to invade any such right. 

Except in cases of necessity . — Except 
where the welfare of the community is con- 
cerned, as shall presently be made appear. 

A monopolizer., upon information^ must he 
required to sell his superfluous provisions . — 
If a person guilty of a monopoly be brought 
before the Kazee, he must direct him to sell 
whatever he may have laid up more than is 
amply sufficient for the subsistence of him- 
seli and family, and must prohibit him from 
the like practice in future ;~and if, after 
tins, he should again monopolize, the Kazee 
may then chastise him at liis own discretion. 

A combination to raise the price of pro- 
visions must he remedied hy the magistrate 
fixing a rate. — Ir victuallers, taking ad- 
vantage of the necessity of the people, raise 
the market to an exorbitant rate, and the 
Kazee be otherwise unable to maintain the 
rights of the people, he may in that case 
regulate the prices, with the assistance of 
men of ability and discernment. — Notwith- 
standing this, however, if they should con- 
tinue to sell their grain at a rate exceeding 
the fixed standard, the Kazee must confirm 
the sale, nor has he the power of annulling 
it. This, according to Haneefa, is evident ; 
for he holds it unlawful to inhibit a freeman 
in this respect and so likewise, according 
to the two disciples, unless the inhibition 
affect only some particular people, since 
(agreeably to their tenets) inhibition* is not 
allowed where it is indefinite. t 

Is it lawful for a Kazee to sell the grain 


of a monopolizer without his consent ? 
Some sdy that upon this point there is a 
diversity of opinion, in the same manner as 
in the case of selling: the effects of a debtor : 
—whilst others maintaiif that it is lawful 
in the opinion of all our doctors, because 
Haneefa holds it just to inhibit a freeman, 
with a view to removing a common evil, as 
is the ease in the present instance. 

Arms must not he sold to seditious persons, 
— It is abominable to sell arms in tne time 
of sedition to a person whom the seller 
knows to be a rebel, as this is a cause of 
evil. If, however, the seller should not 
know the purchaser to be engaged in the 
rebellion, he may then without blame sell 
arms to him. 

llie cr tide juice of fruit may he sold for 
the purpose of making wine. — There is no. 
impropriety in selling the juice of dates or 

f rapes to a person whom the seller may 
now intends making wine of it; for the 
evil does not exist in the juice, but in the 
liquor, after it has been essentially changed. 
The case is different with respect to selling 
arms at a time of tumult, since in that in- 
stance the evil is established, and exists in 
the original thing, arms being the instru- 
ments of sedition and rebellion. 

A house may he let to hire anywhere out 
of a city for the purpose of a pagoda or a 
church.'— Iv a person let a bouse to hire in a 
village, or in the neighbourhood of a city, in 
ord(T that the lessee may convert it into a 
pagoda, or a Christian church, or that he 
may sell wine in it, it is immaterial, ac- 
cording to Haneefa. The two disciples hold 
such lease to be improper, as tending to 
promote sin. The arguments adduced by 
Ilanecfa arc, that the compact is formea 
with a view to obtain profit from the house, 
which becomes due immediately upon the 
delivery ; that the guilt exists only in the 
act of the lessee ; and that, as ho is a free 
agent, no crime of his can therefore be re- 
flected upon the lessor. The reason of re- 
stricting the place, in this instance, to a 
village, or the neighbourhood of a city, is 
because it is illegal to let out a house in a 
city for any of the above-meutioned purposes, 
as there the light of the Mussulman religion 
is supposed to blaze, which is not always 
the case in other places. The learned, how- 
ever, have said, that this refers only to the 
neighbourhood of Koofa, because many 
infidels reside there : hut that in any other 
place where the Mussulman religion prevails 
it is unlawful. This latter opinion is the 
most authentic. 

A 3Iussuhna7i 7nay cai'ry wine for an 
i)ifidef a7id receive wages for so doing, — If 
an infidel hire a Mussulman to carry wine for 
him, and afterwards pay him for his labour, 
the money so obtained is lawful to the 
Mussulinan. The two disciples have said 
that it is abominable, as bein^ the instru- 
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people who are concerned in wine, amongst 
whom are they who carry it. The argument 
of Hfmeefa is, that the sin lies only in the 
drinking of it, which is the act of a free 
agent ; that the carrying it is no ways allied 
to the drinking of it; and that the object 
of the porter is not that another should 
drink it, but only that he himself should 
obtain the reward of his labour : — and with 
respect to the tradition above alluded to, it 
refere only to a case where tho wine is 
carried with intent to promote sin. 

Hides respecting the ground and houses at 
Mecca. — Thi-iiie is no impropriety in the 
sale of the walls of the houses at Mecca, but 
it is abominable to sell the ground on which 
they stand. This is the opinion of llancefu. 
The two disciples have said that the ground 
of Mecca may likewise be sold ; and it is 
also related that Hanecfa accorded in this 
opinion ; because in the same manner us the 
houses arc property, so likewise is the 
ground. The real opinion of JIaneefa, how - 
ever, is that it is improper ; because the 

Tophethas said, “Mecca is sacred, and the 

ouses there can neither be sold nor in- 
herited.'* Mecca, moreover, is sacred, as 
being a dcpendancy of the Kaba, and the 
place where reverence is particularly shown 
to it ; whence it is not lawi'ul either to hunt 
at Mecca, or to cut the thorns or grass which 
grow there (except when they have faded 
and become parched) ; or to shake the leaves 
off tho trees growing there. 

It is abominable to let ihe ground at 
Mecca, because the prophet has said, “AVho- 
soever hires out the ground of Mecca is 
guilty of usury: whoever has use for the 
ground at Mecca, let him reside in it; and 
whoever possesses more than is sulHcient for 
his own purposes, let him bestow it upon 
others." 

Implied usury is ahomiiiahle.—^v a person 
take from a merchant something he may 
have occasion for, and leave with him a 
certain number of dimis (for example) he is 
guilty of an abomination ; because, in thus 
taking what he wants, he derives an ad- 
vantage from a loan (namely, the money he 
leaves with the merchant :) and the prophet 
has prohibited us from taking interest on 
loans. He must therefore first deposit the 
dirms with the merchant, and then take 
from him whatever he may want ; as the 
money is in this case a trust, and not a loan, 
insomuch that the merchant is not subject 
to pay a compensation in case of the loss of 
it. 

Section VII. 

Miscellaneous Cases. 

The Koran ought to he written without 
• marks or points. — It is abominable to dis- 
tinguish the sentences of the Koean with 
marks, or to insert in it the points or short 
vowels. Nevertheless the learned amongst 
the moderns have said that these distinc- 
tions are proper when made for the use of^a 
foreigner. 


Infidels may entsf the sacred mosque ^ — 
Thkkk is no impropriety in a Polytheist* 
entering the sacred mosque.t Shafei held 
this to be abominable ; and Malik has said, 
that it is improper for such to enter into any 
mosque. — The argument of Shafei in sup- 
port of his opinion is, that God has said m 
the Koran, “Associators are impure, 
AND therefore MUST NOT BE PERMITTED 
TO ENTER THE SACRED MOSQUE.’' Another 
argument is, that an infidel is never free 
from impurity, as he does not perform 
ablution in such a manner as to work a 
purification ; and an impure man is not 
allow't’d to enter into a mosque. The same 
arguments have been urged by Malik; but 
he (‘xteuds them to any mosque. The argu- 
ment of our doctors on tliis point is drawn 
from a tra<lition that the prophet lodged 
several of the tribe of Sakeei, who were 
infidels, in his ow'ii mosque. Besides, as 
the impurity of an infidel lies in his un- 
helit f, lie dues not thereby de file a mosque. 
With respe et, moreover, to the text above 
quoted, it nuTely alludes to infidels entering 
a mosque in a haughty and forcible manner, 
and to a custom wliii li was practised in the 
days of ignorance of w’ujking about the 
mosque naked. 

Jt IS ahominahle to keep eunuchs. — It is 
ahoininablu for a Mussulman to keep eunuchs 
ill his servici', us the employment of them is 
a motive with men for reducing others to a 
like state, a practice which is proscribed in 
the sacred writings..t 

It is allowed tv castrate cattle. — It is not 
abominable to castrate cattle, or to make a 
horse copulate with an ass, as these tend to 
the benefit of mankind. Besides, it is re- 
lated, in the Nakl Halu'ch, that the prophet 
rode upon a mule, which, if such promiscu- 
ous procreation of animals had been prohi- 
hited, he would never have done, as thereby 
a door would have been opened to sin. 

jV Jew or Christian may he visited dur- 
ing sickness. — There is no impropriety in 
visiting a Jew or Christian during their 
sickness, as this afibrds them a kind of con- 
solation ; and tbo law does not prohibit us 
from thus consoling them. Nay, we are told, 
in the Nakl Saheeb, that the prophet visited 
a Jew who lay sick in his neighbourhood. 

Vain invocations in prayer not allowed . — 
It is abominable that a person, in offering 
up prayers to God, should say, “I beseech 
thee, by the glory of thy heavens ! ’* or “by 
the sydendour of thy throne ! " for a style of 


* Arab. Moshirrak, i. e. an associator, 
including all who deny the unity of the 
Godhead, and therefore applying to [trini- 
tarian] Christians as well as to Idolators. 

t This is a mosque in Mecca, so called 
because the prophet most frequently offered 
up prayers in it. 

t Tl«it is, in the Koran, which is termed, 
by w«ty of pre-eminence, tho Shorra, or 
iAW. 
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this natere would lead to suspect that the aud his presents consisting: of cloth or 
Almighty derived glory from the heavens ; money m other words, they are all equally 
whereas the heavens are created, but Goi>, abominable in the acceptance, as being all 
with all his attributes, is eternal and immu- gratuitous acts, to which a slaVe is not com- 
^ble. It is, however, recorded by Aboo petent.—The reason, however, for a more 
Yoosaf, that there is no impropriety in this favourable construction of the law, in this 
(an opinion which has been likewise adopted particular, is that the prophet accepted a 
oy Adoo Lais), because it is related of the present from Soliman when he was a slave, 
prophet that he offered up* a similar prayer and from Bareera when she was a Mokatiba. 
to God. Our doctors, on the other hand, A number of the companions, also, accepted 
have urged that this tradition is uncertain ; an invitation from the freedman of Aboo 
and that to abstain from whatsoever is sus- Itussaid whilst he was yet a slave. There is, 
pected of being wrong is most prudent and moreover, a sort of necessity which operates 
advisable. upon a mercantile slave, and obli^s him to 

It is abominable to say, in a prayer, “ I give into these several customs. Thus, for 
beseech thee, 0 God, by the iiionx of" instance, if a person, having gone to his shop 
(any particular person), or “by the rig nr with a view to purchase wares, and having 
of " (any of the prophets) ; because none of requested of him something to drink, shoula 
his creatures is possessed of any right with be refused by him, in that case he would con- 
respect to the Creator. sequently incur the imputation of covetous'- 

uaming is disallowed.— J t is an aborai- ness, few people would frequent his shop, 
nation to play at chess, dice, or any other and his trade would thereby be ruined, 
game ; for if anything bo staked it is gam- Besides, when a slave is permitted to trade, 
bling, which is expressly prohibited in the he implicitly possesses all the power of a 
KoiiiN *, or if, on the otlier hand, nothing merchant in its full extent. But he is under 
be hazarded, it is useless and vain. Besides, no necessity of clothing people, or of dis- 
the prophet has declared all the entertain- tributing money to them ; and hence it is 
ments of a Mussulman to be vain excepting not allowed to him to perform such acts, 
three ; the breaking in of his horse ; the in conformity with what analogy suggests 
drawing of his bow ; and the playing and upon this subject. 

amusing himself with his wives. Several General rules icith respect to infant orphans 
of the learned, however, deem the game of or foundlings. — If a person bestow any 
chess to be allowed, as having a tendency to thing in gift or alms upon an orphan* under 
quicken the understanding ; Avhicli opinion tlio protection of a particular person, it is 
has also been ascribed 1o Shafei. — Our doc- lawful for that person to lake possession of 
tors have founded their judgment in this such gift or alms on his behalf. — It is hero 
particular on a saying of the prophet, proper to remark, that acts in regard to 
“ Whosoever plays at chess or dice does, as infant orphans are of three descriptions. — 
it were, plunge his baud into the blood of I. Acts of guardianship, such as contracting 
a hog.'’ Moreover, plays of this nature arc an infant in marriage, or selling or buying 
apt to withhold men from tlie adoration and goods for him; a power which belongs 
worship of God at the set periods; and the solely to the Walec, or natural guardian, 
prophet has said, “ Wliatsoev('r tends to re- whoiii the law has constituted the infant’s 
fax men in their duty to God is consiejered substitute in those points. — II. Acts arising 
in the same light with the practice of gam- from tlie wants of an infant ; such as buying 
ing.” It is also proper to remark, that if a or selling for him on occasions of need ; or 
man play at chess for a slake, it destroys the hiring a nurse for him, or the like ; which 
integrity of his oharactc]’, and renders him a i)ower belongs to the maintainer of the in- 
Fasik, or reprobate ; but if he do not play at fant, whether he be the brother, uncle, or 
it for a stake, the integrity of his charaeh'r (in the case of a foundling) the Mooltakit, 
is not affected. Aboo Yoosaf and ]\Ioham- or taker-up, or the mother, provided she be 
med hold it abominable to salute any person maintainer of the infant; and as these are 
that is engaged in play ; since, in thus re- empowered with respect to 'such acts, the 
framing, our abhorrence of gaming may he Walee, or natural guardian, is also empow- 
expressed. Haneefa, on the contrary, holds ered with respect to them in a still superior 
it proper, as being the means of diverting degree nor is it requisite, with respect 
the parties from their game. to the guardian, that the infant be in his 

Presents {except of cloth or money) and immediate protection. — III. Acts which are 
entertainments may he accepted from a mer- purely advantageous to the infant, such as 
cantik «/«re.-yTHERE is no impropriety in accepting presents or gifts, and keeping them 
a person receiving a present from a slave for him ; a power which may be exercised 
who is a merchant ; or in accepting from him either by a Mooltakit, a brother, or an uncle, 
an invitation to an entertainment ; or in and also by the infant himself, provided he 
borrowing his carriage ; but it is abominable be possessed of discretion, the intention 
to receive from him a present either of cloth being only to open a door to the infant's re- 
or money. — What is here advanced proceeds 
upon a favourable construction of tke law. 

Analogy would suggest that there is uo dif- * Arab. Lakeet. Properly, a 'foundling, 
fereno© whatever between his invitations (See Yol. II., p. 206.) 
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oeiving benefactions of an advantageous 
nature. — The infant, therefore, is em- 
powered in regard to those acts (provided 
he be ^screet), or any person under whose 
protection he maf happen to be. 

It is not lawful for the Mooltakit [taker- 
np] of a foundling to hire him out in ser- 
vice ; nor is it lawful for an uncle to do so 
by Ids infant nephew, although he be under 
his immediate care. It is otherwise with a 
mother ; for she may lawfully let her infant 
child to hire, provided she have immediate 
charge of him ; because a mother is em- 
powered to use the sendees of her infant 
child by employing him, without tendering 
him any return, — whereas a Mooltakit or an 
uncle has not this power. — If the child 
should of himself enter into an engagement 
of service, it is not valid, as there is a pos- 
sibility of its tending to his prejudice. — 
Still, however, if after having hired himself 
out he should fultil his engagement, it is 
then valid ; because in thus confirming it 
his advantage only is consulted ; and he is 
consequently entitled to th(' liire agreed for. 

A master must notfix an iron collar on the 
neck of his slave. — lx is abominable for a 

erson to fix an iron collar on the neck of 

is slave in such a manner as to deprive 
him of the power of moving his head, ac- 
cording to tne custom of tyrants ; because a 
punishment of this nature is like the tor- 
ments of the damned, and is conse(iucntly 
unlawful, in the same manner as scorching 
with fire. 

But he may imprison him. — A Mussul- 
man may imprison his slave ; for as a cus- 
tom prevails amongst the Mussulmans of 
confining people who arc mad or seditious, 
so in a similar manner it is lawful for a per- 
son to confine a slave, that he may i)revent 
his absconding, and thus secure his pro- 
perty. 

Glystcrs are allowed in cases of necessity. 
— It is not abominable to apply a glyster in 
a case of need ; because medical practices 
are approved, in the united opinion of all 
jur doctors, as well as by the traditions of 
Ihc prophet. An application of this kind 
is, moreover, equally proper, whether it be 
administered to a man or Avoinan. It is not | 
allowable, however, to have recourse to any 
'"orbidden thing, such as wine, or the like ; 
hr it is unlawful to seek health by unlawful 
means. 

The allowances of a Kazee arr^ to he de~ 
frayed from the puhlie treasury. 1 r is not 
mproper to defray the :ill(jwaiie(‘s of a 
Kazee from the public treasury, l>ecause the 
irophet nominated Atab I>in Osaid Kazee of 
Mecca, appointing hini his allowance from 
;he public treasury there ; and he also no- 
minated Alee to be Kazee of Yemn, appoint- 
’ng him his allowance from the treasury 
here. — Besides, as a Kazee is, by the nature 
)f his office, confined to the business of 
guarding ^ the rights of Mussidmans, l^s 
maintenance is therefore drawn from their 
iroperty (and the public treasury is the 


m 

property of the Mussulman oommimity); 
for a oonfinement to wiy particular office or 
duty entitles to maintenance ; as holds in 
the case of an executor, or a Mozaribat 
factor who travels with the stock.— It is to 
be observed, however, that the propriety of 
the Kazee receiving bis allowance from the 
public treasury is only where he takes it in 
a satisfactory manner, without any condi- 
tion ; for if he should refuse to undertake the 
office, unless the sovereign allow him a cer- 
tain salary, it is unlawful ; because he in 
such case demands a reward for the dis- 
charge of an act of piety; for such the office 
of a Kazee is ; nay, the exercise of jurisdic- 
tion is the noblest species of devotion, — It 
is also proper to remark, tlmt if a Kazee be 
l)oor, it is most eligil)lc, or rather incumbent 
on liim to receive his maintenance from the 
publi(i treasury ; for otherwise he would be 
uuahlo to support the dignity of his office, 
from a necessary attention towards tho con- 
cerns of his subsistence. If, on tho contrary, 
he he rich, some deem it most eligible that 
ho should not receive his allowance from the 
public treasury ; whilst others maintain that 
it is ineuinbont on him so to do. The latter 
is the better oi)iuion ; because otherwise the 
oflioc might he rendered low and contempti- 
ble ; and also hccausc, if an indigent person 
should succeed a rich Kazee, it would then be 
difficult for him to procure a salary, as that 
had been, perhaps, for a long time relin- 
quished. 

Case of a Kazee dismissed after having 
rcceired his allotcance.—lF a Kazee, having 
possessed himself of one year’s allowance, 
should he dismissed from his office before the 
expiration of that year, tlicre is in. this case 
a (lisagreement amongst our doctors, in tho 
satiie manner as they have differed in opi- 
nion where a wife dies in a similar predica- 
ment.^' The better opinion, however, is that 
he ^lould restore tho excess. 

Vemale slaves may travel without being 
attended by a kiusnaut. — Tiiehr is no ira- 
propritity in a female slave or an Am-Walid 
travelling without being attended by a kins- 
man ; heeause a stranger (as has Decii al- 
ready explained) is considered the same as a 
kinsman witli respeet to looking at or touch- 
ing a female slave; and an Am-Walid is 
also a slave, as being property, although she 
cannot ho sold. 


BOOK XLV. 

OF THE CULTIVATION OF WASTE EANDS. f 

Definition of Mawat. — Mawat (which is 
here rendered waste land) signifies any piece 


* S»e Vol. I,, p. 143. 

t hccih. Ahya-al-Mawat, meaning, lite- 
rally, the revival of the dead. 
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of mimd iucaiMiblo of yieldmg advanta^, 
eitfier feom a want of water, an inunda- 
tion, or any other cause, such as prevents 
tillage; and it is termed Mawat, or dead, 
heeause, like the dead, it is of no use. 

A.nd ae$criptiofi of the land so termed . — 
Av r piece of ground which, from a long 
time, has lain waste without belonging to 
any person, or which has been formerly the 
property of a Mussulman, who is not then 
Known and is likewise so far removed from a 
village that, if a person call out from thence, 
his voice cannot there be heard, is termed 
Mawat. The compiler of the Hedaya re- 
marks that this is the explanation of it as 
delivered by Kadooree. It is reported from 
Mohammed that it is req^uisite the ground 
be neither the property of a Mussulman nor 
a Zimmee: and likewise, that it he of no 
use; in which case it becomes absolutely 
Mawat ; but that ground which is the pro- 
perty either of a Mussulman or a Zimmee is 
not Mawat. — If the proprietor be unknown, 
the ground in the mean time belongs to the 
Mussulman community; — but if he after- 
wards appear, it niust be restored to him, 
and the cultivator is responsible for what- 
ever damage he may have occasioned. — 
With respect to the ground being distant 
frt’m a village, as mentioned by Kadooree, 
A boo Yoosaf is of opinion that this is a 
condition, for this reason, that where the 
round is contiguous to a village it cannot 
e said to bo entirely useless to the inha- 
bitants of it. Mohammed holds it suilicient 
that the villagers do not in reality make use 
of the ground, whether it bo contiguous or 
not. The same opinion has been delivered 
by the Imam styled Khaliir Zada ; but 81iims 
nl Ayma, the Siruckshian, lias adopted the 
opinion of Aboo Yoosaf. 

The cultivation of waste lands invests the 
cultwator with a pro\)erti/ in them. — Wiio- 
SOEVEK cultivates waste lands, with the 
permission of the chief, obtains a property 
in them ; whereas, if a person cultivate 
them without such perniissiori, ho does not 
in that case become proprietor, according to 
Hanoofa. The two disciples maintain that, 
in this case also, the cultivator becomes pro- 
prietor ; because of a saying of the propnet, 
** Whosoever cultivates waste lands does 
thereby acquire the property of them and 
also because they are a sort of common goods, 
and become the properly of the cultivator in 
virtue of his being the lirst possessor ; in the 
same manner as in the case of seizing game, 
or vTatheriug firewood. One argument of 
Haneefn on this point is a saying of the pro- 
phet, “Nothing IS lawful to any person but 
what is permitted by the Imam and with 
respect to the saying quoted by the two dis- 
ciples, it is to be construed merely into a 
judicial permission (for the prophet was 
himself an Imam) , — in the same manner as 
whore he said, “ Whoever kills an infidel is 
entitled to his armour.” — Besides, aW waste 
lands ai'e plunder, seeing that the Mtissul- 
mans acquired the possession of them bv' 


conquest ; and hence no person can assume 
a property in them without the consent of 
the Imam, as holds iu all cases of plunder. 

Tithe only is due from land so cultivated^ 
unless it he moistened with tribute water . — 
Ip a person cultivate waste land, a tithe only 
is due from it, for it is unlawful to charge a 
Mussulman with tribute in the beginning : 
but if the land be moistened vdth tribute 
water, tribute may lawfully be imposed, as 
it then becomes due on account of the water. 
— If, also, a person cultivate waste lands, 
and afterwards relinquish them, and another 
then cultivate them, some have said that the 
second cultivator is best entitled to the pro- 
perty ; for the first was owner of the profits 
merely, and not of the land itself ; and 
therefore, upon his relinquishing it, the 
second obtains a superior claim. It is cer- 
tain, however, that the lirst cultivator may 
resume the lands from the second, because 
he is proprietor of them in virtue of having 
brought them to a state of cultivation (as 
appears from the saying of the prophet 
quoted in the preceding case), and does not 
forfeit his property by the relinquishment. 

In the cultivation of the circumjacent 
gronndsy a road mast be left to it. — If a 
person cultivate a piece of waste land, and 
four others afterwards bo cultivate the cir- 
cumjacent ground as to obstruct the passage 
into his property, it is reported, from Mo- 
hammed, that liis road is to lead through 
the ground of him who cultivated last ; for, 
after three of the sides bordering upon his 
property had been cultivated, the other of 
consequence remains for his ingress and 
egress ; and therefore the person who culti- 
vates it wilfully aims at the destruction of 
his right. 

Zimmee acquires a property in the land 
he caltivateSy as trell as a Mussulman. — Ip a 
Zimmee cultivate waste lands, he becomes 
proprietor of them, in the same manner as 
a Mussulman ; because cultivation endows 
with a right of property. (Haneefa, how- 
ever, holds that the consent of the Imam is 
requisite.) — A Zimmee and a Mussulman, 
therefore, are alike in this respect, in the 
same manner as in all other points of pro- 
perty. 

If the land he not cultivated for three 
years after it is marked off, it may he trans- 
ferred hy the Imam. — If a person circum- 
scribe a piece of ground, and set marks upon 
it with stones or such like, and keep it in 
that state for the space of three years with- 
out cultivating it, the Imam may in that 
case lawfully resume it, and assign it to 
another; because the ground was given to 
the first with a view to his cultivating it, so 
that a benefit might ensue to the Mussul- 
mans from the collection of the tithe and 
tribute ; and as he neglected this, it is there- 
fore incumbent on the Imam to deliver it 
over to another, that the end for which it 
was given to thb first may be answered. — 
Moreover, the eneom passing of wie ground 
with stones, iSce. , does not, like ciiltivation, 
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create a right of property, since by culti- 
vating Roland is understood rendering it 
productive, whereas the encompassing it 
with stones serves merely to designate the 
boundaries: the Iftid, therefore, still remains 
imappropnated as before. — With respect to 
the specification of three years, as here men- 
tioned, it is founded on a saying of Omar, 
“ The marker has no right after tnree years 
have elapsed/*— -It also proceeds on this prin- 
ciple, that three periods of time are requisite 
for a person who marks lands ; one, that he 
may go to his place of abode after having 
set the marks ; another, that he may there 
settle his affairs ; and a third, that he may 
reton to his land ; and each of these several 
eriods is determined at a year, as it is pro- 
able any less division of time, such as an 
hour, a day, or a month, might not suffice to 
answer the purpose. If, therefore, alter tlie 
elapse of three years the marker return not 
to his lands, it is presumed that he has relin- 
quished them. — Lawyers remark that what 
is here advanced proceeds u])on a principle 
of equity; but that, in strict uess of law, if 
a person cultivate the lands wliich anotlier 
has marked before the elapse of tlu5 ])enod 
above mentioned, he becomes the proprietor 
of them, as in this case he is the cultivator, 
and not the other. 

Manner of marking off tca'itv land. — lx is 
here proper to observe that wash) lands iiiay 
be marked by other modes besides setting 
stones, such as by surrounding them witn 
the branches of trees ; by burning the under- 
wood and thorns which may be growing upon 
the lands ; or by collecting them together 
and scattering them, mixed with a little 
earth, about the borders, without carrying 
them so uniformly round as to form a con- 
tinued boundary ; or, lastly, by digging a 
trench one or two yards in width. 

Cultivation is established by digging and 
watering the ground. — lx is related, as an 
opinion of Moiiammed, that if a person dig 
up and water a piece of waste land, he is 
then the cultivator of it ; whei^^s, if he dig 
it up or water it singly, ho is only held to 
have set a mark upon it. — In the same man- 
ner, if he dig a trench or ditch without 
watering the land, it is considered only as 
marking ; whereas, if he moisten it Avith 
water, after digging a trench, it is cultiva- 

tion. . . , , T 

Enclosing ity or sowing it with seed.—iVy 
moreover, a person raise an enclosure round 
the land so high as to be a dam to the water, 
he is held to have cultivated it ; and so like- 
wise if he sow seed in it. 

It must not he practised on the borders of 
lan^d already cultivated. —I t is not permitted 
to cultivate a piece of waste land imme- 
diately bordering upon lands that are in a 
flourishing state ; as it is requisite that a 
space be left for the use of the cattle of the 
other proprietor, and also for piling up his 
stacks, vj^ence such land does not cogie 
under the description of waste any more 
than a river or a highway;— and accord- 


ingly, onr doctors huve said, that it is not 
lawful for the Imam to bestow on a person 
any article of indispensable use to the 
Mussulmans, such as a salt-pit, or a well 
from which the people draw water to drink. 

A space is appropriated to wells dug in 
waste lands . — Whoevek digs a well in waste 
land is entitled to a space or piece of land ^ 
round it. If, therefore, the well be dug for 
the use of camels, a space of forty yards is 
annexed to it.— -This is related in the tradi- 
tions. Several of our doctors have construed 
the forty yards to mean the aggregate space. 
The better opinion, however, is that forty 
yards are annexed to each side of the well ; 
for as many lands arc of a soft and humid 
soil, it miglit hai)peii that if another person 
sliould dig a Avell at a less distance from the 
first than forty yards, the water of the one 
might ooze through the earth and communi- 
cate with the other. If the well be dug 
with a view to drawing water from it by 
means of camels or otlier animals, t in that 
case tlio space of sixty yards is annexed, 
according to the two disciples. Haneefa 
holds that in this case likewise only forty 
yards are allowed.— The arguments of the 
diseiplcs uiioii this point are twofold. — 
Fiusx, a saying of the prophet, “The pre- 
cincts of a fountain are five hundred yards, 
of a well from which camels may drink forty, 
and of a well from which water is drawn 
sixty yards.*'.— Secondly, there is a neces- 
sity that a considerable space bo annexed to 
a Avell of tliis nature, since the camels may 
be required to be led to a distance' from it, as 
tlie rope by Avbieh tlic water is drawn up is 
often of long extent ; ])ut where wells are so 
mad(' that the water may be taken out by 
the liand, it is not necessary that any great 
space bo allotted on this account ; and there- 
fore a difiercncc should certainly bo made 
between the two sorts of wells. Haneefa ar- 
gue^ from the tradition before cited, inAvhich 
foity yards are mentioned, without distin- 
guishing between the two species of wells. 
The objection, moreover, started by the two 
disciples may bo obviated by making the 
camels revolve round the well with the rope, 
instead of driving them directly from it. 

If the well have a fountain in it, the space 
annexed to it is five hundred yards ; be- 
cause of tlie tradition before quoted ; and 
also, because a largo space is here absolutely 
requisite; for as the fountain is brought out 
to Avater the ground, one space is required 
through which the water may be conducted 
from the fountain ; another for a rtJsgrvoir 
wherein tlie water may be collected ; and a 
third for conveying the water from the reser- 
voir to moisten the lands for cultivation. A 
considerable space is therefore required ; 
which is determined at five hundred yards, 


* A^rab. Harecm ; meaning, literally, pro- 
hibit#d to others. 

9 t See note in Yol. II., p. 229. 
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l)y the kadition ; and this, according to the 
most authentic opinions, means five hundred 
yards on each side of the fountain; the 
yard measuring six spans.— (Some have said 
that the annexation of five hundred yards 
to a fountain is only in the country of 
Arabia, where the soil is hard ; but that in 
our country, where it is soft, n larger extent 
is required, as otherwise the water of one 
fountain mi^ht transude through the earth 
and communicate with that of another.) 

- Within the limits of which no other person 
is entitled to dig, — If a person attempt to 
dig a well within the limits of the proprietor 
of another well, in that case the other may 
prohibit him ; because the limits of his well 
are his property (as has been explained), and 
therefore none has a right to encroach upon 
them. If, also, a person should actually dig 
a well within the limits of another, the first 
proprietor has in that case the option either 
of filling it up himself gratuitously, or of 
forcing the other so to do. — Some have said 
that, in this case, the first proprietor is to 
take a compensation for the damage from 
the other, and then to fill up the well him- 
self ; — in the same manner as where a person 
destroys a wall the property of another, in 
which case he must make renaration to the 
pro'^rietor, who must rebuild it himself. 
This is approved. It is related in Khasaf ’s 
treatise upon the duties of a Kazee, that the 
damage, in this instance, must be computed 
by a comparison of the value the first well 
bore before the other was dug, with what it 
bears afterwards ; the diflercnce showing the 
loss sustained. 

Or, if any do so, he is responsible for such 
accidents as it may occasion. — Tiieiuo is no 
responsibility for any thing which may hap- 
pen to be destroyed by falling into the first 
of the two wells, as the proprietor, in dig- 
ging it, was not guilty of any trespass.— 
This is evident, in the opinion of llaneefa, 
if he dug it with the consent of tlu' Iniara ; 
and also in the opinion of the two disciples, 
whether it was done Avith the consent of the 
Imam or not ;~according to llaneefa, be- 
cause the digging of a a\ ell, in tliis instance, 
was the same as the setting of marks, which 
may be done without the consent of the 
Imam, although the property cannot be 
acquired without his permission, — If, on the 
contrary, any thing be destroyed by falling 
into the second well, it must be atoned for, 
as the proprietor of this well has been 
guilty of a trespass in having dug upon tin* 
propp-rty of another. If, on the other hand, 
a person dig a well bordering on the pre- 
cincts of another, without however encroach- 
ing upon it, and the water of that other 
should then decrease, he is not liable to 
make any compensation, as he is not here 
guilty of any transgression. — In this last 
case, moreover, the second digger is entitled 
only to the ground on three sides of his 
well, as the ground on the side of tho first 
well is the property of the first digger .%> 

A space is also appropriated to a water-r 


coMrse. — Whoevek digs a channel* for 
conducting water to imy place, has a space 
annexed to it, according to his want. It is 
related by Mohammed that an aqueduct is 
the same as a well, so fiir as regards the 
annexing of land to it.— Some say that this 
is the Qoctrine of the two disciples; but 
that, according to Haneefa, no space is 
allowed, except when the water appears 
above ground ; for as an aqueduct is in fact 
merely a rivulet, it is therefore subject to the 
same rules. Several doctors have, however, 
maintained that when an aqueduct appears 
above ground, it is then considered in the 
same light as a spring or fountain ; and that 
consequently the same quantity of land is 
annexed to it, namely, five hundred yards. 
Or to a tree planted in waste land, — If a 
erson plant a tree in a waste spot of land,. 
0 is entitled to a small space as an appen- 
dage to it; wherefore no other person is 
allowed to plant a tree on the ground within 
his precincts, as this space is useful to him 
for collecting his fruits, and heaping them 
upon it. The space allotted to a tree is the 
measure of five yards, agreeably to what 
occurs in the traditions upon that subject. 

llie deserted beds of rivers must not he culti- 
vated.— L airds through which the Euphrates, 
the Tigris, or any similar river formerly ran, 
must not be cultivated, if it be possible that 
the river may again run over them ; as the 
people Avhose lands lie adjacent to the river in 
its former course have an interest in desiring 
that the river may not be prevented from 
returning to it. If, however, the lands be 
not likely to be again overflowed, they are 
then held to be waste, provided they do not 
adjoin to any cultivated spot because such 
lands are not the property of any one ; for 
the superiority of water repels all other supe- 
riority ; but as soon as the land appears above 
the Avater it becomes subject to the Imam. 

space is not albnved to an aqueduct run- 
ning through atiother's hoid without proof of 
prior right. — WnoEVFithas the property of 
an aqueduct, Avhich runs through land be- 
longing to another, is not (according to 
Haneefa) entitled to any adjacent space, 
unless he produce evidence to prove his 
right.— The two disciples, on the contrary, 
maintain that he is, in virtue of his pro- 
perty in the aqueduct, entitled to the banks 
on which people pass, and which the earth 
thrown up by the excavation of it occupies. 
Some have said that the difference of opinion 
in this case is founded on that which ootains 
Avherc a person digs a canal in Avaste lands 
by permission of the Imam ; for in this case, 
according to Haneefa, he is not entitled to 
any space ; whereas the two disciples main- 
tain that he is so entitled, since he ban 
deriA^e no advantage from the canal unless 
he possess a space annexed to it, as he must 


* Arab. Kanat. Pers. Kareez. It is 
generally understood to mean a subterra- 
neous aqueduct or drain. 
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often be obliged to walk along the banks of 
it to clear away any incumbrances that may 
stop course of the water, it being im- 
practicable for a person, in the common 
course of things, % walk in the mid^e of 
it. — As, moreover, he is often necessitated 
to dam it with earth and clay, and it is 
impossible for him to bring these from any 
distance without incurring an extoaordinary 
expense ; he is therefore entitled to a space 
of ground, in the same manner as a person 
who digs a well. — The argument of Haneefa 
is, that the claim to any space is repugnant 
to analogy, the right to it being established, 
in the case of a well, solely on the ground of 
the precept before quoted, besides, the ne- 
cessity for a apace, in tht' case of a well, is 
more urgent than in the case of a eanal or 
aqueduct ; for, in the latter, the use of the 
water may he enjoyed without any space, — 
whereas, in the former, this is impossible, as 
the water must be pulled up by a rope, to 
efiect which a space is requisite, as has been 
before explained. Hence there is an obvious 
difference between a well and a canal ; and 
consequently they can hear no analogy to 
each other. The reason for founding the 
case in question on this is, that if the pro- 
prietor of the aqueduct be entitled to a space 
of land, he is held to be seised of the said 
space as a dependency of the aqueduct ; and 
the evidence of the possessor is valid in case 
of a contest ; whereas if, on the contrary, he 
be not entitled to any space, he is not held 
to be seised of it, and circumstances there- 
fore testify for the proprietor of the land ; as 
shall shortly be explained. — If, however, the 
ease in question be considered separately, 
and not as founded on the above, then tho 
two disciples argue that the space is in the 
hands of the proprietor of the aqueduct, as 
he preserves the water by means of it, — 
whence it is that the proprietor of the land 
is not entitled to break it down, — Haneefa, 
on the other hand, argues that the dependent 
land resembles the other land of the proprie- 
tor, with respect both to appearance and sub- 
stance:— with respect to appearance, because 
it is on a level with, and joins to it ; and with 
respect to substance also, because it is of the 
same soil, and is equally capable of nourish- 
ing trees and vegetables ; and circumstances 
testify lor him who is in possession of what 
bears the greatest resemblance to the depen- 
dent ground, namely, the land adjacent to 
it; — in the same manner as where two people 
contend for a door-plank in the possession of 
some other person, and which exactly quad- 
rates with another that is possessed hv one 
of the litigants ; for in that case the Kazee 
must adjudge such plank to be the property 
of him who possesses the correspondent one. 
—In reply to what the two disciples further 
urge, it may be observed that the contest 
here does not hinge upon what was placed 
for the conservation of the water [the banks], 
but upon^what is independent of it, and ^it 
for producing trees, &c. Besides, supposing 
that the proprietor of the aqueduct preserves 


the water only on aoeotmt of the dependent 
space of land, it may be answered tnat the 
proprietor of the ground preserves it only on 
amount of the dependent space of land like- 
wise.— With respect, moreover, to what they 
urge, that “ the proprietor of the land is not 
entitled to break down the banks of the 
aqueduct,” it is to be observed that this is 
not because they are the property of the 
proprietor of the aqueduct, but merely be- 
cause ho has an interest in them; — in the 
same manner as where a person is possessed 
of a wall, and another, having the property 
of a wall near it, lays beams across both 
with the assent of the other ; for in such 
case the other lias not afterwards tho power 
of ])ulliiig down his own wall, since he must 
thereby injure tlie right of this person. 

of opinion concerning ague- 
It is related, in the Jama bagheer, 
that if a person possess an aqueduct, having 
banks on each side, and adjacent to them a 
piece of land belonging to some other per- 
son, and the banks be not in the hands of 
any one, that is to say, be destitute of marks, 
such as trees, stones, or the like, to deter- 
mine the property, those hanks belong to the 
propru'tor of the land, according to Haneefa; 
— whiu’eas thii two disidples hold that they 
aiipertain to the proprietor of tho river. — If, 
on the contrary, the mark of any person be 
left upon them, they are then unanimously 
of opinion that tho marker has the bettiT 
claim.— Btill, liowever, they differ in opinion 
where there is a tree upon the banks, and it 
is not known who planted it ; for Hanetda is 
of opinion that to plant a tree is the riglit of 
the ])roprietor of tne ground, whilst tho two 
disciples hold this to l)o the right of tho pro- 
prietor oi' the aqueduct. — Witu respect, also, 
to throwing up earth, many have said that 
there is a disagreement; whilst others have 
said that this belongs to the proprietor of 
the n-queduct, provided he do not exceed Uie 
pieseribed bounds. With regard to walking 
ujion the hanks, some have said that it is not 
permitted, in the opinion of Haneefa; whilst 
others have said that it is not prohibited, 
because of there being a necessity for it. 
The learned Aboo Jalir has said that he 
would decree according to the opinion of 
Haneefa in the ease of planting a tree,— and 
according to that of the two disciples, in tho 
case of throwing up earth. It is reported, 
from Aboo Yoosaf, that the width of the 
dependent space of an aqueduct is half the 
breadth of the agueduct; but according to 
Mohammed it is the whole breadth^ and 
this opinion is the most favourable to man- 
kind.-;It is here proper to observe, that tlie 
subject* resolves itself into several sections, 
treating of the cases of Shirba, or a right 
to water, whether derived from the posses- 
sion of land, or from other causes. 

Section I. 

• Of Waters, 

Alhp)eo2)le have a right to dt^inh from a 
mcell^ canal ^ or reservoir ; and [also cattle , — 
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It ft person liftve the property of a canal, a 
well, or a reservoir, lie cannot prohibit either 
puui or beast from drinking of it.— Hew it 
is necessary to premise that water is of four 
Idbids. I. The water of the ocean, which 
every person has a right to drink, or^ to 
cany away for the purpose of moistening 
his lands. — If, therefore, a person incline to 
dig a canal, and convey the water in it from 
the ocean to his land, no person has power 
to prevent him from so doing ; for the enjoy- 
ment of the water of the ocean is common to 
every one, in the same manner as the light 
of the sun or moon, or the use of the air. — 
11. The water of large rivers, such as the 
Oxus, the Euphrates, or the Tigris, in which 
every person nas an absolute right to drink, 
and also a conditional right to use it towards 
moistening his lands that is to say, a per- 
son, if he cultivate waste land, may dig a 
channel for the purpose of conveving water 
to it from the river, provided his doing so be 
not detrimental to the people: but if there 
be a probability of its being hurtful in its 
consequences (as if, by opening the banks, 
the water should overflow the country and 
villages around), in that ease he is not per- 
mitted to dig a channel for the watching of 
his landj as the prevention of a public evil 
is a consideration of greater moment. — Ana- 
logous to this, also, is the erection of a mill 
on the hanks of a river; for the demolition 
of the hanks by the mill is the same as by 
watering land. — III. Water in wliich several 
have a snare ; — and in which, likewise, the 
right of drinldng is allowed to every one ; 
for it is recorded in the traditions that three 
things are common to all, namely, water, 
grass, and fire. Besides, wells, and the like, 
are not dug for the purpose of preserving 
water ; and hence the w^ater of them is not 
the property of any one ; for it is common, 
and as such cannot he made a particular 
property until it he separately kept -and 
preserved j—as holds w'ilri respt^ct to a deer 
that only sleeps upon a person’s ground. 
There is, moreover, a necessity fer estab- 
lishing this common right with regard to 
water, since it is impossible for every person 
to carry it along with him ; and as a person 
may be in want of it for himself and his 
horse, mankind would therefore be too much 
cramped if an unlimited use of it were not 
granted them. If, however, a person incline 
to bring water to moisten the land he had 
cultivated from a river or canal which be- 
longs tp others, the proprietors may pre- 
vent»^'him, as otherwise their right of water- 
ing * would be entirely dcstroj^ed. *— IV. 
A^^ter wbioli is preserved, or, iik other 
words, kept in vessels. Water of this de- 
scription IS property, because of its flcten- 
tion ; and the right of others no longer ex- 
tends to it; — in the same manner as holds 


• Arab. Shirba, a particular right to Vater, 
explained in the course of this book. 


with respect to game, after being taken by 
any person. Nevertheless, it is doubtfm 
whether this water may not also be parti- 
cipated, because of the ^tradition before 
quoted. Hence, if a person, in a time of 
scarcity, steal a quantity of water equiva- 
'ent to the amount which constitutes theft, 

is not liable to amputation. 

Unless there he other water at a little dis^ 
tance^—lE a person be possessed of a well, 
fountain, or rivulet, he may prevent any 
one from drinking the water of ^ them, or 
encroaching on his property, provided there 
be other water at a little distance, and 
which is not the particular property of any 
one. If, however, this be not the case, the 
proprietor must then either bring him water 
to drink, or permit him to take it himself, 
on condition that he destroy not the banks.’ 
What is here advanced^ is reported ^ from 
Tahavcc. — Some have said that this is ap- 
proved, ia case the possessor of the well 
have dug it himself in land which is his 
own property: but that, if he should have 
dug it in waste lands, he is not, in that case, 
on any account permitted to prohibit others 
from entering on bis premises to drink 
water; for the waste lands are a common 
right ; and as the well was dug towards the 
promoting of a common right, namely, tithe 
and tribute, it follow\s that the digging of it 
is not destructive of the liberty of drinking. 
If, thorofore, the proprietor refuse the other 
permission to drinlc, and that other be 
a])nrcb('nsivc cither of the death of himself 
or his horse from an excess of thirst, he may 
then lawfully oppose the proprietor with 
weapons, as ho has already aimed at his 
destruclion in withholding bis right, namely, 
the water ; for the water of a well is common, 
and is not properly.— It is otherwise with 
rcs])eet lo water ke])t in vessels ; for a person 
in want, of it where it is so kept, is only 
pcrmitled to contend with the possessor of it 
without wtaipons. The same law obtains in 
the case of a person oppressed with hunger. 
Many have said that in the case of a well it 
is not lawful to use weapons ; hut that it is 
allowable to contend with a stick ; for the 
possessor is guilty of an offence in refusing 
the water ; and the application of a stick is 
a substitute for correction. 

Water mai/ also he carried away for the 
purpose of ahlution. — It is lawful for men to 
carry away water from a rivulet to perform 
their ablutions, or to wash their garments. — 
This is approved ; because, to desire men to 
purify themselves, or to wash their garments 
with such water, without carrying it away 
(as mentioned by some), would be attended 
with much inconvenience. 

Or for tvatering trees or parterres. — If, 
also, a person he inclined to water the trees 
or small parterre before his house, he may 
lawfully carry away water for that purpose 
from the rivulet of another ; for the law 
aVowB great liberty in the case* of water, 
and considers the refusal of it as truly 
opprobrious. — A person is not, however. 
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aHowed to carry away water either from the 
rivulet, well, or aqueduct of another, for 
the use of his orchard or fields, unless he be 
expressly permitt^ so to do ; and the pro- 
pnetor may prohioit him from it ; because 
when water is possessed in joint property, 
none but the proprietors have any right to 
the use of it, as otherwise their right w'ould 
be defeated. — Still, however, the proprietor 
of the river may, if he choose, eitlior give 
or lend the water of it to another, boeauso 
it is his property, and because the gift of 
such is customary; in the same manner as 
holds with respect to water preserved in 
vessels. 


Sectio)i IL 

Of digging or clearing Rivers,*" 

Rivers arc of three descriptions . — ItiVKTiS 
are of three kinds. — I. Such as arc not the 
property of any ; and of wliieh the waters 
nave not been divided, like tlie Tigris, 
Euphrates, &c. — II. Such as, being appro- 
priated and divided, are at the same lime 

S ublic rivers, in wliieh boats sail. — III. 

uivers that are held in proptnly, and divi- 
ded ; and are also private, in which no boats 
sail. 

Great public rivers must he cleared and 
repaired at the expense of the public trea- 
surfj. — In the first kind of rivers, if the 
river fill up so as to require digging, the 
care thereof devolves upon the chief, f who 
is to defray the charges of it from the 
public treasury ; for as the work is per- 
formed for the advantage of the Mussulman 
community, the expense attending it must 
be defrayed from tne property of the com- 
munity those expenses must, however, be 
disbursed from tlio funds of tribute and 
capitation-tax, and not from tlioso of tithe 
and alms; for the latter are appropriated 
solely to the use of the poor, whereas the 
former are inttuided as a provision to answer 
contingencies. 

Or by a general contribution of labour . — 
Ip there be not any money in the public 
treasury, the chief is in that case at liberty, 
with a view to promote the public utility, 
to compel the people to repair the damage in 
question, as it is presumed they would not 
of themselves apply to the work,— whence 
it was that Omar Farook said to the people, 
“ Were I to leave you to your own direction, 
without ever using compulsion, verily, 
matters would come to such a pass that you 
would even sell your children.’— None, 
however, must be compelled but such as are 
able to work ; and such as are not able to 


* Arab. Nihr.— It is a term of ve^ general 
application, signilying not only rivers pro- 
perly so called, but also canals, or any other 
species of#aqueduct constructed by art. • 
t Arab. Walee; meaning, generally, the 
governor of a province or district. 


work, and are rich, lEinst pay a oertain stun, 
according to their parUcular station and 
ability. 

And appropriated rivers, at the expense of 
the proprietors. — With respect to the second 
kina of river, it must be cleared, when 
requisite, at the expense of the proprietors, 
without any supply from the public trea- 
sury ; for the right of the river particularly 
belongs to them, as does also the use of it, — 
If, therefore, any one of them should refuse 
to assist in digging, tho chief may compel 
him, to the eml tnat the others may not 
sutler any injury by his refusal. 

OiuECTioN.— It would appear that, in 
being thus forced to work, the refuser suffers 
an injury. 

IvErLY.- Sucli injury is particular, and is 
not without its use, for in recompense thereof 
the party obtains his share of the water ; it 
is not, therefore, to be put in competition 
witli the common injury that would other- 
wise he auftered ])y tlio rest. 

If, also, some of the proprietors of the 
river be desirous of strengthening the banka, 
from an apprehension tliat they might give 
way, and it bo probable that bad conse- 
quences may ensue from their decay (such as 
inundating the neighbouring country, and 
breaking up tlio roads), the chief may in 
that ease use compulsion with any of them 
who refuse to assist in the undertaking. He 
must not, ho.MTver, use force where tho 
decay of tho banks cannot produce any bad 
consequenec ; for the fall of the hanks is an 
event merely probable. It is otherwise with 
rcsiiect to clearing a river in a case of 
necessity ; for that is a matter of certainty, 
— whence it is that compulsion may be used 
to efieet it. — With n sja'ct to tho third kind 
of rivers, they arc particularly appropriated, 
and therefore the digging of them is entirely 
the duty of the proprietors.— Some have 
alleged that the magistrate may employ 
force with any who refuse to dig ; in the 
same manner as in the case of the second 
kind of rivulets. Others, again, have main- 
tained that the magistrate has not a power 
of this kind ; since both of tho injuries, 
namely, that of the partner on whom com- 
pulsion is used, and also that which the 
other partners sustain in consequence of his 
refusal, are private ; and the injury to the 
otlu'i* partners may be remedied by their 
taking from the one who refuses to work a 
part of the expense incurred in digging the 
rivulet, proportionately to his share (pro- 
vided, how'over, that the work be c^^uted 
at the instance of the magistrate). -^t is 
otherwise with respect to the second kind 
of rivers, as there one of the injuries is 
public. 

Objection.— H ere likewise is a conjunction 
of two injuries ; and as one of these (namely, 
that sustained by those who have a right to 
drink the water; is public, it would loUo^y' 
that, to prevent this public injury, compul- 
sion %iay be used iu the case of private 
fivers likewise. 
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It a peisoiL have the property of a canal, a 
vteUt or a reservoir, he cannot prohibit either 
man or beast from drinking of it.y-Here it 
is necessary to premise that water is of fopr 
Mnds. I. The water of the ocean, which 
every person has a right to drink, or to 
carry away for the purpose of moistening 
his lands. — If, therefore, a person mcline to 
dig a canal, and convey the water in it from 
the ocean to his land, no person has power 
to prevent him from so doing ; for the enjoy- 
ment of the water of the ocean is common to 
every one, in the same manner as the light 
of the sun or moon, or the use of the air. — 
II. The water of large rivers, such as the 
Oxns, the Euphrates, or the Tigris, in which 
every person has an absolute right to drink, 
and also a conditional right to use it towards 
moistening his lands that is to say, a per- 
son, if he cultivate waste land, may dig a 
channel for the purpose of conveying water 
to it from the river, provided his doing so be 
not detrimental to tne people : but if there 
ho a probability of its being hurtful in its 
consequences (as if, by opening the banks, 
the water should overflow the country and 
villages around), in that ease he is not ])or- 
mitted to dig a channel for tlie watering of 
his landj as the prevention of a public evil 
is a consideration of greater moment. — Ana- 
logous to this, also, is the erection of a niill 
on the banks of a river ; for the demolition 
of the banks by the mill is the same as by 
watering land. — III. Water in which several 
have a ^arc ; — and in whieli, likewise, the 
right of drinking is allow(‘d to cix'ry one ; 
for it is recorded in the traditions that three 
tilings are common to all, namely, water, 
grass, and fire. Besides, wells, and the like, 
are not dug for the purpose of preserving 
water ; and hence the water of them is not 
the property of any one ; for it is common, 
and as suen cannot be made a particular 
property until it be separately kept -and 
preserved as holds witli rc'Spect to a deer 
that only sleeps upon a person's ground. 
There is, moreover, a necessity for estab- 
lishing this common right with regard to 
water, since it is impossible for every person 
to carry it along with him ; and as a person 
may be in want of it for himself and his 
horse, mankind would therefore be too much 
cramped if an unlimited use of it were not 
granted them. If, however, a person incline 
to bring water to moisten the land he had 
cultivated from a river or canal which be- 
longs tp others, the proprietors may pre- 
ventvliim, as otherwise their right of water- 
ing * would he entirely destroyed. — IV. 
Water which is preserved, or, ir^ other 
words, kept in vessels. Water of this de- 
scription IS property, because of its deten- 
tion ; and the right of others no longer ex- 
tends to it; — in the same manner as holds 


• Arab. Shirba, a particular right to Vater, 
explained in the course of this book. ' 


with respect to game, after beinp taken by 
any person. Nevertheless, it is doubtM 
whether this water may not also be parti- 
cipated, because of tne ^tradition before 
quoted. Hence, if a person, in a time of 
scarcity, steal a quantity of water equiva- 
lent to the amount which constitutes theft, 

is not liable to amputation. 

Unless there he other loater at a little dis^ 
tance.—\Y a person be possessed of a well, 
fountain, or rivulet, he may prevent any 
one from drinking the water of ^ them, or 
encroaching on his property, provided there 
be other water at a little distance, and 
which is not the particular property of any 
one. If, however, this be not the case, the 
proprietor must then either bring him water 
to drink, or permit him to take it himself, 
on condition that he destroy not the banks. • 
What is here advanced is reported from 
Tahavoo. — Some have said that this is ap- 
proved, in case the possessor of ^ the well 
have dug it himself in land which is his 
own property : but that, if lie should have 
dug it in waste lands, he is not, in that case, 
on any account permitted to prohibit others 
from entering on liis premises to drink 
water; for the waste lands are a common 
right ; and as the well was dug towards the 
promoting of a common right, namely, tithe 
and tribute, it follows that the digging of it 
is not destructive of the liberty of drinking. 
If, therefore, the proprietor refuse the other 
permission to drink, and that other be 
ajmrehensivc either of the death of himself 
or his liorse from an excess of thirst, he may 
tlien lawfully oi)pose the proprietor witn 
weaiions, as lie has already aimed at his 
destruction in withholding his right, namely, 
the water ; for the water of a well is common, 
and is not ])roperty.— It is otherwise "Nvith 
respect to water kept in vessels ; for a person 
in wiint of it where it is so kept, is only 
permitted to contend with the possessor of it 
without weapons. The same law obtains in 
the case of a ])erson oppressed with hunger. 
Many have said that in the case of a well it 
is not lawful to use weapons ; but that it is 
allowable to contend with a stick ; for the 
possessor is guilty of an offence in refusing 
the water ; and the application of a stick is 
a substitute for correction. 

Water maif aho he earried away for the 
purpose of allation. — It is lawful for men to 
carry away water from a rivulet to perform 
their ablutions, or to wash their garments. — 
This is approved ; because, to desire men to 
purify themselves, or to wash their garments 
with such water, without carrying it away 
(as mentioned by some), would be attended 
with much inconvenience. 

Or for watering trees or parterres, — Ip, 
also, a person he inclined to water the trees 
or small parterre before his house, he may 
lawfully carry away water for that purpose 
from the rivulet of another ; for tne law 
akows great liberty in the case » of water, 
and considers the refusal of it as truly 
opprobrious.— A person is not, however, 
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allowed to carry away water either from the 
rivulet, well, or aqueduct of another, for 
the use of his orchard or fields, unless he be 
expressly permitt^ so to do ; and the pro- 
pnetor may prohibit him from it ; because 
when water is possessed in joint property, 
none but the proprietors have any right to 
the use of it, as otherwise their right would 
be defeated. — Still, however, the proprietor 
of the river may, if he choose, either give 
or lend the water of it to another, because 
it is his property, and because the gift of 
such is customary; in the same nianner as 
holds with respect to water preserved in 
vessels. 


Section II. 

Of digging or clearing Hivcrs.* 

Rivera arc of three descriptions . — IJiVEiis 
are of three kinds.— I. Such as are not the 
property of any ; and ol' which the waters 
nave not been divided, like the Tigris, 
Euphrates, &c.— II. Such as, Ixiug appro- 
priated and divided, are at the same time 
public rivers, in which boats sail.— 111. 
llivers that are held in propei ty, and divi- 
ded ; and are also private, in v liich no boats 
sail. 

Great public rivers must he cleared and 
repaired at the expense of the public trea- 
In the first kind' of rivers, if the 
river fill up so as to require digging, the 
care thereof devolves upon the chief, t who 
is to defray the charges of it irom the 
public treasury ; for as the work is per- 
formed for the advantage of the Mussulman 
community, the expense attending it must 
be defrayed from the property ot the com- 
munity ;— those expenses must, however, be 
disbursed from tlio funds of tribute and 
capitation-tax, and not from those of tithe 
and alms; for the latter are approjiriatcd 
solely to the use of the poor, whereas the 
former are intended as a provision to answer 
contingencies. 

Or by a general contribution of labour . — 
If there be not any money in tlic public 
treasury, the chief is in that case at liberty, 
vith a view to promote the public utility, 
to compel the people to repair the damage in 
question, as it is presumed they would not 
of themselves apply to the work,— whence 
it was that Omar Farook said to the people, 

Were I to leave you to your own direction, 
without ever using compulsion, verily, 
matters would come to such a pass that you 
would even sell your children.”— None, 
however, must be compelled but such as are 
able to work ; and such as are not able to 


* Arab. Nihr.— It is a term of very general 
application, signifying not only rivers pro- 
perly so called, but also canals, or any other 
species of«aqueduct constructed by art. • 
t Arab. Walee; meaning, generally, the 
governor of a province or district. 
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work, and are rich, miMit pay a oertain 

according to their particular station and 
ability. 

And appropriated rivers ^ at the expense of 
the proprietors. — With respect to the second 
kina of river, it must be cleared, when 
requisite, at the expense of the proprietors, 
without any supply from the public trea- 
sury ; for the right of the river particularly 
belongs to them, ns does also the use of it, — 
If, therefore, any one of them should refuse 
to assist in digging, the chief may compel 
him, to the end that the others may not 
sufter any injury by his refusal. 

OiuECTioN.— It would appear that, in 
being thus forced to work, the refuser sufiers 
an injury. 

llErLY.— Such injury is particular, and is 
not without its use, for in recompense thereof 
the party obtains his share of the water ; it 
is not, therefore, to bo put in competition 
with the common injur}' that would other- 
wise be sufiered by the rest. 

If, also, some of the proprietors of the 
river be desirous of strengthening the banks, 
from an apprehension that they might give 
way, and it be probable that bad conse- 
quences may ensue from their decay (such as 
inundating the neighbouring couritry, and 
breaking up the roads), the chief may in 
that case use compulsion with any of tnem 
who refuse to assist in the undertaking. Ho 
must not, ho.wevcr, use force where the 
decay of the banks cannot produce any bad 
consequence ; lor the fall of the banks is an 
event merely probable. It is otherwise with 
respect to clearing a river in a case of 
necessity ; for that is a matter of certainty, 
—whence it is that compulsion may be used 
to effect it.— With re spect to the third kind 
of rivers, they arc particularly appropriated, 
and therefore the digging of them is entirely 
the duty of tlio proprietors.— Some have 
alleged that the magistrate may employ 
force with any who refuse to dig ; in the 
same manner as in the case of the second 
kind of rivulets. Others, again, have main- 
tained that the magistrate has not a power 
of this kind ; since both of the injuries, 
namely, that of the partner on whom com- 
pulsion is used, and also that which the 
other partners sustain in consequence of his 
refusal, arc private ; and the injury to the 
other partners may be remedied by their 
taking from the one who refuses to work a 
part of the expense incurred in digging the 
rivulet, proportionately to his share (pro- 
vided, however, that the work be (^^nuted 
at the instance of the magistrate).-^! is 
otherwise with respect to the second kind 
of rivers, as there one of the injuries is 
public. 

Objection, — Here likewise is a coniunctioiL 
of two injuries ; and as one of these (namely, 
that sustained by those who have a right to 
drink the water) is public, it would foUovr 
that, to prevent this public injury, compul- 
sion %iay be used in the case of private 
•rivers liKewise. 
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»liw© lie» nearest to the source be inclined to 
stop several of the slnices allotted to him, 
to prevent the issue of a superfluity of water 
into his lands, he must not be allowed so to 
do, as he might thereby subject the lands of 
the other sharer to be overflowed. 

Of* adopt a partition hy rotation. — Neither 
is he at liberty to change the mode of par- 
ticipation, by taking the use of the whole, 
in rotation, instead of each receiving a moiety 
of the whole quantity ; for as the division 
has already been settled by the mode of 
vents or sluices, he cannot afterwards require 
any other mode, — unless the other assent, in 
which case he may do so ; — it still, however, 
remaining at the option of this partner (or 
of his heir, after his decease) to annul this, 
and revert to the former mode ; — because the 
establishment of a division, by giving the 
whole to each in rotation, in a case where 
each had formerly held a separate share, is, 
in fact, lending a right to water (as an ex- 
change of Shirb for Shirh is null) : and a 
right to water is inheritable, or the use of it 
may lawfully be left in legacy ; but it can 
neither be sold nor bestowed in gift, nor left 
in legacy to sell, give away, or bestow in 
aims, these several deeds being unlawful on 
aoco^ nt of the uncertainty to which they 
are liable, either from ignorance or deceit, 
with regard to the quantity of water,— or 
because Slurb is not, in itself, a substantial 
property, but rather a privilege or imraunitv, 
insomuch that if a person water his lands 
from the Shirb of another, he is not liable 
to make compensation for it;— and these 
several deeds oeing voidj a legacy for any of 
these purposes is also void. 

A right to wafer cannot he consigned as a 
dower.— A eight to water is incapable of 
being assigned as a specific dower in a con- 
tract of marriage; wherefore if such be 
mentioned in a marriage contract, a Mihr- 
Misl, or proper dower, is due. 

Or given as a consideration for Khoola , — 
In the same manner, also, it cannot be given 
as a consideration for Khoola : — whence, if a 
wife bargain for her divorce, in consideration 
of her making over sucli right, the husband 
may restore it to her, and, in lieu of it, take 
from her the dower he had assigned her on 
their marriage. The ground on which the 
law in these cases proceeds is, that a right to 
water is a matter ttie extent of which cannot 
be ascertained with any precision. 

Or in composition for a claim . — A eigtit 
to water is incapable of being given in coiu- 
positibn for a claim; for as it cannot, by 
means of any deed whatever, be rendered 
property, a composition in consideration of 
it is consequently null. 

Or sold {without ground) to discharge the 
debts of a^aefunct :~{mode to he pursued in 
this last instance). — A eight to water, with- 
out ground, cannot be sold after the death of 
any person to discharge his debts,— jn the 
same manner as it cannot be sold during his 
Hfetime. What, then, shall the Imam do, 
in this case, towards settling the debt of the' 


deceased P— This question has given rise to a 
diversity of opinions; but the most advis- 
able method of proceeding, in such an in- 
stance, is to join the righj to the lands of 
another person not possessing such right, 
and then, with his consent, to dispose of 
both ; — when, computing how much the value 
of the lands has been increased by the ad- 
dition of the right, he may apply the diflfer- 
ence towards paying oflF the debts of the 
deceased. If he be not able to procure land 
in this manner, he may buy a piece of land, 
payable from the efiects of tne deceased, and, 
having joined it to the right, sell them to- 

f ether; when, with the price so obtained, 
c must first discharge the purchase -money 
of the land, and then apply the residue to 
discharging the debts of the deceased. 

Any accident from the use of the water ^ 
does not induce responsibility. — If a person, 
having moistened his lands, or filled them 
with water, should by that means overflow 
the lands of his neighbour, he is not, in such 
case, liable to make a compensation, as he 
was not guilty of any transgression. 

BOOK XLYL 

OF PEOniBlTED LTQUOES. 

There are four prohibited liquors, I. 
Khamr {the crude juice of the grape ). — 
Tiierf are four prohibited liquors, — the first 
of whieli is termed Khamr, ^ meaning (ac- 
cording to the exposition of Ilaneefa) the 
crude juice of the grape, which, being fer- 
mented, becomes spirituous, — first gathering 
foam and settling, and then possessing an 
inebriating quality. According to the two 
disciples, the juice becomes Khamr upon its 
fermenting, and being spirituous without the 
condition of its gathering foam ; — for when- 
ever the juice of grapes becomes spirituous, 
tlie appcllutioii of Khamr, and the charac- 
teristic of it, namely, illegality, are both 
established. — The argument adduced by 
Haneefa is, that fermentation is the com- 
mencement of tlie process hy which liquor 
becomes spirituous, and which is completed 
when it foams and settles, as by that means 
the dregs arc separated from the finer 
particles and the ordinances of the law 
regarding Khamr (which arc decisive), such 
as punishment for drinking it, the holding 
him an infidel who shall deem it lawful, and 
the prohibition against selling it, — have all 
a reference to the completion. Some of the 
learned allege that it is declared unlawful to 
drink after having become spirituous, purely 


♦ The translator has, in the course of the 
work, rendered every inebriating drink under 
the general term wine, which comprehends 
aK descriptions of prohibited liquors. — In 
this book, however, ne retains the original 
terms for the sake of distinction. 
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motiTes of caution,— Others, again, 
maintain that the term Xhamr is appHoable 
, to whatever is of an inebriating quality ; 
because it is meijtioned in the traditions, 
that “whatever in^riate 8 is Khamr;’*— and 
fin another tradition) “KrrAMRia produced 
from two trees, namely, the vine and the 
DATE.” 'J'he term Xhamr, moreover, is 
derived from Mokliamira, signifying, stupe- 
faction, or deprivation of sense,' which is a 
consequence of drinking any inebriating 
liquor. — In reply to this, however, Uaneefa 
argues that the terra Khamr, according to 
the concurrent opinion of all lexicographers, 
is used only in the sense above mentionc'd, 
whence it is that to liquors of other descri])- 
tions other terms are applied, such as 
Nabeez, Tabeekh, and Mosillis.* Another 
argument is that the illegality of Khamr is 
inaubitable, — whence, if every inebriating 
liquor were Khamr, all such would of course 
be_ likewise indubitably il](*gal, — wberi'as 
this is^ not the case, for tliere is a doubt 
regarding them. In reply, moreover, to the 
arguments of some of the learned as above 
adduced, it is to be remarked that the fir.st- 
recited tradition is not perfectly authentic, 
Yehya Ibn Mayeen having disputed it ; — 
and ^ with respect to the second quoted 
tradition, the intention of it was merely to 
explain the law, or, in other words, to show 
that all liquors extracted from cither of the 
two trees mentioned, being of an inebriating 
quality, are unlawful as well as Khamr. 

Which is unlawful in any quantity . — 
Khamr is in itself unlawful, whether it be 
-nsed in small or great quantities, the il- 
legality not depending on drinking it to 
such a degree as to produce intoxication. 
Some of looser principles reject the absolute 
illegality of Khamr, alleging that its effects 
only are the cause of its illegality ; because 
the evil of it is, that it creates an inattention 
towards the worship of Gop ; and as this 
evil is occasioned only by intoxication, it 
follows that where this docs not take ydace 
it is not unlawful.— This, however, is gross 
infidelity, and in direct contradiction to the 
Koran, God having there termed such 
liquor filth, a thing which is unlawful in its 
owm nature. Besides, the prophet has de- 
creed Khamr to be unlawful, according to 
various traditions ; and all the doctors are 
unanimously of this opinion. It is to he 
observed, however, that although Khamr be 
unlawful, even in so small a quantity as 
may not be sufficient to intoxicate, yet the 
same law does not hold with respect to other 
things of an inebriating qualit3r ; for a little 
of them, if not sufficient to intoxicate, is 
not forbidden. Shafei, indeed, is of opinion 
. that these are likewise unlawful, in any 
quantity. 

Is filth in an extreme.— KTumB. is filth in 
an extreme degree, in the same manner as 


* Theses are different kinds of liquor, 
extracted from dates, which are more parti- 
cularly described a little farther on. 


urine ; for the illegality of it is indisputably 
proved, as has been already shown. 

Whosobtur maintains Khamr to he law- 
ful is an infidel,* for he thereby rejects 
incontestable proof. 

And cannot constitute property with a 
Mussulman. —Kii AMU is not a valuable 
commodity with respect to Mussulmans. 
If, therefore, it be destroyed or usurped by 
any person, there is no responsibility. The 
sale of it is moreover unlawful ; for God, in 
terming it filth, manifested a detestation of 
it ; whereas, if it had been a commodity of 
value, some respect would have been shown 
to it. — Besides, it is recorded in the tradi- 
tions, that “ he who prohibited the drinking 
of it, did likewise prohibit both the sale of it 
and the use or enjoyment of the price of it,“ 

Kor he employed in the discharge of his 
debts . — If a Mussulman be indebted to 
another, and wish to discharge the debt with 
the priee of Kliamr, in that case both the 
payment and receii)t is unlawful, because 
such price is produced from an illicit sale, 
and is eonsider(‘d either as an usurpation or 
a trust in the Mussulman’s hands, according 
to the difterent opinions o! tho doctors on 
this subject ; in the same manner os in the 
case of the sale of carrion. If, on the con- 
trary, the debtor ho a Zimmec, it is lawful 
for nis Mussulman creditor to receive such 
payment ; as the sale of Khamr is legal 
amongst Zimmees. 

Or used by ///;//.— It is unlawful to derive 
any use from Khamr, either as a medicine, 
or in any otlic'r manner ; because tho use of 
filth is foihidden ; and nlsr), because absti- 
nence from it is (‘njoined ; and this injunc- 
tion could not he observed in case of its use 
being allowed. 

And the drinking of which., in any quantity ^ 
induces punishment. — Whoever drinks 
Khamr incurs punishment, although he he 
not intoxicated ; for it is said, in the tradi- 
tions, “Let him who drinks Khamr he 
whii)ped and if he drink it again, let him 
he again in the same manner punished.” 
The whole of the companions are agreed 
uj)on this point ; and the number of stripes 
prescribed is eighty, as has already been 
shown in treating oi punishments. 

Unless it bo boiled. — If a person boil 
Khamr until two- thirds of it evaporate, it is 
not thereby rendered lawful. If, however, 
a person drink of it after such process, he is 
not liable to punishment, unless he he in- 
toxicated. ^ , 

But it may be converted into vinegar.— 
is lawful to make vinegar of Khamr. Shafei, 
however, holds a different opinion. 

11. Bazik {the boiled juice of the grape) ^ 
termed [when boiled away to one half) 
Monissaf. — Thus much with respect to 
Khamr, the first in order of prohibited 
liquors. — The second species of prohibited 
liquor, is the juice of grapes boiled until a 

* Ad consequently becomes exposed to 
the penalties of apostasy. 
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quantity less than two-thirds evaporate. 
This is denominated Bazik. It is also 
termed Monissaf; but that is only where 
exactly one half of it evaporates in boiling. 
This kind of liquor is unlawful, according 
to all our doctors according to the two 
^soiples, when it only ferments and becomes 
spirituous ; — and according to Haneefa, when 
it foams and settles. Oozrai has said that 
Monissaf is lawful (and several of the tribe 
of Mutazali ^ have seconded this opinion) ; 
because it is a good liquor, or, in other 
words, is pleasing to the palate ; and also, 
because it is not Khamr. The argument of 
our doctors is, that as Monissaf is pure, and 
equally delicious with Khamr, a number of 
the idle and dissolute are consequently 
tempted to drink it ; and it is therefore pro- 
hibited, with a view to prevent that dissipa- 
tion which it is found to occasion. 

III, Sikker (an infusion of dates). — The 
third species of unlawful liquor is termed 
Sikkir ; and is made by steeping fresh dates 
in water until tliey take effect in sweetening 
it ; when it is both unlawful and abominable 
to drink of it. Shareek-Ibn-Abdoola alleges 
that it is lawful, as Goi), speaking of his 
bounty in the Koiian, says, “Ye en.toy 
Stkkei. from the grape and the date;’’ 
whence we may infer that it is allowable, as 
bounty cannot apply to any thing unlawful. 
The argument of our doctors is the concur- 
rent opinion of all the companions upon this 
point; and with rc'spect to the text above 
cited, it has a reference to a particular 
period, having been revealed in the infancy 
of the religion of Islam, when all sorts of 
spirituous liquors wore lawful. 

IV. Nookoo Zaheeh (an infusion of raisitis). 
— The fourth species of prohibited liquors 
is Nookoo-Zabeeb,t that i.s, water in w hich 
raisins are sU^eped until it become sweet, 
and is affected in its substance. I'his kind 
is, however, lawful w hen merely it possesses 
a sweet quality ;~niid is prohibiied only 
when it ferments and becomes spirituous. 
Oozrai is of a diflereiit opinion regarding 
this liquor likewise. 

The three last arc not so iUegal as Khamr. 
-^Thexj may he held legal, without incurring 
a change of infidelity. — It is to be observed 
that the illegality of these liquors, namely, 
Bazik, Monissaf, and the Nookoo of dates 
and raisins, is inferior to tliat of Khamr. 
If, therefore, any person hold those lawTul, 
still he is not deemed an infidel. It is other- 
wise iq the case of Khamr; for, with re - 
speck to the liquors here mentioned, the ille- 
gality is a mere matter of opinion ; whpeas, 
with regard to Khamr, tlie illegality is 
undisputed. 

And may he drank (so as not to intoxicate) 
without punishment. — Punishment, more- 


• A particular heretical sect of the Mus- 
sulmans. (See Sales’ Preliminary Discourse, 
Sect. 8.) 

t Nookoo signifies water in which' any 
thing is steeped ; and Zabeeb means raisins.• ** 


over, is not inflicted for drinking these 
liquors, except in a quantity sufficient to 
produce intoxication ; whereas the drinking 
of one drop only of Khanqr induces punish- 
ment. The filth of these uquors, liicewise, 
according to one tradition, is of a slight 
degree, and according to another, of an 
extreme degree ; but the filth of Khamr is 
of an extreme degree, according to every 
tradition. 

They may also he sold ; and are a subject 
of responsihility, — The sale of the liquors 
in question is lawful, according to Haneefa, 
and a compensation is due from the de- 
stroyer of them. The two disciples, on the 
contrary, hold that the sale of them is un- 
lawful, and that no reparation is due from 
the destroyer of them ; in the same manner 
as in the case of Khamr. 

But they must not he used. — It is unlawful 
to derive any kind of use from the above- 
mentioned liquors, as they are prohibited. 
It is related that Ahoo Yoosaf holds the sale 
of any of the aforesaid liquors, excepting 
Khamr, to he lawful, — if more than one 
half, and less than two-thirds, should have 
evaporated in the boiling. 

Mohammed, in the Jama Sagheer, remarks 
that every sort of liquor excepting those 
above mentioned is lawful. This opinion, 
the learned say, is recorded only in the J ama 
Sagheer, and is not to be found in any other 
book. It, however, affords an argument that 
any kind of strong liquor extracted from 
wheat, barlej^, honey, or millet, is lawful in 
the opinion of Haneefa, it' not drank so as to 
oeeasion intoxication ; and he, in fact, main- 
tains that punishment is not inflicted even 
in the case of intoxication. If, therefore, a 
person intoxicati'd with these liquors should 
divorce his wife, it is void, in the same manner 
as divorce pronounced by a person in his sleep, 
or by one wlmse faculties are impaired from 
the use of opium, or from having drank the 
niilk of a mure in a medical composition. It 
is elscAvlicre related, as an opinion of Mo- 
hammed, that every sort of strong drink, 
excepting those above speeifled, is pro- 
hihiUd;— that if a person drink them to 
intoxication he is to be punished and that 
a divorce pronounced by him W’hen so in- 
toxicated is valid ; — in the same manner as 
holds in the case of liquors ; and decrees pass 
according to this opinion. He has also said, 
in the Jama Sagheer, that Aboo Yoosaf had 
first declared every sort of wine to be un- 
lawful which fermented and became spirit- 
uous, and afterwards remained ten days with- 
out spoiling : hut that he afterwards adopted 
the opinion of Haneefa. In other words, he 
first, according to the adjudication of Mo- 
hammed, deemed all inebriating liquors un- 
lawful ; hut afterwards adopted the opinion 
of Haneefa. Ahoo Yoosaf was singular in 
making it a condition that the liquor should 
remain ten days without being spoiled. 
He, however, afterwards receded^, from this 
opinion, and gave into that of Haneefa and 
Mohammed on ,this point. In the Abridg- 
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ment [of Kadooree] it is said, that the steep- 
ing of raisins or dried dates, when boiled a 
little, even so as to become spirituous, may 
lawfully be drank in such a quantity as not 
to inebriate, pro>4ded it be done without 
wantonness or joy. — ^his is according only to 
the two Elders ; for Mohammed and Shafei 
deem it unlawful. 

Khoolteen {a mixture of the infusion of 
dates and raisins) may he nranh. — There is 
no impropriety in drinking Khoolteen ; that 
is, water in which dates have been steeped, 
mixed with that of raisins, and boiled together 
until they ferment and become s])irituous. 
This is grounded on a circumstance relative 
to Ibn Zeeyad, which is thus related by 
himself : — “ Abdoola, the son of Omar, 
having {?iven mo some Sherbet to drink, 1 
became intoxicated to such a dcgia'c that 1 
knew not my own house. I went to liim 
next morning, and having informed him of 
the circumstance, he acquainted me that he 
had given me nothing but a drink composed 
of dates and raisins.’’— Now this was cer- 
tainly Khoolteen, which had underLmne the 
operation of boiling ; because it is elsewhere 
related by Omar that it is unlawful in its 
crude state. 

Liquors produced by means of honey or 
grain are laivfuL — Liuuon produced by 
means of honey, wheat, barley, or millet, is 
lawful, according to Hancefa and Aboo Voo- 
saf, although it be not boiled,— provided, 
however, that it be not drank in a wanton or 
joyful manner. The ar^ument^they adduce 
IS the saying of the prophet “ Khahu is the 
product of these two trees” (meaning the vine 
and the ^te) that is to say, he conlined the 
prohibition to these two trees, as his inten- 
tion was to explain the law. — It is to bo ob- 
served that several of the learned have made 
the boiling of these liquors a requisite to- 
wards their legality. Others, on the con- 
trary^ hold it to be no way necessary (and 
such IS the opinion recorded in the Mabsoot); 
because these liquors are not of such a 
nature that a little induces a wish for more, 
whether they bo boibnl or crude. It has 
likewise been disputed Avhethcr a person 
who gets drunk with any of theso liquors is to 
be punished. Some have said that he is not. 

£ut any person drinkina them to intoxica- 
tion incurs inorishmcnt. — The learned in the 
LAW, however, have determined otherwise ; 
for it is related by Mohammed that punish- 
ment is to be inllicte-d on whoever is intoxi- 
cated with any of the aforesaid strong 
liquors ; for this reason, that in the present 
age they are as much sought for by the 
dissolute as other liquors were formerly ; 
nay even more so. — The same law holds with 
regard to strong drinks extracted from milk. 
* Many have said that any drink made from 
the milk of a mare is unlawful, in the 
opinion of Haneefa, because it is derived 
from the flesh, which (according to liim) 
unlawful. Lawyers, however, reinark it j 
the bettei* opinion that the milk is n< 
unlawful according to Haneefa ; for although 


have pronounced t^ flesh to be abomi- 
nable, yet the reason is either because, if it 
were otherwise, the means of conquest would 
/hereby be destroyed ; or because the horse 
s a noolo animal ; neither of which reasons 
lold with regard to the milk. 

MosiUis {grape juice boiled down to a third) 

Is lawfuL-^Y the juice of grapes be boiled 
antil two-thirds of it evaporate (being 
;hcn termed Mosillis), it becomes lawful, 
iccording to the t>vo Elders, notwithstanding 
it ho spirituous. Mohammed, Shafei, and 
Malik, say otherwise. (This difference of 
opinion, lioAvevcr, exists only on the sup- 
position that it is used with a view to 
strengthen the constitution ; for if it bo 
drunk from ])leasure or joy they are unani- 
mous in judging it unlawful.) Mohammed, 
Shafei, and Malik, in support of their 
)pinion, liavo cited a sayin^r of the prophet. 
“Every inebriating driiik is KuAMR ; and 
whatever in excess produces intoxication is 
prohibited, even in modm’ation ; ” and in 
another place, “Any drink of which one 
cupful occasions intoxication, is unlawful in 
a single drop.” — Another argument is, that 
every inebriating liquor tends to stupefy the 
sense's, and is consequently prohibited either 
in a small or large (luantity, in the same 
manner as Khauir. The two Elders, in sup- 
port of their opinion, have quoted the saying 
of the prophet,.“ Ktiamk is unlawful in its 
V('ry nature and in another place, “ Little 
or much of it is alike unlawful ; and inebria- 
tion from every other strong drink (that is 
to say, every kind besides Kliamr) is forbid- 
den.” Now since the prophet has speoilied 
intoxication as a condition with respect to 
other drinks than Khamr, wo may conclude 
that on that circumstance only their illegality 
depends. Besides, stupefaction of the sensp 
takes place only Avhen liquors are used in 
such cx'cess as to inebriate, which is allowed 
to illegal. A little, therefore, _ of any 
stron<j drink other than Khamr is never 
illegal, except when, on account of its fine- 
ness or purity, a little of it invites to more,— 
in wdiieh ease* the hiw regards every quan- 
tity of it in th(' same light. This, however, 
is not the ease with Mosillis, a little of 
which, because of its thickness, does not 
induce a wish for more ; and which, in its 
substance, is food,— wherefore when used in 
a moderate quantify it retains its original 
legality. 

General rule uith respect to it, — Jf a 
liltle water he poui'ed into Mosillis to render 
it line,^ aiid^ it be afterwards boiled ibr a 
short time, it is still Mosillis, the addition of 


* By original legality Haneefa alludes to 
an opinion he maintained in opposition to 
Malik, that every thing is originally lawful 
in its nature, being rendered otherwise only 
by the prohibition of the sacred writings ; — 
wherea.s Malik holds every thing to have 
been «riginally unlawful, until sanctified by 

KoiiAW. 
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water tending only to weaken it.— It is! 
otbOTwiae where water is mixed with crude j 
jidoe, and this mixture is then boiled until i 
two-thirds of it evaporate ; for here, either j 
the water purely evaporates alto^j’ether, or it 
evaporates jointly with the juice; and ini 
either case it is plain that two-thirds of the ! 
pure juice of the grapes or dates does not ; 
evaporate, which is requisite to render it a 
legal drink. 

Mule in the hoilmg of unpressed grapes , — 
If grapes be first boiled, and afterwards 
pressed until their juice be extracted, in that 
case a very little more boiling is sufficient to 
render the drinking of the liquor lawful, 
according to one tradition of Haneefa. Ac- 
cording to another tradition it does not 
become lawful until two-thirds of it evaporate 
in boiling ; and this is the better opinion ; 
because the juice remaining within the film, 
and not being in any manner affected by the 
boiling, it is consequently similar to juice 
which is not boiled. 

Or grapes mixed with dates. — If fresh or 
dried grapes, being mixed with dates, be 
then boiled, two-thirds of the mixture must 
evaporate before it becomes lawful ; for 
althongh, with respect to dates, a small 
boiling be often sumoieut, yet with respect 
to the juice of grapes two-thirds are always 
required to have evaporated in boiling. The 
same rule also holds whore the juice of 
grapes is mixed with the water iu which 
aates have been steeped. If, however, dried 
grapes, being mixed with the water of dates, 
should be boiled for a little, and afterwards 
some dates or dried grapes be thrown into 
it, in that oaso, provided the quantity thrown 
in be small, and not so much as is generally 
used to make Naboez, it is lawful. It is 
otherwise, indeed, if the quantity be not 
small ; — iu the same manner as wliere a pot 
of the water of dates or raisins is mixed 
with the boiled juice. Still, however, the 
person who drinks it is .not subject to pun- 
ishment, because its illegality is adjudged 
merely on principles of caution ; and en- 
deavours must always be used to avoid the 
infliction of punishment. 

Liquor^ having once acquired a spirit^ is 
not rendered lawful hg boiling. — If Khamr, 
or any other spirituous liquor, be boiled uutil 
two-tnirds of it evaporate, still it is not law- 
ful ; for the illegality of it, which was pre- 
viously established, is not removed by boiling. 

liule tcith respect to the use of vessels . — 
Theee is no impropriety in squeezing juice 
into-^ols or vessels of a green colour, or of 
which the interior part has been varnished 
with oil. The reason of this is, that 
formerly, in the infancy of the Mussulman 
religion, it was customary to keep Khamr in 
such vessels; and, on this account, when 
Khamr was rendered illegal, the prophet 

S rohibited the use of them likewise, that 
lie greater caution might be observed. He 
afterwards, however, permitted the ‘use of 
them, seeing that the vessels of theiCselves 
did not render any thing unlawful. If, 


therefore, Khamr have been kept in these 
vessels, it is necessary they be washed before 
they are applied to use. If a vessel he old, 
it becomes clean by three washings : but if 
it be new it can never Ufe cleansed, in the 
opinion of Mohammed ; for then the wine f 
penetrates, and makes a deep impression in 
it ; contrary to the case of an old one. Aboo 
Yoosaf holds that it may be cleansed by 
washing it thrice, and drying it after each 
washing.— Several have saia that, in the 
opinion of Aboo Yoosaf, the mode of cleans- 
ing it is by filling it with water, and letting 
it remain for a short time ; and then empty- 
ing it and tilling it again ; and so repeating 
this process until the water poured out be 
perfectly pure ; when the vessel is clean. 

Vinegar mag he made from Khamr.-^ 
When Khamr is converted into vinegar, it 
is then lawful, whether it have been made 
so by throwing any thing into it (such as 
salt or vinegar), or have become so of itself. 

Vinegar made of Khamr is not abomi- 
nable. Shafoi maintains that it is abomina- 
ble ; and that all vinegar obtained from 
Khamr by means of some mixture is unlaw- 
ful. — With respect, however, to such as turn 
so from Khamr of itself, he has given two 
different opinions. 

And the vessel in which it is so tnade becomes 
pure. — When Khamr is changed into vine- 
gar, the vessel in which it is contidncd be- 
comes clean according to the quantity of the 
Khamr. With regard to that part of the 
vessel that was empty, several ^ have said 
that it also becomes clean, as being depen- 
dent on the othe r : but others have said that, 
as it is battered over with dried Khamr, it 
does not become clean until it be washed 
with vinegar, when it is immediately puri- 
fied. In the same manner also, if Khamr be 
])oarcd out of a vessel, and the vessel be 
then washed with vinegar, it becomes (as 
lawyers have said) instantaneously clean. 

liules tcith respect to the dregs of Khamr, 
— It is abominable to drink the dregs of 
Khamr, or to use it in combing the hair, as 
some women do ; for the dre^ are not en- 
tirely void of the particles of Khamr, and it 
is unlawful to apply any unlawful thing to 
use;— whence the illegality of using it in 
healing a wound, or applying it to a sore on 
the back of a quadruped*. — It is also un- 
lawful to administer it to an infidel or an 
infant ; and whosoever does so is chargeable 
mth the crime of it. In the same manner, 
it is unlawful to give it to a quadruped to 
drink. — Concerning this point, however, 
several have said that although it he unlaw- 
ful to carry Khamr to a quadruped, yet if 
the animal, being brought to it, should 
drink of it, there is no impropriety ; — in the . 
same manner as in the case of a dog and 
carrion ; that is to say, carrion must not be 
thrown to a dog ; but if a dog be carried to 
where carrion is, he may, without any impro- 
priety, be suffered to eat it. , 

It is allowable to mix the dregs of Khamr 
with vinegar. In this case, however, it is 
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required, that the vineffar be carried to the 
place where the dre^ are, and be there 
mixed, for otherwise it is unlawful. 

A PEESON who drinks the dregs of Khamr 
without being infcxioated is not liaWe to 
punishment. Shafei is of a different opinion; 
for in this case several of the particles of 
Khamr must necessarily be drank likewise. 
Our doctors, on the contrary, argue that as 
the dregs of Khamr are disagreeable to the 
palate, a little of it docs not, by consequence, 
beget an inclination for more: and thus, 
being like other strong drinks, the drinking 
of a little, unless it be attended with intoxi- 
cation, is not punishable. 

An injection of Khamr is unlatcfuly hut 
not punishable. — An injection of Khamr into 
the anus or penis is unlawful, as being a 
benefit derived from an unlawful article. It 
is not, however, punishable, as punishment 
is inflicted only in the case of drinking it. 

And so likewise a mijctnre of it in ciands. 
— If a person throw Khamr into soup, it is 
not then lawful for him to eat the soup, be- 
cause of its being rendered impure. Keyer- 
tlieless, if he eat it, he is not liable to punish- 
ment, for in this case the Khamr is as it were 
boiled. 

If a person knead flour wflth Khamr, in 
that case it is unlawful to eat the bread or 
paste so made, as many of the particles of 
the Khamr still remain in it. 

Section, 

Of boiling the Juice of Grapes. 

There are three general 2)rinci2)les to be 
observed upon this subject. — In boiling the 
juice of grapes there are three principles. — 
The first principle is, that whatever quan- 
tity may run over the pot from the agitation 
in boiling, or from the foaming of the juice, 
is not taken into account, but is considered 
as not having belonged to it; and the resi- 
due is to be boiled until two-thirds of it 
evaporate, in order that the remaining third 
may be rendered lawful. To illustrate this : — 
suppose a person inclined to boil ten cups of 
juice; in that case, if one cup be lost from 
its boiling over the pot, he must boil the re- 
mainder until six cups have evaporated and 
three remain in the pot, when it becomes 
lawful. 

The second principle is, that if water be 
first poured into the juice, and the whole be 
then boUed, and the w ater, on account of its 
subtlety, be soon wasted, it is requisite that 
whatever remains after the evaporation [of 
the water] be boUed until two-thirds of it be 
wasted. If, on the contrary, the water and 
juice evaporate together, it is in that case 
.requisite that the mixture be boUed until 
two-thirds of the whole evaporate, that the 
remaining third may be rendered lawful; 
for here the third of the mixture of water 
and juice which remains becomes the same 
as if, a third of the pure juice having 
mained, water had then been poured into it. 
To exemplify this suppose a person should 


mix ten cups of juice 'mth twenty cups of 
water ; — ^in that case, if the water purely 
evaporate, the mixture must be boiled until 
a ninth of it remain, which is equivalent to 
one- third of the pure juice ; —whereas, if the 
juice and water evaporate oonjunotly, the 
whole must then be DoUed untU two-thirds 
of it evaporate. 

Ip juice be boiled with fire,* at one or 
several diflerent times, before it be in- 
ebriating or prohibited, it is lawful. If, also, 
the juice, being taken from the fire, should 
continue to boil until two- thirds of it 
evaporate, it is lawful, as in this case the 
evaporation is the efleot of the fire. 

The third principle is, in boiling juice, 
after part of it has evaporated, and part 
has likewise been poured out, — to know now 
much more must evajiorate, that the re- 
maining part may bo rendered lawful ; — 
and, ill order to this, the following ride 
must bo ob.served. — The quantity which re- 
mains alter part has been poured out must 
be multiplieci by the third of the whole ; and 
tliis sum being divided by the quantity 
wliieh remains after jiart of it only has 
evaporated, tlie quotient is the quantity that 
is laivful. Tlius, if a iiersoii boil ten cups 
of juice, and alter one cup had evaporateu, 
three cups more should bo poured out ; then 
three cups and one-third (the third of the 
whole) being multiplied into six, the number 
which remains alter the loss of evaporation 
and ])Ouring out amounts to twenty, and this 
sum being divided by nine, there remains 
two cups and two -ninths ; the quantity which 
is lawful, when the rest has evaporated. 
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OF HUNTING. 

• Section I. 

Of catching Game with Animals of the Hunt- 
ing Tribe y such as Hogs, Ilawksy (J'c. 

It ts lawful to hunt with all animals of the 
hunter tribe that are duly trained. — It is 
lawful to hunt with a trained dog, a pan- 
ther,! a hawk, a falcon, and jn short with 
every animal of the hunter tribe that is 
trained. It is related in the Jama Sagheer 
tliat game caught with a trained animal of 
the hunter tribe, whether bird or beast, is 
lawful ; but that, caught witli any other 
animal it is not lawful, uniess when taken 
alive, and slain by Zabbah. This floatrine 
is established by a text of the KoEAN, in 
which mention is made of trained dogs. The 
term Kalb [dog] comprehends, in its general 

* The common method of making strong 
drink, among the Asiatics, is by fermenting 
the juice in the sun. 

t Yuz.— It is an animal of the leopard or 
lynx ^ecies, hooded and trained to catch- 
ing game, nearly on the same principle as 
the hawk. 
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aooeptation, every carnivorous animal, even 
to a tiger.* It is, however, related as an 
opinion of Aboo Yoosaf, that tigers and bears 
are excepted, as neither of them hunt for 
others,— the tiger because of his ferocity, and 
the bear because of his voraciousness. Some 
of the kite tribe have likewise been excepted 
because of their voraciousnep ; and the hog 
has been excepted because it is essential filth, 
and because it is unlawful to derive any ad- 
vantage from it. It is to bo observed that 
it is a condition of the lawfulness of game 
that the animal which takes it be of the 
hunter tribe, and trained ; and also that the 
master let slip t the animal in the name of 
God; for it is so related in a tradition of 
Audeo, the son of Hatim Tai. 

Rules for ascertaining ivhetlier a dog^ 
be duly framed. — The sign of a dog being 
trained is, his catching game three times 
without eating it ; whereas the sign of a 
hawk being trained is, merely’, her return- 
ing to her master, and attending to his call. 
These si^s are adopted from Abdoolla Ibn 
Abass. The body oi a hawk, moreover, is 
not capable of enduring blows ; but as, on 
the contrary, the body of a dog has this 
capability, a dog is therefon* to l)e beaten 
until ho desist from eating the game, lie- 
sides, one sign of being traiiu'd is, to desist 
from that which custom and habit have 
made agreeable ; and as it is the custom 
of a hawk to be wild and to fly from man, it 
follows that its paying attention to its mas- 
ter's call, and showing no wildness, is a sign 
of its being trained. With respect to a dog, 
on the contrary, he is attached to man ; but 
his custom is to tear and cat; and conse- 
quonGy, when be preserves game and does 
not eat it, it is a sign of his being trained. 
— It is to bo observed that the condition 
hero recited, of a dog desisting, and not 
eating three times, is the doctrine of the 
two aisciplcs (and there is also one, tra- 
dition from Haneefa to the same effect) ; — 
and tlie reason of it is that, in loss than 
three times there is a probability of tlio dog’s 
forheurance having ]iroceedocl from satiijty 
or some such cause; but that when he de- 
sists from eating lor three different times, it 
is a proof that such forbearance has become 
a custom ; for this particular number of 
three is the established standard for expe- 
riments, and for the discovery of an evasion, 
—in the same manner as it is used iii deter- 
mining the i)eriod of an option. It is also 
recorded to have 'been adopted in the story 
of M/)l^es and Khizzir;J lor Khizzir, upon 


* Arab. Assid ; including lions, and every 
other creature of the feline tribe, except 
the panther before mentioned. 

+ The expression, in the original, signifies 
to send off. — It here means the act of cast- 
ing off the hound or hawk, and hunting 
them at the game. 

t This story (of wliich an explanation was 
given to the translator) is probably tite ori- 
ginal of Parnell’s Hermit. • 


the third instance, said, ** Now there is a 
separation between you and me.” Another 
reason is that plurality is a sign of know- 
ledge ; and as three is the smallest number 
of plurality,* it has ther^ore been adopted 
as the standard. In the opinion of Haneefa, 
however, as recorded in the Mabsoot, a^train- 
ing does not take place, so long as the hunter 
does not conceive the animal to be trained ; 
—and he holds it improper to fix on the 
number three ; because the fixing on a par- 
ticular number cannot be done by the fore- 
thought of man, but must be regulated by 
the precepts of the sacred writings ; and as 
no precept has been issued on this head, it is 
])roper to consign it to the judgment of him 
who is best acquainted with the matter, 
namely, the hunter. According to a former 
tradition, Haneefa holds the ^ame of the 
third time to be lawful ; — whilst the two 
disciples maintain that it is not lawful, as 
the animal does not become trained until 
after the third time ; and consequently the 
game of the third time is the j,ame of an 
untrained animal, and, as such, is unlawful; 
this being like the act of a slave in the 
presence of his master ; in other words, if a 
slave perform any aets in the presence of his 
master, such as purchase or sale, and the 
master, seeing and knowing the same, 
remain silent, the slave in that case becomes 
licensed, — not only with respect to the act in 
question, but also with respect to every act 
which he may afterwards perform ; — and so 
likewise in the case in question. The 
reasoning of Haneefa is, that when the 
animal takes the game the third time, and 
instead of eating preserves it, this argues it 
to have been trained at the time of taking 
the game, and consequently the game of the 
third time is the game of a trained animal, 
— It is otherwise in the case above cited, 
because license is a notification, and cannot 
take place without the knowledge of the 
slave ; and the slave cannot acquire this 
knowledge until after he has performed the 
act, and his master remained silent. 

The invocation must he repeated (or, at 
least, must not he wilfully omitted) at the 
time of letting slip the hound, — If a 

person let slip hia trained dog, or his 
trained hawk, and at the time of letting 
them slip repeat the name of Gon, or omit 
it from forgetfulness, and the dog or hawk 
catch the game, and wound it so that it dies, 
the game may in that case lawfully bo eaten. 
— If, however, he should wilfully, and not 
from forgetfulness, omit the name of Gon, it 
is not then lawful to eat the game so taken. 
It is mentioned in the Zahir Eawayet that 
the wounding of the game is a condition of 
its lawfulness, as it furnishes the means of a 
Zabbah Iztiraree. (The meaning of Zabbah 
Iztiraree has already been explained in 
treating of Zabbah.) 


The Arabs, having a dual number, do 
not of course admit two to constitute a 
plurality. 
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A hunting ^admped eating any part of 
the game renaers it unlawful. — If a dog or 
panther eat any part of the game, it is 
unlawful to eat of such ; but if a hawk eat 
art of it, it ma3^ lawfully be eaten. — The 
istinotiou between these two cases has 
already been explained. 

If a dog (for instance) catch game several 
times without eating it, and afterwards 
catching game eat part of it, such game 
cannot lawfully be eaten, as the circum- 
stance of the dog eating it is a proof that he 
has not been properly trained. In the same 
manner also, the game which he may after- 
wards take is not lawful until he shall ha\e 
been trained anew, concerning which the 
same difterence of opinion obtains as that 
already set forth concerning a training in 
the beginning. With respect to the game 
previously taken by him, illegality does not 
attach to such parts of it as have been 
eaten, since there the subject no longer 
remains ; but with respect to such parts as 
have not been preserved (that is, have been 
left upon the plain), they are unlawful 
according to all our doctors. As to what 
may have been preserved (that is, what the 
hunter may have carried to his own house), 
it is unlawful, according to Ilaneefa. The 
two disciples maintain it to be lawful; for 
they contend that the circumstance of the 
dog eating at that time is no argument of 
his not having been previously trained, as 
an art may be acquired and afterwards 
forgotten. The argument of Haneefa, on 
the contrary, is that the dog's eating of the 
ame at that period is a proof of his never 
aving been properly trained from the first. 

Game caught hy a hawk, after It has 
returned to its wild state, Is not lanful. — If 
a hawk fly from its master, and remain for a 
while in a state of wildness and flight, and 
afterwards catch game, such game is not 
lawful, as the hawk in that state is not 
trained ; for the sign of b(!ing trained is to 
return to its master ; and as it did not so 
return, the sign no longer remains ; whence 
it is considered in the same light as a dog 
which eats his game. 

A dog does not render his game unlauful 
hy taking its Mood. — If a dog eat the blood 
of his game, and not the flesh, the game is 
lawful, and capable of being eaten, as the 
dog has preserved it for his master, which 
argues him to have been well trained, since 
he eat merely what was unfit for his master, 
and preserved what was fit for him. 

Or hy eating a piece of the flesh cut off and 
thrown to him hy the hunter.— a hunter, 
having taken the game from his trained dog, 
cut oft* a piece of it, and throw it to the dog, 
and the dog eat the same, still the remaining 
part of it is lawdul, as it is not then game ; 
the case being, in fact, the same as if a per- 
son were to throw to a dog any other kind of 
food. The law is the same where a dog leaps 
upon his master, and takes from him part of 
the dead g»me in his hands and eats it ; tb^s 
being siimlar to where a dog attacks his 


master^s goat, and kills it, which is no proof 
of the dog*s not being trained. 

Case qf a dog biting off a piece in the piir- 
suit of his game. — If a dog lay hold of game 
with nis teeth, and having bitten off the part 
eat it, and afterwards catch the game and 
kill it, without eating any other part of it, 
the game is unlawful ; because upon the dog 
eating part of his game it becomes evident 
that he is not trained. If, on the oontr^, 
he drop the part bitten off. and having 
pursued the game kill it and deliver it up to 
nis master without eating any part of it, and 
having afterwards passed by the part bitten 
oft* eat the same, the game is lawful ; for as, 
if the dog, under these cirourastanoes, had 
eaten part of the body of the game in the 
hands of his master it would have been of no 
consequence, it follows that it is, k fortiori, of 
no consequence where ho eats what was 
separated from it, and unlawful to the 
master to eat. It is otherwise in the former 
case ; because there the dog cat in the very 
act of hunting ; and also, booauso the tearing 
off a piece of tlosh with tlie teeth admits of 
two explanations ; for iirst, this may bo done 
with a view to devouring, — and secondly, it 
may be done with a view merely to weaken 
the animal, in order the more easily to catch 
it and the eating of the piece before catch- 
ing the animal argues the tirst of these,— 
whereas the eating of it after catching and 
delivering the game to the hunter argues the 
second, whence no inference can be drawn 
that the dog is not trained. 

Game taken alive must he shtin hy Zahhah. 
— If a hunter take game alive which his dog 
had wounded, it is incumbent upon him to 
slay it according to llio prescribed form [of 
Zabbah], and if he delay so doing until it 
die, it is then carrion and incapable of being 
eaten. The law is the same with respect to 
game taken by a hawk, or the like ; and also 
with respect to game shot hy an arrow. The 
reason of it is, that in this ease the hunter is 
capable of the original observance, namely, 
Zabbah Ikhtiarcc, before the occurrence of 
the necessity for tho substitute, namely, 
Zabbah Iztiraree ; and therefore the validity 
of the substitute is annulled. This law, 
however, supposes a capability in the hunter 
to perform the Zabbah ; for where he takes 
the game alive, and is incapable of perform- 
ing the Zabbah, and there exists in the 
animal more life than in one whose throat 
has been just cut, such game (according to 
the Zahir Rawayet) is not lawful. It is 
related, as an opinion of Haneefa and Aboo 
Yoosaf, that it is lawful (and this bftinion 
has been adopted by Shafei); because the 
hunter is not in this case capable of the 
original observance, and is therefore in the 
same situation as a person necessitated to 
use sand instead of water, notwithstanding 
he be in sight of water. The reason alleged 
in the Zabir Rawayet is, that the hunter’s 
finding the animal alive is equivalent to his 
capability of performing the Zabbah, since 
it entbles him to reach the throat of the 
» 40 
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animal witb fais hand. Hence he has, in 
a manner^ the power of performing the 
Zahbah, which he neglects. It is otherwise 
where only as much life exists in the animal 
as in one whose throat has been cut ; because 
it is then, in effect, dead, — whence it is that 
if, in that state, it should fall into water, it 
is not unlawful, any more than if it had 
fallen into water when actually dead, the 
dead not being a fit subject for Zabbah. 
Some of the learned have entered more par- 
ticularly into this case, alleging that if the 
inability to perform the ZaDban arise from 
the want of an instrument, it is not then 
permitted to eat it ; and that if the inability 
arise from the want of time, in that case 
likewise it is not permitted to eat it, accord- 
ing to our doctors,— in opposition to the 
opinion of Shafei. The argument of our 
doctors is, that when the animal is taken 
alive it is no longer game, because the term 
game is applicable only to what is wild and 
free ; and that therefore the Zabbah Iztiraree 
is then of no effect. What is here recited 
proceeds on the supposition of the animal 
being taken alive, and pf there being a 
possibility of its ^ continuing to live ; for if 
there be no possibility of its continuing to 
live (as where its belly has been torn, and 
part of his entrails have come out), it may 
lawfully be eaten without the performance of 
Zabbah, because the life that remains in it is 
equivalent only to the struggling of an 
animal whose throat hud been cut, and is 
consequently of no cfiect;— in the same 
manner as where a goat falls into water, 
after having had its throat cut. 

P.rovidea it live long enough to admit of 
performing this ceremony ~iv the hunter 
find the game alive, and do not take it from 
his dog till it be dead, and there have been 
sufficient time, after ho found it alive, to 
perform the Zabbah, it is not in that case 
lawful to eat it ; because this is equivalent 
to an omission of the Zabhali, notwith;^<;and- 
ing an ability to perform it. If, on the 
contrary, he had found it alive at a period 
when, if he had taken it, there was not suffi - 
oient time to perform the Zabbah, it is lawful. 

The game tahen is laivfnl althongh it he 
not the same that teas intended by the hunter. 
— If a hunter let slip his dog at game, and 
the dog take some other game, the game so 
taken is lawful. Malik has said that it is 
not lawful, since the dog took this game 
without having been let slij) at it, as it was 
at;another specific animal that the hunter 
let hipi slip. Our doctors, on the other 
hand? argue that the object of the hunter is 
merely the acquisition of game ; and all 
gome is the same to him. Besides, the 
specification of the particular animal is of 
no advantage, as it is impracticable to teach 
a dog to take that partiemar animal. 

Rule in casting off a panther at game . — 
If a iMjrson let slip a pantner at game,* and 

* The lynx or panther used in hunting is 
generally kept hooded, and is conveyed from 


the panther lie frr a while in ambu^, and 
then catch and kill the game, it is lawful to 
ea,t it ; because the lying in ambush being 
with a view to catch the game, and not to 
take rest, does not of contequence terminate 
the act of letting it slip> The same rule 
also holds with respect to a dog, when 
trained in the manner of a panther. 

All the game caught by the doa^ §*0., under 
one invocation^ is lawful. Rule for deter- 
mining this with respect to dogs. — If a dog 
be let slip at game, and take and kill it, ana 
afterwards take and kill other game, both 
are lawful ; because the act of letting him 
slip continues to operate, and is not termi- 
nated until after the taking of the second 
game ; this case being similar to that of a 
person shooting at an animal with an arrow, 
which not only hits and kills it, but also 
hits and kills another. If, on the contrary, 
the dog, after killing the first game, lie 
doAvn upon the ground and rest for a long 
time, and then, some other game passing by, 
he rise up and kill it, it is not lawful to eat 
that other game ; because when the dog lay 
down and took rest, he tb. ^’eby determined 
the act of letting him slip, since his sitting 
down was with a view to take rest, and not 
to deceive the game ; in opposition to what 
was before recited. 

And hawhs.—lv a hawk, being let slip 
[cast off] at game, first perch upon some- 
thing, and afterwards, going in quest of the 
game, take it and kill it, it is lawful to eat 
it. This, however, proceeds on the supposi- 
tion of the liawk neither tarrying long, nor 
with a view to rest, but merely a short time, 
and with a view to surprize lier prey. 

(tame is not lawful when caught {by a 
h(twl\ S,'e.) independant of the act of the 
hunter.— Iv a trained hawk catch game and 
kill it, and it be not known whether any 
person let her slip at such game, it is then 
unlawful to eat it ; because in this case a 
doubt exist s with respect to the letting slip ; 
and game is not lawful unless the animal 
which takes it be let slip at it. 

It IS requisite to its legality {when caught 
dead) that blood have been drawn from it . — 
If game be strangled by a dog, and not 
wounded, it is not lawful to eat it ; because 
the wounding of it is a condition of its 
legality, according to the Zahir Itawayet 
(as has been before mentioned) ; and this 
condition implies that where merely particu- 
lar members of the game are broken by the 
dog it is not lawful to eat it. 

Game is rendered unlaivful by the con- 
junction of any cause of illegatity in the 
catching of it. — If a trained dog be assisted 


place to place upon a sort of litter. When • 
the hunters have approached within sight of 
their game, they unhood the panther and 
cast oft his chains, and he instantly springs 
at his prey, if within his reach, or if other- 
wise, practises a variety of strataj^ems to get 
near to it. 
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in killing the game by a dog that is not 
trained) or by a dog belonging to a Magian. 
or by one upon ^fnich the invocation had 
been wilfully omit^d) in that case the game 
is unlawful; because two causes are here 
united) namely, a cause of legality, and a 
cause of illegality, and caution dictates a 
preference to the cause of illegality. 

Game hunted down by any person not 
q^lijied to perform Zahhnh is unlawful . — 
Any person not permitted to perform Zabbah 
(such as an apostate, a Mohrim, or a person 
who wilfully omits the invocation) is the 
same as a Magian with respect to letting 
loose an animaiof the hunter tribe. 

If a dog, without being let slip, should of 
himself pursue game, and a Mussulman 
repeat the invocation, and then make a 
noise and incite the dog to run faster, and 
the dog catch the game, it is in that case 
lawful to eat it. 

Game killed at a scco)nl catch iny of it 
{either by the same or a second dog) is lawful. 
—If a Mussulman, having repeated the 
invocation, let slip his dog at game, and the 
dog having pursued and caught the game, 
ana thereby rendered it weak, let it go, and 
afterwards catch it a second time and kill 
it, it is in that case lawful to eat it ; — and 
so likewise where a Mussulman lets sli)) two 
dogs, and one of them renders the game 
weak, and the other kills it; — and also, 
where two men let slip their dogs (that is, 
each of them one dog), and one of the dogs 
renders the game weak, and the other kills 
it. In this last case, however, the game is 
the property of him whoso dog renaered it 
weak ; because he deprived it of the quality 
of game, as he disabled it from running. 

Section II. 

Of shooting Game with an Arnnv.* 

Game slain by a hunter shooting^ cSV,, at 
random^ on hearing a noise, is lauful, pro- 
vided the noise proceed from game. — ^IF a 
person hear a noise, and, imagining it to be 
that of game, shoot an arrow, or let slip 
his dog or hawk, and in either cast; game be 
killed, and it be afterwards discovered that 
the noise did actually proceed from game, it 
is then lawful to eat the game so killed by 
the arrow, dog, or hawk, whether it were 
the game of which the noise was heard, or 
not; because the object of the hunter was 
merely to get game, of whatever kind This 
is according to the Zahir Kawayet. — It is 
related as an opinion of Aboo Yoosaf, that 
a hog is in this case an exception ; — in other 
words, if it be afterwards known that the 
noise proceeded from a hog, the game killed 
by the arrow, hawk, or dog, is not lawful ; 
because a hog is in an excessive degree im- 


* The title of this section, in the Arabi^ 
yersion, is limply Kama, signifying the use 
of any missile weapon whatever. 


pore whence it is that no part of it is 
rendered allowable by hunting: — contrary 
to other quadrupeds, for of those the skin, 
by their being hunted, is rendered lawful. 
Ziffer has likewise excepted all those animals 
of which the flesh is not fit for eating, inas- 
much as the hunting of these is not with a 
view to render them lawful. 

Game shot by an arrow aimed at an- 
other animal is lawM, — If an arrow be 
shot at a bird and hit other ^ame, and 
the bird shot at fly away, without its 
being, known whether it was wild or tame, 
the game is in that case lawful, because 
the probability is that the bircl was a 
wild one. If, on the contrary, an arrow 
be sliot at a camel, and hit game, and the 
earned liaviug escaped, it bo not known 
whether it was a wild one or otherwise, the 
game in that case is not lawful, because the 
natural conditiou of a camel is that of tame- 
ness and attachment to man. — If, on the 
other liand, an aiTow bo shot at lish or 
locusts, and hit game, such game is lawful, 
ill the opinion of Aboo Yoosaf, according to 
one tradition, inasmuch as it is game : but 
according to another tradition it is unlawful; 
heeause hunting is equivalent to the per- 
formance of Zahbah, which is not requisite 
w’ith respect to fishes and locusts. 

If a person, hearing a noise, and imagin- 
ing it to be that of a man, should in conse- 
quence shoot an arrow, and kill game, and 
it he aftiTwards discovered that the noise 
proeei'ded from the game, in that case the 
game so killed is lawful ; because, >yhen it 
actually iiroves to bo game, 11 lo imagination 
of the person who shoots is of no conse- 
quence. 

Lwocation 7nust he made on the instant of 
shooting ; hut if the a^iimal he taken alivc^ it 
must still he sluiu hy Zuhhah. — If a hunter, 
upon shooting his arrow, repeat the invoca- 
tion, and the arrow wound and kill the ijame, 
it is lawful to oat it ; because the shooting of 
an arrow along witli the invocation, and the 
wounding of the animal, is equivalent to the 
performance of Zabbah. Nevertheless, if the 
animal be taken alive, it is incumbent to 
slay it by Zabbah, as lias been already set 
forth in the first section. 

Game wounded, and afterwards found 
dead hy the person who shot, is lawful . — 
If an arrow hit game, and the game fiy away 
with the arrow until it disappear, and the 
hunter go in search of it, and find it dead, it 
is in that ca^e lawful to eat it. If, the 
contrary, he should not follow or go in s«iifreb 
of it, and afterwards happen to find it dead, 
it is not in that case lawful ; because it' is 
related that the prophet held it abominable 
to eat that game which disappeared from the 
sight of the bowman ; and also, because there 
is a possibility that it may have died from 
some other cause. 

Unless he then discover another xtxmnd 
upon it. — If the hunter above mention^ 
find another wound in the game besides that 
oP his arrow, it is not lawful to eat it, not- 
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withstand]^ lie may have continued in the 
Be^h of it until ne found it ; because in 
this case two causes are conjoined, — one of 
illegality, namely, the other wound, — and 
one of legality, namely, the wound of his 
arrow ; and it is the established custom to 
give the preference to the cause of illegality. 
Moreover, caution is easily observed in this 
case, as it is an uncommon one. All that 
has oeen above recited relates to the shoot- 
ing of an arrow ; but it is equally applicable 
throughout to the letting slip of a dog, or so 
forth. 

Game wTiich^ being ahot^ falls into water ^ 
or upon any building^ before it reaches 
the ground^ is unlawful. — If a person shoot 
at game with an arrow, and hit it, and it fall 
into water, or upon the roof of a house, or 
some other eminence, and afterwards upon 
the ground, it is not lawful to cat it ; because 
the animal is in this case a Mootradeea, the 
eating of which is prohibited in the Koean ; 
and also, because there is a suspicion that 
the death may have been occasioned by the 
water, or by the fall from the eminence, and 
not by the wound.* 

Rule with respect to water-foivl. — If a 
water-fowl be wounded, and the member 
wou'ided be not a part under water, it is 
lawful,— whereas, if it be a part under water, 
it is not lawful, in the same manner as a 
land bird, which being wounded falls into 
water. 

Game slain by a bruise^ wilhotit a wounds 
is not Game hit [stunned] by an 

arrow without a sharp point is unlawful, as 
it is so recorded in tne traditions. It is to 
be observed, moreover, that tlie wounding of 
game is a condition of its legality ; because 
a Zabbah Iztiraree cannot otherwise be 
established, — as has been already racn- 
tioned.t 

Game killed by a bullet from a cross-bow 
is not lawful, as this missile does not wound, 
and is therefore like a blunt arrow. A stone, 
also, is subject to the same rule, as it does 
not wound ; — and game is also unlawful 
when killed by a great heavy stone, not- 
withstanding it be sharp ; because there is a 
probability that the game may have died 
irom the weight of the stone, and not from 
the sharpness of it. If, however, the stone 
be sharp, and not weighty, the game killed 
by it is lawful, as it is then certain that it 
must have died in consequence of a wound 
from it. 

Ga^b killed by a small pebble stone, and 
of which no part has been cut by the stone, 


* Amidst such a mass of frivolous absur- 
dity, the translator thinks it imnecessary to 
offer any apology for the omission, in this 
place, of a long discussion still more futile 
than any thing which has gone before, 
t From this, and vmous preceding ipas- 
sages, it appears that it is requisite to draw 
blood in order to the rendering game lawfitl. 


is not lawful, bec&use in this case the game 
is bruised and not wounded. If, also, game 
be beaten by a stick or piece of wood until 
it die, it is not lawful, aa the death is then 
occasioned by the weight of the stick or 
piece of wood, and not by any wound : yet 
if, in this case, the stick or piece of wood, 
because of their Shaipness, occasion a wound, 
there is no impropriety in eating the game, 
as the stick and piece of wood are then equi- 
valent to a sword and spear. The general 
rule, in short, in these cases, is that when 
it is known with certainly that the death of 
the game was occasioned by a wound, it is 
lawiul food ; but unlawful where the death 
is known with certainty to have been occa- 
sioned by a bruise, -and not a wound ; and 
that, ill case of the existence of a doubt 
(that is, where it is not certainly known 
whether the death was occasioned by a 
bruise or by a wound), it is then also unlaw- 
ful, from a principle of caution. 

If a person throw a sword or a knife at 
game, and the game be struck by the handle 
of the sword, or the back of the knife, it is 
not lawful ; whereas if struck by the edge, 
and wounded, it is lawful. 

Case of cutting off the head of an animal. 
— If a person cut off the head of a goat, it 
is lawful to eat it, as the jugular veins have 
been cut through ; but it is nevertheless 
abominable. If, however, a person perform 
this action by beginning witn the spine, so 
as to occasion the death of the animal before 
the jugular veins be cut, it is not lawful: 
but it is lawful if the animal do not die 
until after the jugular veins are cut. 

A Magiaiiy an apostate ^ or an idolator are 
not qualified to kill game. — Game killed by 
a Magian, an apostate, or a worshipper of 
images, is not lawful, because they are not 
allowed to perform Zabbah (as has been 
already explained in treating of that sub- 
ject), and Zabbah is a condition of the 
legality of game. It is otherwise with re- 
spect to a Christian or a Jew, because, as 
their performance of a Zabbah Ikhtiaree is 
lawful, it follows that their performance of 
a Zabbah Iztiraree must also be lawful. 

Case of game wounded by one pcrsoyi, and 
then slain by another. — If a person shoot an 
arrow at game, and hit it, without rendering 
it so weak as to prevent it from running, 
and in that state another person shoot at it, 
and kill it, the game is the property of the 
second hunter, because he was the person 
who took it, and the prophet has said, 
“Game belongs to him who takes it." If, 
on the contrary, the first hunter render it 
too weak to run, and another person then 
kill it, it is in that case the property of the 
first hunter. Nevertheless, ho must abstain 
from eating it, as there is a probability that 
it may have died in consequence of the 
second wound ; and as it had not the power 
of running after the first wound, it ought 
to have been slain by a Zabbah ^chtiaree, no 
regard being, in such an instance, paid to 
the Zabbah Iztiraree, in opposition to the 
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former case. — This prohibition, however, 
.against eating the game, proceeds on the 
8npi>osition oi its being in such a con- 
ation as to mduce us to believe the con- 
tinuance of its texistence possible; since 
Tinder these circumstances its death is re- 
ferred to the second shot : but if the first 
wound be such as to render the continuance 
of its existence impossible (as if it have as 
little life in it as an animal with its tliroat 
cut, having, for instance, had its head cut 
off), in that case it is lawful to eat it, as its 
death is not then referred to the second shot, 
it being at that period in a state equivalent 
to annihilation, if, however, the first wound 
be such as to render the survival of the 
game impossible, and there nevertheless be 
more life in it than in an animal with its 
throat cut (as if, for instance, it be (‘a])ahle 
of living one day), in that case, a(‘eording 
to Aboo Yoosaf, it is not rendered unlawful 
by the second shot, because such a degree of 
life (in his opinion) is of no effect ; but ac- 
cording to Mohammed it is unlawful, as such 
a degree of life (in his opinion) is of ellect. 

In the foregoing case, tlie second hunter 
is responsible to tlie first for the value which 
the game hears after receiving the lirst 
wound ; because he [the second hunter] has 
destroyed game the property ()f the hrst 
hunter (who became the ])ro]U’ietor of it in 
consequence of his wounding it, and lliereby 
incapacitating it from running); and the 
game is, by such wound, rendered defective ; 
and in all cases of responsibility for dcbtruc- 
tion of property a regard is paid to the time 
of the destruction. The compiler of the 
Hedaya remarks that in this case there is a 
distinction ;~in other words, responsibility 
takes place where it is known that the game 
in question died in consequence of the second 
wound (that is, where the wound of the first 
hunter was such that the animal lived after 
it,— and the wound of the second hunter 
such as to destroy the existence); and the 
second hunter is accordingly responsible for 
the value of the ^amc, in its w'ounded and 
defective, not in its unwounded and perfect 
state ; in the same manner as where a person 
kills the sick slave of another. If, however, 
it he known that the game died in conse- 
quence of the first wound, or if it be 
uncertain of which wound it died, Moham- 
med has said, in the Zeeadat, that it is 
incumbent upon the second hunter, first to 
pay a compensation for the damage he may 
nave occasioned to the game by the wound ; 
and, secondly, to pay a compensation for 
half the value which the game boie after 
receiving both wounds ; and, thirdly, to pay 
a compensation of half the value of the flesh. 
The reason for the first compensation is 
that the second hunter, having occasioned a 
damage to an animal which was the property 
of another, is bound, in the first instance, to 
make good the amount of that damage. The 
reason for the second compensation is that, 
as the animal died of both wounds, the 
second tiround must have been the immediate 


oanse of its destraoUon ; and as it was at 
that time the propei^ of another person, it 
is incumbent upon him to make a compensa- 
tion for half the value which it bore after 
receiving both wounds, as the first wound 
did not proceed from him. (With respect to 
the damag[e occasioned by the second wound, 
having paid it before, ho is not reauired to 
pay it again.) The reason for tne third 
compensation is that, as the game, a^r 
receiving the first wound, was in such a 
state as to have rendered it lawful by a 
Zabbah Ikhtiarce, if it had not received the 
second wound, it follows that the second 
hunter, in consequence of the second wound, 
did render unlawful half of the flesh with 
respect to the first hunter. He is only re- 
quired, however, to pay a compensation for 
one half of the flesh, as he paid the other 
half before, inasmuch as he paid half the 
value, which included the flesh. 

Case of game first wounded^ and then 
IcHled hij the same person. — If, instead of 
two persons shooting the game, one person 
shoot tile same game twice, the law is then 
the same with respect to the illegality of the 
game as when it receives two wounds from 
two different ])ersons ; — this being similar 
to where a person, having shot game upon 
any eminence, and rendered it weak and 
feeble, afterwards shoots it a second time, 
and brings it to the ground, — in which case 
the game so killed is unlawful, inasmuch as 
the second wound is the cause of illegality ; 
and so also in the case in question. 

At I animals mag he Imnted. — The hunt- 
ing of every species of animal is lawful, 
whether they be fit for eating or otherwise ; 
because the legality of hunting has been 
absolutely declared in the Koran without 
restricting it to animals fit to cat . Another 
reason is, that the hunting of animals not 
fit for eating may proceed either from a 
desire to obtain tlicir skin, their wool, or 
thgir feathers, or Irom a wish to exterminate 
them on account of their being mischievous 
or hurtful ; and all these motives are laud- 
able. 
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Chap. I. — Introductory. 

Chap. II.— Of Things capable of being 
pawned ; and of Things Jor which 
pledges may be taken. m- 

Chap. III. —Of Pledges placed in the 
Hands of a Trustee. 

Chap. IV. — Of the Power over Pawns ; 
and of Offences committed by or 
upon them. 

CHAPTER I. 

definition of i2a^.— R ahn literally iflgni- 
fiq^ to detain a thing on any account what 
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er&f. In ^ Iiuagui^ of the law it mea^ 
the detention of a thing on account of a claim 
which may be answered by meana of that 
thing ; as in the case of debt.— This paotice 
w lawM» and ordained ; for the word of 
^ '# in the Koeajt, says, “ give and ee- 

m PLEDGES and it is also related, 

tibat the prophet, in a bargain made with a 
Jew for grain, gave his coat of inail in pledge 
for the payment. — Besides, all the doctors 
have concurred in deeming pawn legal ; and 
it is, moreover, an obligatory engagement, 
and ooniequently lawful, in the same manner 
as bail. 

Pawn is established by declaration and ac- 
ceptance ; and confirmed by the receipt of 
the Contracts of pawn are estab- 

lished by declaration and acceptance, and 
are rendered perfect and complete by taking 
possession of the pledge. — Several of the 
learned have said that the contract is com- 
plete immediately upon the declaration ; for 
as it is a deed purely voluntary, it therefore 
obtains its completion from the voluntary 
affent alone ; as in cases of gift and alms. 
The seisin of the pledge is, nevertheless, 
absolutely requisite to the obligation of the 
deed, as shall be shown in its proper place. 
Malik has said that a contract of pawn be- 
comes valid and binding immediately upon 
the 00 icur fence of the parties ; because they 
relate to the property of both, and are con- 
sequently similar to sale. — One of the argu- 
ments aclvanced by our doctors is, the text 
of the Koran, as above quoted ; and another 
argument is, that as the act of pledging is 
purely voluntary (whence it is that there is 
no compulsion on the pawner towards the 
act), it must therefore be effectually con- 
cluded, in the same manner as in the case 
of legacies ; — and a contract of pawn can 
only be effectually concluded by the seisin, 
in the same manner as a legacy is effectually 
concluded by the testator dying without 
having receded from his bequest. It is to^be 
observed, that if the depositor relinquish the 
pledge to the pawnee, his so doing is equiva- 
lent to an acceptance ; in other words, his not 
obstructing the pawnee from taking possession 
of the pleajfo is equivalent to his actually 
investing him with the possession , and is a 
sufficient proof of his having so done. This 
is recorded in the Zahir Rawayet ; and the 
reason of it is, that as the seisin of the pledge 
is sanctioned in virtue of the agreement, it 
therefore resembles the seisin of a thing sold. 
It is recorded from Aboo Yoosaf, that the 
seisin of a movable pled e can only be ac- 
complished by the laying hold of, and remov- 
ing it, myt by the pawner’s merely relinquish- 
ing it, as above mentioned ; for the seisin of 
a pledge is an occasion of responsibility 
from the first, in the same manner as usurpa- 
tion. The former is, however, the better 
opinion. 

Upon the paxmee taking possession of the 
pleagcy the contract hecom s binding. — Upon 
a person receiving a pled e which is distin- 
guished and defined (that is, unmixed ^d 


disjained from the property of the depositor), 
the acceptance being then ascertained, the. 
contract is completed, and consequently 
binding. (Until, however, the seisin actually 
take place, the pawner is atyfull liberty either 
to adhere to, or recede from the agreement, 
as the validity of it rests entirely upon the 
seisin, without which the end and intention 
of a pledge cannot be answered). 

And he [the pawnee] is responsible for the 
pledge.— U VO'S the pledge, -tnerefore, being 
delivered to the pawnee, and his taking 
possession of the same, he becomes answer- 
able in case of its being destroyed in his 
hands. Shafei maintains that a pledge being 
a trust in the hands of the pawnee, if it be 
destroyed in his possession still he does not 
on that account forfeit his due ; because it is 
recorded in the traditions, that “ no pledge 
shall be distrained for debt, and the pawner 
shall be liable for all risks,’' meaning (ac- 
cording to Shafei), that if the pledge be 
destroyed, still the debt is not annulled on 
account of any responsibility arising there- 
from and further, because a pledge being 
merely a testimony, the loss of it does not 
annul the debt, seeing that a debt still exists 
after the loss even of a written bond ; the 
reason of which is, that the use of taking such 
a testimony is to add greater security to the 
pawnee's debt; and therefore if, from the 
decay or destruction of the pawn or testi- 
mony, the debt of the pawnee were cancelled, 
it wo\ild bo opposite to the spirit of the 
agreement, since it would admit a possibility 
of the pawnee’s right becoming extinguished, 
a thing repugnant to conservation and secu- 
rity. The arguments of oui’ doctors upon 
this point are twofold.— Fiest, a tradition 
of the prophet, who once decreed the claim 
of a pawnee to be annulled, on account of 
the death of ahorse which be had in a pledge 
(although, indeed, several of the learned, in 
their comments ou this tradition, have re- 
marked, that it was made at a time when 
the value of the horse could not be ascer- 
tained).— Secondly, all the companions of 
the prophet, and their followers, have de- 
clared a pledge to be a subject of respon- 
sibility ; that is to say, that if it decay in 
the hands of the pawnee, he sustains the 
loss. — With respect, moreover, to the asser- 
tion of Shafei, that “ a pledge is a trust," it 
is inadmissible, as being in direct contradic- 
tion to the concurrent opinion of the com- 
panions above-mentioned. With respect, 
also, to the tradition adduced by him as an 
argument, the real meaning of it is, “ that a 
pledge cannot be completely seised, so as to 
render it the absolute property of the pawnee, 
in the room of his other claim," an explica- 
tion which Koorokhee has transmitted to us, 
as delivered by former sages.— As, moreover, 
the pawnee is entitled to take possession of 
the pledge as a security for his claim, and to 
detain it (for ^hn, in its literal sense, 
signifies detention), it necessarily follows 
that a pledge is not a trust. 

Which ne is entitled to detain hntil he 
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receive paymefit of hie In short, in the | of his claim only which is equal to the value 
opinion of our doctors, a contract of pawn of the pled^, and the balance, or excess, 
requires that the pledge be continually must be paid to him by the pawner. Ziffer 
detained in the hands of the pawnee in lieu maintains that a pledge is liable to be oom- 
^ of his debt, in this way, that it remain in pensated for according to its value whence 
his possession as a security for the fulfilment if a pledge of the value of one thousand five 
of his claim whereas, in the opinion of hundred dirms at the time of delivery be 
Shafei, the claim of the pawnee is connected destroyed, ^d the debt of the pawn^ be one 
with the substance of the pledge, as a satis- thousand dirms, the pawner has a claim upon 
faction for his claim,— in this way, that he the pawnee for the difference, namely, five 
may sell it, and thereby obtain a discharge,— hundred dirms. — His arguments upon this 
itbeing until such sale a trust reposed in p(dnt are twofold. — F irst, a saying of Alee, 
him, and the property of the depositor; — and “The pawner and pawnee shall mutually 
agreeably to these difteront tenets several restore to each otlier the excess, whether the 
cases occur concerning which there is a dis- pledge exceed in value the debt, or the debt 
agreement between oui’ doctors and Shafei. the pledge." — Secondly, the amoimt in 
Without admitting the imwner to any use wdiich the pledge exceeds the debt being (as 
of it, — For instance, — if the pawner be well as the sum equivalent to the debt) 
desirous of resuming his pledge for a short given in pledge, the excess is of consequence 
time, that he may enjoy the use of it (as in a sxihject of responsibility as much as that 
the case of taking milk from a cow, or so part wdiieh is equivalent to the debt. Hence, 
forth), he is not so allowed, according to our when the debt is annulled, a restitution must 
doctors, unless by the consent of the pawnee, ho made of the surplus. The opinion of our 
as the object of the agreement of pawn doctors ii])on this subject is adopted from 
(namely, a constant i)ossession) would by Omar Farook, and Abdoolla-lbn Masaood. 
that means be entirely defeated,— whereas, 'they, moreover, argue, that us Iho pledge 
according to Shafei, a pawner may (‘Von was taken possession of purely for the pur- 
forcibly take back his pledge for a temporary pose of obtaining payment it is therefore a 
enjoyment of the use, nor can he be previ ntoil subject of re8pon8il)ility only in that degree 
from this ; because (in his opinion) a pledge of value from which the payment of the debt 
may be sold conformably to the nature of the might have been made, as in the case of a 
agreement; and the resumption of it to- real payment, the surplus being pawned 
wards an enjoyment of the usufruct cannot merely from necessity (as it was impossible 
be considered as a subversion thereof.— to have pawned the exact value of the debt), 
(More cases of this kind shall be exliibited and therefore not demanding restitution.— 
in the sequel.) With respect, also, to the saying of Alee (as 

The debt to which the pawn is opposed quoted by Zitier), the meaning of it is, that 
must he actually due.— A contract of pawn the jiarties shall mutually return tho excess, 
is not valid unless opposed to a debt due at in case of sale (that is to say, if the pawner 
that time ; for the end of such contract is to sell tho pledge), not m case of destruction, 
establish possession in order to the obtaining for ho has elsewhere declared tho surplus to 
of payment ; and the obtaining of payment ho held by the pawnee in trust, 
presupposes an obligation of debt. The pawnee may demand payment of his 

The responihility for the pledge extends to debt, and imprison the pawner in case of 
the amount of the debt owing to the pawnee, conti^macy,—\i is lawful for the receiver of 
—A PLEDGE is insured in the possession of a pledge to made a demand of his debt, and 
the pawnee* to whatever is the smallest even to imprison tho pawner in case of 
amount,— the debt of the pawnee, or the refusal ; because the claim still exists after 
value the pledge bore at the time of its being the receipt of the pledge, which is not con- 
deposited. Thus if a pledge equivalent to sidered as a fulfilment, but merely a pre- 
the amount of the debt perish in the pawnee’s servative of it. The pawnee, therefore, is 
hands, his claim is rendered void, and he not prohibited from making tho demand: 
thereby, as it were, obtains a complete i)ay- and if the circumstance of the evasions and 
ment. If, on the contrary, the value of the delays of the i)awnor be made known to the 
pledge exceed the amount of tho debt, the Kazee, he must imprison him, as has been 
excess is in that case considered as a trust, formerly explained. 

and the whole of the pawnee’s claim is ^ required of the pawnee, before pay- 
annulled, on account of the decay of that to produce the Whenever a 

part of the pledge which is equivalent to pawnee demands payment of his debte it is 
the amount thereof; and the i cmainder [the requisite that the Kazee order him Ifrst to 
excess], as being held in trust, is not liable produce the pledge ; because as ho possesses 
to be compensated for, and consequently the that for the purpose of obtaining payment, 
pawner sustains the loss of it. If, on the it is not lawful for him te take his dun at the 
other hand, the value of the pledge be less same time that he retains possession of thn 
than the debt, the pawnee forfeits that part pledge, which he holds as a security ; since 


* In other words, “ The pawnee is respon- * I» treating of the duties of the Ka^ee. 
Bible for ft." • (See^Vol. II., p. 338.) 



m PAWNS. [Yol. iy. 


if, in suoli case, tJie pledge were to perisli in 
lus hands, a double payment would be in- 
duced, which is inadmissible. And when 
the pawnee shall have produced the pledge, 
the Kazee must order the depositor j^st to 
discharge the debt, in order to ascertain the 
pawnee^s right, in the same manner Us the 
right of the pawner is ascertained, to the end 
that both may be placed upon an equal foot- 
1_ , as in the case of bargains, where the 
seller having produced the goods, the buyer 
then lays down the purchase-money. 

]3ut if^he demand payment in a distant 
place^ he is not required to produce it unless 
this can he done without expense — If the 
pawnee demand payment in a city different 
from that wherein the contract of pawn was 
concluded, and the pledge be of such a nature 
as neither to require charge of carriage or 
expense, the same rules which have been laid 
down in other cases hold good in this ; as the 
lace for the surrender of a pledge of this 
ind being entirely immaterial and indif- 
ferent, the doctors have therefore assigned 
no particular rules or conditions regarding 
it. if, on the contrary, the pledge be of such 
a nature as to require carnage and charges 
of removal, the pawnee is not desired to 
produce it; for such a requisition would 
necessarily oblige him to have it carried 
from place to place. It is, moreover, in- 
cumbent on him to relinguish the pledge to 
the pawner, and to allow him to resume it ; 
but he is not required to remove it from one 
lace to another, as that would be a loss to 
im which he had not stipulated. 

The pledge may he sold^ at the desire of 
the pawner ; ana the pawnee cannot after^ 
wards he required to produce it. — If the 
pawner empower the trustee * to sell his 
pledge, and he sell it accordingly, either for 
ready money or on credit, it is lawful, the 
power of the pawner to sell it being indis- 
putable. If, therefore, the pawnee after- 
wards demand payment, he is not desirsd to 
produce the pledge, as that, in such case, is 
not in his power. — The same rule also holds 
where the pawnee, at the instance of the 
pawner, having sold the pledge, does not 
possess himself of the purchase-money ; for 
then the Kazee may compel the pawner to 
discharge his debt, without requiring the 
pawnee to produce the pledge, which, be- 
cause of its having been sold at the desire of 
the pawner, has become converted into a 
debt,— -wherefore the pawner himself did, as 
itwere, pawn the purchase-money (that is, 
the debt). —If, on the contrary, the pawnee 
possess himself of the purchase -money, he 


* Arab. Adil ; rneaning (literally) an up- 
right person,— one in whose hands the parties 
mutually agree that the pledge shall remain 
until it be redeemed. The translator sub- 
stitutes the term trustee throughout this 
book, because (although not the literal mean- 
ing of Adil) it best expresses the sense *of the 
author. ^ 


must in that case be required to produce it 
upon demanding his debt ; for as the money 
is a commutation for the pledge, it is there- 
fore a substitute for it. It is to be observed, 
however, that in the aho^ case the pawnee 
has a right to the possession of the purchase - 
money ; for as he himself made the sale, the 
rights of the contract consequently appertain 
to him. 

He must produce it on receiving a partial 
payment^ as well as in case of a complete 
discharge. — In the same manner as the 
pawnee is required to produce the pledge 
when he is about to receive payment of his 
debt in full, he is also required to produce it 
when he receives part payment, provided the 
term stipulated be expired ; because his thus 
producing it can be of no prejudice to him,, 
whilst at the same time it serves to dissipate 
any apprehension of the loss of the pledge 
which may have arisen in the mind of the 
pawner. The pledge, however, is not to be 
restored until a complete discharge be made. 
If, also, the pledge snould have been sold by 
the pawnee, and the purchase-money taken 

ossession of by him, he is required to pro- 

uce such purchase-money upon demanding 
payment of his debt, or ot part of it, in the 
same manner as he is required to produce 
the pledge itself, in case of its being extant, 
as the purchase -money is a substitute for the 
pledge. 

If a person should, by misadventure, kill 
a pawned slave, and the magistrate decree 
the value of such slave to be made good by 
the Akilas of the slayer within the term of 
three years, the pawner must not be com- 

elled to discharge the pawnee’s debt until 

e [the pawnee] shall have produced the full 
value of the slave ; for, in this case, the 
value is a substitute for the slave who was 
in pawn ; and it is consequently incumbent 
on the pawnee to produce the whole of his 
value, ill the same manner as he is required 
to produce tho whole pledge where it is 
extant. Here, moreover, the pledge has not 
become converted into value by any act of 
the pawner ; — whereas, in the case formerly 
stated (namely, where the pawnee sold tho 
pledge at the desire of the pawner without 
possessing himself of the purchase-money), 
the pledge was converted into debt by the 
act of the pawner, since he investea the 
pawnee with a power of disposal. There is 
consequently an essential diference between 
these two cases; — whence it is that, in the 
present instance, it is incumbent on the 
pawnee to produce the value received for tho 
slave, whereas, in the former case, he is no 
required to produce the pledge, nor yet its 
price, as of that he had never received pos- 
session. 

Cases in which he is not required to produce 
it. — If the pawner deliver the pledge into 
the hands of a trustee, ordering him, at the 
same time, to resign it in charge to some 
one else than the pawnee, and he accordingly 
dqso, in that case the pawnee is nqt required 
to produce tho pledge upon demanding pay- 



Book XLVIII.-Chap. L] PAWNS. 683 


ment of tiB debt, for this is rendered im- 
possible, from its not having^ been intrusted 
to his care, but to that of another.— If. also, 
the trustee, having committed the pledge 
into the hands ol^one of his relations, should 
then abscond, and the person to whom it 
was given acknowledge, upon its being de- 
manded from him, that “he had indeed re- 
ceived it in trust, but was ignorant of the 
real proprietor,” the pawner may be com- 
pelled to discharge his debt, without the 
pawnee being require?! to produce the 
pledge, as hei had never received it (and 
the same rule also holds, where the trustee 
absconds, carrying the pledge along with 
him, without its being known whither he is 
one). — If, on the other liand, the trustee 
eny the goods entrusted to him to hv a 
pledge, asserting that “ they are his own 
property,” the pawnee cannot take anything 
from the pawner until the contrary be 
proved ; because the denial of the trusb'C is 
tantamount to a destruction of the pledge ; 
and when a pledge is destroyed, the pawnee 
is considered as having received payment of 
his debt, after which he is no longer at 
liberty to claim it. 

The pa IV net' cannot recJaitn the ptcdfie on 
the plea of selling it ftr the discharge of his 
dcbt.--\Y the pawner demand a restitution of 
the pledge with a view to sell it, and thereby 
pay ofl’ his debt, still it is not incumbent on 
the pawnee so to do, as the contract of pawn 
requires that the pledge be continually de- 
tained in the hands of the pawnee until 
such time as his debt be paid. — If. also, the 
pawner discharge the debt in part, still it 
remains with the pawnee to keep possession 
until he shall have received payment of the 
balance : but whenever a complete payment 
is made, the pawnee must be directed to 
restore the pledge to the pawner, as the 
obstacle to his so doing no longer exists, 
the claimant having obtained his due. 

The pawnee must restore what he has re- 
ceived in pagment^ if the pledge perish in his 
hands. — If, after the discharge of the debt, 
the pledge should be destroyed with the 
pawnee, he must return the money he re- 
ceived in payment ; for as, upon the pledge 
perishing in the hands of the pawnee, he 
appears to have received payment in virtue 
of his previous possession of it, he therefore 
appears to have taken payment twice, and 
consequently must return what he lias re- 
ceived. In the same manner, if the jiawner 
and pawnee should, by mutual consent, dis- 
solve the contract of pawn, the pawnee may, 
nevertheless, keep possession of the pledge 
until such time as he receive payment of iiis 
debt, or exempt the pawner therefrom. 

The contract is not dissolved until tin 
pledge he restored.-- K conthact of pawn is 
not rendered void until the pawnee restore 
the pledge to the pawner, according to the 
prescribed mode of annulment. 

The debt is discharged by the loss of the 
pledge.-^ the pledge perish in the ha«ids 
of the pawnee, after the parties have in con 


oert dissolved the oontraot. his debt is in that 
case considered as disohar^d, provided Uio 
value of the pledge be adequate to it, the 
agreement being still held in force. 

The pawnee is not entitled to use the 
pledge.— is not lawful for the pawnee to 
enjoy, in any shape, the usufruct of the 
pledge.— If, therefore, a slave be pawned, 
the pawnee must not employ him in service ; 
if a house, he must not dwell in it ; and if 
clothes, he must not wear them ; —for the 
right of the pawnee is in the possession, 
not in the use.— either is a pawnee autho- 
rized to sell tlio pledge, unless at the desire 
of the ])awiicr. 

Or to lend or let it to hire — A pawnee is 
not permitted to let out, or give the pledge 
in loan ; for as he is himself prohibited from 
enjoying any uso of it, ho consequently is 
not aiitlioriz(‘d to confer tlie power of enjoy- 
ment upon another. If, tlierefore, he do so, 
it establislios a transgression : but a trans- 
gression does not occasion a dissolution of 
the contract. 

Jle may consign It in ehnrge to any of Jiis 
famih/. -K rvwNEio may cither watch over 
the ])ledge himself, or he may devolve the 
care of its preservation upon his wife, child, 
or servant, provided they bo of his family. 
If, on the contrary, he commit the care of it, 
or resign it in trust, to one who is not of 
his Jamily, he becomes the security, and the 
person to whom lie gave it the secondary se- 
curity. Concerning this, however, there is a 
ditferenco of opinion between Haneefa and 
his two disciples ; for he does not consider 
the other person to be a secondary security ; 
whereas tlu y have declared it to be in the 
option of the pawnor to make whomsoever 
he may please the secondary security. 

Jf he transgress n:ith respect to it^ ho is 
responsible for the ivhole value. —If a pawnee 
commit any transgression* with respect to 
the pledge, he must make reparation to the 
wlft)le amount of the value ; in the same 
manner as in a case of usurpation ; for the 
amount in which the value of tho pledge 
exceeds the debt is a trust ; and a transgres- 
sion with respect to a trust, renders the 
person who commits it liable to make com- 
plete reparation. 

The use of the pledge is determined by the 
aivner’s mode of keeping or wearing it . — 
F a person pledge a ring, and the receiver 
put it on his little finger, and it be after- 
wards lost or destroyed, he is responsible, 
as he has transgressed in making use of 
the pledge instead of using meai^^ for its 
noservation ; — and, in this case, thestight or 
eft hand is inditt'erent, there being no uni- 
form custom of wearing a ring invariably 
upon either. — If, on the contrary, ttie 
T)awnee wear the ring upon any other than 
his little linger, this is not considered as an 
enjoyment of use, but as a means of preser- 

♦ t^uch as converting if to his own use, &o. 
(as froliibited above). 
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yatlon, as it is ooatnuy to the customary 
mode of wearing a ring.— So likewise, if the 
pawnee wear a sheet (which he has received 
in pledge) after the customary mode, he u 
responsible for it ; whereas, if he spread it 
over his shoulders, he is not responsible. 

Ip a person pawn two or three swords, and 
the pawnee sung them over his shoulder, 
then, provided there be only two, he be- 
comes responsible for their value in case of 
their loss, but not if there be three ; the 
reason of which is, that amongst warriors 
it is a frequent custom to sling two swords 
on their shoulders in battle, but never to 
sling three. 

If a person pawn two rings, and the 
pawnee put them both on his little finger, 
and it appear that he was accustomed to 
adorn himself in this manner, lie is liable 
to make compensation in case they bo by any 
means destroyed; but if the contrary be 
proved, he isrexempt from any responsibiiitv. 

The expenses of conservation [of the 
pledqe^ rest upon the pawnee ; and those of 
subsistence upon the pawner. — The rent of 
the house wherein the pledge is kept, as well 
as the wages of the keeper, rest upon the 
pawnee : — ^but if the pledge be a living 
animal, and require a keeper and mainte- 
nance, the expense of these must be defrayed 
by the pawner. — It is to bo observed that 
tne wants of a pledge are of two kinds; 
I. such as arc requisite towai’ds the sujiport 
of the pledge and the conlinuauco of its 
existence ll. Huch as may he necessary 
towards its preservation or safety, whether 
wholly or partly, Now, us the absolute pro- 
perty of the pleage appertains to the pawner, 
the expenses of tne first class must therefore 
be defrayed by him ; and as he has, more- 
over, a property in the usufruct of the 
pledge, its support and the continuance of 
its existence for this reason also rest upon 
him, being an expense attendant upon his 
property ; — in the same manner as holds in 
the case of a trust. (Of this class are the 
maintenance of a pledge in meat and drink, 
including wages to shepherds, and so forth ; 
and the clothing of a slave, the wages of a 
nurse for the child of a pledge, the watering 
of a garden, the grafting of fig-trees, the 
collecting of fruits, &c.) The expenses of 
the second class, on the contrary, are incum- 
bent on the pawnee ; because it is his part 
to detain the pledge ; and as the preserva- 
tion of it therefore rests upon him, he is 
consequently to defray the expense of such 
reservation. (Of the second class is the 
ire of“’the keeper of the pledge ; and so 
likewise the rent of the house wherein the 
pledge is deposited, whether the debt exceed 
or fall short of the value of the i)ledge.)— 
All that is here advanced is according to the 
Zahir Eawayet. It is recorded, from Aboo 
Yoosafjthat the rent of the house is defrayed 
by the pawner, in the same manner as main- 
tenance, it being his duty p) use every pos- 
sible means towards seourii^ the exisienoe 
of the pledge : but that a Jiial, or reTjfard 


for restoring a fugitive slave, is of ^e second 
class ; for as the pawnee is necessitated to 
use every possible expedient to recover the 
possession of ^ the slave, the reward, as being 
connected with preservatiern, must be de- 
frayed by him. This, however, holds only 
with respect to such pledges as do not exceed 
the amount of the debt ; for where the value 
of the pledge exceeds the amount of the 
debt, the pawnee must not be taxed with 
the payment of the whole, but with such 
share of it only as is proportionate to the 
value of the pledge ; whilst the remaining 
part, in proportion to the surplus, falls on 
the pawner ; for the excess not being held 
by the pawnee in pledge, but in trust, the 
restitution of the slave, in regard to the ex- 
cess, is, as it were, made to the absolute 
owner, to whom, therefore, the surplus must 
be charged. 

But those incurred ht/ sickness^ or hy 
offences 7nust he defrayed hy both. — The 
expense of healing the wounds, of curing 
the disorders, and of pecuniary expiations 
for the crimes of pledges, are defrayed by 
the pawnee and pawner proportionably to 
the amount of the debt, and the excess oi the 
value of the pledge over the debt. 

Taxes are clef rayed hy the pawner. — The 
taxes on pledges are levied from the pawner, 
as they are necessary towards the subsistence 
of his property. 

Tithes {upon pawned land) have preference 
to the riifht of the 2 )awnee. — The tithe from 
the revenue of tithe^lands held in pawn, 
precedes the right of the pawnee ; because 
it is connected with both the substance and 
the property of the pledge, whereas the right 
of the pawnee is connected with the property 
of it only, not with the substance.— Still, 
lioAvever, the contract of pawn is not invali- 
dated in regard to the sum remaining after 
the payment of the tithe, as the obligation 
of tithe in no respect impugns the pawner’s 
right of property. It is otherwise where an 
undefined part of a pledge proves the right 
of another; for in that case the contract 
becomes null with respect to the remainder, 
because this shows that the pledge was not 
wholly thie pawner s property. 

If either party voluntarily defray what is 
incumbent on the other, he has no claim upon 
him on that account. — If either party defray 
any of the expenses incumbent on the other, 
it IS deemed a voluntary and gratuitous act. 
If, on the contrary, one of them should, by 
order of the Kazee, fulfil a duty incumbent 
on the other, he has in that case a claim on 
the other for so doing, in the same manner 
as if he had done it at his instigation ; for 
the Kazee’s jurisdiction is general.^ It is 
recorded, from Haneefa, that no claim can 
he made on the other, notwithstanding the 
expense be defrayed by order of the Kazee, 
unless he were then absent. Aboo Yoosaf, 
on the contrary, has said that a claim is 
valid in both cases ; that is, whether the 
othor were present or absent. . 
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CHAPTER II. 

OF THINGS CAPABLE OF BEING PAWNED , 
AND OF THINGS FOR WHICH PLEDGES 
MAT BE TAKEN. 

An indefinite part of an article cannot he 
pawned. — It is unlawful to pawn an inde- 
anything. Shafei maintains 
that it IS lawful. — On oehalf of our doctors 
two reasons are urged. First, this disagree- 
ment arises from the difference of opinions 
regarding the object of pledges ; for accord- 
ing to US, pledges are taken to be detained 
1 obtain payment of a debt, 

which cannot be effected in case the pledge 
be an undefined part of property ; because 
a seisin of things of that nature cannot be 
made, a real seisin being only practicable 
with respect to things which are defined and 
distinguished ; — whereas, according to Slialei, 
the object of pledges is that the pawnee 
may sell them to effect a discharge of his 
debt; and with this object pledges of the 
nature above mentioned are not in any shape 
inconsistent.— Secondly, it is an essential 
art of the contract of pawn, that the pledg- 
e constantly detained in the liands of the 
pawnee until the redemption of it by tin* 
pawner ; a condition which cannot be ful- 
filled with respect to pledges of the above 
nature ; for in such cases it would be neces- 
sary that the pawner and the pawnee have 
possession of the article alternately, whence 
it would be the same as if the pawner were 
to say to the pawnee, “I pawn it to you 
every other day.” — As, therefore, a constant 
detention is in such case impossible, it fol- 
lows that the pledge of an undefined part of 
anything, whether capable of division or in- 
camblo, is illegal. 

£ve7i to a partner in the article, — It is not 
lawful to pledge any undefined part of joint 
property, even to a copartner; for, besides 
that the detention of such pledges cannot be 
made, the receiver would in surni case retain 
possession of it, one day in virtue of pro- 
perty, and another in virtue of the contract 
of pawn ; and thus he would hold it one day 
in pledge, and another not. 

If the pledge he rendered indefinite hy any 

2 erce7iient act or circumstance^ the contract 
oawn is annulled.—A supervenient in- 
niteness is repugnant to the continuance 
of a contract of pawn, according to the Mab- 
soot ; — in other words, if a person pledge a 
piece of ground, for instance, and afterwards 
desire a trustee * to sell the half thereof, 
and the trustee accordingly do so, the con- 
tract of pawn no longer exists. — It is re- 
corded from Aboo Yoosaf, on the contrary, 
that a supervenient indefiniteness does not 
dissolve a contract of pawn, — in the same 
manner as it has no effect in the case of 
donations ; — in other words, if a person 
bestow anything in gift upon another, and 


Aral), Adil. (See note, p. 632.) 


afterwards retract the half, the gift still 
remains valid with respect to the other half. 
— The reason for what is quot^ ^m the 
Mabsoot. as above, is that, in the case there 
stated, the subject of the contract does not 
exist as before ; and a subsequent circum- 
stance, as far as it has a tendency to annihi* 
late the subject of the contract, operates 
equally as if it had existed from the begin- 
ning ;“in the same manner as where a per- 
son (whether knowingly or unknowingly) 
marries within the prohibited degree. — It is 
otherwise wdth gifts ; for the effect of gift is 
investiture wdtli right of property; and an 
undefined j)art of a thing is capable of being 
property. The reason, moreover, why seisin, 
HI the case of a gift, is requisite before the 
right of property can be acquired, is to pre- 
vent the possibility of compulsion ; for if 
the grantee should become proprietor of the 
gift immediately upon its being offered, and 
without taking possession, the giver (who 
ought to a(it of his own accord) would then 
be constrained to do that to which he has 
not yet assented ; namely, to deliver up the 
gift. 

Jn article naturally conjoined to another 
cannot he pawned separately , — It is not law- 
ful to ] deage fruit without the trees which 
bear it, crops wdthout tht5 land on which 
they are produced, or trees without the ground 
on which they stand ; for as the pledge, in 
all these cases, has a natural connection with 
an article which is unpledged, it is therefore, 
in effect, indefinite, until such time as it be 
separated from that article.— In the same 
manner also, it is unlawful eitlier to pawn a 
piece of ground without the trees which are 
produced ujion it, a field without its produce, 
or a tree without its fruit ; because, in these 
cases, a mortgage is induced of an article 
naturally conjoined with another which is 
not ])ledged. Jn short, it is a rule that when 
a pledge is joined to something not in pawn, 
the (fintract is not valid, since in suoh case 

{ lossession cannot be taken of it. Haneefa 
las judged it lawful to pawn a piece of 
pound without its trees ; for as tne trees 
have no connection Avith the ground, except 
in that part only from which they vegetate, 
they may therefore be excepted, together 
with the particular spot on which they stand. 
It is otherwise when a person pawns the 
court-yard of a house without the building 
itself; for then the part of the ground on 
which the building stands remains unpledged, 
whereas it is requisite that the whole of the 
ground be pledged. ^ 

TreeSf however y may he pawned wtlh the 
immediate spots on which they grow^ without 
including the rest of the land. — It is lawful 
to pawn trees, together with the particular 
spots of ground on which they grow; for 
here subsists a vicinity only with the pawner's 
property, which is not repugnant to a con- 
tract of pawn. — If, in this case, there be 
fruit upon the trees, it is included in the 
contract ; for as the fruit is an appendage of 
the tiCe, because of the connection between 
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them, it is therefore included in the contract, 
in order that the same may be valid. — It is 
otherwise in the case of sale, for as trees may 
he sold without their fruit, imless that be 
expressly stipulated, it is not included in the 
sale. It is also otherwise with respect to 
valuables deposited in a house ; for these not 
being appendages to the house are not in- 
cluded in the pledge, unless they be expressly 
stipulated. Grain, however, and herbs are 
considered as included, in case of their 
ground being pawned ; but not in case of 
the sale of it. Buildings, also, and trees, 
are included in the contract of pawn, when 
the ground or villages to which they belong 
ore pledged. — A person may also lawfully 
pawn a house, together with whatever it 
contains. 

A claim of right established in a separable 
part of a pledge does not annul the contract 
with respect to the remainder . — If another 
person prove his right to part of a pledge, 
and the remaining part be of such a nature 
that it might with propriety bo distinctly 
pawned (as where another proves his right 
to the court-yard only of a pledged house, 
without the building), the contract still sub- 
sists with respect to the remaining part ; in 
other words, if the residue bo destroyed in 
the hands of the pawnee, his debt is divided 
betwe n such residue and the value of what 
had proved the right of another ; and the 
proportion which the residue bears to the 
whole is struck off from the debt, and that 
which the other part boars to the whole re- 
mains due from the pawner.* If, on the 
, contrary, the residue be of such a nature 
that it cannot be separately pawned (as 
where another proves a right to a pledged 
house without its court-yard), the contract 
of pawn becomes absolutely void ; for it 
cannot operate upon any thing except what 
remains after deducting what lias proved the 
right of another ; and such residue is inca- 
pable of being pawned. • 

^Occupaneg, so as to obstruct a dcUccrg of 
the pledge to the patvnee, prevents his becom- 
ing responsible Jor it. — It is to be observed 
that the continuance of the pawner, or of 
his goods, in the house which he has pledged 
are obstructive of a regular delivery of the 
house in other words, if a pei son pledge 
or mortgage his house, and remain himself, 
or keep his goods therein, a delivery to the 
pawnee is not ebtahlished until he evacuate 
it, or withdraw his goods therefrom ; whence, 
if it be destroyed in the interim, the pawnee 
is not answerable.— -In the same manner, the 
continuance of any thing within a pledged 
vessel is repugnant to the delivery of it ; and 
so likewise the continuance of a burden on 
a pawned quadruped, — whence the contract 
is not compete until the burden be taken off, 


^ The mode of calculation, in this case, 
win be exhibited in a note in the last* section 
of this book. k 


as the animal otherwise contmues occupied. 
It is different where the burden is pawned 
and not the animal ; for in this case the con- 
tract is valid, and the burden is pledged im- 
mediately upon the pawnw delivering over 
the animal, it being occupied by the burden, 
not the burden by it ; in the same manner as 
where things contained in a house or vessel 
are pledged without that house or vessel.— It 
is otherwise, however, where a person pawns 
a saddle or bridle upon a camel, and delivers 
the camel to the pawnee ; for in that case the 
contract is not valid until the sad^e or 
bridle be taken off' the camel and delivered 
separately to the pawnee; these being de- 
pendents of the camel, in the same manner 
as fruit is a dependent of the tree ; — whence 
it is that (as lawyers have remarked) when- 
ever a camel is pawned with a saddle or 
bridle on it, these are likewise included in 
the contract, although not particularly speci- 
fied. 

Pledges cannot be taken for trusts,-^\i is 
not lawful to take pledges for trusts, such 
as deposits, loans, or Mozaribat, or partner- 
ship stock ; — in other words, if a person 
commit bis goods in trust to another, taking 
a pledge for the same, it is invalid, as the 
receipt of the pledge would subject the re- 
ceiver to responsibility ; for if the pledge 
were destroyed in his hands, his claim 
would be extinguished in a degree propor- 
tionate to the v£due. — In short, it is requisite 
that something lie against the pawner of a 
nature to subject him to responsibility, in 
order that, opposed to it, the possession of 
the pledge, in the event of its destruction, 
may subject the pawnee to responsibility, 
and operate as a discharge of his claim ; 
but there is no responsibility with respect to 
trusts. 

Xor for any thing not insured with the 
holder of it. —I t is not valid to take a pledge 
for articles which do not subject the holder 
to responsibility,— such, for instance, as an 
article sold, and which still remains in the 
hands of the seller ; for if tlie purchaser be 
desirous of taking a pledge from the seller 
to answer the delivery, it is invalid, an 
article sold not being insured in the hands 
of the seller. (Still, however, if the article 
sold perish in the seller^s hands, his claim on 
the buyer for the price ceases ; or, if he 
should have previously received the price 
from the buyer, be must restore it).— With 
respect, on the contrary, to articles which 
subject the holder to responsibility (that is, 
those for which, when destroyed, the holder is 
responsible,— for a similar, if of the class of 
similars or for the value, if of a different 
description,— such as usurped property, the 
consideration for Khoola, the dower to a wife, 
and the composition for wilful murder), it is. 
lawful to take pledges for them, as respon- 
sibility attaches to all such matters, since if 
the article be extant the delivery of it is in- 
cumbent, or the value if it be destroyed. 
Ppposing a pledge to such articles, therefore, 
IS taking a pawn in security format which 
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is itself a subject of responsibility, and is 
consequently valid. 

Nor as a security against contingencies, 
•—It is not lawfi^ to take a pledge as a seen-, 
rity against contingencies in other words, 
if a person sell an article and receive the 
price, and the purchaser, from an apprehen- 
sion that the property might afterwards 
prove the right of another, and that he 
might thereby be rendered liable to a loss, 
should on that account demand a pledge from 
the merchant securing him against such a 
circumstance, it is invalid ; for it is an estab- 
lished maxim that a pledge is to be taken as 
a security for the discharge of a elaini liven 
extant ; and in tlie above case the claim does 
not exist, but is only what may possibly 
happen. If, therefore, a pledge be in such 
a case taken, it is considen'd as taken in 
trust, and not in pawn, and is in no respect 
subject to the laws of pledges. In a similar 
manner, if a person deposit any thing in 
pledge with another, in s(‘curity for any 
thinjj which may in future b(‘ due from him, 
it is invalid.— It is, indeed, otherwise in the | 
case of a promised debt ; — as where a person 
ives a pledge to another on the strength of 
is promising to lend him one thousand 
dirms, and the other takes the pledge and 
promises to lend the money, and the pledge 
perishes in his hands ; for in this case he is 
responsible in proportion to the sum pro- 
mised, in the some manner as if it had been 
actually paid, the promise of debt being con- 
sidered as an actual existence of it, for this 
reason, that it was made at the earnest desire 
of the borrower. 

Case of pawns in hargains of Sillhn or >Sirf. 
— If a person, having bespoke goods of a 
merchant, pawn something in security for 
the payment of the purchase-money, or hav- 
ing sold silver to a banker, receive a pledge 
in security for the price, or if a merchant 
give a pledge to a person who has bespoke 
goods from him, as a security for his de- 
livery of them,— the contract is valid. Zilier 
has said that the contract, in these instances, 
is not valid, inasmuch as the object of the 
pawn in such cases is that it may he a security 
for the discharge of the several claims, 
namely, the purchase-money of tin* goods 
bespoken, the value of the silver sold to the 
banxer, or the goods bespoken, — which is not 
allowable, because an exchange is here in- 
duced of things not delivered for things of a 
different species ; and an exchange of such 
things, previous to seisin being obtained of 
them, is unlawful. The argument of our 
doctors is, that as a parity of species betwixt 
the things which were to be delivered, and 
the pledge, holds good with respect to their 
worth, by means of their Avorth the engage- 
ment may be fulfilled and the possession 
of a pledge induces a responsibility in regard 
to its worth, although with respect to its 
substance it be considered merely as a trust. 
—If, also, the pledge opposed to the price 
of the afticlc bespoke, or the value of Hhe 
silver sold, bo destroyed at the time o^ 


making the contract (that is, before the 
company in whose presence it was made 
breaks up), the bargain is accomplished, and 
the pawnee or seller is reckoned to have re- 
ceived his right ; because by the destruction 
of the pawn he is virtually considered to 
have received the price of his silver, or the 
amount of money which was to have been 
advanced. — If, on tho contrary, tho buyer 
and seller should have separated previous to 
the destruction of tho pledge, the bargain 
becomes invalid ; because tho receipt of the 
price of the silver, or the advance of money 
i'or the goods at the time of making the bar- 
gain (which is a condition), is not here 
established either in [reality or in the con- 
struction of law. — If, moreover, a pledi 
taken in security for the delivery of the 
goods bespoken be destroyed, the bargain is 
completed, and the pawmoo (who advanced 
the moiK'yl is held to have received the 
goods whicli he bespoke. 

Jn the dissolution (f a andract of Sillinit 
the pledge remains as a security for the 
ad raneod capita l.-~\\f the parties to n con- 
tract of kSillim dissolve the bargain in a case 
^yh(‘re a ])ledgc has been given for tho de- 
livery of tho goods, it still remains as a 
security for tho refunding of tho money 
which had been advanced, as that then 
stands in licii of tho goods ; — in the same 
manner as wlu‘ro goocls are usurped, and, 
the Kazeo having ordered their restoration, 
a pledge is given for that purpose, and after- 
wards the goods are destroyed,— in which 
case the pledge remains a security for the 
value of the goods. 

And if it he lost in the adra?2cers hands ^ 
his claim of restitution is annulled, — If, in 
tho above instance, the pledge be lost 
after the parties had agreed to annul the 
bargain of Sillim, the bespoken article is in 
that case considered as delivered, and the 
piq’chaser [the advancer] has no further 
claim. — It is, however, incumbent on him to 
give to the seller as much grain as he should 
have received from him, in order to his re- 
covering the money he had advanced, — in 
the same manner as where a person, having 
sold a slave and delivered him to tho pur- 
chaser, takes a pled ge in surety for the price, 
— and they afterw'ai ds mutually consent to 
annul the bargain,— in which case tho seller 
is entitled to retain possession of the pledge 
as a security for the restoration of the slave; 
and if the pledge be destroyed in his hands, 
hois consiaered to have received the pur- 
cliasf*-moncy ; and it is ineurabenton him to 
pay the sum of the purchase-money to the 
ouyer, and thereby recover his slave, 

A freed?) tan, a Modahhir^ a Mokatib^ or 
an A??i~ Walidy cannot he pawned. — It is not 
lawful to pawn either a freedman, aModabbir, 
a Mokatib, or an Am-Walid ; because the 
end of a contract of pawn is to establish 
tho pawnee’s ])osses8ion of the pledge, with 
a y'likvr to obtaining payment of his claim ; 
a view which cannot oe accomplished in 
any of the above-mentioned instances, as a 
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apeedmm i» not property, and the sale of 
tlie others is eontniry to Law. 

Fledffes cannot be taken to secure the 
ap^arance of a surety ; or of a criminal 
hmh to retamtion.—JF a person agree to be 
bail for the appearance of another, it is not 
allowable to demand a pledge from him on 
this account.— In the same manner also, it 
is not lawful to take a pledge as a security 
for a criminal condemned to suffer retalia- 
tion either in life or limb, as in such case the 
right could not be obtained by means of the 
nfidge. It is otherwise in the case of of- 
fences by misadventure ; for there the fine 
maybe discharged by means of the pledge. 

Or in security for a right of Shaffa, — It 
is not lawful to take a pledge opposed to a 
right of Shaffa : — in other words, if a person 
appeal to the Kazec ^or instance), and claim 
his privilege of Shaffa, and obtain from him 
a decree to that effect, and demand of the 
urchaser a pledge for the house over which 
is privilege of Shaffa extends, the pawn is 
not valid ; for here the article is not insured 
in the hands of the purchaser: (that is to 
say, if the house suffer any damage in the 
possession of the purchaser, he is not respon- 
sible for it) ; ana a pledge cannot he taken 
but for^ matters that induce responsibility. 

Or for a crhnmal slav(\ or the debts of 
a slave —It is not permitted to take a 
pledge opposed either to a slave guilty of a 
crime, or to the debt of a slave ; because the 
master is not in tdiher instance respon- 
sible, since, in case of the death of the slave, 
he is not obliged to discharge his debts. 

Or for the wages of <( public singer or 
mourner. — It is not lawful to give a pledge 
for the wages either of a mourner* or of a 
singer. If, therefore, a pawn he given in 
suen case, and be afterwards destroyed in 
the hands of the pawnee, he is not respon- 
sible for it, as tlio tiling in security for wliieh 
it was pledged is not a subject of ri'spoii- 
sibiHty. 

A Mussulman cannot give or fake wine in 
pawn ; hut if he so receire wine from a Zim- 
meet ^nd it be destroyed, he is resjwnsihle , — 
It is unlawful for a I^lussulinuii eillur to 
give or take wine in pawn, whether from a 
Mussulman or a Zimnue. Notwithstanding 
this, however, if thti Zimmee he the pawner 
and the Mussulman the pawnee, and the 
wine be lost or spoiled, the Mussulman is 
accountable for it, in the same manner as 
in the case of his having usurped it : 
whereas, if the Mussulman were the pa^vner 
and the Zimmee the pawnee, and the wine 
bo lost fti the hands of the latter, he would 
not owe any compensation to the Mussulman, 
any more than a person who had usurped 


, * Meaning, a person employed, on occa- 
Mons of grief, in making lamentations,— It 
is a custom amongst the Mussulmans to 
employ such persons, although prohibited 
by the lxw,— whence it is that they caimot 
legally sue for their hire. 


wine from a Mussulman, It is otherwise 
where the pawner and pawnee are both 
Zimmees; for wine is property with them. 

, Carrion, on the contrary is not property 
with them any more than with Mussulmans ; 
and accordingly a pawn of carrion is not 
valid among them any more than with us. 

A pawnee is still responsible for the pledget 
although it appear that the debt to which it 
was opposed is not due. — If a person pur- 
chase vinegar, a slave, or a slaughtered goat, 
and having given a pledge for the purchase- 
money, afterwards discover the vinegar to 
be wine, the slave to be a freeman, or the 
goat to be carrion,* still the seller is respon- 
sible for the pawn in case of its being lost or 
destroyed ; for it was deposited in ^position 
to a debt to all appearance due. The same 
rule also holds in a case where a person, 
having killed a [supposed] slave and given 
a pledge for the payment of his value, after- 
wards discovers that he was a freeman. So, 
likewise, where the parties in a suit compro- 
mise the business for a part of the plaintiff^s 
demand, and the defendant deposits a pledge 
to answer the same, and they afterwards 
agree that nothing was owing from the de- 
fendant, the pledge is insured in the hands 
of the holder of it. 

A father or guardian mat/ pledge the 
slave of his infant ward for a debt Giving by 
himscff.—lT is lawful for a father to pledge, 
in security of his own debt, the slave of bis 
infant child ; for a father has the privilege 
of depositing the goods of his infant child 
in trust ; and to pledge them is still more 
eonducivi' to the interest of the proprietor 
than to place them in trust, since if a pledge 
bo lost it must be accounted for, whereas a 
trustee is not responsible for the deposit in 
his hands. A guardian also is the same as a 
father in this particular, hooause such an 
autliority vested in him is benehcial to the 
child. Aboo Yoosaf and Zifier maintain 
that this is not lawful either to the father or 
guardian (and such is what analogy would 
suggest) ; for a pledge is, in effect, equivalent 
to a paymi'nt; and as a father is not 
privileged to pay olf his debts with the 
goods of his child, it follows that he has no 
power of giving them in pledge.*— To this, 
Jioivever, it may be replied, that there is an 
obvious difference between the act of pledg- 
ing and that of payment ; for discharging 
the debts by means of the child's property 
is a destruction of his right without any 
equivalent ; whereas, placing his propery in 
pledge is providing it a guardinn, for the 
interim, without in any degree afiecting his 
right. 

But they are accountable in case of loss . — 
As, there lore, the contract of pawn is valid 
in this instance, it follows that in case of the 


* As having died a natural death. — ^Tbe 
term carrion is applied to the flesh of all 
anifuals not slain according to the pfesoribed 
^orm. 



Book XLVm.— Chap. II.1 PAWITg. 


being des^yed in the pawnee’s 
1, he is considered to have received 
payment of his debt, and that the father or 
guardian are responsible to the infant, as 
having discharged their debt by means of 
his property. 

And they may also authorize the patonee 
to sell the slave,— like manner it is lawful 
for a father or guardian to order the pawnee 
to sell the pledge; for both of these have 
the privilege oi selling the goods of their 
infant ward. The learned have said, that 
this is founded on the law in a case of sale ; 
for where a father or guardian gives the 
goods of his ward to his own creditors, in 
payment of his debt, it is lawful ; and a 
commutation being thus made of the debt 
for the price, the father or guardian, in the 
opinion of Haneefa and Mob ammed, become 
answerable to the ward for the value. — Ac- 
cording to Aboo Yoosaf, on the contrary, a 
commutation does not take place ; — and the 
same diftercnce of opinion obtains where an 
agent for sale disposes of the goods of his 
constituent to a person to wliom he is in- 
debted. The contract of pawn, however, is 
in these instances similar to tliat of sale 
with respect to its etiects ; for in both the 
object is to discharge the debts of the 
father or guardian Avith the goods of the 
infant, and to become answerable for them. 

A father may retain the goods of his infant 
child in pledge for a debt oicing from the 
infant to himself, or to another infant child, 
or to his own mercantile slave, — Jf a father 
pawn the goods of his infant child into his 
own hands for a debt due from the child, or 
into the hands of another of Ids children 
being an infant, or of his slave, being a 
mercnant and not in debt, it is lawful; 
because a father, on account of the tender 
aftection which he is naturally supposed to 
have for his child, is considered in a double 
capacity, and his bare inclination as equiva- 
lent to* the assent of both parties ; in the 
same manner as where a father sells the 
property of his infant child to himself. 

But a guardian has not this 2}ririlege.—l'V 
is not lawful for a guardian to pledge into 
his own hands goods belonging to his ward 
on account of a d(‘bt due tn him, or into the 
hands of his child being an infant, or into 
the hands of his slave being a merchant and 
free from debt (nor is it permitted to him 
to give anything of his own in pawn into 
the hands of an orphan for a debt owing to 
the orphan from himsell') ; for a guardian, 
being merely an agent, cannot of course 
have a double capacity in contracts. A 
guardian, moreover, is more deficient in 
tenderness than a father, and therefore 
cannot, like a father, stand in a double 
capacity in making contracts. Besides, a 
guardian pawning the property of his ward 
into the hands of his infant child, or his 
slave, being a merchant and free from debt, 
is in effect the same as pawning it to 
himself.-jt is otherwise where a guardian 
pawns the property of his ward to his adult 


son, to his father, or to his indebted slave, 
since over these he has no authority. 

Yet he also may retain the goods in pawn 
foi' necessaries furnished by him,— I t a 
guardian purchase victuals or apparel for 
the use of his ward, and, having debited 
him for the price, take in pawn part of his 
goods as a security for the debt, it is valid ; 
for, as he is permitted to borrow for the use 
of the orphan, and as taking a pawn is like 
the discharge of a claim, it is of conse- 
quence legal. Besides, as it is lawful for a 
guardian to trade on account of his ward, it 
follows that it is also lawful for him to give 
and receive pawns, they being similar to 
receipts and payments. 

A child cannot recover pi'operty which had 
been pawned hy his deceased father, but by 
redeeming < 7 . —Ip a father pawn the goods of 
his infant son, and the infant aUoin matu- 
rity, still lie is not at liberty to annul the 
contract of pawn and take back the pledge 
until he shall hav(‘ discharged the debt ; for 
tlie contract is binding upon him ; as tlie act 
of a father on bdialf of his infant child is 
binding upon the child afU'r ho shall have 
attained maturity, a father being his infant 
child’s substitute. 

If he redeem it daring the fathers life- 
time, he has a claim on him for what he 
pays, — If a father pawn the goods of his 
son on accountr of his own debt, and the son, 
by a discharge of the debt, redeem the same, 
he has a claim on the father for the sura ; for 
it was necessary that the son should dis- 
charge the debt, having occasion to release 
his goods out of the hands of the pawnee; — 
in the same manner as holds with respect to 
the lender of a pli'dgc ; in other words, if a 
person loml any thing to another with a 
view to tluit other's pawning it, it is lawful 
to liim to redeem the article from the 
pawnee hy a discharge of the borrower’s 
debt, and then to prefer a claim of debt 
against the borrower ; and so here likewise, 

And the father is respo)isihle in case of 
the pledge hving lost. —If, also, in this case, 
the paAvii 1)0 lost or destroyed before the 
son’s release of it by discharging bis father’s 
debt, it is lawful for him to prefer a claim 
upon the father, as he has in efieot dis- 
charged liis debt by means of bis [the son’s] 
property. 

It is lawful for a father to pawn the goods 
of his son for a debt jointly due by both. 
If, therefore, the pledge be destroyed, the 
father must compensate to the sou by the 
payment of a sum equivalent to Jiis [the 
iather’s] share of the debt ; because^ie has 
paid oft* so much by means of the son’s 
property.— The same rule also holds with a 
grandlather, or a guardian, in case of the 
non-existence of the father. 

Case of a guardian pawning the goods of 
his orphan ward, and then borrowing and 
losing the pledge -A t a guardian purchase 
victinls for an orphan, so as that the price 
is a debt upon the orphan, and pawn an 
I articie belonging to the orphan as a security 
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for the debt, and the pawnee take possession 
of the same, and the guardian then borrow 
it from the pawnee for the use of the orohan, 
and it be destroyed in his [the guardian s] 
hands, it is no longer included in the con- 
traot of pawn, nor is any person responsible 
for it ; for the act of the guardian in this 
instance is the same as that of the orphan 
when he has attained maturity, he having 
borrowed the article for his use,— in which 
case such is the rule. The debt of the 
orphan, in this case, still remains due ; and 
the creditor is to receive payment from the 
uardian, who is reimbursed by the orphan ; 
ecause the guardian, in borrowing the 
pledge, was not guilty of any transgression, 
as it was borrowed for the orphan's use. If, 
on the contrary, it have been borrowed on 
his own account, he is responsible for it to 
the orphan ; because in borrowing it for his 
own use he is guilty of a transgression, as 
having usurped a privilege which docs not 
belong to him. If, also, he were to usurp it 
from the pawnee and apply it to his own use, 
he is responsible for the value, as having 
been guilty of a transgression,— with respect 
to the pawnee, by the usurpation, — and with 
respect to the orphan, in haying applied the 
article to his own use. He is, moreover, in 
this instance hound to discharge the debt of 
the p.'iwnee, if the term stipulated should 
have expired. If, therefore, the value of 
the pawn be equivalent to the debt, he must 
discharge it in full, without any reimburse- 
ment from the property of tlie orphan ; for 
the same that was before duo from the 
orphan to him becomes now so from him to 
he orphan, and hence a commutation takes 
place. If, on the other liand, the value of 
the pledge be short of the debt, he must dis- 
charge trom his own property a sum equiva- 
lent to the pledge, and the residue from tliat 
of the orphan; for lu' is only liable for the 
amount of the \olue of the i)ledge. If, on 
the contrary, the value of the pltalgc exeeod 
the debt, he must pay the amount of tlie 
debt to the pawnee in discharge of his claim, 
and the remainder is the right of llie orphan. 
If the stipulated t('rm ol ])ayTn('ut sJiould 
not have ex])ired, the value of the ]dedge 
must bo deposited in pawn with the pawnee; 
for the guardian Inn ing destroyed one of the 
established rights of tlie pawnee, the value 
of it thereloro must be given in pledge into 
his^ hands and upon the term of payment 
anlving, the same rules are to he observed 
as are above fully set forth. — It is to be 
observe(J, however, that the guardian, in 
case (K* having ext()rted the pawn and 
applied it to the use of the orphan, becomes 
(if under these circumstances it should be 
destroyed) liable only to make reparation for 
violating the rights of the pawnee, as in 
applying it to the use of the orphan he does 
not violate his right ; neither is his taking it 
from the pawnee any transgression with 
respect to the orphan, as a guardian is 
authorized to take the goods of nis ward ; — 
whence it is that Mohammed, in the ZeCndat 


(under the head of Acknowledgments), has 
said, “ Where a father or guardian acknow- 
ledges having usurped the goods of his 
infant ward, nothing is chargable to them 
in case of loss or decay ; b(»ause this is not 
an usurpation, they having an unlimited 
power to take the goods of their ward." In 
the above case, therefore, tlie guardian is 
answerable to the pawnee ; and at the expi- 
ration of the stipulated term he must dis- 
charge his debt and charge it to the account 
of tne orphan; for he has in no respect 
prejudiced him, hut has on the contrary 
applied the pawn to his use. If, however, the 
term of payment be not arrived, the thing 
given in reparation must, until then, remain 
as a pledge in the hands of the pawnee, 
when ne is to obtain payment of his debt, 
and the guardian to recover the amount 
from the orphan's property. 

Money ^ and all weighable and measureahle 
articles may he patvned^ — Rules to be observed 
in those instances. — It is lawful to pawn 
dirms, decnars, or any article of weignt or 
measurement of capacity ; for as a debt may 
be discharged by means of such articles, 
they are consequently fit to be pawned. If, 
therefore, any such articles be pawned in 
security for an article of the same kind or 
species, and be lost in the pawnee’s hands, 
tne debt becomes cleared in a degree propor- 
tionate to the value of the pledge, if that be 
either equal to, or less than the amount of 
the d(5bt. If, on the contrary, the value of 
the pledge exceed the amount of the debt, 
the whole of the debt is in that case held to 
be discharged, notwithstanding the one be 
base and the other pure ; for where the pawn 
and debt are of the same kind, the quality 
is not to be considered. This is the opinion 
of Ilaneofa; for (according to him) the 
pawnee in tlic above case is to receive pay- 
ment of liis dt'bt by weiglit, and not by 
value. — The two disciples, on tlie contrary, 
hold tliat the pawnee, on the loss of the 
pledge, becomes responsible for its value in 
something of a difierent species, which value 
he liolds (a.s it Averc) in paAvn in lieu of the 
original pledge/ Tlie argument of Haneefa 
is, that any regard to quality drops in the 
case of usurious property t when opposed to 
its own species. — A discharge in a pure 
article of this nature, moreover, in return 
for a base article, is laAvful, — as where, for 
instance, a debtor, through inattention, 


• Here follows a case in point, quoted 
from the Jama Saghcer, with the author’s 
remarks, and the difference of opinion among 
the Mussulman doctors concerning it, which 
io omitted by the translatoTj as it interrupts 
the discussion of the point in question, and 
the arguments adduced have been before 
fully detailed under the head of Usury. 

t Arab. Imwal Rabwee ; meaning any sort 
of grain,— and also gold or silver ; — ^in sljort, 
everything with respect to which ^sury can 
be conceived possible. 
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repays a debt of base money in pure when a debt is annulled for a pawn then 

extant, thoug^b somewhat damaged, an abso- 
Case of a silver vessel pawned^^and after- lute appropriation of it takes place ; that is 
wards a silver vessel equiponderant to say, it must be so detained as to render 

to ten dirms be spawned for a debt of ten the substance of it the property of the 
toms, and afterwards lost in the hands of pawnee. This isj however, a mistaken de- 
the pawnee, the whole amount of the debt termination, and is rejected in law ; wherc- 
^ands discharged. The compiler of the fore it is most proper that a substitute be 
Hedaya remarks that this rule universally made of the value.* 

obtains with our doctors where the value of A pledge may he stipulated^ in sahy for the 
the vessel is either equal to, or greater than pr/cc of the article sold. — If a person sell a 
the weight of it : but that where the value, slave on condition that the purchaser shall 
by being short of the weight, is short of the deliver to him in pawn some specified thing, 
debt, there is a difference of opinion ; for, it is lawful on a favourable construction, 
according to Haneefa, the whole debt, in whereas analogy would suggest that it is 
that case, stands discharged (he holding the unlawful. 8o also, it is lawfin for a person 
pawnee to have received payment by the to sell a slave, on condition that the pur- 
weight of the vessel); — whereas the two dis- chaser give, as his security, a third person 
ciples teach that the pawnee remains respon- who is present at the conclusion of the bar- 
sible for the value, which continues with him gain, and who consents to bo security. The 
(as it were) in pawn, his claim still existing objection suggested by analogy, in tliis in- 
as before. stance, is that the agreement entered into 

Or broken . — If, on the contrary, the vessel forms a double compact, or one compact 
be not lost, but broken, then, on the first within another, which is prohibited in the 
supposition (that is, supposing the weight law. — Besides, it contains a condition which 
and value to be the same), according to is not conformable to the object of the agree- 
Haneefa and Aboo Yoosaf the pawner is not meiit, and from which there results an advan- 
compellable to redeem it ; for if he were to tage to the seller, who is a party in both the 
redeem it by paying the greab'st ])art of his compacts ; and such a condition renders a 
debt, and deducting some small part of it in contract of sale void. The reason, however, 
consideration of tlie loss arising from the for a more favourable construction of the 
breakage, it would in that case appear tliat law, in this particular, is that such a condi- 
he considered the quality separately, and on tion in the agreement is no way repugnant 
this account paid only part of his debt, to the contract, since bail or pawn tend to 
which is illegal ; or if, on the other hand, he ensure and strengthen the agreement, and 
were to redeem it by paying the whole of are in strirt conformity with the obligation 
his debt, and thus taking the broken vessel, of th(‘ price. If, therefore, the proposed 
it would be a loss to him. — The pawner, surety be present at the (son elusion oi tho 
therefore (according to tho two Ifiders), is agreement, or the pledge' be specified, atten- 
at his own option, either to redeem the tion is paid to the condition of bail or pawn ; 
broken vessel by paying tlu' whole of his for, as oeing proper to the agreement, they 
debt, or to relinquish it and compound with are consequently legal, 
the pawnee for its value, which may either Hut the agrveyneut is not valid unless the 
be of the same or of a different species from pledge he partieularly specified. — If, on the 
the vessel ; and this value remaining (as it otln^ hand, tho surety lie not present, nor 
were) in pawn, the pavmee becomes pro- the pledge s}jecified, the agreement is in- 
prietor of the vessel, because of his having valid ; for the intention of giving bail or 
thus made compensation for it. In the pawn does not in that case exist, inasmuch 
opinion of Mohammed, on the contrary, the as the pledge or surety is unknown ; and as 
pawner may either redeem the broken vessel there remains only a nugatory condition, 
by a payment of the whole of the debt, or the agreemi nt is therefore invalid. Still, 
he may give it to the pawnee as a discharge however, if the proposed surety appear be- 
of it, in the same manner as in the ease of fore the parties have separated, and acquiesce 
the loss of the pawn. Hence Mohammed *n the bail, the agreement then becomes valid, 
conceives an analogy between a pawn Noi' can the purchaser he compelled to de- 
damaged and a pawn lost, for this reason, ^irer it. — If tho purchaser, after the pawn had 
that when a reaemption cannot be made been agreed upon, should refuse to deliver the 
without a compensation, it is then the same pledge specified, the Kazec must not compel 
as if the pawn were lost ; and as, when the lira thereunto, as it is the delivery alone 
pawn is actually lost, the debt becomes (in Bat determines the agreement. — Ziner has 
the opinion of all our doctors) annulled, it is laid, that when the condition of pawn is 
so likewise in the present instance, which is ncluded in the sale, a fulfilment of it is 
a case of loss in effect. — Haneefa and Aboo 
Yoosaf have said, that when a pawn is lost 

the pawnee is held to be paid in respect of * A long discussion which follows upon 
the worth,— in this manner, that he becomes this subject is omitted by the translator, as 
immediately answerable for the value of the containing merely a train of subtle and 
pawn to compensate for its loss, and th^ a frivolous distinctions relative to usury, of 
commutation for the debt takes place. — !^t no ^actical utility. 
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El)ftolutdl7 ndOESSsry; and that therefore ither ♦£ pawn or deposit) yet when the 
the Kazee may enforee it ; for the condition jpeaker subjoins, “ until such time as I pay 
having been stipulated as an article of the you the purchase-money,'' it is no longer 
eale, feoomes one of the rights thereof, and doubtful that he means to pawn, and not to 
is equally binding, although it be not in deposit it, o 

itieli of any force -in the same manner as Section, 

a power of agency included in a contract of 

pawn, which is binding because of the con- Where two {or more) articles are opposed 
teact being so ; in other words, if the pawner 'n pledge to'one dehty they cannot he redeemed 
of a thing were to stipulate that the pawnee separately. — Ip a person pawn two slaves 
shall undertake the sale of it, such agency for a debt of one thousand dirms, and after- 
Would be binding; —whence it would not wards pay the proportion of one of these 
afterwards be in the power of the pawner to slaves, still he is not permitted to take back 
retract it. In reply to this, however, it is that slave until such time as he render to 
to be observed, that the agreement of pawn the pawnee the residue of the debt. (By 
is voluntary on the part of the pawner ; and the proportion of the slaves is to be under- 
there is no compulsion to the execution of a stood the narticular sum for which each is 
voluntary deed. The seller, however, may, pawned, when they are both opposed to the 
at his discretion, either relinquish the agree- amount of the debt.) The argument in sup- 
ment of pawn, or he may invalidate the sale ; port of this determination is, that as a pawn 
for as he had earnestly desired the detention is detained in behalf of the whole debt, it is 
of the pawn, and as it was on the strength therefore detained in behalf of every part 
of that condition only that he had agreed to of it, in order the more strongly to bind the 
the sale, he is not, consequently, in default pawner to the payment of his debt ; in the 
of it,, ooliged to adhere to his agreement, same manner as holds with respect to an 
unless the buyer should in the mean time article sold, where, if the seller, having paid 
either have paid tho price, or pawned, in part of the purchase-money, be desirous of 
place of the thing specified, the worth of it taking in lieu thereof a proportionate part 
in dirms or deenars, in which case the sale of the article, it is not allowed : on the con- 
becomcB complete and binding, since, in the trary, he must wait until the payment of 
first instance, the seller obtains his object, the whole price be made, when he may take 
and in the second he obtains the fulfilment the whole of the goods purchased, 
of a condition with which he was satisfied, Kotivithstanding each article he opposed to 
the pawn of tho value being the same as a particular pari of the debt. — The same 
that of the substance, for the end of the rule also holds, according to the Mabsoot, 
agreement is to obtain payment, and that when the depositor previously specifies the 
can only be obtained by means of tho pro- particular value of each of the component 
duct of the pledge, namely, the value. parts of his pledge ; as, for instance, when 

An article tendered by a purchaser h a person, having pledged two slaves against 
security for the price of the merchandize a debt of one thousand dirms, declares the 
is considered as a pledge, although the term value of each to be five hundred dirms. It 
pawn be not expressly mentioned by him. — is related in tho Zecadat, on the contrary. 
If a person purchase any I lung ft)r a par- that in this case the pawner is permitted 
ticular sum, and request of the seller “ tc to take back the slave upon paying to the 
keep his robe until such time as he payi pawnee the sum which he had before speci- 
him the purchase-money,” the robe is con- tied to be his value. The argument of the 
sidered as a pledge ; for the buyer, in saying Mabsoot is that, in the case in question, 
that the seller should detain the robe iinti’ there is only one agreement; and that no 
he render him the purchase-money, spok( separation takes place in it on account of 
in a manner which implied an intention o. the distinct specification in the same man- 
pawn, although he did not expressly men- ner as in sale; in other words, if a person 
tion tho word pawn : and in every agree- sell two slaves for one thousand dirms, and 
ment regard is to be had to the spirit, noi particularly mention the price of each to be 
to the letter. Ziffer maintains that, in thii five hundred dirms, still there are not two 
case, the robe is not pawned; in which opinion distinct Wgains ; and so likewise in the 
AhooYoosaf likewise concurs; and the reason present instance. The argument of the 
they allege is, that the expression used by Zeeadat is that in the above case there 
the buyer does not only imply an intention subsists two agreements; and that it is 
to pa>y*i, but may likewise signify a deposit, unnecessary to consider them as one ; for, 
which construction, as being the most favour- if they be considered as two, it amounts 
able, ought to be adopted.— It is otherwise merely to this, that it would follow that the 
where a person expresses himself, “ keep one is a condition of the other, a conclusion 
thisrobeinsecurity of your debt (or goods), ’ which does not invalidate the agreement, 
for then, in mentioning security, it becomes but rather the condition itself is invalia 
obvious that his object was to pawn it. — In (whence it is that if the pawnee acquiesce 
answer to this, however, it is to be observed, in the agreement respecting only one of the 
that in either case his intention was to pawn two slaves, it is lawful). It is otherwise in 
the robe; for although the expression, keep the case of sole; for if there be .two con- 
tms robe, may admit of the interpretation tracts of sale, it leads to this, that the one 
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is E condition of the other; a condnsioii 
which would invalidate the sale altOj?ether. 

An article pawned to two persons {in secu^ 
rity of a debt jointly owing to both) is pledged 
in tolo to each, — Jf a person pawn any spe- 
cific article into the hands of two people, in 
security of a debt which he jointly owes to 
both, it is lawful ; — and in this case the 
article is held to be completely pledged into 
the hands of each of the creditors ; because 
the spirit of the agreement is, that the article 
is held entire and in one pledge : — nor does 
it hence follow that the pledge is undefined, 
because of the separateness of rights ; for 
each has a claim to the whole, — the object of 
the agreement being a detention in security 
of debt ; and as that is a thing incapable of 
severalty, the pawn is therefore detained 
wholly m security of the debt of each. It 
is otherwise where a person bestows any- 
thing in gift to two people ; for this is not 
lawful, according to Haneofa, as the object 
of a gift is an endowment wdth right of pro- 
perty, and two men cannot lawfully have 
each the complety property of one tiling, 
since this would induce the consequence of 
a inoiety being appropriated to each inde- 
finitely, wliich in gifts is not admissibh'. 

Ana if they agree to hold it altenuttely^ 
each is in his tarn trustee on behalf of the 
other. — If, in this case, the parties agree to 
a Mahayat, or alternate possession of the 
pledge, each is, during his term of posses- 
sion, a trustee on behalf of the other ; — and 
if it be destroyed, each is responsible accord- 
ing to his respective share, — for upon this 
happening eacdi is held to have received a 
discharge of his claim, a discharge being 
capable of partition. If, also, the pawner 
pay oflf the debt of cither, the article in that 
case remains wholly in pledge wity the other, 
since it was before completely so in the hands 
of each without any sc'paration. Analogous 
to this is the detention of things which liave 
been sold to two or more jointly ; for one of 
the buyers, after paying his proportion of 
the price, is not entitled to taki; from the 
merchant his share of the goods purchased : 
on the contrary, the merchant may detain 
the whole until such time as he shall have 
received the remaining part of the price 
from the other purchaser. 

If two people, by one agreement, pawn a 
certain thing into the hands of one person 
in security of a debt which they jointly owe 
to him, it is lawful, and the thing S() pledged 
is detained in security of the whole of the 
debt. The pawnee is, moreover, at liberty 
to detain the pledge until he receive a com- ! 
plete discharge ; for the two having pawned ! 
the article together, the pawnee is therefore i 
held to have received a complete and un- , 
divided seisin of it. 

If two persons^ respectively claim an 
article from a third, in virtue of an alleged 
pawn, and both produce evidence, the claim 
of both is nttlL—\F two persons prefer a 
claim to slave in the possession of a thi(d, 
each separately asserting “ that the possessor 


had formerly completely pawned the slave 
into his hands, and had afterwards borrowed 
or usurped him,** and each produce an evi- 
dence in support of his declaration, the 
claims and evidences are null and inadmis- 
sible; for each of the claimants having 
maintained and supported by evidence that 
the possessor had pawned the slave ooiii- 
pletely into his hands alone, it is not, there- 
fore, in the power of the Kazee to decree him 
to either, as it is impossible that the same 
slave should be pawned wholly into the 
hands of one pi'fson, and at the same time 
wholly into the hands of another: — neither 
could ho decree wholly the substance of tho 
pawn to any one of them ; since he has no 
reason to prc'ler one to the other ; nor could 
ho decree each of them an half, as a pawn is 
indivisible. As, therefore, it is impossible 
to decide according to the evidonoos or cither, 
they aro botli set aside. 

Objection. — It would appear that the 
Knzoe ouglit to decree the slave to be the 
pledge of both, since they have both, as it 
were, received him at the same time, the period 
whim he was ph'dged not being ascertained. 

Ketly.— -The Kazee has no power to pass 
a decro(‘ of that naturis as lu^ would thereby 
depart from the evidimce adduced by tlui 
parties, each having ( xpn'ssly declared, that 
the slave' was wholly ])awn('d into his hands 
towards obtaining a satisfaction for the whole 
of his particular claim. If, on tho other 
hand, he were to deoreo an half to each, ho 
would act in opposition to the evidence, which 
a Kaze(‘ is not at liberty to do. 

If a pawner die, leaving an article in 

S o with two pawnees, it is sold for the 
urge of their claims, — If a pawnor die, 
leaving a pledged slave (for instance) in the 
hands of two pawnees, and each of them 
produce evidence to prove that the slave had 
r)(;en pledged wholly to him, a moiety of the 
slave is in that case awarded in pledge to 
eaclit and may respectively he sold by them 
in satisfaction of thidr claims, upon a favour- 
ahh' construction; and such is tho opinion 
of Ilaneefa and Mohammed. — Analogy would 
suggest that thc' pawn is in this instance null 
(and such is tho opinion of Aboo Yoosaf) ; 
for as thc intendment of a contract of pawn 
is that tho pledge shall he di'tained towards 
obtaining paym(!nt of a claim, it follows that 
the decree of the Kazee, awarding a moiety 
of the slave to each, proves the pawn to have 
been indefinitely held in severalty, which is 
unlawful now, in the same manner as in the 
lifetime of tho pawner. — The reason, how- 
ever, for a naore favourable constriction of 
the law in this particular is, that the object 
is not the mere contract itself, but its utility. 
Kow the utility of the agreement in the life- 
time of the pawner consists in a detention of 
the pledge, which cannot be accomplished in 
the case of an indefinite severalty of claim ; 
but the utility of it after his death is. that 
the pawnee may sell it in order to discharge 
his d^bt, which a severalty of claims does 
notiprevent,— the case being the same as 

41 * 
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where two men contend that they are married 
to the same woman,— or where two sisters 
contend that they are married to the same 
man, and evidences are produced to prove it 
by both ; — ^for in this case the evidence ad- 
dnoed is disregarded during the lifetime of 
the man ; but after his death a decree is 
passed assigning them their respective shares 
of inheritance, as that is capable of division. 


CHAPTER III. 

or PLEDGES PLACED IN THE HANDS OF A 
TRUSTEE. * 

The parties mat/, hj agreement, entrust the 
pledge to the custody of any upright person, 
— Ip the pawner and pawnee -agree to place 
the pledge in the hands of any upright per- 
son (to act as trustee for both), it is lawful. 
Malik is of opinion that this is not lawful ; 
because the seisin of the trustee is the same 
as that of the pawner (wlience it is that the 
trustee has recourse to him for indemni- 
fication where the pawn is lost in his posses- 
sion, and another, having proved a right to 
it, takes a compensation from him for its 
loss) , and such pcin^ the cast', no account is 
made of the seisin ot th(' pawnee ; wherefore 
the contract of pawn is incomplete, because 
of the failure of one of its conditions, namely, 
the seisin of the pawnei'. The arpiment of 
our doctors is that tlie seisin of the trustee 
is apparently the same as that of the pawner, 
with respect to preservation (tlu' substance' 
of the pawn being a trust), and -with respect 
to worth it is the same as tiiat of the pawmc'c', 
as it subjects him to responsibility in case of 
its loss, a pawn being insured with regard to 
its worth ; wherefor(' th(' trustee stands in 
the place of two parties, the pawuier and the' 
pawnee, to strengthen the object of ])oth, 
namely, the contract of paw-n. (With re^spt et 
to the trustee’s right of having recours(' to 
the pawner, in case of th(' loss, and so forth, 
as mentioned above, it is admitte d solely in 
C5onsideration of his being (he y)aw-ner’s de- 
puty for the conservation of the substance of 
the pledge, in the manner of any ordinary 
trustee.) 

After which neither of them is at liberty 
to take it out of the trustee* s hands , — The 

g awnee is not at liberty to take the pledge 
'om the trustee, inasmuch as the right of 
the pawner is still connected with it, m this 
way, that the ph'dgc is a deposit in the 
trustet^;i hands. ^ Neither is the pawner at 
libOrtV to take it, because of the pawnee’s 
ri^ht being connected •with it for the purpose 
of obtaining payment of his debt. Nc'ither 
party, therefore, is at liberty to invalidate 
the right of the other. 

But the pawnee is responsible in case of 


• Arab. Adil, an upright person. (S^e note 
in p. 632.) 


lo88,^ — Tp the pledge be destroyed in the pos- 
session of the trustee, the pawnee is respon- 
sible; for the seisin of the trustee is the 
same as that of the pawnee in regard to the 
worth of the pledge ; and responsibility 
attaches only on account of worth. 

Unless the trustee have transgressed, in 
which case he is responsible. — If, on the con- 
trary, the trustee deliver the pawn either to 
the pawner or pawnee, he is responsible ; for 
this reason, that he is the pawner’s trustee 
with respect to the substance of the pledge, 
and the pawnee’s trustee with respect to its 
worth ; and each of these parties stands as a 
stranger towards the other ; and a trustee is 
rendered responsible by delivering the object 
of his trust into the hands of a stranger. * 
The trustee, therefore, being in this case 
responsible, cannot retain the value by way 
of the pa-wn in his own possession ; for as he 
has l)ceomc indebted for the value, it follows 
that, if ho were to retain it by way of the 
pawn, he becomes at once the claimant and 
claimoc, and the payer and receiver; in 
which is implied an obvious inconsistency. 

Bales to be observed in this instance, — The 
pawner and pawnee must therefore, in this 
case, concur to take the value from the 
trustee, aud deliver it again to him, or to 
any other person, in place of the original 
pawn. If, nowever, they should not concur 
m so doing, either of them may in that case 
refer the matter to the Kazee, who may take 
the value from the trustee, and again deliver 
it to him, or to any other, in the place of the 
original pawn. If the Kazee do so, and the 
pawner afterwards discharge his debt, then, 
supposing that tlio responsibility for the 
value liad attached to the trustee in con- 
sequence of his having restored the pledge 
to the pawner, the value in question remains 
sec\ire to the trustee, as the pawner here 
a])poars to have recovered his pledge, and 
the pawnee his debt. If, on the contrary, 
the respon.sibility had attached to the trustee 
in consc(iuence of his having surrendered 
the pledge to the pawnee, the pawner, upon 
[ discharging the debt, is entitled to take from 
him the value in question ; for as, in case of 
the existence of the pawn, he would imme- 
diately on payment of the debt resume it, 
he is by consequence at liberty to take the 
substitute. It is to be observed, in this 
case, that if the trustee have given the 
pledge to the pawnee in loan or trust, and it 
have been destroyed without any transgres- 
sion on his part, he [the trustee] is not 
entitled to take the value from him [the 
pawnee] ;~whereas, if the pawnee have 
occasioned the loss, he is so entitled ; for as 
the property of the thing has before vested 
in him in virtue of his having compensated 
for its loss, it was of course his own property • 
that he lent ; and the borrower is toerefore 
liable for its loss when occasioned by himself, 
but not otherwise. If, also, the trustee give 
the pledge to the pawnee, in order that he 
n^ay preserve it himself as a sqgurity for 
his debt,” and it be afterwards aestroyed, 
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he is entitled to take the Tolae from the 
pawneO) whether he [the pawnee] were the 
oooasion of its loss or not; for it was not 

f iven to him in the nature of trust or loan, 
ut on terms which implied a liability to 
make compensation. 

The pawner may commission the pawnee^ 
or any other person, to sell the plemje, and 
discharge the debt ; hut he cannot reverse the 
commission, if it he included in the contract, 
— If the pawner constitute the pawnee, or 
any other person of character, an aj^eut for 
the sale of the pledfipe, towards etfeetiiifr a 
discharge of his debt at the expiration of 
the stipulated term, such agency is valid ; 
because here the pawner has merely created 
an agent for the sale of his own ])roperty. 
If, also, such agency be expressed as an 
article in the contract ot‘ ])awn, the pawner 
has not afterwards the power of reversing 
it; because where the agency is thus stipu- 
lated, it is one of the riglits of the contract, 
and is therefore binding, in consc(iuonce of 
the contract being so and also, Ix'causcs 
as the right of the pawnee is connected 
with it, the annulment of it would be a 
destruction of his right ; — the case Inu’e 
being similar to that of an agent for a 
defendant, who lias been so enaited at the 
instance of the plaintiff; for such agent 
cannot be dismissed from his employ but in 
the presence of the plaintiff. 

Hales with respect to an agent appointed 
to sell a pledge, — If the pawner constitute 
any person his agent to sell the pledge, 
without restricting him to ready money or 
credit, so as to leave him entirely at his own 
option in those points, and afterwards pro- 
hibit him from selling it on credit, such 
prohibition is of no effect; for the agcmcy 
(as was before mentioned) being at lirst 
absolute, is not afterwards subject to the 
restriction of the pawiuT. In the same 
manner, the agent cannot be dismissed by the 
awnee, as on him he is no way deiiendent, 
aving been created agent by the pawner. 
If, also, the pawner die, the agency never- 
theless continues in force ; for as the con- 
tract of pawn becomes not void upon the 
death of the pawner, so neither does Die 
agency, that being expressly included 
therein. Besides, if the contract were by 
this event rendered void, it would be so 
ordy with respect to the rights of the heirs 
of the pawner, to which tlie rights of the 
pawnee are superior. The agent, moreover, 
IS empowered to sell the pawn without the 
consent of the heirs, in the same manner as 
he would have done in the lifetime of the 
pawner without his consent. — So likewise, 
if the pawnee should die the agency does 
not determine ; for a contract of pawn is 
not rendered void, either by the aeath of 
both the parties, or of one ; but continues, 
as before, with all its rights and privileges ; 
such as possession, discharge, and the agency 
in question. The power of agency, however, 
ceases on»the death of the agent; and Ms 
heir or executor cannot stand in his place ; 


because agency is not an inheritance, the 
constituent being supposed to have confided 
in his agent alone, and not in any other 
person. It is recorded from Aboo Yoosaf, 
that tho agent's executor may sell the 
pledge; for as the agency is binding, tho 
executor has a power of selling it j — m the 
same manner as where a Mozarib. after 
having exchanged the capital stock for any 
species of merchandize, dies, — in which case 
his executor is permitted to dispose of tho 
niorchaudize, the compact being still bind- 
ing. To this, however, it may be replied, 
tluit agency is the right of a principal over 
his factor ; and tho heirs of an agent can 
inherit only Ids own rights. It is otherwise 
with respeet to Mozarioat, as the rights of 
that appertain to the Mozarib, or manager. 

The pawnee cannot sell it without the 
pawner s consent . — A TAWNEE has not a 
power of selling the pledge without the 
consent of the i)awiicr, as the property of it 
belongs absolutely to him. Neither can the 
pawner sell it without tho consent of the 
pawnee ; for, as the thing pledged is, with 
resp(‘ct to its worth, tho right of the pawnee, 
it follows that tho pawner, if be wore to sell 
it without the coiicurrenco of the pawnee, 
would not have it in bis power to surrender 
it to tli(‘ i)urcluiser. 

The, agent, at ‘the expiration of the term of 
credit, may he eont polled to sell tho pledge, 
— If, at the expiration of tho stipulated term 
of credit, the agent refuse to sell the pledge 
deposited for that purpose with him, and the 
pawuer have absconded, the Kazee must 
compel him to execute tho sale, by im- 
prisonment, or other eompulsatory means, 
the agency being binding for two reasons ; — 
Fufst, because, when expressly included in 
the contract of pawn, it becomes one of the 
rights thereof; and, Sfcondlv, because the 
right of the pawnee is connected with it ; and 
the dismission of the agent annihilates that 
right. The same rules, in short, hold in this 
instance, as in the case of an agent for the 
adjustment of a cause of dispute created by 
the defendant at the instance of the plain- 
tiff’; for if the defendant abscond, and the 
age nt refuse to settle the cause, ho is com- 
pellable thereunto by tho Kazee, for the 
s(‘cond reason above-mentioned, that tho 
right of tho plaintiff would else be de- 
stroyed. (It is otherwise with respect to a 
mere agent for sale ; for if ho refuse to 
execute tho sale, ho canuot be compelled 
thereto ; as his constituent may still sell the 
article, whence his right is not des^oyed.) 
What is hero advanced proceeds dh the 
supposition of the agency being included 
in tho contract of pawn ; for if it have not 
been stipulated until after the execution of 
the contract, there is iu that case a difierenoe 
of opinion ; some asserting that the agent 
cannot be eompcdled to execute the sale, 
whilst others maintain that he may be 
compelled. Of these the compiler of the 
Hedaya remarks that the last is the better 
^pinron. Aboo Yoosaf has said that the 



646 PAWKS. [VoL. IV. 

/is e^xtally binding in both cases his own. — If^ on the contrary, he take 
(diat is, when included in the contract, the compensation from the trustee, he [the 
and also when made posterior thereto). And trustee] may, if he choose, have recourse to 
the Jama Sagheer and Mabsoot tend greatly the pa^er ; that is to say, he may take 
to corroborate this opinion ; for in treating from him the value of th0 pledge ; for, as 
of this species of agency they have supposed being his agent, and the mana^r of his 
it absolute, and not discriminated between affairs, he is consequently entitled to an 
that included in the contract of pawn and indemnification for whatever loss he may 
that agreed upon posterior thereto. have unavoidably sustained in the execu- 

If the pledge be sold by commission from tion of his commission. And in this case. 
the trustee^ the purchase^money is substituted also, the sale of the pledge is valid, as well 
in place of zY.— W hen the agent of a trustee as the pawnee’s seisin of the purchase-money 
in whose hands a pledge has been deposited in satisfaction for his debt,— whence, in this 
sells it, it is no longer in pawn, and the case, he [the pawnee] cannot urge any future 
purchase-money stands in its place (that is claim against the pawner on the score of 
to say, is, as it were, in pawnh although the his debt.— Or, if the trustee choose, he may 
agent may not yet have received it, as being have recourse to the pawnee ; that is to say, 
the substitute for a thing which was before he may resume from him the purchase- 
in his possession. Hence, if the purchase- money which he had unjustly received from 
money should be lost, by the purenaser (for him ; unjustly, because it proved in the end 
instance) dying insolvent without having to be the trustee’s property, by his having 
discharged it, the loss falls upon the pawnee ; afterwards made good the loss to the pro- 
because the contract of pa^vn still continues prietor. For when he gave it to the pawnee, 
in force with respect to the purchase-money, he supposed it to have been the property of 
since that stands in the place of the thing the pawner ; but ho may not, perhaps, when 
sold, namely, the pledge. In the same man- it proves his own property, be inclined to 
ner, where a pawned slave is slain, and the confirm the transfer, and ho is therefore 
murderer accounts for his value, tho contract allowed to resume it. As, however, the 
still c mtinues in force, as the owner of the resumption of the purchase-money from the 
slave is entitled to the value in virtue of his pawnee deprives him of a discharge of his 
property, notwithstanding such value be claim, which the seisin of it was intended to 
paid in atonement for blood. The same rule efiect, he therefore remains at liberty to 
also holds where a slave, having killed demand payment from the pawner in this 
another pawned slave, is commuted for the instance. In the latter of the above circum- 
one so killed, — the murderer being in that stances, on the contrary (where the pledge 
case substituted for the murdered. remains whole and complete after the sale), 

If the trustee^ having sold the 2dcdge and it is incumbent on the owner of the pledge 
paid off the pawnee^ be exposed to any subse- to resume it from the purchaser, as he pos- 
quent loss^ he may reimburse himself from sesses the substance of his property; and the 
either party, — If a trustee, having been purchaser is entitled to a restitution of the 
appointed a^ent for the sale of the pledge, purchase-money from the trustee, because 
should sell it, and deliver the price to the of his being tho seller ; after which the 
pawnee by way of payment, and another trustee may, at his option, receive an indem- 
afterwards prove a property in the pledge, nilication cither from the pawner or pawnee, 
and he accordingly pay that other a compen- —from the former, because he occasioned 
sation for its value, it then remains in his him to enter into the agreement, from which 
option, either to take the value from the he is consequently bound to release him, — 
pawner, or the amount of the purchase- and from the latter, because, when the 
money from the pawnee : but he is not per- thing sold was proved to belong to another, 
mitted to talie more from the pawnee than the money obtained in lieu thereof is no 
the purchase-money.— The compiler of the longer termed purchase- money, and the 
Hedaya rempks that this case may occur pawnee having received it only as such, his 
under two diflereut circumstances or predi- seisin is no longer of effect. If, therefore, 
caments ; — I. where the pledge is destroyed he take the value from the pawner, the 
after tho sale ; and IT. where it remains pawnee's seisin of the price is rendered 
whole and complete. — In the former of these, valid .'—whereas, if he resume the purchase- 
the owner of the pledge is at liberty either money from the pawnee, his seisin being 
to tak^ a compensation for the value from the thereby destroyed, his former right (namely, 
pawner, who is an usurper of his right, or the claim against the pawnee) exists as 
from the trustee, who nas invaded it, in before. 

having sold his property and delivered it to I But if he was commissioned by the pawner 
another. Should he, therefore, take it from after the contract he must recur to him alone 
the pawner, the sale of the trustee becomes for indemnification, — All that is here ad- 
vnlid, as does also the pawnee’s seisin of the vanced proceeds on the supposition of the 
price in satisfaction for his debt ; because, as agency having been included as an article in 
the pawner, by making compensation, be- the contract of pawn ; for if the pawner 
comes proprietor of tho pledge and effaces appoint the trustee his agent for the sale of 
the usurpation, it then appears that he had , tne pledge after the contract, he [the agent] 
authorized the trustee to sell that which was . is iu this case to indemnify himseli' for 
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any loss he may sustain, in oonsequenoe of 
seliing the pledge, from the pawner, not 
from the pawnee, notwithstanding he may 
have made over to the pawnee ^e price he 
had received fortthe pledge, since with this 
agency the pawnee has no concern, insomuch 
that the pawner may rescind the agency 
without consulting him. 

A stranger provina his right in a pledged 
slavCf who had died with the pawnee^ mag 
seek his compensation from either party . — 
If a pledged slave die in the possession of 
the pawnee, and it be afterwards discovered 
that he was the property of another, not of 
the pawner, it remains with the pro]>netor 
to demand a compensation from either the 
awmer or pawnee ; for both are ^^olators of 
is right, — the one in having delivered the 
pledge to another, and the other in ha\ing 
received it. If, therefore, he take a com- 
ensation from the pawner, the pawmee, 
ecause of the slave having died in his pos- 
session, is held to have received payment of 
his debt ; for as the pawner has obtained a 
property in the slave by indemnifying his 
owner, the payment of his debt is therefore 
effected by the slave dying in the pawnee's 
hands. If, on the contrary, he take a com- 
pensation from the pawnee, ho [the pawnee] is 
not only entitled to an inderanilicatory satis- 
faction from the pawner, but* his claim upon 
him still exists as before he is entitled to 
an indemnilication from the pawner, because 
of his having deceived him ; and his claim 
of debt exists as formerly, because the dis- 
charge effected by the pledge having died in 
his possession ceases to bo of force upon his 
making good the value, whence his right 
reverts. 

Objection (by the Kazee Aboo Xhazim) . 
— It would appear that in this case the 
pawnee's claim does not exist as before, but 
that the death of the slave in his hands 
establishes a satisfaction for it ; because, 
upon the pawner compensating for the slave's 
value (by the pawnee recovering such value 
from him as above), he becomes, in virtue of 
such compensation, proprietor of the slave, 
whence it appears that he, in fact, idedged 
that which was his own, and that the case is 
the same as if the proprietor had taken the 
compensation from the pawner, which would 
exempt him from all further obligation to 
the pawnee. 

RErLY.— As the pawnee hrst pays the 
compensation, he first becomes propiietor of 
the slave from the time of possession ; and 
when, afterwards, he retakes that sum from 
the pawner, his property in the slave is 
annulled, and the pawner becomes proprietor 
of him. The pawner's property in the slave, 
therefore, takes place, in this instance, pos- 
terior to the contract of pawn (the pawnee 
having, as it were, sold the slave to the 
pawner, and received the price for him); — 
and this debt to the pawnee remains against 
him as before, — whence the pawnee is 
entitled to take it from him. It is othir- 
wise in the former alternative (where the 


e47 

owner takes the oompenaation from the 
pawner) ; for in this case the pawner bo- 
comes proprietor from the time of the slave 
being in his possession (which was prior to 
the contract of pawn), whence it may ^ 
said that he merely pawned what was his 
own ;*-~and upon the slave dying in the 
awnee's hands, ho stands acquitted of his 
ebt, which the pawnee, therefore, cannot 
afterwards claim from him. 


CHAPTER IV. 

OF THE POWEU OVER rA’WNS; AND OF 
OFFENCES COMMITTED BT OR UPON THEM. 

A pledge cannot be sold without the 
paicnee^s consent. — If the pawner sell the 
pledge without the consent of the pawnee, 
the sale remains suspended, upon his will, 
because of his right being involved in the 
pledge, notwithstanding such sale be an act 
of the pawner with respect to what is his 
own property ; in the same manner as where 
a person bequeaths the whole of his estate, 
in which case the legacy is suspended in its 
effect, with respect to the excess, above 
one-third, upon the consent of his heirs, 
because of their right being connected there- 
with. If, therefore, the pawnee assent to 
the sale, it is valid ; for it was before sus- 
pended only on account of bis right, which 
ne here consents to forego ;—and it is also 
valid if the pawner discharge his debt ; for 
the sale is an act of the proprietor upon his 
property, being suspended in its effect only 
because of an obstacle,* which obstaclo is 
hero removed. t — In the former case, upon 
the pawnee having given his consent, and 
the sale having been thereby rendered valid, 
the right of the pawne e is transferred from 
the pledge to the thing given in exchange, 
namely, the price, — which, in the case here 
considered, tlieu becomes a substitute for the 
original plcdj^o. This is approved ; becaus 
the right of the pawnee is connected with 
the worth of the pledge ; and the return is 
in effect the same as the consideration ; — 
this being analogous to where an indebted 
slave is sold by the consent of his creditors ; 
in which case their right is transferred from 
the slave to the value received for him, as 
they are supposed, in assenting to the sale, 
to have agreed to the transler of their right 
from the slave to the value, but not to the 
total abolition of it. If the pawnee refuse 
his assent, and annul the contract of sale, it 
is null of course (according to one tr^ffition), 
whence, if the pawner redeem the pledge, 
still the purchaser is not at liberty to tSse 


* Namely, the pawnee's right connected 
with the pledge. 

+ By the discharge of the debt, which 
of co^urse disengages the pledge from any 
claim tlm pawnee might otherwise have 
upon it. 


PAWS. 
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it ; for as the right of the pawnee is egmya- 
lent to his actual property, he therefore 
stands the same as the proprietor of the 
pledge (whence his power of acceding to, 
or annulling the contract of sale). Ac- 
cording, however, to a more authentic 
tradition, the pawnee has not the power of 
annulling the sale ; for his right can sustain 
no detriment, as the sale cannot, at all events, 
be carried into execution until ho assent to 
it. The execution of the sale, therefore, 
being in this manner suspended, the pur- 
chaser has the option of waiting until the 
pawner may redeem the pawn, and resign it 
to liira conformable to the contract, or of 
carrying the matter before the Kazee; for 
the seller has it not in his power to deliver 
the goods, and the power of dissolving the 
contract rests with the Kazee alone ; this 
being similar to where a slave, having been 
sold by his master, elopes before the purchaser 
has received possession of him, in which 
case the purchaser may either wait until the 
slave return, or he may prefer a complaint 
to the Kazee, in order (as the seller is in- 
capable of delivering the goods) to obtain an 
annulment of the contract. 

Who^ if the paivtier sell it more than once, 
may '^atify either sale, — If the pawner sell • 
the jdedge without the consent of the 
pawnee, and again, before the pawnee has 
signihed his assent, sell it to another person, 
in that case whichever of these two contracts 
the pawnee may confirm is valid ; for as tlie 
first sale is dependent on the consent of the 
awnee, it cannot prevent the second from 
eing so likewise. If, therefore, the pawnee 
choose, he may ratify the second sale. If, 
on the contrary, the pawner, after having 
first sold the pawn as above, should let, give, 
or pawn it to another pt'rson, and the pawnee 
give his consent to such lease, gift, or pawn, 
the sale which preceded either of these 
deeds is valid. The diflerence between 
these two cases is, that in tlie first (ifliere 
one sale is made after another) the pawnee 
may derive an advantage from confirming 
either of them (as his right lies in the price), 
and whichever, therefore, he approves is 
valid. In the case of a lease or gift, on the 
contrary, no advantage can accrue to the 
pawnee, as his right lies in the return for 
the article, not in the usufruct. If, there- 
fore, the pawnee approve of either of these, 
he hy consequence impliedly assents to the 
abolition of nis own right ; and the previous 
sale (which was suspended on his consent 
only because of his right) becomes valid of 

A pawned slave may be emancipated by the 
pawner . — It is permitted to a pawner to 
emancipate the slave whom he has deposited 
in pawif ; for as he is sane and adult, he 


* The sale here mentioned does not signify 
an absolute, but a conditional sale, dejiend- 
ing, for its ratification, upon the pawnee’s 
concurrence, as before mentioned. l 


may of course render free bis own property, 
which the pawn indisputably is. As, more- 
over, the contract of pawn does not induce 
any destruction of the pawner’s property in 
the pledge, his act with rsspect to it is not 
rendered void by the pawnee withholding his 
assent to it, notwithstanding the pawnee’s 
right (of detention in regard to the worth) be 
thereby defeated ; — in the same manner as 
where the purchaser of a slave emancipates 
him without having taken possession; in 
which case the slave is free, notwithstanding 
the seller’s right (of detention of the article 
in satisfaction for the price) be thereby ren- 
dered null. 

Objection — If a person bequeath a slave 
to another upon his deathbed, and leave no 
other effects except that slave, and the heirs 
of the testator afterwards emancipate the 
slave, such manumission is not valid, because 
of the right of the legatee ; aud hence it 
would follow that a pawned slave cannot be 
emancipated, because of the right of the 
pawnee. 

Reply. — The manumission of the slave 
by the heirs of the testator is not (in the 
opinion of Haneefa) void, but is merely 
suspended until such time as he [the slave] 
shall have performed emancipatory labour. 

The sale, moreover, or gift of a pawn is 
null, for this reason, that the pawner is 
unable to surrender it to the purchaser or 
donee, — an objection which docs not obtain 
in the case of manumission, since in that 
instance a delivery is not required. The 
manumission is therefore valia, and takes 
immediate eftect, — whence the contract of 
pawn is null, as the subject of it no longer 
remains. 

if he he rich, 77iust substitute the 
value in pawn for the slave. — CONSEQUENTLY, 
if the pawner be ricli, and the debt to the 
pawnee be tlien due, he [the pawnee] may 
require payment of it immediately ;—or, if 
it be not due until after the expiration of a 
term, lie may take from the pawner the value 
of the slave, and return it as a substitute 
until his debt become payable, when he may 
take it in satisfaction of his right, restoring 
any surplus which may remain from it to 
the pawner. 

Hut if he he poor, the slave must perform 
emancipatory labour to the amount of his 
value for the disclunuje of the pawnee"' s claim. 
— Tins is supposing the pawner to be rich ; 
for, if lie be poor, the slave in question must 
perform emancipatory labour to an amount 
adequate to his value ; and with this (which, 
if it bo of a different species from the debt, 
must first be converted into the same) the 
debt of the pawnee is to be discharged ; for 
a discharge from the pawner being here 
impossible, it is consequently made from 
him who enjoys the advantage of the 
manumission, narnely, the slave. The slave 
however, when his emancipator afterwards 
becomes rich, is entitled to take from him 
tl^e sum he earned ; because he ht^, in fact, 
paid his debt, not voluntarily or grAuitously, 
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but in conformity with the ordinance of the 
LAW in this particular.* 

Although ne should have denied his being 
in pawn previous to such manumission . — 
If a person make a declaration of having 
awned his slave, by saying to him, I have 
eposited you in pledge with such a person,” 
and the slave deny it, and the master after- 
wards emancipate him, at a time when ho is 
poor, it is incumbent upon the slave to per- 
form emancipatory labour, according to our 
doctors. Zilfer is of a contrary opinion ; for 
he holds this case to be analogous to where 
a master first liberates his slave, and then 
declares his having pawned him : — in wliich 
case, if the master be poor, and the slave 
deny it (as above), emancipatory labour is 
not incumbent on the slavi' ; and so hert', 
likewise. Our doctors, on tlie other hand, 
argue that, in the case in question, the mas- 
ter declares the pawn at a time when lie is 
undoubtedly competent to it, as he still pos- 
sesses a property in the slave, not having 
yet emancipated him ; and conseciuently his 
declaration is valid. — It is otherwise wlua-i' 
the declaration of jiawn is made subseiiuently 
to the emancipation, as the master’s no win* 
of pawning is tln'ii terminated ; — wlnmee 
there is no analogy betw^'en the cases. 

A pawner maif create his pttwned stare a 
Modabhh' or Am-Walid. — If a pawma’ 
create the slave whom lu.‘ has ])awiu'd a Mo- 
dabbir, it is valid, according to all authori- 
ties : — according to our doctors, because, as 
the complete emancipation would be lawful, 
it follows that this qualitiod emancipation is 
lawful, a fortiori ; and ac^cording to Shafei, 
because the granting Tadbccr to a slave 
does not (as ho holds) prevent the sale ot 
him. In a similar manner, it is in the 
power of a pawnor to constitute his pawmal 
female slave an Am-Walid ; for as a father 
has this privilege with respect to the feinale 
slave of his child, because of the right 
which he has in liis jiropcrty, notwithstand- 
ing such right be inferior to that of the 
child himself, it follows that tlie exertion of 
the same privilege by a pawner, in virtiu' 
of his right in the pledge, is valid a fortiori, 
the right of the pawner being superior to 
that of any other person, as he is the pro- 
prietor. 

And if he he rich, he must sahstifute the 
value in pawn: hut if he he poor, the stave 
must perform emancipatory tahuur to the 
full amount of the debt. — W hen, tlieieiore, a 
pawned slave is constituted either Modab- 
mr or Ain-Walid, such slave is excluded 
from the contract of pawn, as the intention 
is defeated, since a debt cannot bo dis- 
charged by means of a Modabbir or Am- 


* The remainder of this discussion is 
omitted by the transluU»r, as being merely 
a repetition of what has been abeady set 
forth at large under the head of M|nu- 
mission? 


Walid whence, if the pawner be rich, he 
is responsible for the value, after the man- 
ner before shown in the case of pawned 
slaves emancipated ; — but if, on the contrary, 
he be in indigent circumstances, the pawnee 
may require from the Modabbir or Am- 
Walid emancipatory labour to the amount 
of the debt, as the fruit of their labour is 
tho property of their master. It is other- 
wise iu the case of a pledged slave emanci- 
pated by an indigent pawner ; for the fruits 
of his labour being his own property, he is 
obliged to labour to the amount of his value 
only, or that of tho debt of the pawner, in 
case of its being less than his value. 

The pawner, on becoming rich, is respon^ 
sihle for the emancipatory labour in the 
former instance, but not in the latter. — It is 
not permitted eitlu'r to a Modabbir or Am- 
Walid to rtjsiime from their master when ho 
becomes rich what they paid on his account 
when poor, because they in fact paid this 
from his property ;t but when a poor pawner 
emancipates the slave whom ho had pledged, 
h(' [the slave I is entitled to take whatever 
lie may have paid on account of his emanci- 
pator ; because ho has ]»aid it from his own 
prop(Tty,| - and this from necessity, in oon- 
formily with tlio ])rcccpt8 of tho LAW (as 
before observed), whence such payment can- 
not be considered as gratuitous. § Some 
liave said, that il' the debt bo not duo at that 
time, tli(j Moda])))ir or Am- Walid are oom- 
pcllaldc toearntlu'ir value ; which, as being 
a substitute for the ])awn, must bo detained 
us such in lieu of the original : but that if, 
on tho contrary, the debt be then due, it is 
in that cas(‘ necessary to discharge it from 
the stock of the nawiiCT ; and as the earn- 
ings of the Modalj)>ir or Am-Walid are con- 
siderod as tlie property of tho master, they 
must therefore labour towards obtaining a 
sum adequate to the whole of the debt. 

An emancipated Modabbir does not owe 
tint pawnee labour beyond his value. — If a 
pawner mmincipate the slave whom ho had 
created a Modabbir, as above, it is not then 
incumbent on tho freedman to earn a greater 
sura tlian his value, although he should bo 
thereunto commanded by the Kazee ; for, 
after ijmancipatioii, tho fruits of his labour 
arc his own property. 8till, however, ho 
cannot recover from his master what he had 
paid on his account prior to his freedom, 
as that was, in fact, tho ])roperty of tho 
master. 

Destruction of the nledge by the pawner , — 
If a pawner destroy tae thing he had pledged, 


* Because Modabbirs and Am-Walids can- 
not be sold. 

•j The earnings of theii' labour being his 
right. 

I Tho labour and earnings of a freedman 
being considered as his own property, 

{ A person is not entitled to recover, who 
paj^ the debts of another in a gratuitous 
m|niicr 
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the flame rcdefl hold as are established in the 
oaw of emaneipatinff the pledge. 

a vtrmger^-A.^ a stranger (that is, a 
person tmooncemed in the contract) destroj 
xhe pledge, the pawnee (not the pawner) is 
litigant against him, and may take from 
him a compensation for the value, which he 
must retain in pawn in place of the original 
pledge ; for the pawnee, as being the most 
entitled to the substance of the pledge, is also 
most entitled to its substitute, namely, the 
value. It is here to be observed, that the 
stranger must compensate for the pledge 
acoorain^ to the value which it bore at the 
time of its being destroyed. If, therefore, 
it be valued at five hundred dirms at the 
period of its destruction, and at one thou- 
sand dirms on the date of the contract, the 
stranger must account for five hundred dirms 
to the pawnee, who must retain the same in 
pawn and five hundred dirms are re- 
mitted from the debt ; for the deficiency to 
that amount is a destruction which has 
occurred in the hands of the pawnee, 
occasioned (as it were) by the visitation of 
heaven ; and as the property has thus perished 
in his hands, a proportionable amount is 
therefore deducted from his claim. 

Or hy the paivnee. — If the pawnee destroy 
the plc' ge before the expiration of the stipu- 
latea term of payment, he is responsible for 
the value, because of his having destroyed the 
property of another and this value he is to 
retain in pawn until the term of payment 
arrive ; for as it is a substitute for the sub- 
stance of the pledge, it is consequently sub- 
ject to the same rule. As soon, tlierefore, as 
the debt becomes due, the pawnee may take 
it from the value ; and if then a balance 
remain, it must be restored to the pawner, as 
being a return for his property, with which 
the pawnee has no concern. 

A depreciation in the value oj the pledge 
occasions a proportionable deduction from 
the pawnee's cZam?.--lF a person pawn dny 
article estimated at one thousand dirms, in 
security of a debt of the same amount pay- 
able at some future period, and the article, 
in consequence of a fall in the price, bear 
afterwards a value of five hundred dirms, 
and be then destroyed in the pawnee's hands, 
he [the pawnee] is responsible for five 
hundred dirms, and five hundred are also 
remitted from his debt; for the deficiency 
of five hundred dirms arising from the fall 
in the price being (as it werej a decay of 
part of the pawn whilst in the hands of the 
pawnee, an adequate sum is therefore re- 
trenched'‘'‘from his claim ; and the remaining 
five hundred dirms are likewise due from i 
him in consequence of the decay, and remain 
with him in pawn, as before stated. | 

The pawnee lending the pledge to the 
pawner ^ is freed from responsibility duj'ing 
the loan.— ‘I f a person* having received a 
slave in pawn, lend him to the pawner, in 
order that he may enjoy the use of his*ser- 
vice, or for any other purpose, and tlie , 
pawner take possession, the slave is no longer j 


a subieot of responflibility with the pawnee 
(in other words, if he be kill^ or lost in the 
hands of the pawner, the pawnee is not 
thence held to have received payment of his 
debt) ; because he has passed out of the pos- 
session of the pawnee ; and the seisin of the 
pawner in virtue of a loan does not stand as 
the seisin of the pawnee, as the tenure of a 
loan is repugnant to that of a pawn, since 
the latter induces responsibility, whereas the 
former does not. 

But he may resume it at plea sure ^ and 
then his responsibility reverts. — The pawnee, 
however, is at liberty at any time to resume 
the pledge from the pawner ; because he holds 
it by the tenure of a loan, which is not bind- 
ing ; and also, because the contract of pawn 
still subsists; — wl^ence it is that if the 
pawner were to die without having returned 
the pledge, the pawnee would in that case 
have a claim upon it in preference to the 
other creditors (that is to say, he would be 
entitled first to take a satisfaction for his 
claim from the pledge ; which done, if any 
part should remain it would be distributed 
among the other creditors). 

Objection. — If a pawnee be not held liable 
for a pledged slave after he is lent, how is 
the contract of pawn supposed then to exist ? 

Heply. — Responsibility is not, in every 
instance, one oi the requisites of a contract 
of pawn; — whence it is that the effect of 
the contract reaches to the child of a pawned 
female slave, although such child be not a 
subject of responsibility from loss or destruc- 
tion. 

As, therefore, the contract still subsists, if 
the pawnee resume the pledge from the 
pawner, he again becomes liable for it, in 
the same manner as formerly, having again 
taken possession of it in virtue of the con- 
tract of pawn. 

The pledge being lent to a stranger by either 
partijy is no longer a subject of responsibility. 
— If cither of the parties to a contract of 
pawn lend the pledge with the concurrence 
of the other to a stranger, it is not in this 
case a subject of responsibility to the pawnee, 
any more than in the former instance: but 
the contract of pawn still continues in force, 
and either party is entitled to resume the 
pledge from the borrower, and to place it in 
pawn as before, from the interest each has 
m it. 

The pledge^ on being disposed of by either 
party, with the consent of the other ^ is ex- 
cluded from the contract. — If either party, 
with the consent of the other, let, sell, or 
bestow the pawn in gift to a stranger, it is 
excluded from the contract, and cannot again 
be subject to it, unless the parties oonclude 
a fresh agreement. It is to be observed that 
'f, in any of these cases, the pawner die be- 
ore a restitution of the pledge he made to 
he pawnee, he [the pawnee] is upon the 
lame footing with the other creditors ; be- 
lause as, in consequence of these acts, a 
finding right of others is connected ;vith the 
fiedge, the effect of the contract no longer 
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remains ; — ^whereas no binding right is oon- 
nected with a pledge in consequence of the 
loan of it;~-for which reason there is an 
essential difference between the cases here 
considered and timt of loan. 

If the pawnee borrow the pledge from the 

S awner for any particular purpose, and it be 
estroyed previous to his having applied it 
to that purpose, he is responsible lor it, — 
that is to say, a sum proportionate to its value 
is retrenched from his claim ; for until he , 
apply it to that use for which ho has bor- 
rowed it, the seisin which he had made in 
virtue of the contract of pawn still subsists. 
The law is similar where the pawn is des- 
troyed after the pawnee has accomplished 
the service for which he had borrowed it ; for 
then his seisin of loan exists no longer. If, 
on the contrary, it be destroyed during the 
period in which he enjoys the use of it, ho is 
not responsible, as at that time he holds it in 
loan, not in pawn. (The same rule also holds 
where the pawner consents to the pawnee’s 
making use of the pledge.)* 

A person borrowing an article, tcith intent 
to pawn it, is restricted in the pawn accord- 
ing as he specifies the particulars of the debt, 
4"C., or otherwise, — If a person borrow a robe 
from another, with an intent generally de- 
clared “ to pawn it,” he may accordingly 
pawn it in security for any debt ^\hetller 
great or small ; — whereas, ii the knder par- 
ticularly specify the sum in security lor 
which the borrower may pawn the robe, he 
is not, in that case, permitted to pawn it lor 
a sum either larger or smaller than what is 
so specihed ; — not for a larger sum, because 
the intention of the lender is, that the robe 
shall be pawned for a debt vdiieb may be 
easily discharged, an intention which is 
obviously defeated in the case of pawning it 
for a large sum ; — nor Ibi* a smaller sum, 
because the view of the lender here is, in 
case of its loss, the obtaining from the pawner 
that sum which he would receive from the 
pawnee in consideraiion of the extra value 
of the pledge. The same rule also liulds 
where the lender specihes either the particu- 
lar species of debt, the person who is to le- 
ceive the pawn, or tlie city in which the 
contract is to he concluded ; — such restric- 
tions being severally attended witli particular 
advantage ; for the payment of some debts 
is more easily ell'eeted than of others, — and 
it is also more convenient to make iiaymeiit 
in some cities than in others, and so Jikewise 
it is of advantage to particularize the jiersoiis, 
as some men are just and careful, whilst 
others are not so. 

* That is,— where the pawnee, being al- 
ready possessed of the pledge, obtains the 
owner’s consent to make use of it. — T or the 
elucidation of what is here advanced it is 
proper to remark, that a pledge may either be 
delivered to the pawnee, given in trust to an 
Adil, or retainecf in the bands of owner 
[the pagmer] under a responsibility to^ae- 
couut for it il licce^sai y. 


And if he transgreeSf is responsible fir the 
value in case of loss* — If, therefore, m any 
of these oases, the borrower act contrary to 
the directions of the lender, he becomes re- 
sponsible for the value of the article in case 
of loss ; — and when this happens, the lender 
has it in his option either to take a compen- 
sation from the borrower (in which case the 
contract of pawn subsists entirely between 
the borrower and the pawnee, since the 
former, by paying a compensation for the 
pledge, becomes sole proprietor of it), or from 
the pawnee, who will take an indemnification 
from the pawner, and likewise receive pay- 
ment of his debt, as has been before explained 
in tho cases of claims laid to pledges. If, 
on tho contrary, the borrower conform to 
the directions of the lender, by pawning the 
robe for the exact sum to wliioh he was 
rcbtricted, and tho value of tho robe be equal 
to, or greater than the amount of the debt, 
the pawnee is held, in case of its loss, to 
have received payment of his debt, and the 
proprietor of the robe receives Irom the 
pawner the amount of the debt, being the 
sum which the borrower had cleared by 
means of his property (and it is on this 
account that the boriower must pay the 
amount of the debt,— not because he was 
seised of the robe, as that was in virtue of a 
free loan from the proprietor). — In tlie same 
manner if, whon-the pawner had conformed 
to the direction of the lender, the robe be in 
any degree depreciated, the pawnee forfeits 
a proportionate part of his claim, and a like 
sum is due from tho borpwer to the lender, 
beeauso of so much having been retrenched 
from his debt. If tho value of tho robe bo 
short of the amount of tho debt, and it bo 
lost in pawn, a sum equivalent to its value is 
retrenched from the claim, and the remainder 
of the debt is due from tho pawner, as no dis- 
charge of debt is eliected beyond the amount 
of tile value of the robe ; and tho pawner is, 
moreover, indebted to the lender for the 
value of the robe, having by means of it 
made payment of as iiiueli of his debt. — If, 
also, the value of the robe be adequate to the 
amount of the d(^bt, and the proprietor be de- 
sirous of redeeming his property, on the part 
of llie pawner, by paying the amount, tho 
pawnee is not in that case allowed to object 
to the restoring of it ; because the robe being 
the property of the lender, he does not^ con- 
sequently, by redeeming it, officiously inter- 
meddle in an affair whicli does not concern 
him (whence ho is entitled to take from the 
pawner [the borrower] the sum which he 
pays towards the redemption of tH^*pawn) ; 
and the Kazee must therefore compel tne 
pawnee to surrender the robe. It is other- 
wiac where an unconcerned person pays the 
debt of the pawner ; for as, by endeavouring 
to redeem a thing which is not his own pro- 
perty, he interferes in a business which does 
not relate to him, the pawnee is not there- 
fore compellable to surrender the pledge to 
him* 

JJuc ifoi ij it be lost before pawn, or after 
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redemption,-^l'E the borrowed article be lost {before pawn or after redemption) and then 
ia the h^ds of the borrower, either prior to ceasing from such transgression is not re- 
his having pawned it, or posterior to his sponswk in case of loss,—!^ a person Wrow 
having redeemed it, he is not responsible ; a slave or a camel with intent to pawn it, 
for here he has not accomplished any dis- and having first emplojejd the slave in 
charge by means of the value, which (as we service, or rode upon the camel, he then 
have shown in the above case) is the sole pawn it in security of a debt adequate to its 
cause of responsibility. value, and having afterwards discharged the 

On disputes concerning the loss of the debt, the pledge be completely destroyed in 
pledge^ the deposition of the borrower is the hands of the pawnee before restoration, 
credited with respect to the person in whose in that case the pawner is not responsible ; 
hands it ivas lost, and that of the lender ivith for when he concluded the pawn he became 
respect to the restrictions of the loan. — If a exempt from responsibility, notwithstanding 
dispute arise between thelender and borrower he had previously enjoyed the usufruct; 
after the loss of the pledge, the lender assert- since although he at first transgressed, yet 
ing that it had been lost whilst in the hands he afterwards retracted, and acted in con- 
of the pawnee, and the borrower on tlic other formity with the intention of the lender, 
hand maintaining that it was lost in his own In the same manner, if the pawner, after 
possession, either before ho had pawned it or having redeemed the pledge, employ it in 
after ho had redeemed it, the declaration of service, without occasioning any detriment 
the borrower, upon oath, must bo credited, to it, and it bo afterwards destroyed by some 
because he is, in this case, the defendant, as unforeseen contingency, he is not responsible ; 
he denies having paid the debt by means of because the term of the loan having expired 
the other’s property. — If, on the contrary, tliey upon the redemption of the pawn, he is no 
disa^ee concerning the amount of the debt longer a borrower, but becomes from that 
to which the lender had restricted the pawn- period a trustee ; and although, in taking 
ing of the robe, the declaration of the lender the service of the pawn, he was guilty of a 
is credited; for as his deposition would be transgression, yet as he afterwards retracted, 
credited if ho were to deny the loan itself, it and conformed to the intention of the lender, 
follows that where he merely denies a he becomes thenceforth free from all respon- 
quality o^‘ the loan it is credited a fortiori. sibility. It is otherwise in the case of a 
A per>^on receiving a borronyd article in person who has borrowed any thing not with 
pledge on the faith of a promise, mast pay an intent to pawn it; for his seisin, being 
the sum promised to the pawner, who again derived merely from the loan, is not therefore 
pays the same to the lender,— -\v the ])orr()wer the same as that of the proprietor, to whom 
of the robe pawn it on the faitli of a promise, he is consequently hound to restore the thing 
—that is, on a person promising to lend him which he borrowed. In the case, on the 
a certain sum of money, and that person eontrarv, of a loan with intent to pawn, 
accept the pledge, and make the promise wIkui the thing is pawned the object of the 
accordingly, and the pledge (whieh is sup- lender is obtained; for his view is to have 
posed to DC equal to the amount of the debt) recourse to the borrower ; that is to say, that 
00 lost before the pawnee liad fuliilled his whi'ii the pawn is destroyed in the possession 
engagement, he [the pawnee] is in that ease of the pawnee, and a discharge of debt 
responsible for the sum so i)romised, as a theri'by ])roved, he may take from the 
promise is hold to In' the same as a hmI dubt ; borrower a sum adequate to what he is held 
-and tlie hmder is entitled to receive from to have discharged by the loss of the pawn- 
the pawner the sum which lie takes from the wherefore if it be destroyed in the hands 
pawnee. , ^ , of the borrower, without a transgression on 

fhe lender of a slave to pawn may eman- his part, he is not responsible. 
cipate him, lodging fhe vaJae with the pawnee, A pawner destroying the pledge, is respon- 
in sabsfitafe for the pledae.—lv a person sible to the pawnee for the value —If the 
lend his slave to another, that he may jiawn pawner kill the slave whom he had pledged 
him, and the borrower pawn him accord- he is responsible for the value ; because by 
ingly. and the lender afterwards emanoipato the murder of the slave he destroys the right 
him, he is accordingly free ; for the owner’s of the pawnee, which is sacred and inw- 
property in him is not destroyed by the lable ; and a right of this nature, attaching 
circumstance of his being pawned. And in to the property of any person, renders him 
this case the pawnee may either receive [the proprietor] the same as a stranger with 
jiaymeqJjof his debt from the pawner (who respect to responsibilitv ; like the connexion 
IS still indebted to him), or he may take of the right of the heirs with the property 
from the lender the value of the slave by of a dying person, which prevents tne eflfect 
wav of compensation, as the right which he of his gratuitous acts in any thing beyond 
had m the worth of the slave was destroyed the third of his estate ; or like the connexion 
by the lender emancipating him and of the right of a legatee with the legacy be- 
having thus received the value, he may queathedtohim, which, if the testator’s heirs 
reUiu it in pawii until such time as he should destroy the article [bequeathed to him 
obtain payment ot his debt, upon which he in legacy], renders them responsible for the 
restore the said value to the owneri value as a substitute. 

The honotcertransgrtssing upon the article And so in proportion for any injury he 
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may do to it.— I t the pawnee commit any 
offence upon the pledge,* a sum is remitted 
from his debt equivalent to the atonement 
for such offence ; because the substance of 
the pledge belongs to the proprietor [the 
pawner] ; and as the pawnee has trans- 
gressed upon it in this instance, he is con- 
sequently responsible to the proprietor for 
having so done. 

Any finable offence committed by a pledged 
slave upon either the person or property of 
his pawner is of no account. — If a phclged 
slave be guilty of an offence against the 
pawner, either in person or property, such 
offence is of no account, — that is to say, is 
not attended 'with any effect ; — and in tliis 
our doctors have been unanimous ; for as the 
offence is here committed by the property on 
the proprietor, the cognizance of it would 
tend to no advantage. (IJy the offences lier(‘ 
alluded to it is to be understood merely smii 
as induce fine, not such as occasion retalia- 
tion.) 

Nor such offence committed by him upon 
the person of the pawnee, —Iv a ])h'dg<‘d 
slave be guilty of an ofience against tlu' 
person of the pawnee, this likewise (in tin' 
opinion of Haneefa) is of no account. —Tin' 
two disciples have judged otherwise. — The 
argument adduced by them is tliat as, in 
this case, the ofl’enec does not aflect the pro- 
prietor, an advantage may ho derived from a 
cognizance of it, since the slave may be made 
over [to the pawnee] in reparation of the 
injury. — The offence is tlierefore of account 
in this instance ; and such (according to them) 
being the case, it follows that if tlie pawmer 
and pawnee concur in dissolving the contract 
of pawn, and the pawmer either de liver the 
slave, or pay a sum to tlu' pawmee in atone- 
ment for the off ell cc', the obligation of debt 
is void : t— but if the pawmee should signify 
that “he does not desire any compensation 
for the offence," the slave rernains in pa'vyii 
as before. The argument of Ilaneefa i.s, 
that no advantage can possibly result from 
taking cognizance of the offence in ciuestion ; 
for if cognizance of it be taken on account 
of the paw'nee, it is then incumlient on him 
to extricate the slave from the guilt in wdiieh 
he is involved ; X wherefore lie must first 
pay the expiatory sum, and then again r^*- 
ceive it, in 'w^hich there is evidently no ad- 
vantage. 

Nor upon his property, provided Jus value 
do not exceed the debt for u'hich he stands 
pledged. — If a pledged slave commit an 
offence upon the property of the pawnee, 
such offence is of no account, acconling to 
all our doctors, provided the value of the 
slave be adequate to the amount of the debt ; 


* Such as by maiming, or otherwise, 
t Because the slave here appears to have 
been “lost in the hands of the pa'wnee,” a 
circumstance which liquidates his debt. 

t Because he is possessed of the slave iik a 
way whicn induces responsibility. 


for here no advantage can result fVom taking 
cognizance of the offence ; as the remedy 
applicable in this cose is an appropriation of 
the slave to the pawnee, in compensation for 
the injury he had sustained, — a remedy 
which cannot here be effected, as the slave is 
not made over in atonement for the offence, 
but is sold, and a compensation for the injury 
he has done to the property of the pawnee 
discharged from the purchase money ; — and 
as the sum appropriated to the disonarge of 
the compensation is deducted from the debt, 
there is finally no advantage in taking account 
of the offence in this instance. If, on the 
contrary, the value of the slave exceed the 
amount of the debt, there are two opinions 
recorded from Ilaneefa upon the case.— One 
is, that !the ofience may bo redressed in 
the ])ro])orlion in which the value [of the 
slave] exceeds the debt, a pledge being a 
trust wdth resp(‘ct to any exc^esa, and the in- 
jury in this «‘as(' being similar to that com- 
mitted by a slav(' in de])osit on the property 
of the trustee. The otlu'r is, that the offence 
eannot be rodn'Ss('(l nt all ; for as the effect 
of tlu' c(»ntrnel of pawn (namely, the deten- 
tion of the slave on account of debt) applies 
to till' excess as wadi as to any other part of 
th(' ph'dge, it. may tlu'vefore bo said that bo 
is a subject of res])onsibility in toto. 

hnf his off'enee against the son of the 
pawnee is eogniz(d)le.~\v an ofience bo com- 
mitted by a pledged slaves on pio son of the 
pawn(*r or pawnee, it is cognizable ; for, ns 
the right of projx rty of a father is, in reality, 
distinct and sc'parato from tliat of liis son, 
the crime is tlu refore the same as if com- 
mitted u])()n a stranger. 

If the pledge he destroyed after deprecia- 
tion, the pair nee must remain satisfied with 
the eompensatiou he reeorers from the de- 
stroyer. — If !l person ])aw'n a slave estimated 
at one thousand dirms, in security for a debt 
of same ahiouiit, paya])lc at some future 
X)enod, and tbo value of the sla'vo be after- 
'wards lowered to one hundred dirms from a 
fall in tlio price,* and a person then kill the 
slave, and pay a compensation of one hun- 
dred dirms (being the value he at that time 
bears), and tlui time of payment arrive, the 
pawnee must in this ease keep possession of 
the hundred dirms aforesaid in lieu of liis 
debt, and hes no further claim 'whatever 
upon the pawner. — This is founded upon an 
established rule, that no regard is paid to 
any depreciation of a pledge* from a fall in 
the price, regard being bad solely to the 
value it bore at the time of the co^y-act of 
pawn; — whence it is that (as is here men- 
tioned) a diminution of the value of a pledge 
from a fall in the price does not occasion a 
remission of the debt, according to our doc- 
tors ; — contrary to the opinion of Ziflbr, who 
contends that, upon the pledge sustaining 
any loss with respect to its worth, it may he 


• That is, from a fall (for instance) in the 
curjient or market price of slaves. 
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8ftid to jmstain a loss with respect to the 
sabstanoe also. The arj^inicnt of our doc- 
tors is» that a fall in the price arises merely 
from a decrease of desire in men towards 
the artioley — a circumstance to which no re- 
gard is paid in the case of sale (whence the 
purchaser has no option in consequence of 
any casual fall in the market, but owes the 
whole price agreed for), nor in the case 
of usurpation (whence an usurper, upon 
restoring the article he has usurped, is not 
responsible for any depreciation it may have 
sustained in the interim of usurpation from 
a fall in the price). As, therefore, no part of 
the debt is remitted in conset^uence ot a fall 
in the price, the slave continues in pledge 
opposed to the whole of tlie debt ; — and upon 
an^ person killing him, he pays the value 
which he fthe slave] then hears, namely, one 
hundred dirmslfor, in exacting compensation, 
regard must be paid to the value at the time 
of the destmction taking place);— and the 
pawnee takes the hundred dirms, as beinir a 
compensation for the worth of the pledge 
with respect to the owner of it. But, after 
this, the pawnee has no further claim on the 
pawner ; because the seisin of the pawnee 
stands as a seisin of payment from the time 
of his obtaining possession of the pledge, 
which pr vment is confirmed in the event of 
the loss of the pledge whilst in his posses- 
sion. The value of the slave, moreover, at 
the beginning was one thousand dirms, and 
upon his being destroyed in the hands of the 
awnee, ho [the pawnee] is accounted to 
ave received payment of his whole debt in 
virtue of his original seisin. But since, in 
consequence of his having received one hun- 
dred dirms, it is impossible that lie ean also 
bo thus accounted to obtain paynumt of one 
thousand dirms (the original value of the 
slave) without inducing usury, the matter 
is therefore settled thus, — that ho received 
these hundred dirms ns part pavment ofi liis 
debt of one thousand dirms, and that there 
still remain nine hundred dirms annexed to 
the substance of the pledge ; and that, upon 
the pledge being destroyc'd in lu’s possession, 
he IS in conaoquenee of such destruction 
accounted to receive pnytm nt of nine hun- 
dred dirms. It is otherwise where the slave 
dies a natural death in the hands of the 
pawnee ; for as, in that case, there can ho 
no imputation of usury, ho is therefore held 
to havo received payment of the whole of 
the debt in that instance. 

But if {after such depreciation) he sell it 
hf desci^ of the pawnee for payment of his 
elaimj he is still entitled to any defeieney . — 
If a person pawn a slave estimated at one 
thousand dirms in security of a debt of the 
same amount, and the value of tho slave be 
afterwards lowered to one hundred dirms by 
a fall in the price, and the nawneo be autho- 
rized by the pawner to sell the slave, and 
accordingly sell him for one hundred dirms, 
and take possession of the price towards the 
discharge of his debt, — he is still entitM to : 
receive from the pawnee the remaining ninei 


hundred dirms ; for as the pawnee sold the 
pledge at the instance of the pawner, it is in 
effect the same as if the pawner had taken 
it back and sold it himself — in which case 
the agreement would be dissolved, and the 
debt would continue in force, except in re- 
gard to that sum which the pawnee had 
received, — and so here likewise. 

The patoner must redeem a slave of less 
value (received hy the pawnee in compensa- 
tion for having slain the slave in pledge) hy 
payment of his whole debt. — If a person 
pawn a slave valued at one thousand dirms 
against a debt of the same amount, and 
afterwards a slave valued at one hundred 
dirms kill the slave in pawn, and having 
been given in compensation for his blood, be 
detained in pawn m lieu of him, the pawner 
is in that ease compellable to redeem him 
by the payment of the whole of tho debt, 
namely, one thousand dirms. This is the 
opinion of Knncefa and Aboo Yoosaf. Mo- 
hammed maintains that the pawner is in 
this case at liberty either to redeem the 
pledge by discharging the whole of the debt, 
or to transfer the property of it to tho 
pawnee as a commutation. Ziffer, on the 
other hand, contends that the slave who 
perpetrated the murder is to remain in pawn 
m security of one hundred dirms ; and that 
the remaining sum of nine hundred dirms 
is accounted to be discharged ; because (as 
be argues) the seisin of the pavmee in virtue 
of the contract is a seisin of payment, which 
is fulfilb'd in this ease by the destruction of 
the pl(‘dge: but as the pledge Las left behind 
it a return or eonsidcTation, equivalent to 
the t('ntb part of the debt, such part is 
therefore still due, and the slave is detained 
in pawn in scciirity thereof. The argument 
of our doctors is, that in tliis case no part of 
the debt is remitted ; because the second 
slav(‘ is a substitute for the first, in regard 
merely to fiesh and blood (that is, in regard 
to appearance') ; and as, in case of the exist- 
ence of the first slave, if the value were to 
bo diminished by a fall in the price, still no 
part of the debt (as wc have before shown) 
would be on that account annulled, — so 
neither is any^ part annulled when another 
slave is substituted for the one originally 
pledged. Mohammed has indeed said that 
the pawner may nevertheless refuse to re- 
deem the pledge ; for wlien a change and 
diminution of value took place in the pawn 
whilst in the possession of the pawnee (which 
is a cause of resnonsibility), the pawner be- 
came empowered to object to the redemption 
of it;— in the same manner as where a slave 
kills a purchased slave antecedent to the 
delivorv of him,— in which ^ case the pur- 
chaser has it at his option either to accept 
the slave who committed the murder in lieu 
of the one he purchased, or to annul the 
contract [of sale]. To this, however, the 
two Elders reply, that upon the second slave 
being, with regard to appearance, substi- 
trfeed for the first, it may be said that no 
change takes place in the identity of the 
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idaye ; and as the substance of a i)awn is a 
trust in the hands of the pawnee, it follows 
that the pawner cannot render it the pro- 
perty of the pawnee unless he should oon- 
sent'thereunto.— Moreover, the transfer of a 
pledge in commutation of the debt to which 
it stood opposed was a common practice in 
times of ignorance, but has since been pro- 
scribed by the law. It is otherwise wuth 
respect to the case of sale adduced as a 
arallel by Mohammed ; for there the buyer 
as the option of annulling the contract of 
sale ; and the annulment of sale is permitted 
by the law. 

The fines incurred hy a pledged slave must 
he defrayed hy the ptncnee. — If a pledged 
slave slay a person by misadventure, the 
tine of blood is in that case cliargahle to 
the pawnee, who must defray it accordingly : 
— nor is he at liberty to commute the slave 
for it, as he has not the power of transfer- 
ring the property of him to any person. If, 
therefore, the pawnee discharge the whole 
fine, the slave is thereby rendered pur<‘ ; 
and the stains of guilt being thus ( ifaced, his 
[the pawnee’s] claim of debt subsists as b(‘- 
fore: but he is not entitled to make any 
demand on the pawner on account of the 
sum which ho paid in expiation of the crime 
of the slave ; lor as it was committed whilst 
in his possession (a circumstance which occa- 
sions responsibility),* the atonement for it 
therefore rests upon him. 

But if he refuse, they are defrayed hy tin 
pawner, who chargees the 2 )awnce accordingly, 
in liquidation of his debt, — If, how’^ever, the 
pawnee object to the payment of the penalty, 
the pawner must in that case be ordered 
cither to pay the tine, or to make over the 
slave in lieu of it ; for the pawner is the 
proprietor of the slave ; and the fine was 
chargable to the pawnee merely for this 
reason, that his right is connected with the 
slave [in virtue of pawn], and not because of 
his being in any respect the proprietor. 
Upon his refusal, therefore, the claim of 
atonement for the oftence lies against the 
pawner, as being proprietor of the slave ; 
and the atonement, in the present instance, 
is either paying the fine of blood, or making 
over the slave in lieu of it. If the pawner 
adopt the latter alternative, his debt to the 
pawnee is held to be completely discharged ; 
for the transfer having been incurred by an 
offence committed by the slave whilst in 
the pawnee’s possession, he therefore, as 
it were, perishes in his hands. If, also, 
he adopt the former alternative (that of 
extinguished; 

for as the slave was (as it were) lost by 
the offence, the recovery of him was in- 
cumbent on the pawnee, by the payment 
. of the atonement. Upon the pawner, there- 
fore, discharging such atonement, he, as 
it were, retrieves the slave, and is conse- 


* The immediate possessor of a slave is ki 
a certain degree responsible for his conduct. 


quently entitled to nayinent from the pawnee ; 
for which rec^n the debt is held to be an- 
nulled. It is otherwise where a person 
pawns a slave girl who bears a child whilst 
in the possession of the pawnee ; for if that 
child should either kill a man, or trespass 
upon any person’s property^ it is incumbent 
on the pawner in the first instance to make 
over the child in expiation for the murder, 
or in compensation for the damage he may 
have occasioned ; as the child is not a sub- 
ject of responsibility with the pawnee. If, 
therefore, the child bo given in lieu of ^e 
blood or property, it is excluded from the 
contract of pawn, but is not deducted from 
the pawnee's debt, —in the same manner as 
where it dies a natural death : — or, if, on 
the other hand, he pay the atonement, the 
child in that case remains in pawn with its 
mother us before. 

Buie with respect to the debts incurred hy 
a jd edged slare destroying the property of 
a stranger. — If a pledged slave destroy the 
property of any ]>ersou to an equal or greater 
umoiint than his value, and the pawnee dis- 
charge the debt tlms inciiri*cd by the slave, 
his claim upon the pawner holds good as 
before, in the same manner as where ho pays 
a piieuuiary atonement for any offence com- 
mitted by tho slave. In case, however, of 
his objecting to such payment, the pawner 
is tlien required either to sell the slave to- 
wards discharging of the debt, or to pay it 
himself. If he adopt the latter alternative, 
tho claim of tlie pawnee is cancelled, in tho 
same manner as explained in the example of 
atonoinoiiis. If, on tho contrary, he prefer 
the former alternative, and (declining to pay 
the debt himself) sell tho slave towards the 
discharge of it, in that case the person who 
sustained the injury must first take what is 
due to him from the price (his claim having 
preference to that of the pawnee), and then, 
if nothing remain, inquiry must be made 
whefher the claim of the i)roprietor of the 
goods was greater, equal to, or less thau that 
of the pawnee ?— If it bo either equal to, or 
greater than tho claim of iho pawnee, the 
residue of the price is appropriated to the 
pawner, and the debt of the pawnee is held 
to be annulled ; for upon tho slave being 
sold towards the dischargo of a debt attach- 
ing to him in consequence of an offence com- 
mitted whilst in the possession of the pawnee, 
the case becomes in cflbct the same as if be 
had been destroy(;d in tho pawnee’s posses- 
sion. If, on the contrary, the claim of the 
proprietor be less thau that of the uawnee, 
the claim of the pawnee is in that c5le an- 
nulled only in proportion to the sum dis- 
bursed to the proprietor ; and the remainder 
is detained in pawn in lieu of the slave 
wherefore, if the pawnee’s debt be at that 
time due, he may then take this sum as a 
satisfaction for it ; but if the term of pay- 
ment should not have arrived, he must re- 
tain it in his hands until his debt become 
payable. If, on the other band, it shoxild so 
that the price of the slave does not 
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altogetlier suffice towards the dischar/^e of 
the ^proprietor’s debt, he [the propnetor] 
may m that case take the whole of the price, 
but without making a demand on any person 
for the remainder, until such time as the 
slave may have become free ; for his right 
relates to the slave ; and as the slave has 
been sold towards making satisfaction for it, 
his claim therefore to whatever part of the 
right may not have been thus discharged, is 
suspended until the slave obtain his freedom, 
when it may bo again urged •.—and if the 
slave, after obtaining his freedom, should 
thus discharge the remainder, he is not then 
entitled to claim a reimbursement from any 
person,^ as the money he disbursed was due 
from him on account of his own act. 

If the value of the slave he twice the 
amount of the deht^ the fnes incurred hy 
him are defrayed equally hy hath parties. 
— If a person pawn a slave valued at two 
thousand dirfns in security of a debt of one 
thousand, and the slave commit an offence, 
in that case the pawner and pawnee must 
both be ordered to pay the atonement ; * for 
a moiety only of the slave is insured with 
the pawnee, the other moiety being with 
him as a trust ; and accordingly the atone- 
ment for the insurcid moi('ty is (^hargable to 
him, and that of the other moiety to the 
pawnc<e. If, therefore, th(5 pawner incline 
to give the slave as a composition for the 
offence, and the pawnee asstmt thereto, his 
[the pawnee’s] dcot is extinguished. If, on 
the contrary, the parties disairrec (one of 
them inclining to give flu* sla^ e in composi- 
tion, and the other wishing to disehurgi' the 
atonement), the declaration is in that ense 
accepted of the party who ])ref(Ts paying 
the atonement, whether it b(‘ tin' ]»awiuT or 
pawnee ; for if the pawnee pay the atone- 
ment, still the right of the pawnor is not 
annulled ; whereas the pawner, in commut- 
ing the slave for the ])enalty, Avould destroy 
the right of tlic pawnee. If llie })atVuee 
pay the atonement, a part of tlic payment, 
lU proportion to the part [of the shivt*] he 
hola in trust, is considered as gratuitous 
(for this reason, tliat if he liad not chosen 
to pay it, the matter w^ould have rested 
upon the pawmm*), and such being the ease, 
he has no claim upon the pawnor for an 
indemnification.— If, on the contrary, the 
pawnee refuse to pay the atoueineiit, and 
the pawner discharge tlie wdiole, a moiety 
of it is in that case placed to the account of 
the pawnee (that is to say, is deducted from 
his elaisa) ; for as, in all cases w here pledged 
slavG!^ 'bommit a crime, the debt of the 
pawnee is held to ho extinguished upon the 
pawner cither making over the slave, or 
paying the atonement, it follows that the 
pawner, in paying tlie atonement, does not 


* This does not mean that each is to pay 
the atonement (for that would be to pay it 
twioeh but that the obligation of atonjng for 
the offence rests upon the one as well as upon 
the other. 


act gratuitously. As, therefore, a moiety of 
the atonement is due from the pawnee, if 
such moiety be equal to, or greater than his 
claim, the whole of his debt is extinguish^ ; 
or, if it be less, a proportioQiate!part ; whilst 
the slave is detained in pawn in- security of 
the part remaining due. 

The executor of a deceased mtvner may 
sell th£ pledge^ and discharge the deht^ with 
the pawneeh consent. a pawmer die, his 
executor is empowered to sell the pledge, 
and discharge the debt, provided he obtain 
the consent of the pawnee ; for as the exe- 
cutor represents the pawner, he has conse- 
quently the same power and privilege as 
had appertained to him during lifetime. 
But if a pawnor die without ..aving an 
executor, it then belongs to the Ka^ee to 
appoint a person to act in that capacity ; as 
it IS his duty to console the rights of those 
w^io are themselves incapable of maintain- 
ing them ; which purpose is fulfilled in the 
appointment of an executor, who may dis- 
charge the debts of the deceased, and receive 
payment of his claims upon others. 

yiii executor cannot pawn effects of the 
defunct to (my particular creditor. — ^If an 
executor pawn part of the effects of the 
defunct to one of his creditors, it is illegal, 
and the other creditors may compel him to 
revoke the pawn;— for an executor, not 
liaving the power of paying some of the 
creditors, and of excepting others, cannot 
therefore give pledges to some and not to 
others ; as a ])ledgG is hdd to be the same, 
in effect, with an actual payment. If, there- 
fore, tlie executor should, in the mean time, 
discharge the claims of the other creditors, 
the pawn which he before made is valid, 
since in .satisfying them he removes the bar 
to its legality. 

Unless there he only But if the de- 
funct should leave only one debt against 
him, in tliat case the executor is justified in 
pawning ])art of the effects iu security of it ; 
for, since he has a power of giving part of 
the effects in payment of the debts of the 
deceased, he may consequently deposit part 
of them ill pledge ; and if, afterwards, he 
sell the ])ledge as a means of discharging 
the debt, it is lawful, because tbe sale of the 
efiects of the defunct with a purpose to pay 
off his debts being lawful when they are not 
pawned, it is consequently so likewise when 
they are pawned. 

Jle may receive pledges in security for 
debts owing to the defunct . — If an executor 
take a pawn in security of a debt due to the 
defunct, it is lawful ; because the seisin of a 
pawn is the same as a receipt of payment ; 
and it is the duty of an executor to receive 
payment of the debts of the deceased. (A 
more particular explanation of the powers . 
of an executor, with respect to pawns, shall 
be given in treating of Executorships.) 

Section. 

, Grape-juice slitl remains in pawn after 
having become wine and thm vin^ar. — If a 
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S erson pawn, m secnrity of a debt of ten 
inns, a quantity of the juice of grapes of 
the same value, which afterwards becomes 
wine,* and then vinegar, and the value of 
the vinegar be aRo ten dirms, it in that case 
remains in pawn for the debt of ten dirms ; 
because whatever is fit to be sold is likewise 
fit to be pawned, since worth is requisite to 
the fitness in the one instance as well as in 
the other ; and wine, although not at first 
qualified for sale, does yet possess that fit- 
ness ultimately whence it is that if a per- 
son purchase the juice of grapes, and it 
become wine prior to his taking possession, 
still the compact of the sale is not dissolved ; 
but the purchaser has, in such ease, the 
option of eitiier adhering to, or reeidiiig 
from the bargain ; as tlie goods which lu' 
purchased, having been changed, are therohy 
as it were damaged. 

A pledge destroyed in part is still retained 
in paxi'ii with respect to the re)n(tinder.-^li' 
a goat, estimated at ti'ii diriiis, having l)e('u 
pawned for a debt of the s;ime amount, should 
afterwards di(‘, and its skin be pn'served so 
as to bear a value of one dina, it is detained 
in pawn in security of a like part of tlu' d<*bt ; 
for as a contract of pawn i'> etunplided and 
perfected by the destruction of the ])lrdgo 
(since the object of it, naniolv, a paynumt ol 
debt, is then obtained), it follows that where 
a part of the pawn remains, tlie contract 
continues in force in proportion to that part. 
It is otherwise wheri; a goat, having been 
sold, dies before the purcliaser takes posses- 
sion, and the skin is iirt'served ; for m that 
case the contract is com])letely void (that is 
to say, it does not subhist even in regard to 
the skin); — because sale is rendi'red void, 
and entirely done away, by a destriKjiioii of 
the goods liefori' tlu; delivery of them to the 
purcliaser ; and siudi being the ease, it can- 
not (in this instance) revert v\ith respect to 
the skin. 

Any increase accruing from the pledge xs 
detained in jnnvn along with it. — hvi.UY 
species of increase aeeniing irom a ]»l<‘dge 
after the execution of the eoiitraet (such as 
milk, fruits, wool, or progeny), belong to the 
pawner, as being the otispring ot his pro- 
perty : — but they are, nevertheless, d(‘taiiu“d 
with the original in pawn ; for liraiiclies are 
dependent on the stock ; and the contract ol 
pawn, being of a binding nature, extend'* 
over all its branches. If, however, this oil- 
spring be destroyed in the pawnee’s hands, 
he is not responsible for it ; because no part 
of the sum opposed to the original is opposed 
to the oflfspriug, as that was not originally 
included in the contract, since the proposal 
and acceptance which form the contract did 
not relate to, or comprehend it. If, on the 
contrary, the original be destroyed, and the 
offspring remain whole, it is iiieumbent on 
the payner to redeem the same, by paying 


* By fermentation. (For an explanation 
of this, see Prohibited Liquors.) « 


its proportionate value ; that is to say, the 
debt must be divided proportionably to the 
value which the original bore at the time of 
concluding the bargain, and that which the 
offspring bears at the time of redeeming it ; 
and the proportion given to the original is, 
upon the loss of it, held to be annulled ; but 
that of the oftspring remains due, and must 
be paid by the pawnee towards the redemp- 
tion of it.* (A. variety of cases are deter- 
mined by this rule, several of which are set 
forth in the Kafayat-al-Moontiheo ; and the 
whole are enumerated in the Jama Sagheer 
and Zecadat.) 

The paxmee, using the nrodact from the 
pledife oy permission of f/xe paxcucr^ is not 
Ixalfe for any thxng on that account . — Ip a 
pt*rson, having juiwueil a goat, desire tho 
pawiUH' to milk it, giving him, at the same 
lime, ]u rmissiuu to enjoy whatever quantity 
he might milk, and tlie ptiwiue act accord- 
ingly, he is not liable to coinpeiisato for tho 
milk he may have' thus eonsumed, nor is his 
claim, on that aecouiif,in any measure dimi- 
nished, since he used I lie milk at the instance 
of tlio puwm i*. If, therefore, tho goat dio 
unredeemed in the hands of the pawnee, tho 
debt owing to him must he divided into two 
jiarts, ])rop()rlionale to the value of the goat 
and of tho milk ; and that part opposed to 
tho goat is cancelled ; whilst the other part, 
o])posed to the milk, remains due from tho 
]>awn(‘r ; hecaus'e, although the milk be tho 
})roperty of tlie pawner, yet as the pawnee 
coiisuiiied it by bis desire, the ease is tho 
same as if the jiawiior had himself taken 
and destroyed it. The pawnee, therefore, 
IS not aiiswarable for the milk: but [if tho 
goat die! his elaini still exists with respect 
to that ])roporti()ii wliie-li corresponds with 
it. The sanu! rule also obtains with regard 
U) the olikpring of a goat, whieh a pawnee 
eats at tho desire of the pawner; and, in 


"" As this is somewhat obscure, it may he 
proper to render it more clear, by a slute- 
ment of the case according to the rules of 
proportion. .Suppose, tlierefore, the debt to 
be one hundred dirms, tho original pledge 
valued at one hundred, and its offspring at 
fifty, — in that case the original and offspring, 
amounting to one hundred and fifty dirms, 
are pawned in security of one hundred dirms. 
—Now, in order to know the proportions of 
pawn which the original and tho offspring 
ri.'Speetivoly hear to the whole debt, the 
latter must first ho multiplied by^tjio ori- 
ginal ; and the multiple divided by tho 
whoh* value of both [orifj:inal and offspring], 
and the product gives the proportion of the 
original ; aft< r which tho same process must 
be observed with respecd to the offspring ; — 
when the calculation will stand thus : 

150 ; 100 : : 100—661 the proportion of 
• the original pledge. 

150 : 100 : : 50 — 33 J the proportion of 
* the offspring. 
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find, irith i*dif6et to erery increase acoruing | pawner attach the slave to the mother (say- 
from pledges posterior to the contract. | mg to the pawnee, “ I have placed him with 
Th4pl^emayhe axtjjmenUd, hut not | her in addition to the pledge”), Ihe debt 
debt,— T hb augmentation of a pledge is ; must in that case be proportionaoly opposed 
lawful, in the opinion of all our doctors ; — j to the mother and the slave? according to the 
as where, for instance, a person, having value which they severally bore at the time 
pawned a slave for a debt of one thousand of seisin ; and from the sum opposed to the 
dhms, afterwards gives the slave a garment mother a proportionate part must be allotted 
to be detained likewise in pawn in security to the child ; for the pawner, in having 

of the same debt; — in which case the placed the slave with the mother, joined 

addition so made to the original pledge is nim (as it were) to the original matter of the 
lawful, and the garment is included in the agreement ; whence the child is included in 
agreement; the case being, in short, the the proportion of the mother only, 
same as if the slave and garment had been Case of a pawner committing one slave in 
originally pawned together. On the other pawn for another. — If a person pawn a slave 
hand, the increase of a debt in security of valued at one thousand dirms in security of 

which a pawn has been taken is not lawful a debt of the same amount, and afterwards 

(according to Haneefa and Mohammed) ; give the pawnee another slave, likewise of 
that is to say, the pledge opposed to a par- the same value, to be detained in place of 
ticular debt does not also stand opposed to the former, in that case the tirst slave is 
any increase upon it. Aboo Yoosaf holds considered as being in pawn until such time 
that both debts are liquidated.— The addition as the pawnee restore him to the pawner in 
to a pledge, as here stated, is termed Zecadit tlio way of annulment, the. second slave 
Koosdoe, or intentional increase ; • and the being m'eroly a deposit in his liands until he 
debt is to ho between the value the original bo regularly rendered a substitute for the 
pledge boro at the time of pawning it, and other ; for the lirst slave was included in the 
that which the addition bears on the day of responsibility of the pawnee only because of 
its delivery. — Hence if the value of the liis being possessed in security of debt ; and 
latter was then five hundred dirrns, and that as both the seisin and the debt still exist, 
of the original pledge at the time of conclud- the slave therefore continues a subject of 
ing tbi agreement one thousand, and the responsibility until the seisin be formally 
amount of the debt likewise one thousand, voided ; and such being the case, the pawnee 
the debt is in that case divided into three is not liable for tlie second slave, as the 
sharee, two of which are opposed to the parlies intend one of them only to be in- 
original pledge, and the remaining one to eluded in the pawnee’s responsibility: — but 
the increase ; and according to this propor- upon the pawnee restoring the first slave to 
tion they are respectivdy charged for, if lost the ])awner, he becomes responsible for the 
or destroyed in the hands of the pawnee. second. 

Case of increase to a pledged female slave. The pawnee is n(d. responsible for thepledge 
—If a person, ill security of a debt of one after having acquitted the pawner of his debt. 
thousand dirms, pawn a lemalo slave of the — If the ])awnee acquit the pawner of the 
same value, who afterwards brings forth a debt, or bestow it on him in gift, and the 
child likewise cstimaled at one thousand pledge l)e afterwards destroyed in his [the 
dirms, and the piiwner then increase ^thc pawnee’s] possession, he is not responsible 
pledge by the addition ol a slave also ^ allied for it, according to our doctors, proceeding 
*at one thousand dirms (saying to the naA\nee, upon a favourable construction of the law : 
“I have added this slave to the child of the —contrary to the opinion of Ziffer. The 
pledge”), the slave is in that case pawned reasons for a favourable construction of the 
with the child only. If, therefore, the child law" in this particular are twofold. — F irst, 
afterwards die, the slave is no longer in a pledge is insured on two conditions ; — one, 
pawn, insomuch that the pawner may that it be actually possessed by the pawnee ; 
resume him from the pawnee without and another, that it be opposed to a debt 
making him any return. If, also, the slave t ither due or promised. l5ow compensation 
should die, or be lost, nothing is chargable for a pledge in the case of a debt then due, 
on that account to the pawnee.— If, on the is made in this manner,— that if the pawn 
other hand, the mother should die, tlie debt be lost in the hands of the pawnee, his debt 
must in that case be divided betw'een the is extinguished, i)rovidcd the value of the 
value sjif bore at the time of concluding the pledge be adequate to the amount of the 
contract, and that which the child bears on debt ; whereas compensation in the case of a 
the day of redemption;— and since the slave promised debt is made by constraining the 
was attached solely to the child, the share of pawmeo, in case of the decay of the pledge 
the child must therefore bo proportionably m his liands, to make good to the pawner 
divided between it and the slave, agreeably the sum he had promised ; — and in a case 
to their respective values, in order that if where the pawmee acquits the pawner of 
either of them should die he may he charged the debt, or bestow's it on him in gift, the 
for accordingly. If, on the contrary, the second condition is w'anting, as no debt epsts 
. in that instance either due or promised, 

accidental in- Se6ondlt, one object of a pawner in deli- 
orease by breeding, vegetation, &o. ' j♦ve^ing the pledge to the pawnee is that, in 
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case of its loss, he may be absolved from 
any farther obligation; Wt where the 
pawnee acquits the pawner of the debt, and 
the pawn is afterwards lost in his bonds, the 
desire of the pawner beinp^ accomplished, the 
pawnee is not therefore liable for it (unless, 
however, the pawnee, having remitted the 
debt, refuse to restore the pawn, and prevent 
the pawner from resuming it ; for, in that 
case, if the pledge be lost, he is responsible 
for the value, since by such obstruction he 
becomes an usurper, as ho no longer possesses 
a pOAver of obstruction). — In the same man- i 
ner, if a W'oman take a pledge' from her bus* | 
band in security of her stipulated dower, | 
and afterwards exempt him from the pay- 1 
nient of it, or apostatize from the faith before 
consummation, and the pledge be then do- i 
stroyediu her hands, she is not resjumsihle for ; 
it, as the dower (like the di'ht) was remitted. 

If the pledge he destng/ed v'lth hi>n o ffer j 
he nos received pagnicnt of his dehty he must 
return ivhot he has recrivedy and the debt 
stands Uquidated. — Jr a jiawnee receive pay- 
ment of his debt, oitlu'r from the ])awner or 
from an unconcerned person, in a graiuitons i 
manner, and the pledge lx* a (ter wards do- i 
stroyed in Iiis pos.session, his deld is in eon- | 
sequence oxtinguislicd, and it is incumbent | 
on him to restore whut lu' had received to 
the person from whom he received it, whe- 
ther the pawner or any other ; for the seisin 
of the pawnee is equualcnt to a reci'ipt of 
payment in case ot the loss of the pledge ; 
and in the present instance, upon tlie pledge 
being destroyed, the pawnee is accounted to 
to have received payment from the time lie i 
W’as first seised of it ; and as lu; is not en- 
titled, after that, to a second discliarge, and 
the payment he had leceived as above then 
becomes such in cdect, it must therefore he 
refunded. — In sliort, the discharge of the 
pawnee's claim, Avhilst ho remains seised of 
the pawn, does not take place, but continues 
suspended until he dt'liver it to the jiawner ; 
and such being the ease, tlie ])awner is not 
therefore, during that time, held to be ac- 
quitted of the del)t;--and upon the pledge 
being afterwards destroyed in the hands of 
the pawnee, his possession of it under sudi 
a circumstance is, in efiect, a receijit of nay- 
ment, and the other payment received whilst 
he was in possession of the pledge is an- 
nulled and done away, for otherwise a 
repetition of discharge would be induced 
for which reason he must refund the money 
he received in payment, — and also lor this 
reason, that if he were not to refund it the 
intent of the pawner would be defeated. 

And so liJcetvisey if he compound the deht\ 
— If a pawnee purchase some specific article 
from the pa^vmcr in lieu of his debt, or com- 
pound the debt with him foi .some specific 
article ; and the pawn be afterwards lost in 
his possession, he is still responsible, and 
may therefore be compelled to restore the 
article which he had either received in mir- 
chase or composition ; for the seisin of tnat 
article, in either case, is equivalent to aiF 


Moeptanoe of payment; and oonaoqne&ti^. 
if he do not refund it, a double receipt of 
payment is induced, as mentioned in tho 
preceding example. 

Or if the paxoner (with his cottetfrrenee) 
transfer the debt upon another person.-— I f 
a pawnor ti*ansfer the debt which he owes 
tho pawnee upon another person (such as 
Zoyd, for instance), who agpes to pay the 
same, and tho pawnee, having assent^ to 
such transfer, acquit tho pawner of the debt, 
and tho pledge bo afterwards destroyed in 
the pawnee's hands, tho transfer is tnereby 
rendered inefl’eetual, and tho claim of tho 
pawnee is annihilated; for although, in eon- 
svquenee of tlu' transfer, the transferrer [the 
pawner ) be ac<iuitted of any further cquoem 
111 the matter, yet this acquittance is the 
same as an actual payment, inasmuch as the 
sum, tho paymeut of wliieh he had trans- 
fcTred unon tho otlicr porson, is ultimately 
(lisl)urso(l by him, ho having so transferred 
it in eonsoquoiiee of his liaviiig a claim upon 
tho transferee fur a like sum, whence the 
]>ayment is made from him in efiect ;— 'Or, if 
that iierson was not indebted to him, still 
the pawiu'i* must iil'torwards repay whatever 
sum lie may have disbursed in consequence 
of the transit r, us in that ease he acted in 
the capacity of an agent on his behalf. 

If the pledge he lost after the parties 
agr('ei)uj that debt had existed, it stands 
as a discharge of the supposed debt. — If a 
person })iiwn any thing into the hands of 
another, and botli parties afterwards concur 
in saying that no debt had ever subsisted 
lietweeii tliem, and tlie phnlgo bo then de- 
stroyed ill the hands of the pawnee, it is 
answered by the debt ; in other words, the 
debt in security of which the tiling had been 
paw'ned is extinguislu d for there is still 
a i^robabijity of the debt being established 
by tho parties at some future period conour- 
riyg and apeeing that it did exist; whence 
it is possible that tho debt may he claimed, — 
a ciiammslaneo wliieh cannot happen in a 
case of acquittal of debt. 


BOOK XLIX. 

OF JANAYAT, OU OFFENCES AGAINST THE 
TEKSON. 

Definition of Janayat, in the 

language of the law, is a term f^resaive 
of any prohibited act committed either upon 
the person or projiorty in the practice of 
lawyers it signifies that prohibited act com- 
mitted upon the person,* which is called 


* Arab. Zat, signifying the body connected 
with the soul ; in opposition to Badn, which 
meahs simply the material body. The tians- 
lato renders it person or life, as best suits 
the context. 
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misrder, or njKm a part of tlie l)ody, wHoli 
is termed wotmdiiig or maiming. 

Chap. I.— Introductory. , ^ 

Chap. II. — Of what occasions Retalia- 

Chap. III.— Of Retaliation in Matters 
short of Life. 

Chap. IV.— Of Evidence in cases of 
Murder. 

Chap. V. — Of the Circumstances under 
which Murder takes place. 

subject^ coming under the Penal Code^ 
is omitted herc.^ 


BOOK L. 

OF DEEAYAT, OR FINES. 

Definition of Deea gat.—Dv.v.kY k'T is the 
plural of Deyit, which signifies the line 
exacted for any oflfence upon the person. 
Chap. I. — Introductory. 

Chap. II. — Of Nuisances placed in the 
Highway. 

Chop. III.— Of Offences committed by or 
upon Animals. 

Chap. IV.— Of Offences committed by or 
upon Slaves. 

Chap. V. — Of Offences committed by 
usui^ed Slaves, or Infants, during 
the Usurpation. 

Chap. VI. — Of Kissamit, or the admini- 
stration of Oaths. 

CHAPTER I. 

l^This subject Jtas been omitted in consvqnt’nce 
of its forming part of the Penal Code,] 


CHAPTER II. 

OF NUISANCES PLACED IN THE HIGHWAY. 

Buildings or timbers 2daced in or prmecting 
over the hightcaij mag he removed bg ang 
person tvhalever. — If any person construct 
a bath, or set out a water-spout, or erect a 
wall, or set out timbers from his wall to 
build UDon, or set up a shop or booth,— in 
the public road, every other person is at 
liberty, however mean and humble his con- 
dition, to, pull dowu the same, and remove 
it ; beeddse all people are entitled to a free 
passaffe along such a road for themselves 
and their cattle ; and the case is therefore 
the same as whore a stranger erects a build- 
ing upon a partnership property ; in wiiich 
instance any one of the partners is at liberty 
to remove such building ; and so here like- 
wise the removal is lawful to all, as all are 
^ke partners in the rights of the roadr It 
is lawful, however, for tne person in question, 
in, all the above cases, to make use of the 


bath, fotmtain, or so forth, where they are 
no way injurious to the community ; lor as 
he has the right (in common with others) 
of passing and repassing, it follows that, 
provided there be no inju#y sustained, the 
obstructing him in the enjoyment would be 
vexatious. But if they be injurious to the 
community, the use of them is abominable. 

Theg cannot he erected or set up in a 
closed lane without the consent of the inhabi- 
tants. — It is not lawful for an inhabitant of 
a lane shut up at one end to construct in it 
a batli, set out a spout, or so forth, without 
the consent of the other inhabitants, whether 
it be injurious to them or otherwise; for as 
the lane is, in fact, their property (whence it 
is that the right of Shatfa with respect to 
the houses in it appertains equally to them 
all), their acquiescence is therefore indis- 
pensable. In a public road, moreover, the 
conversion to particular use is lawful to 
all men indiscriminately, excepting only in 
instances ^Yherc it may prove detrimental ; 
for as it is impossible to obtain the acquies- 
cence of every individual of the community, 
each is therefore accounted a proprietor, le.st 
his right of use should be altogether de- 
feated but it is not so in a closed lane; 
for as it practicable to obtain the acquiescence 
of all the inhabitants of the lane, the pri- 
vileges of partnership therefore hold good, 
both actually and virtually, with respect to 
each individual of them. 

A person e recti)/ g a building, ^'C., in the 
high tea g incurs a fine for a/tg j^erson. — If a 
person erect a building in the public high- 
way, as before mentioned, and it happen to 
fall upon and destroy an}" one, a tine is due 
from the Akilas of the person in question ; 
l)(‘eaiise he was the occasion of the destruc- 
tion, and was guilty of a transgression in 
having erected a building in such a situation ; 
and a person who occasions a destruction is 
resjionsible where he has in any respect trans- 
gressed, as in the case of digging a well in 
the highroad. The same rule also obtains 
where the building falls upon and thus de- 
stroys a man or an animal. 

{Or na/nher of jtersons) it mag occasion 
the destruction of. — If a man stumble over 
the ruins of such building, aud fall upon 
another man, and they both die, the person 
who erected it is responsible for botn, and 
nothing is due from iiim who fell upon the 
other ; for as the builder was the primary 
cause of the accident, the case is tnerefore 
the same as if he had struck the person who 
fell, and so caused him to fall upon the 
other, and they had both died in conse- 
quence. 

Case of death occasioned hg the fall of a 
spout . — If a water-spout, set out from a 
house over tlie public road, fall upon any 
person, and kill him, an examination must 
be made to discover which part of the spout 
it was that hit the person ; and if it appear 
that he was struck by the end next the 
hoifee from which it had projected, ho atone- 
«nent is due from the person who set it up, 



Book L.-CHip. IL] FINES. 601 


bocause with respect to that part he is not a 
transgressor, since he had placed that in his 
own property; but if it appear that the 
deceased was struck by the projecting end, 
the person who fet it up is responsible, be- 
cause with respect to that part he is a trans- 
gressor, as having caused the spout to project 
over the road without any necessity, since 
he might to as gMd purpose have fixed it up 
so as not to project over the road at all.— 
(It is to be observed that in this instance 
expiation is not incumbent on the fixer up 
of the spout;— nor is he excluded from in- 
heritance ; for he is not the actual perpetrator, 
but stands merely guilty of homieide by an 
intermediate cause.)— If, on the other liand, 
it appear that the deceased was struck by 
both ends of the spout, the lixcr-up is re- 
sponsible for an half of tlie line, and tlie 
other half drops ; in the same maiiiuT as 
where a person is wounded hy aiiotlier, and 
also by a lion or tig('r, and dies,— in whieh 
case an half only of the line is due from the 
w'ounder. If it cannot he discovered which 
part of the spout struck the deceased, in 
this case also an half of tlic fine is due; for 
the accident may have happ('iied in either of 
two ways, in one of whicli the coraph'te line 
is due, and in the other nothing wluite\er; 
and therefore, in contemplation of both cir- 
cumstances, an half is imposed. 

A person having fixed np a nn loanee upon 
his honse^ is responsible for any damage, it 
may occasion evoi afitr he has sold the house. 
— If a person construct a balcony, ])rojccting 
from bis house, and then sell the house, and 
the balcony afterwards fall u])oii any person 
and destroy him,— or, if a piTsoii set up a 
piece of timber in the middle of the liigh- 
way, and afterwards s(dl it, and deliver it to 
the purchaser, and he [thepurchascrj declare 
him acquitted of all accidents whicli may 
happen from it, and leave it there until it 
fall and kill some person,— the seller is re- 
sponsible in both instances, and nothing 
whatever falls upon the pure miser ; because 
the act of the seller (in constructing the 
balcony, or setting up the timber) is not 
done away by the extinction of his property ; 
and as such act occasions responsibility, he 
is responsible accordingly, and not the pur- 
chaser, who has not done any act to occasion 
responsibility. 

A person laying fire in the highway is 
responsible for anything which may he bund 
in conscquejice.—lv a person lay fire in the 
highway, and any thing be burnt in eonse- 
q^uence, he, as having transgressed, is respon- 
sible for the damage. If, however, after the 
fire bebg thus laid in the highway, the wind 
should blow it to another place, and any thing 
be burnt in consequence, he is not respon 
sible, as by the wind carrying off the fire 
his act is done away. Some, indeed, say 
that if the fire was laid in the highway at a 
time when the wind was high, he is respon- 
sible; because he laid the fire there, not- 
witWaijiing bis knowledge of the probable 
oonset^uence ; and therefore the act of thj 


windt in oarrying it of» is in effhet the same 
as if he had nimself carried it to the place 
which was burnt. 

Workmen constructing a nuisance are re- 
sponsible for any accident it may occasion 
before their work he finished,— If a person 
hire workmen for the purpose of constructing 
a balcony, or a penthouse, and such bal- 
cony or penthouso fall upon and ^ a 
man before the workmen had finished it, the 
responsibility falls entirely upon the work- 
men ; for the deceased was destroyed in con- 
sequence of their act ; and so long as they 
continue engaged in the work, the balcony 
or penthouse is not held to bo delivered to 
their employer. Their act is therefore con- 
strued into homieide, insomuch that they 
must perform an expiation for it. Besides, 
as their employer did not Iviro them to kill 
any person, out to coustriK't nn erection, the 
aecidimt has therefore no relation to the con* 
trai't of hire, hut attaches to tho workmen 
alone, when(‘e the damage also attaohos solely 
to them, as being a (‘onsequenoe of their act. 
If, on the contrary, tin? balcony or penthouse 
in question fall after tho Work is finished, 
the owner of the liouse is responsible, on a 
favournbh' eonstriietion ; for in this case the 
contract of hirii has been completely fulfilled, 
insomuch that the workmen have become 
entitled to their wages. Their act has there- 
fore devolved upon their employer, who oon- 
seiniently stands in the same predicament as 
if he hau himself performed the work ; and 
he is responsible aocordingly. 

A person is responsible for any accident 
occasumed hy his ihrowimj water in the 
highway.— If a person spill wuUt on the 
highway, either purposely, or by performing 
his ablutions there, and a man or animal 

S erisli in consequence, a fine for the man is 
uo from the person’s Akilas, or a oom- 

f iensatioii for the animal from the person 
dmself; because he has been guilty of a 
trjftisgression, injurious in its consequences 
to the passengers upon the road. It is 
otherwise where water is spilled in a closed 
lane hy one of the inhabitants, and a man 
or animal perishes in consequence ; or, where 
an inhabitant of such a lane sets down any 
thing in the middle of it, and a man or 
animal falls over the same, and so perishes ; 
for in none of these cases does responsibility 
attach to him, as any inhabitant of a closed 
lane is entitled, in virtue of his residence, 
to perform these acts in such lane, in the 
same manner as in a partnership house. 
Lawyers remark that what is here^ advanced 
applies only to a case where water^l spilled 
upon the road in large quantities, such as 
commonly renders tho footing inseoufe; — 
but that if the water be only in a small 
quantity, and not in a degree to endanger 
the passenger, there is no responsibility. 
Unless the person who sustained the aamage 
had wilfully passed over such water,— ly a 
peryn knowingly and wilfully pass over a 
road in which water has been spilled, as 
al|)ve, and perish in consequefiQe of falling 
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itt % whatever is incurred by the afterwards ()ccatf If a person lay a stone 

who spilt* the water, since here the in the highway, and a second person remove 
deceased has perished from his own wilful- the stone to another part of tne road, and a 
ness or obstinacy. Some, however, remark man be thereby destroyed, the responsibility 
this rule obtains only where the water rests upon the i^mover of tke stone ; because 
is spilled over a part of the road, for in that the act of the original depositor is abrogated 
ease a part remains unaffected by it; — in its effect, by the place which he had 
whereas, if it extend over the whole road, occupied with the stone being cleared, and 
the passengers have no option ; and (as they another place being occupied with it by the 
further observe) the same distinction holds act of the remover, — who is therefore re- 
with respect to timbers, or other nuisances, sponsible for the consequence, 
set up in the highway. There is no responsibility for accidents 

The person who directs water to he occasioned by a sewer constructed in the 
sprinkled in the road is responsible for highwa^^ by public authority. — It is re- 
accidents, — If a shopkeeper desire a person lated in the Jama Sagheer, that if a 
to sprinkle water in the front of his shop, person construct a common, sewer in the 
and another person fall there, and die in public hisrhway, by the order or compulsion 
consequence, the responsibility rests upon of the Sultan, he is not responsible for 
him who gave the order [^the shopkeeper], consequences; because, in constructing the 
on a favourable construction (and so like- sewer, he has not committed any trans- 
wise, if a shopkeeper hire a workman to gression, for in so doing he acted by order 
erect a stall or other edifice in the front of of the Sultan, who possesses a paramount 
his shop, and after it is tinished a person fall authority with respect to all public rights, 
over it and die); — because the order given It is otherwise where a person does so 
by the shopkeeper is of a lawful nature, his without such an order ; for in that case he 
right to the precincts in front of his shop is responsible, as having transgressed, in 
being superior to that of any other person ; presuming to encroach upon the public 
and therefore the act of the person whom lie rights without a sufficient authority: — bc- 
direeted must bo referred to himself.— It is sides, acts with respect to the highway are 
othorw'^m whore a person orders another to permitted under a condition of saloty, — that 
throw water, or erect an edifice, in the is, under the condition that they bo not 
middle of the highway ; for in this case the injurious. It is to bo observed that this 
responsibility rests upon him who obeyed distinction holds in all cases of acts with 
the order, as an order to this effi'ct is unlaw- respect to the highway, as the same reasoning 
ful, the man who gave the order possessing equally apiilies to every other instance, 
no superior right in the highway. A person digging a well in his own land is 

Case of a person digging a frcH^ or laying not responsible for (fny death it may occasion, 
a stone, in the higluray.— \\' a perxm dig a — If a person dig a well in his own land, 
well, or lay a stone, in tlu' iniddle of the and anolhi'r be killed by fulling into it, the 
highway, and a man perish in oonsi'quence, digger of the well is not responsible, as he 
a Tine is due from the Akilus of tin; person has not transgressed ; and the same rule also 
who placed such nuisance there. If, on the holds where a person digs a well within the 
contrary, an animal were thus to perish, the precinets of his house, a man being entitled 
compensation, for the same would hc' duo so to do, for the purposes of domestic 
from the property of the person in question ; convenience. Some say that this rule with 
because, as no lias been guilty of a trans- respect to a well dug in the precincts of a 
gression, he is therefore responsible lor any house holds only in cases where the house- 
accidents it may occasion ; and as the Akilus holder has cither a property in such pre- 
are not implicated excent in offences against cincts, or possesses a right, by immunity, 
thc^person, it follows that, in cases of pro- of digging therein ; — but that where the 
perty merely, the responsibility rests solely precinct is public, or held in partnership 
upon the offender himself. (as in the case of a court or closed lane), the 

The throwing dirt, or digging a hole, in the digger is responsible, since in digging the 
hMway is the same as placing a stone there, well under such circumstances he is guilty 
—The throwing of dirt or earth in the high- of a transgression. — This is approved, 
way, or the carrying away of earth thence, A person falliytg into a icell, and there 
so as to occasion an hollow, is the same as dying of hunger, does not occasion responsi- 
placing tljere a stone or log of wood, for the hility. — If a person dig a well or pit in the 
resuaons ^thread y explained. It is otherwise highway, and another happen to fall in, and 
where a person merely sweeps the road ; for there perish of hunger, the digger is not 
in this case he is no , way liable to respon- responsible, according to Haneefa, because 
sibiUty, as his act of sweeping does not the deceased has here died of hunger, and 
occasion any nuisance, but rather the con- not in consequence of the exqavation, as his 
trary. If, nowever, this person leave an death cannot be attributed to the latter 
heap of the sweepings in the road, so as to unless he be killed by the fall, which is not 
occasion accidents, he is responsible, since in the case in this instvvnce. 
acting thus he is guilty of a transgression. Workmen employed to dig a well in 
The remover of a nuisance to another spot anoiher's land are not responsible for acci-- 
meurs responsibility for any accident it t?^y ^ents unless they be aware of the trespass . — 
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Ip a person liire workmen to diK a well in I 
the precincte of his ne^hbour’s habitation, | 
and they dig it accordingly, and a man be 
killed by falling into it, the responsibility 
rests upon the epiployer, not upon the work- 
men, ppvided they dug the well under the 
idea of the nlace being within the precincts 
of their employer ; because, as a contract of 
hire, i^orantly engaged in, is lawful and 
yalid in appearance, their act is therefore 
referred to the hirer, they themselves having 
roceeded under a deception : — the case 
eing, in fact, the same as where a person 
desires another to slay “such a goat,” and 
he does so accordingly, and it afterwards 
appears that the goat was the property of 
another, — in which case the coinpeiisalion is 
paid by the person who gave tlie order. It 
IS otherwise where the workmen dig the 
well, knowing, at the sam<' tiim', tliat the 
place is not within the precincts of their 
employer; for in this ease they arc re- j 
sponsible ; because the coutraet is not lu're 
valid in appearance, as they have not been 
deceived. 

The huihler of a pn'rato hruhje, cSr., is not 
responsible for any life ichich may be lusl in 
assing over il, — Ij’ a ]aT.^()n eonstnud a 
ridge, or lay a plank, in tlie liiglnvay [over 
a stream] without authority, and another, 
wilfully passing over such liridgc or plank, 
fall off and perish, still the pcTson in (iiies- 
tion is not responsible ; because althougli he 
be the creator of the cause, and therefore a 
transgressor, yet as the di'ceased was a wil- 
ful agent,* and transgresstal in his own 
act,t his destruction is ihert'lere referred to 
himself; and also, because where tlie act of 
one who has an option intervenes, it pia'cliides 
the reference of tlie destruction to tlie lirst 
agent ; as where (for instance) a person digs 
a well in the highway, and another gives a 
man a push, and thereby causes him to fall 
into the well, so that he dies,— in which case 
the responsibility rests upon the xierson who 
gave the push, since his act, be ing tlie act of 
a wilful ajicnt, precludes a reference of the 
destruction to the digger of the \vell. 

A. porter is responsible for ai eidents oecn- 
sioned by his load. — If a person be carrying a 
load upon the highway, and the load fall 
upon any person so as to kill him, or fall in 
the road so as to cause a person to stum Me 
and thereby occasion his death, the respon - 1 
sibility rests upon the earner ;—wliereas, if 
a person be wearing a cloak upon the liigh- 
way, and it fall upon any person, or upon the 
road, so as to occasion death, the carrier of 
the cloak is not responsible. The difference 
between these two ca-ses is, that as the busi- 
ness of the carrier is to take care of his parcdl 
or load, the circumstance of restricting his 


♦ Arab. Mohashir; —literally a perpetra- 
tor. 

+ (Probably) as having passed over the 
bridge, &c., without leave from the builder 
of it. • ^ 
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liberty of carrying it to the oondition of safety 
does not operate as a Hardship upon him * 
whereas, the business of the wearer is not 
merely the taking care of his garment, but 
the wearing of it ; and therefore, as the re- 
stricting his liberty of use to the condition of 
safety would operate as a hardship, his use 
of it is not restricted to any particular con- 
ditions, but is allowed to him generally. 

A stranger hanging up a lamp., or strewing 
gravely c5*c,, in a mosque., is responsible for any 
Occidents u hich may arise thcrefroni, — If a 
person hang un a lamp, or spread a carpet, 
or strew gravi 1 in a mosque appropriated to 
any particular tribe or people, and any per- 
son ]H‘rish in conseciueneo.nothingisincurred, 
provided the person wdio hung up the lamp, 
or so forth, he one of that people ; — whereas, 
if a stranger do any of these acts, ho is re- 
sponsible. Ill tlie same manner, if one of 
the people of a mosniie sit in that mosque, 
and any person perish in eonsequenoo, ho is 
not responsible, jirovided he be, at the time, 
engaged in praye r : but if ho be engaged in 
reading the Kouan, or teaching, or be wait- 
ing for tlie time of i)rayer, or sleeping (either 
during praye r or at any other time), or con- 
M'rsing, ho is responsible. The reason for 
the law in the former instance is, that as all 
the regulatii>ns of a mosque, sucli as the ap- 
pointment of a priest or a supervisor, the 
opening and shutting of the doors, and so 
forth, ap]>ertain solely to the people to whom 
the mos(iuc belongs, and not to any others, 
their acts arc therefore of a neutral nature, 
and are not restricU d to iho condition of 
safety; Avhereas the acts of all others with 
respe ct to it arc cither transgressive, or per- 
mitted iimler the conditii'ii of safety ; and a 
pious inlenlion does not prcyciit responsi- 
oility where the person errs in the manner 
of his piety. The reason for the law in the 
second instance is, that a nKJsque is con- 
structed particulai ly for the purpose of prayer, 
to^whieli reading the Kouan, teaching, or so 
forth, are only (as it were) aiipendages ; and 
as it is indispensable that a distinction 4)0 
made between the original and the branch, 
or dependent, the act of prayer (which is the 
original) is therefore porinittcd generally, 
without any restriction to the condition of 
safety, wliereas all other acts or employments 
an* so restricted. 

7}(d ho is not responsible for accidents 
occasioned by his oicn person. — If a stranger 
to the people of the mosque bo at prayers in 
it, and a person fall over him, and die in 
consequence, the stranger is no way respon- 
sible ; because (as has been alread^^ qbserved) 
a mosque is constructtjd for the purpose oi 
prayer ; and although the right of uubHc 
prayer appertain solely to the people oi that 
mosque, yet any person is entitled to pray 
there alone. 

Section, 

Of buildings udilch arc in danger of falling. 

The owner of a ruinous wall is responsible 
foj' any accident occasioned by it after haoing 


fines: 
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received due warning^ And requisition to 
pull it If a wall bolon^ing to any 

person lean towards tlie public highway, and 
a person require the owner to pull it down, 
and call people to witness his requisition, 
and the owner neglect taking it down, until 
at length it fall and destroy either man or 
property, the owner is responsible for the 
damage so occasioned, on a favourable con- 
struction. Analogy would suggest that he 
is not responsible (and such is the doctrine 
of Shafei) ; for he has neither perpetrated 
the destruction himself, nor done any thing 
transgressivcly to occasion it, as he built the 
wall in his own right, and its tottering, or 
the wind shaking it, were not his acts, 
whence the case is the same in effect as if the 
wall had fallen previous to the requisition, 
and calling of witnesses, as aforesaid. The 
reasons, however, for a more favourable con- 
struction of the LAW in this partienlar are 
twofold. — First, upon a wall leaning over 
towards the highway, the public communica- 
tion becomes interruptea, and the way* 
occupied by the property of the owner of 
that wall. When, therefore, any person 
makes application to him, and requires him 
to clear trie way, it is incumbent on him so 
to do; and he is consequently guilty of a 
transgression in neglecting it, and therefore 
remain, responsible for any damage it may 
occasion ; — in the same manner as where a 
man finds his garment upon another, and 
'demands it of him ; in which case, if that 
other refuse to d (diver it, he is guilty of a 
transgression, and is eonseiiuently res])()iisible 
for the garment if it should lx* lost whilst in 
his possession.— Secondly, if the owner of 
the wall were not mad(j responsible for any 
damage its falling might oeca>»ion, he would 
neglect to remove the nuisanee, and con- 
sequently passengers would sustain an injury, 
as they would be deterred from going bv tlu' 
place, for fear of the wall falling on them. 
The removal, moreover, of any thing inju- 
rious to the community is a duty incumbent 
upon the person to whom it belongs ; and as 
the owner of the wall is the person imim'di- 
ately concerned in the present in stance, it is 
therefore ineumhent on him to take it 
down, notwithstanding his so doing may be 
prejudicial to himself, since private intere.st 
must yield to public benetit. It is requisite, 
however, that such a time be allowed as mav 
admit of the owner taking dowm Ids wall, 
this being indispensable to the establishment 
of offence from neglect or delay. If (after 
the requisition for pulling it down) any per- 
son be dpf,troyed by the wall falling, a fine is 
due from the Akilas of the owner, not from 
the owner himself; for as the offence, in 
this instance, is still short of homicide by 
misadventure, an alleviation is admitted a 


Arab, Hawa ; literally, the air, or atmo- 
sphere ; a phrase generally used where the 
nuisance or obstruction is not immedia^tely 
upop the ground. 


fortiori, lest the owner sbould suffer to<r 
severely: — but if, on the contrary, property 
(such as an animal, or household goods) be 
destroyed, the compensation for it must be 
paid by the owner of the w^ll, as the Akilas 
are not implicated in the responsibility for 
property. It is to be observed that the ap- 
plication [that is, the requisition for pulling 
down the wall] is aconditionof responsibility, 
but not the taking to witness ; for the latter 
is called in aid merely with a view to establish 
the former, in case of the owner of the wall 
denying it, and is therefore used only out of 
caution. The application is made by the 
claimant saying to the owner of the wall, 
“Your wall has become dangerous ;— you 
must therefore take it down, lest it prove 
destructive and the taking to witness is 
effected by his saying to the bystanders, “ be 
yc witness that 1 have required this person 
to take down his wall.”— It is proper, how- 
ever, to remark that the taking to witness 
before a wall has become ruinous or crooked 
is not valid, as transgression cannot be estab- 
lished previous thereto. 

A person httilding a crooked wall is re- 
sponsible for the damage occasioned by its 
falling. — 1e a person build a wall in the 
highway, leaning over from the first, law- 
yers remark that he is responsible for any 
thing wjjioh may be destroyed by its falling, 
independent of the requisition before men- 
tioned, as having been guilty of a transgres- 
sion in the building of it, in the same maimer 
as a person who consti’ucts a balcony or 
gallery projecting over the highway. 

The regnisifion is established upon the 
eridenee of one man and two women. — The 
eviden(;(‘ of one man find two women suffices 
to establish the ajiplieation above described ; 
for it is not here ri'quisite, as in cases of 
murder, that both tlu' witnesses be males, 
tlie death occasioned bv the falling of a wall 
not amounting to inuraor. 

A Zimmee, 7)iay male it, as well as a Mus- 
sahnan. — A Mussulyian and a Zimmee are 
upon an equal footing with respect to the 
requisition for pulling down the wall, as all 
mankind are partners in the right of passing 
along. The application is therefore valid, 
by vdiomsoever it be made, — whether a man, 
a woman, a free man, a M(jkatib, a slave 
(provided his master give him permission 
to litigate the point), or an infant (with 
permission to litigate from his guardian). — 
It is also valid whether made by the Sultan 
or any other ; for as the application affects a 
matter of right in whicn all are equally 
concerned, all are therefore equally entitled. 
f,o make it. 

Or the inhabitants of a neighbouring house, 
— If a wall lean over towards a neighbouring 
house, the owner of the house is entitled to 
require it to be pulled down, — or the tenants, 
whether they be hirers or borrowers, — for to 
such persons in particular the right apper- 
tains in this instance. 

A^jid ^ those lust grant a term of delay, it 
is ra/erf.— I f the ovmer or tenant^ of tho 
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house grant the owner of the wall a term of 
delay, or exempt him from responsibility for 
an^ damage which may be occasioned by it, 
it IS lawful, and the owner of the wall is not 
responsible in oase of any thing being des- 
troyed by its fall, because the right of the 
owner or tenant alone is concerned. It is 
otherwise where a wall leans over a road, 
and the magibtrate, or the person who made 
the requisition for pulling it down, grants a 
term of delay, or an exemption ; for this is 
not valid ; and the owner of the wall conse- 
quently still remains responsible in case of 
its falling and destroying any thing ; because 
here the right of every one is concerned ; and 
the magistrate, or the person who made the 
requisition, is not at liberty to annul a right 
of the public. 

A person selltnf/ a ruiitoits hons(\ offer 
requisition^ is not resptnisihle for uny 
accidents it may occasion. — If, after nnpli- 
eation, a per>oii sell a honst*, the wall of 
■which leans over, and the piireliaser take 
]a)ssession of it, and any thing be then de- 
stroyed by its l‘alling,thei'e isno responsibility 
v’batcver upon (ither party. — 'Ihe seller is 
iiot responsible, as oflenee eaniuq be ('stab- 
lished in liirn unless it ap]>eared that be 
neglected to lake down the wall. Inning 
at the same time ability so to do; and bi'n* 
liis ability has terminated witli \ho, sale : — 
neither is the purchaser res]*onsil.lc*, beeausi' 
no application lias lu'en made to him. Hut 
if application be made to the iiurebaser after 
the sale, he then becomes responsible, as in 
that case he possesses the ability of comply- 
ing with the requisition. 

The requisitioii {to he I'aJid) must he made 
to a person capable of comply i)i(j with it . — 
'I'nE application and reiiiiisitioii for i)ulling 
down a ruinous wall are valid when mad<* to 
any one who posses>es the poW( r of pulling 
it down but not Avhen made to one who is 
]iot possessed of this power, sueh as a pawnee, 
a trustee, a borrower, or a renter. The 
application and requisition in epnstion are 
therefore valid when made to the yiawner of 
a bouse, as he has it in bis ])()w< r to pull 
down the wall by redeeming bis house. 
They are also valid with respect to a wall 
belonging to an infant when inade^ to the 
infant’s panmts or guardians; and if, afler 
the requisition, they neglect to pull down 
the wall, and any thing he destroyed by the 
fall of it, the eompensatioii falls upon the 
infant’s property, because their act is, in 
effect, the act of the infant, 'fhey are like- 
wise valid with respect to a Mokaiih, as lu‘ 
may be authorized to pull down a wall ; and 
also, with respect to a trading slave, whether 
indebted or otherwise, for the same reason ; 
— and if, in this last instance, the slave 
neglect to pull down the wall, and any 
property be destroyed by the wall fall- 
ing, the compensation for it rests upon 
the slave's person ; • — or, if a man be de- 


* That is, he must either be made over or 
redeemea, as iu other cases of offence, 


stroked, the fine is duo from the master's 
Akilas. 

The requisition^ made to one of several 
coparceners^ affects that coparcener in par* 
tieular, — If a ruinous wall be held in co- 
parcenery by several heirs, and a person 
apply to one of the heirs, requiring him to 
pull down the waU, the application affects 
that heir in particular ; and accordingly, if 
any thing be afterwards de.stroyed by the 
falling of the w’all, the heir who was applied 
to is responsible in proportion to his share of 
inheritance ; for it was in his power to have 
remedied the nuisance by referring the mat- 
ter to the Kazee, and representing the cir- 
eumstaneo to him, requiring his order to his 
cuparcciiers (if present) to pull down tho 
wall,— or (if absent) his authority to do so 
hiinsilf. 

After a wall falls, it is the duty of the 
owner to remore the rui)is ; and failing of 
this, he is rcs}H)nsihtc far suhsfopient accidents, 
— If a ruinous wall fall upon a man, after 
a])pli(‘ation, and destroy him, and another 
peison fall o\it the eornse, and so perish, 
th(' ])ro]wiet()r of the wall incurs nothing for 
this Second yx ison, because the removal of 
th(‘ e()r]>''e vas ineiimhenl n])ou the heirs, 
not upon him. If, on th(‘ contrary, another 
l)ers()n, after the wall falling, be di'Stroyed 
i)y stumbling over a fragment of the rums, 
the owner of tin* wall is responsible, as it is 
his business to clear the road of all such 
fragnK'uts, since those are his property, and 
an application with resiiect to the wall itself 
is (as it wen ) an aiqdicatien with respect to 
the fragments, the intention of it being to 
clear th(‘ highway. 

77o' ffw/icr (fa ruim/us irall is not respon* 
sihlc for accidents (xrasioued by the fall of 
any article from if, unless such article belong 
io hini.—\v a person make a])])lication con- 
cerning a wall which l(*ans over towards the 
liigliway, and it afterwards fall, throwing 
do^*'n a vase, or urn, which had stood upon 
it, and a man he thereby destroyed, the 
owner of the wall is responsible, provided 
tho vase or urn was his property, as the 
fnjeing the road from it rested upon him. 
If, on tlie contrary, the vase or urn bo the 
property of some other, the owner of tho wall 
IS not responsible, since the freeing the road 
from the vase or urn rests upon him to whom 
it belongs. 


CHAPTER III. • * 

OF OFFENCES COMMITTED BT OK UF^NT 
ANIMALS. 

The rider of an animal is responsible for 
any damage occasioned by it, vmich it was 
in his j)f)wer to prerent , — The rider of aa 
animal is answerable for any thing which 
the .animal may destroy by treading it 
down, or by striking it with his head, his 
fo|p feet, or his body ; but ho is not renpou* 




falUng o/.—If a person be driving: an animal 
al(^, and the animal's saddle or load, or any 
thing else which may be upon it, fall off, and 
kill a man, the driver is responsible, as having 
been guilty of a transgression, in neglecting 
to S€toure the load, or so forth, properly upon 
the animal, for if it had been sufficiently 
secured, it could not have fallen off. 

Responsihility in the case of a string of 
camels, — The person who leads a string of, 
camels is responsible for any thing which 
they may tread down. If, therefore, the 
camels tread down a man, the line for him 
is due from tho leader’s Akilas, or, if they 
tread down property, he is to make compen- 
sation for the same ; because it was his busi- 
ness to look to the camels, in the same man- 
ner as a driver ; and as, where he neglects 
so to do, he is guilty of a transgression, and 
transgression occasions responsibility, he is 
responsible accordingly: — but tho respon- 
sibility for tho person rests with his Akilas, 
and that for the property with himself, as 
has been already explained. If there be a 
driver to the stiing, us well as a leader, the 
responsibility rests equally with both ; be- 
cause, as the leader of one camel is the leade r 
of tho whole, so the driver of one is tho driver 
of the whole, the lialU'r of each being fastemed 
to the one immediately before him. d'liis 
rule, li- wcver, obtains only w Iuto the driver 
is at the end of the whole string; for if he 
be in the middle, and tluTc lay bold of the 
halter of one of tlie camels, he alone is re- 
sponsible with r('Si»eet to such daniage as 
may be occasioned by the eamels whiidi conic 
after him ; because tho leadc'r at the head ot 
tho whole eaiinot bo said to h'ad those, on 
account of the string being thus interrujiti'd ; 
— but both are equally responsible for any 
damage occasioned by the eanuls btdore him, 
since he drives those at the same time that 
he leads the others. 

Ira person fastc'ii n eaimd to a string of 
camels, with tlie leader’s knowh'dge, and 
the camel so fastened tread down a man, the 
line for him is due from the hauler’s Akilas, 
because it v us in his power to have looked 
after and watched his e.-mels, so as to jire- 
vent an additional one bc'ing joined to the 
string ; and in neglecting so to do ho was 
guilty of a transgression; i\]ii(;h occasions 
responsibility. hJoiy the homicide, in this 
instance, is homicide by an intermediate 
cause ; and the line fur it therefore falls upon 
the Akilas, in the same maimer as in a case 
of homicide by misadventure. But tin 
leader’s Akilas are entitled afterwards to 
reimburse themselves by taking the amount 
of the line from the Akilas of the person who 
lastGned tho additional camel to the string ; 
because it was by bis act that they became 
subjected to the payment of it ; anci the only 
reason why the responsibility did not fall 
upon them at the first is, that the act of fas- 
tening the additional camel was a soit of 


cide. the destruction having been occasioned 
by the leading of the string, not by fasten- 
ing the additional camel and as the actual 
perpetration of the homicide is a thing of a 
more forcible nature than the mere creation 
of the cause of it, the responsibility conse- 
quently first falls upon the Akilas of the 
leader. Lawyers remark that what is here 
advanced (of the leader’s Akilas having 
recourse to the Akilas of the fastener) applies 
only to a case where the additional camel 
was fastened to the string at a time when it 
was moving forwards ; for as, in this ease, 
the fastener does, as it were, direct bis camel 
to be led, be therefore impliedly assumes the 
responsibility for sucli damage as it may 
occasion : — but where the additional camel 
was fastened to the string at a time when it 
stood still, and the leader afterwards leads it 
on, and a man is trodden down by this 
additional camel, the responsibility rests 
with the leader’s Akilas, who are not entitled, 
in this case, to reimburse themselves from 
the Akilas of the fastener, bcoaiise here tho 
leader appears to have led on the camel of 
another without that otlier's concurrence, as 
he has not signified his consent either ex- 
pressly or by implication. 

A person is responsible for the damage 
occasioned by hanfi/nf his dog at amjthing , — 
If a jHTson let slip* his dog, and drive him 
(that is, run after him), and the dog, with- 
out stopping, destroy any thing, the respon- 
silhlity lor it rests with the person who let 
him slip, the act of the dog being attributed 
to him because of his driving him , — whereas, 
if a person east off his hawk, and drive her 
(as ahoy(‘), and she, without stop])ing, destroy 
any thing, the person who cast her off is not 
res|)onsihh'. — (Tlu' reason of this distinction 
between a dog and a hawk is, that a quadru- 
ped is eapahle of being set on or driven, 
wlieroas a bird is not so, — whence a regard 
is paid to the driving of the one, but not of 
the other). 

Hut not unless he drire or encourage the 
dog. — If, on the contrary, a person let slip 
his dog Avithout di iving him (that is, with- 
out running alter him), and he destroy any 
thing without stopping, the person who let 
him slip is not resj)onsible ; because, as the 
dog, ill this instance, acts from his own op- 
tion, his act cannot he attributed to the per- 
son who let him slip. — It is related as an 
opinion of Aboo Yoosaf that, in all those 
eases, the person who cast off the hawk or 
let slip the dog is to bo held responsible, out 
of a regard to the preservation of property. 
Mohammed also observes, in the Mabsoot, 
Jthat where a person lets slip or casts off any 
animal upon the highway, and the animal, 
Avitliout stopping, kills a man, the responsi- 
bility for the same rests upon the person who 
cast it off, or lot it slip, whether he have 
driven it, or otherwise, the motion of the 


creation of a cause, whereas the leading of 

the string is, in the eye of the law, equiva- , Literally, give head to. (See Hunting, 
lent to the actual commission of the hojpi- i. 624.' 
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amxnd bei^ referred to tbe person who and two of his driver), the animal may 
let mm slip, so long as it continues to therefore be said to have four eyes,— whence 
move on in a straight line but that, a fourth of his value is duo for the loss of 

upon the animal turning oft' to the right one eye. 

^ left, the eflfeft of letting it slip ternii- Cases of damage occasioned by an ammalf 
ilktes, — in other words, the person is no having a rider on its back.—li^ a person be 
longer responsible in case of anv damage riding upon his beast on the highway, and 
and the same rule also holds wmere the ani- another person strike or goad the beast, with- 
mal stops, and then moves on of itself; for out the coqpont of the rider, so os to cause it 
if, afterwards, anything bo destroyed, there to kill a man by kicking, or treading him 
is no responsibility. dowm, or running over him, the responsibility 

Nor where he has Jet him slip at game. — rests upon the person who so struck or goaded 
If a person let slip his dog at game, and the it, not upon the rider ; because the former 

dog destroy anything else, without stopi>ing, was the instigator of the aniinars act, which 

yet the person who let him slip is not resin)n- must therefore Ix' referrc'd to him ; and also, 
sible, provided he did not drive (that is, run bi'cause this person is the producer of the 
after) him; for as hunting is a thing uii- cause of the accident (for an animal naturally 
liraitedly lawful, and is not restricted to tin kieks upon being strindc or goaded), and, as 
condition of safety (it nut Ix'ing an exertion sneli, is guilty of a Iransgn'ssion, liaving 
which can effect any other than the hunter goaded the ixaist without tlie rider’s consent; 
himself), transgression (wdiich is tlu' occasion and as the rider lias not in any respect trans- 
of responsibility) cannot be establiNlied in gressixl, lu' [tlie goader] is therefore solely 
this instance. If, on the contrary, a person res])onsihl('.-~(If, however, the rider, at the 
let slip his dog on the highway, and the dog time of tlu' (dher pi'rson striking or goading 
destroy any thing without stopping, eom]X'U- j the Ixxist, had sto]»]X‘d it in the highway, the 
sation must be made by tlu' pci^tui wlu* h‘t | responsibility rests upon him and, the goader 
him slip; because, although the oeiuipaiiey ' iiM'(|ual shares, as in this ciiso he also has 
of the highway bo a inattor of a neutral transgrcssixi, in liaviiig stopped tlio animal 
nature, still it is restricted to the eondiliou u])ou the r()ad.)”-lf, on the contrary, the 
of safety, as being an exertion alfeeting tlu' beast strike out at tlio person wlio goaded 
community; and the lifting slip tlu^ dog or struck him, as above, and ho die of the 
being an endangering of the safety of the kick, his blood is' of no aecoiint, as ho may 
highway, is therefore a transgivssioii, and be said to have slain bimself. If, on the 
consequently induces responsibility. other liand, the beast throw his rider, and 

A 7nan, casting off his animal on the high- kill him, tlio line for liim is duo from the 
wapf is responsible for any depredations it Akilas of the goader or striker, ho having 
may commit.— a person (uist off or si't transgressed in producing tlio cause of the 
loose an animal on the higliway, and the accident. 

animal move straight on, and then, turning If a person be riding or sio])ping upon his 
to the right or lett, tread down corn, or so beiist on liis own land, and aiiotlu'r goad or 
forth, the person who cast it loose is respon- strike the biuist witliout tlu' ridi'r’s eonsent, 
sible ; but not if then' be more roads than and the beast lly out and tread down a man, 
one. If, on the contrary, an animal break Mie responsibility rests upon the person who 
loose, and then, moving on of its own accord, ) goaded or struck it, and not upon the 
kill a man, or tread down property, either rider, for the reasons before explained. — If, 
by night or day, the owner is not respon- on the other liaiid, a person bo riding upon 
sible ; because the proidiet has so ordained ; his beast on the highway, or stopping upon 
and also, because the act of the animal can- it on his own land, and another goad or 
not, in this case, be attiibuted to the owner, strike it by bis desire, and it Ry out and 
since he neither cast it off nor drove it. tread down a man, neither the rider nor the 

For the eye of a goat an adequate compen- other are in any degree responsible the 
sation is due ; and for the eye of a labouring lutti'r is not so; lx cause bis of striking 
animal a fourth of the value. — If a ])eir.oii or goading the animal is in such a case tan- 
put out one of the eyes of a goat, he must tamount to that of the rider himself;— nor 
[not for any determinate part of, ' the former [the rider] so, as ho has here 
the whole value, but merely] for tlie defect | autliorized an act to wni(;li he is perfectly 
thereby occasioned; because, as the only use com])etent, the goading of an animal being 
of a goat is its milk or its flesh, not its labour, equivalent to driving it. Hut if fho rider 
nothing more can be required than merely^ be moving along the road upon his beast, 
the diminution occasioned in its value. For] and another ilx'ri strike or goad it by^his 
the eye, on the contrary, of an ox, a camel, desire, and it tread down a man, both par- 
a dromedary, an ass, or a horse, of wliatever ties are responsible m an equal degree, pro- 
description, a compensation must be made of vidcd the man was trodden down .without 
one fourth of the value ; because the pro- the beast making any stop, because, in this 
■ “ ■ " ’ case, its motion is relcrrcd to both alike.* 

except a goat ye must pay a loui lu ox tuu 
value of the animal;’* — and also because, as 
the work^if the animal cannot be perlorniea 
but by means of four eyes (two of the animal, 


* A frivolous discussion, on this point, of 
considerable length is omitted by the trans- 
-►latA*. 
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Or beinp led in hand* — If a man be lead- 
ing an animaL and another strike it, and it 
break away from the leader, and commit 
any damage without stopping, the person 
who struck it is responsible (and so likewise 
where the animal was driven by any person, 
instead of being led) ; because, as the break- 
ing away of the animal was owing to the act 
of the striker, any accident that; may ensue 
is referred to him, 

A person wantonly striking an animal^ so 
as to occasion mischiefs is responsible . — If 
the striker, in the examples here recited, be 
a slave, he is responsible in his person for 
any damage which may ensue or, it he be 
an infant, tlie responsibility (for property 
destroyed, or for any personal injury short 
of a Mawziha wound) lies against his estate; 
because slaves and infants are liable to be 
prosecuted for their acts. 

And so likewise^ a person who sets any- 
thing in the Highway^ which renders the 
animal mischievons.~l¥ a beast be struck 
by any thing whioli a person may haiT set in 
the highway, and lly out, and kill a man, 
the responsibility rests witli the person who 
placed the thing there; for as he transgressed 
in 80 doing, the striking is therefore referred 
to him, the cause being in eli'ect the same as 
if he he 1 himself struek the animal. 


CllAVXliil IV. 

OF OFFEKCES COMM ITTl'.i) MY OU CION 
Sl.AYJiS. 

[This subject has been omitted in consequence 
of the abolition of slaeeryi] 

BOOK JJ. 

« 

OF MAIYAKIL, OU TUK l.LYMN’G OF FINIS. 

Defmition of terms. — ]\ 1 amaK'IL is the 
plural of Makola, signifying a Deyit, or line 
of blood ; aiid Akilas are tliose who pay the 
fine, which is teriin d Akkil and Mawakil, 
bocauso it restrains men from shedding 
blood, —Akkil (among a variety of other 
senses) meaning restraint. 

[This is also omitted, as it is comprised in the 
Fenal Code, c^e.] 


„ BOOK LII. 

OF tVASAYA, OU lYITXS. 

Definition of the terms used in wills . — 
Wasaya is the plural of Waseeat. — Waseeat 
means an endowment with the property of 
any thing after death, — as if one person 
should say to another, “ give this artible of 
miue, after my death, to a particular per- 
son. —The thing so given is termed ’the* 


Moose be 1^, or legacy the person who 
wills that it be given is denominated the 
Mawsee, or testetor; the person in whose 
favour the will is made is called the Moosee 
le hoo, or legatee ; — and th#person appointed 
to carry the will into execution is called +’ * 
Wasce, or executor. . 

re 

Chap. I.— Of Wills that are legal, an'- 
Wills that arc laudable ; and of the 
Ketractation of Wills. 

Chap. II.— Of the Bequest of a Third of 
the Estate. 

Chap. III.— Of Emancipation upon a 
Bcathhod ; and of Wills relative to 
Emancipation. 

Chap. IV.— Of Wills in favour of Kins- 
men, and other Connections. 

Chap. A'.— Of Usufructuary AVills. 

Chap. VI.— Of AVills made by Zimmccs. 

Chap. VII. — Of Executors, and their 
Towers. 

Chap. VI II. — Of Evidence with respect 
to AVills. 

CnATTEU L 

OF IVTLLS THAT AUE LEGAL, AND IVILLS 
THAT AUK LAVDALLE; ANP OF THE EE- 
TllACTATlON OF YVILLS. 

inils are JaufuJ, and valid.— Vkilh are 
lawful, on a favourable construction. Ana- 
logy would suggest that they are unlawful; 
because a bequest signifies an endowment 
with a thing in a way which occasions such 
endowment to bo referred to a time when the 
)ro])erty has become void in the proprietor 
the testator] ; — and as an cndo\vment with 
reference to a future period (as if a person 
were to .‘•ay to aiiother, “I constitute you 
pro])rietor of this article on the morrow”), 
IS nnlav fill, Mj])po.sing, even, that the donor s 
jn imerjy in the artiek' still continues to exist 
at tliat time, it follows that the suspension of 
the de(’d to a period w'hcn the property is 
null and void (as at the decease of the party), 
is unlawful, a fortioii. The reasons, how- 
ever, for a more favourable construction, in 
this particular, are tivofold. — Fiiisx, there 
is an indispensible necessity that men should 
have the power of making bequests; for 
MAN, from the delusion of his hopes, is im- 
provident, and deficient in practice; but 
when sickness invades him he becomes 
alarmed, and afraid of death. At that 
period, therefore, he stands in need of com- 
pensating for his deficiencies by means of his 
property and this in such a manner, that 
if he should die of that illness, his objects 
(namely, compensation for his deficiencies, 
and merit in a future state) may be obtained, 
— or, on the other hand, if he should recover, 
that he may apply the said property to his 
wants ; — and as these objects are attainable 
by giving a legal validity to wills, they are 
therefore ordained to be lawful. — Secondly, 

In this place are stated an objection and 
reply, which the translator has omitted in 
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will* are dwlajred to be lawful in the Koean 
and the traditions ; and all our doctors, more- 
ever, have concurred in this opinion. 

To the extent of a third of the testator* 8 
property, — If a ^rson make a will in favour 
of a stranger, to the amount of a third of his 
property, it is valul* although the heirs of 
the testator should not be consenting thereto ; 
for it is so recorded in the traditions. 

£ut not to any further extent,— k bequrst 
to any amount exceeding the third of the 
testator's property is not valid. In proof of 
this the following tradition is quoted, as 
delivered by Abec Vekass. “In the year of 
the conquest of Mecca, being taken so ex- 
tremely ill that my life was despaired of, the 
prophet of God came to pay me a visit of 
consolation. 1 told him, that, by the blessing 
of God, having a great estate, but no heirs, 
except one daughter, I wished to know ‘ if 1 
might dispose of it all by W'I LL.’ lie replied, 

‘ No ! ’ ana when I severally interrogated him 
‘ if I might leave two Tiiiiips, or one half ; ' 
he also replied in the negative but when I 
asked'if ImightleaveaTiiiuD,' he answ ered, 

‘ Yes, you may leave a thiud of your pro- 
perty by will: but a third part, to be dis- 
posed of by will, is a great ])urtiou ; and it 
IS better you should leave your heirs rich, 
than in a state of poverty, which might 
oblige them to beg of others.’ '’—Besides, 
the right of the testator’s heirs is eouTU'etea 
with his property ; for when he is in his last 
illness he has no further use for it ; and as 
this is the cause of the title to it becoming 
null and void in him, and vesting in the 
heirs, their right therefore, at that period, 
becomes connected with it accordingly. This 
ri^ht, however, is not recognized by tin* i-Aw, 
with respect to a stranger, to the extent of 
one third of the estate, in order that the 
testator may be enabled, by bequeathing a 
third of his property out of his family, to 
atone for his past deficiencies, as before men- 
tioned. W ith respect to the heirs themselves, 
on the contrary, this connexion of right is 
recognized to the extent of the whole of the 
testator’s property (w'heuce it is that if a 
person should dispose of a third of his pro- 
perty to a part of the heirs, it would not be 
valid) ; for if no regard were paid to the 
connexion of their right with the whole of 
the property, with respect to themselves, so 
as to legalize the bequeathing a third of it 
to a part of them, in that ease the object of 
a wdll (namely, a compensation for defi- 
ciencies) might not be attended to, as it is 


the the text, in order to avoid an interrup- 
tion of the subject. — Yiz. 

“ Objection. — If the right of property in 
the proprietor become extinct at his decease, 
how can his act of endowment be then valid ? 

“Heply.— His right of property is ac- 
counted to endure at that time from necessity, 
— ^in the same manner as holds with respect 
to executiftg the funeral rites, or discharging 
the debts of the dead.’' 


possible that the testator, instead of indud- 
injr the whole of the heirs, might leave the 
third only to a select part of them ; and this 
would he an injury to the others, and would 
consequently induce a breach of the ties of 
kindred, which is unlawful. 

Unless by the consent of the heirs , — It is 
to be observed, however, that although a 
will, bequeathing more than a third of the 
testator’s property, bo not lawful, yet if the 
heirs, being arrived at the age of maturity, 
should ^ivo tlu'ir consent to it, after the 
death oi tho testator, it then becomes valid: 
for the objection to its validity is founded 
merely on a regard to their right, and there- 
fore does not operate any longerj after they 
themselves agree to forego such riyht. Their 
consent, indeed, during the lifetime of the 
testator, is not regarded ; for as this is an 
assent previous to the establishment of their 
right, tliey are therefore at liberty to annul 
it upon the death of the testator. It is 
otherwise wdiere the consent is given after 
that event; for ns this is an assent sub- 
se(|uent to th(' < stahlishmcut of their right, 
they arc not afti-rwards at liberty to annul 
it. 

A hcijiiesf to an heir is not valid tndess con^ 
firmed by the other heirs . — WiiKKE a person 
makes a will in favour of part of his heirs, 
the same rule holds as in tho case of hequoath- 
iii" more than a third to a stranger in 
otlier words, tho -deed is not valiu, unless 
the other heirs ^ive their consent to the dis- 
])osition after the death of tin; t('stator ; and 
their coiiscuit previous to his death will 
have no etitad. Jt is to bo observed that, 
in every instaiu'o where a wdll is rendered 
valid by the eonsent of the heirs, tho lega- 
tee derives his property from tho testator, 
not from the heirs. Tliis is tho opinion of 
our doctors. Shafei maintains that ho derives 
his propi'rty from the heirs. Tho opinion of 
our^oclors is ai)pr()ycd ; for Iluj will of the 
testator is tho oeeasioii of the ])roperty, tho 
consent of the heirs being only the removal 
of a bar ; and as tho law has regard to tho 
cause, not to tho nunoN al of a bar, the pro- 
perty is therefore derived from^ the testator, 
not Irom the heirs (whence it is that seisin 
is not reejuisite;* for if tho proprety were 
derived from the heirs, seisin would be requi- 
site ; because tlui transfer of ])roperty from 
a living proprietor, w’ilhout receiving any 
thing in return, is in cllect a gift, to the 
establishment of whicli the seisin of the 
donee is a necessary eondition);—in the same 
manner as w'here a pawner sells tfco pawn, 
in which case the ratification of the deed of 
•sale rests entirely on the pawnee, and 1$ he 
give his consent, the pale is valid, and the 
purchaser derives his property in the article 
sold from the pawner, not from tho pawnee. 

A bequest to a person from whom the testa- 


* Meaning, “the testator's taking posses- 
sion of the bequest is not requisite to the 
C8tai>lishment of his right in iv ' 
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iof hod recoimd a mortalwound is not valid, 
—If a person make a bequest in favour of 
anotber from whom he has received a mortal 
woundt it is not valid ; whether the murderer 
be one of his heirs, or a stranger, or whether 
he may have wounded him wilfully or by 
misadventure, provided he be the actual 
perpetrator of the deed ; because it is re- 
coraed in the traditions, that “ there is no 
legacy for a murderer;” and also, because, 
as the person who gave the wound has 
hastened the death of the testator, he is, by 
way of punishment, excluded from the 
benefit of the will, in the same manner as a 
person under similar circumstances is ex- 
cluded from inheritance. 

And if a legatee slag his testator^ the be- 
quest in his favour is void. — Ho likewise, 
where a man, having made a bequest in 
favour of a particular person, is afterwards 
killed by that person, such bequest is in- 
Valid.—if, however, in these cases, the heirs 
should give their consent, the bequest then 
becomes valid, according to ITaneefa and 
Mohammed.— A.boo Yoosuf is of a contrary 
opinion ; because the ofi'ence of tlie mur- 
derer, which is the cause of the invalidity of 
the will, still exists.— Th(i arguments of 
Haneefa and Mohamm(^d upon this ])oint are 
twofold. — Fiiibt, the defect in the validity 
of the will, with respect to the murderer, is 
on account of the right of tlie heirs ; because 
the advantage of such defect results to 
them, as in the case of exclusion from in- 
heritance.— Secondly, the defect in the 
validity of the bequest, as made in favour of 
the murdenu’, is owing to the heirs witli- 
holding their consmit, in tlie same manner 
as in llxe case of a will in fa\our of ])art of 
the heirs ; and cons(‘quently, as the consent 
of the remaining heirs, in that instance, 
establishes the validity of tlie will, it follows 
that the consent of the heirs at large must 
have the same efiect in the ensc in ques- 
tion. 

A bequest to a part <f the heirs is not 
valid, — man make a bequest in favour 
of a part of his heirs, it is nut valid ; be- 
cause of a traditional saying of the propliet, 
“ God has allotted to every heir his particu- 
lar right ; ” and also, beeause a will in favour 
of a part of the heirs is an injury to the rest; 
and therefore, if it were deemed legal, would 
induce a breach of the ties of kindred.— Be- 
sides, it is said, in the traditions, “ a bequest 
to particular heirs is unjust.” — It is to be 
observed that in judging whether the legatee 
be an b^'ir, or otherwise, regard is paid to 
the time of the testator’s deatli, not to the 
permd of making the will ; because the 
efficacy of the will is established after the 
death of the testator.— (The gift of a dying 
person* is in this respect of the same nature 
with a legacy, both being the same in efiect, 


* Arab. Mareez. Literally, sick, — ^but al- 
ways (in the language of the law) meaning, 

** Biok of a morm illness.” ( 


and is theteforo executed to the amount of 
a third of the property.) — If, on the con- 
trary, a dying person make an acknowledg- 
ment in favour of apart of his heirs, regard 
is paid to the time ot such #)knowledgment ; 
because the acknowledgment of a dying per- 
son is an immediate and complete act of his 
own, and has not any reference to a future 
period and such being the case, it follows 
that it is not valid in favour of any who 
were actually heirs at the time of making 
it, — and that it is valid with respect to such 
as were not heirs at that time ; although 
they should become so afterwards; — as 
where, for instance, a person makes an ac- 
knowledgment in favour of his child, who is 
a slave, and the child recovers his freedom 
before the death of the father; in which 
case the acknowdedgment so made is valid, 
notwithstanding the child, by the recovery 
of his freedom, became one of his fathers 
heirs ; — for as, at the time of the acknow- 
ledgment, he was not an heir,* any acknow- 
ledgment made in liis favour was virtually 
made in favour of his master, who was a 
stranger ; — and the validity of the acknow- 
ledgment being once established, it does not 
afterwards admit of being annulled from the 
eircumstanee oi‘ the child’s becoming an 
heir. — It is to bo ob.^erved, however, that 
although a b(‘quest in favour of a part of the 
beiis be not valid, yet it is rendered so by 
tilt ir eonsont, as was already mentioned. — 
If, moreover, a part should give their con- 
.sent, and ]>art williUold it, the bequest then 
hoeomes valid in proportion to the amount of 
lh(‘ shares of those who consent, and invalitl 
in ])roportion to the amount of the shares of 
the others. 

Requests are valid beiivccn Mussuhnans 
and Zinunees. — 'I’he bequest of a Mussul- 
man ill favour of a Zimmee, or of a Zimraec 
in favour of a Mussulman, is valid: the 
i’ormer, because God lias said, in the Korak, 
“ Ve are not DROniRITED, 0 BELIEVERS, 
I ROM ACTS OF BENEVOLENCE TOWARDS TnoSK 
WHO SUBJECT THEMSELVES TO YOU, AND 
REFRAIN FROM BATTLES AND CONTENTIONS;” 
— aiul the latter, because Zimmees, in virtue 
of their compact with the Mussulmans, are 
considered in the same light with them in 
all temporal concerns ; and as, on this prin- 
ciple, an intercourse of good offices towards 
each other is held lawful during life, they 
are therefore in the same manner permitted 
to extend beyond the grave. — It is related 
in the Jama Hagheer that a will in favour of 
an hostile inlidel is not valid, as God has 
rohibited, in the Koran, the exercise of 
enevolence towards them. 

The aceeptanee or rejection of them is not 
determined until after the death of the testa-- 
for, — The acceptance or rejection of a bequest 
is not established until after the death of the 
testator; for as the bequest does not take 


^ A slave cannot possess any right of in- 
heritance. 
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effect before that event, those cannot be pre- 
viously repurded.—Hence the acceptance or 
rejection during the life of the testator has 
no effect, in the same manner as an accept- 
ance declared before the existence of a con- 
tract. — If, the^fore, a legatee accept a 
bequest after the death of the testator, it is 
valid, notwithstanding he may have rejected 
it dumg his lifetime. 

It 18 laudable to avoid making them where 
the heirs are poor, — It is preferable and 
most advisable not to leave legacies, if the 
heirs be poor, and their particular portions 
not such as to enrich them ; because this 
manifests benevolence to the heirs, who have 
a superior claim to it from the relation in 
whicn they stand, Gon having declared, in 
the Koran, “The exertions op gene- 
rosity TOWARDS relations 18 MORE LAUD- 
ABLE THAN TOWARDS STRANGERS.’’ — lle- 
sides, in this an observance of two claims is 
maintained, namely, that of poverty and 
consanguinity. If, on the contrary, the 
heirs be rich, or the particular portions 
assigned to Xhvm be such as to enri(‘h tlu m, 
it is most advisable to h'uve smnething short 
of a third of the estate in legacies, as a 
legacy to a stranger is an nvt of charity, 
whereas the bestowal of the uholc upon the 
heirs is a gift ; and the former is more laud- 
able than the latter, being calculated to 
gain the favour and good will of Gon. 
tSoine have said that in such case the ])ro- 
prietor is under no restraint, but is p(‘rfe'*tly 
at liberty to mabe a vill in favour of 
strangers, or to suffer the wbok to pass to 
the heirs, as each has its itarticulur merit, 
the first being an act of geucTosity, and the 
second an obedience to tlie dictates of 
natural affection. 

The legatee becomes jn’oprietor of the 
legacy by his aeceptanve of it — The pro- 
erty of a legatee in a legacy is esfablislu'd 
y his acceptance ot it. Ziffer is of opinion 
that a legacy is like an inheritance ; be- 
cause the legatee aeqiiind the property by 
transition from, and succession to, the tes- 
tator, in tlie same manner as an lieir 
acquires it by succession to and descent from 
the last possessor ; and Ihercd’ore bis aeccT>t' 
ance is not necessary towards the establish- 
ment of the property, in the same manner 
as holds in the case of inheritance.— Our 
doctors, on the contrary, argue that a legac y 
establishes the property in tlie legatee do 
novo, and does not vest by succession and 
descent as in the case of inheritance 
(whence it is that a legatee cannot reject 
the legacy on account of any d<*ieet ; in 
other words, if a person, having purchased 
a slave, for example, should bequeath hinr 
to another, and the legatee, after the death 
of the testator, discover the slave to have 
some fault or defect, it would not, on tliis 
account, be in his power to return him to 
the seller, as an heir, in a similar case, 
would be entitled to do and likewise, that 
nothing can be returned to a legatee on 

AcoTint. o defftftt; in other words, ^ « 


penton shonld bequeath his whole estate by 
mil, and afterwa^s sell something belong- 
ing to it, and the buyer discover a defect m 
the same, still he would not have the power 
of returning it to the legatee, whereas he 
might to an heir) and such being the case, 
it rests, therefore, entirely on his accept- 
ance, as no person can be made proprietor of 
any thing against his wiU. Inheritance, 
on the contrary, is a succession (whence it is 
that the rules above mentioned have effect 
in it) ; and an heir is therefore, as it were, 
forcibly put in possession of his inheritahoe, 
by the especial ordinance of the LAW, the 
validity of it not being suspended on his 
accept anco or consent. 

Jf hich may be either expressed or im- 
plied. — It is to be obsd’ved tliut acceptance, 
in cases of bequest, is of two kinds. 

1. Express, which needs not to be ex- 
i)laiiK‘(i.~ 1 1. Implied, whicli is where the 
legatee dies without having cither declared 
his acceptance or refusal ; lor this also is an 
aeee])lance in elfect ; bt eause tlic bequest is 
rendt'ied eoniplete on the ])artof tlip testator 
by liis death (in other words, it cannot be 
resciiuh'd after that evi nt) ; and ns it was 
suspended in its effect purely in deference 
to bis right of rejection, it of course falls 
into bis property upon bis demise; — in the 
same manner as bolds in a case of sale with 
a reserve of option to the purchaser; in 
which iiis1anc(', if the purchaser die withoiit 
formally signifying his assent to tlic sale, it 
is then reganh'd as complete, and the article 
sold is eonsider(‘d as part of his estate. 

Jieqaest by a)i insolrent person is void , — 
If a person deeply involved in debt bc'queatli 
any legaeu's, such benm'st is unlawful and 
of no ( Ifee.t ; becaus(‘ debls have a preference 
to b( (piests, as the discharge of debts is an 
absolut«* duty, wliereus bequests are gratuii- 
ouK and voluntary; and that which is most 
indispensal)lc must he lirst considered. If, 
liojV( vi‘r, tlie cralilors of the deceased relin- 
quish their claims, tlie h(‘qucst is then valid, 
the ol).stacle to it being removed, and tho 
l(*gatee being su])po&ed to stand in need of 
his legacy. 

Ami so liheieise hy an infant. — Bequest 
by an infant is not valid. Shafei maintains 
that it is valid, i)rovided it be made to a dis- 
creet and advisable purpose ; because Omar 
confirmed tlic will of a Yaffai (that is, a 
boy who has nt arly reached the age of matu- 
rity) ; and also, b('causc in tlie execution of 
it a degree of advantage results to the in- 
fant, inasmuch as ho acquires tho merit of 
the deed,— whereas in the annulment of 
it he is deprived of all udvantrfk^^* I’he 
arguments of our doctors, in support of their 
i({)inion upon tliis point, are twolold.—TTRST, 
a will is a voluntary act, concerning which 
an infant has not a capacity of forming a 
proper judgment. Secondly, the declara- 
tion of an infant is not of a binding nature ; 
but if the validity of a bequest by such 
wera admitted, that effect would follow of 
course.— With regard to the tradition of 





Omar, tlie term YidQu, there tiaed, muat be 
understood to mean a person just arrived at 
the are of maturity, or, “the will of the 
Yafiai” relates merely to the celebration 
of Im obsequies, which is lawful in the 
opinion of our doctors. Besides, the annul- 
ment of the will is advantageous to the 
infant, since in allowing his property to pass 
to the heirs the rights of natural affection 
are maintained, as before mentioned. WiA 
respect to the assertion of Shafei, that “ in 
the execution of the will an advantage re- 
sults to the infant," it may be replied that 
the point to be attended in cases of 
advantage or loss, is, the immediate ten- 
dency of any act or deed, and not what may 
eventually result from it ; in 9 ther words, if 
the deed itself, in its immediate tendency, 
produce advantage, the execution of it on 
account of the infant is preferable ; but in 
the case here considered the deed (that is, 
the bequest), in its immediate tendency, 
leads to a loss of property, although even- 
tually the infant have an advantage, the 
bequest ];iaving been made with a view to 
obtain mdrit in the eye of Goo ; and since 
the bequest of the infant, in its immediate 
tendency, occasions a loss, it is not valid ; — 
in the sai 'C manner as holds in case of a 
divorce ; in o^er words, if an infant divorce 
his wife, or liis guardian do so on Ins behalf, 
it is not binding, notwithstanding a divorce 
may on many occasions bo attended with 
advantage,— us where an infant, having a 
wife who is poor, wishes to divorce her, and 
marry her sister, wlio is rich and handsome. 
—In short, bequest by an infant is invalid, 
according to our doctors ; — and in the same 
manner, if an infant should make a will, 
and die after he had attained to maturity, 
the will is not valid, as having been made 
at a time when he was uiiqualilied for such 
an act ; and so likewise, if uu iufant should 
say, “It is my will, wnene-sor 1 reach the 
age of maturity, that a third of my estate 
be considered as a legacy in favour of a par- 
ticular person," the will is not valid; be- 
cause an infant, being unqualified, is not 
competent to make a will that shall bo 
deemed valid immediately, or that can be 
rendered so by being suspended to a future 
period; in the same manner as he is inca- 
pable of divorce or emancipation. It is 
otherwise with respect to a slave or a 
Mokatib ; for they possess a complete com- 
petency, obstruotedT merely by the right of 
their master; and therefore all their acts 
(such as divorce, bequest, or so forth) are 
perfectly yalid if referred to a period when 
that bar iio longer exists ; as where a slave 
(for instance) says “ I declare my wife to be 
aivoVoed whenever I am free." # 

Or a Mokatib , — Bequest by a Mokatib is 
not valid, notwithstanding he leave effects 
Bufldcient to discharge his covenanted ran- 
som ; because the property of a Mokatib is not 
a fit Buy ect of gratuitous acts. Some assert 
that this is according to Hanecfa; but, that 
the two disciples hold a contrary opinion. 


A heque9t of (or tn favour of) afmtuB.in 
the toomb %$ A will in favonr of a 

foetus in the womb, and a will bequeathing 
a foetus, are both valid, provided the bira 
happen in less than six months from the 
date of the will. The nou!dd on which the 
first case proceeds is, that a legacy is, in n 
manner, a succession to property: and as a 
foetus is capable to succeed m the case of 
nheritance, it is so likewise in the case of 
a legacy, that being analogous to inherit- 
ance. If, however, the legatee should re- 
ect the legacy, it is rejected accordingly, as 
X bequest bears also the sense of an endow- 
ment, which may be declined. It is different 
with inheritance, as that is purely a sucoes- 
;ion, and is not annulled by the rejection of 
he heir. — Gift, moreover, difters from be- 
quest, it not being (like bequest) admitted 
n favour of a foetus ; for gift is purely an 
endowment ; and no person can endow a 
foetus with any tiling. The ground, on the 
)ther hand, on whicn the second case pro- 
ceeds is, that the existence of the foetus is 
understood at the period of making the will; 
and as the legacy of things not yet in being 
(such as the iruit a tree may hereafter 
yield) is valid, it follows that a legacy of a 
king actually existing is valid a fortiori, 

A female slate may he bequeathed with the 
exception of her progeny, — If a person be- 
queath a female slave, and except the off- 
spring of her womb, both the bequest and 
the exception are valid. The bequest is 
valid, because the words “female slave" 
do not include the offspring. As, however, 
in the ^'quest of a female slave, her off- 
spring is included dependently, where the 
bequest is absolute, it follows that where a 
slave ib bequeathed with an exception of her 
offspring, such bequest is valid. The excep- 
tion also is valid ; because as it is permitted 
to bequeath a faffus in the womb, it is also 
allowable to except it from a legacy ; for it 
is a rule that whatever is in itself capable of 
being the subject of a deed may also be 
excepted from that deed; and vice versH. 
Besides, the acceptance of the legatee is 
supended until the death of the testator; 
and the annulment of the declaration, pre- 
vious to the acceptance, is valid, as m a 
case of sale for instance. 

A bequest is rescinded by the express cfc- 
claratmi of the testator ; or by any act on 
his 2^art implying his retractation, — Upon 
the testator either expressly rescinding his 
bequest (as if he were to say, “ I retract 
what I had bequeathed "), or performing any 
act which argues his having rescinded it, 
retractation is established. It is established, 
in the former instance, evidently; and so 
likewise in the latter ; for as acts are de- 
monstrative of the inclination as much as 
express words, they are consequently equi- 
valent thereto. — It is to be observed, that if 
the testator perform, upon the article ha 
had bequeathed, any act which, when per- 
formed on the property of another, is the 
oaiue of terminating the right of me 
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pnoto {meh as the sUoKliter of a goat, or a retractation, if a hoshand deny hit 
rae roasting, or Doiling of it, tlie marriage, and the leife bring witnesses to 

fabnoation of a vessel from a jpieoe of oop- prove it, still a separation does not take 
the grinding wheat into flour, or tne place between them, 
ication of a sword from iron), — such act Nor his declartna it nnlatcful or tisurious, 
is a retractationPof the bequest. If, also, he —If a testator declare the will he has made 
perform upon it any act creating an addi- in favour of a particular person to bennlaw- 
tion to the legacy, and this addition be so ful or usurious, ^is is not a retractation, 
connected, that the legacy cannot be sepa- because the speoitication of it under the 
rately delivered (as where a person Tbe- description of illegality or usury is a plain 
queaths the flour of wheat, and afterwards proof that the subject of the description 
mixes it with oil,— or a piece of ground, and (namely, the will) does actually exist. The 
afterwards erects a building on it,— or un- case would bo diflerent if he should declare 
dressed cotton, and afterwards dresses it, — the will to bo null ; for that is evidently a 
or a piece of cloth, and afterwards lines or retractation ; because, as a thing which is 
covers a gown with it),— such act is a re- null is non-existent, the description of null 
tractation of the bequest. It is otherwise evinces that the thing so described no longer 
with respect to plastering the wall of a be- exists, it is otherwise with the description 
qu^athea house, or undenuiiiing the foun- of unlawful; for that indicates a oontinu- 
dation of it ; for these acts do nut indicate a aneo of the existence, as illegality cannot 
retractation of the bequest, as they afleet apply to a nononit y. 

tbe legacy in its dependencies only. Or deairing the executum of it to he de» 

Or which extinguishes his property in the ferred. — If a testator should desiro that the 
legacy. — Evfry act or deed which occasions execution of his will be suspended for some 
an extinction of the property of the testator time after his death, this is not a rotraota- 
is a retractation from his bequest (as where, tion. If, on tlie contrary, ho say “1 depart 
for instance, a testator sells the article lie from my will," he is then held to have re- 
bad bequeathed, and afterwards purchases it, traoted it. 

— or gives it to some person, and afterwards A hegnest to one person is annulled hy a 
retracts the gift), — and consequently, the snhsequent hapiesi of the same article to an» 
legacy does not go to tlie legatee after liis other. — If a person say, “ 1 will that a par- 
[the testator’s] decease ; — because a wdll can ticular slave, which i formerly bequeathed 
hold good onlv with respect to the testator’s to Zeyd, be given as a legacy to AmroOj" in 
property ; and therefore, upon his proiierty that case a retractation Ifom the first will is 
being extinguished, the bequest becomes established, as the tenor of his speech evi- 
nidl of course. (It is to be observed that dently shows that it was not his intention 
the washing of a bequeathed garment is not they shouW both partake of the legacy. It 
a retractation from the bequest ; on the con- is otherwise ^yhero a person first leaves a 
Irary, it is ratlier a confirmation of it, as it particular article to one man, and then 
is a custom to wash garments before they are leaves the same thing to another as if he 
given to any person.) should say, “ 1 will tliat this tiling be given 

The testator's denying his bequest is not a to Zeyd," and afterwards make a bequest of 
retractation of U. — Iy a testator deny his the same thing in favour of Amroo for 
bequest, and the legatee produce witnesses in that case a retractation of the first will 
to prove it, there is in that case a diderence does not take place ; the subject being 
of opinion among our doctors ; — for accord- capable of division, and the separate Bon- 
ing to Mohammed this is not a retractation ; tcnccs bearing that construction. 

— whereas Aboo Yoosaf maintains that it is Unless that other he not then alive. — Ip a 
so, because retractation signities the testator person say, “ the slave whicli I formerly left 
negativing his bequest at the present time ; ^ to Zeyd 1 now bequeath to Amroo," and at 
and as the denial is a negative apidying i that time Amroo be not alive, the first will, 
both to the present and to the imst, it there- in favour of Zeyd, holds good ; for that wa« 
fore amounts to a retractation a fortiori, annulled only on account of the legacy hav- 
The argument of Mohammed is, that the ing been conipletedy devised to Amroo ; and 
denial of a bequest signifies the putting a upon this no longer remaining in force, be- 
negative upon it with respect to the past, cause of Amroo’ s death, the first will reverts, 
of which its being negatived with respect —If, on the contrary, Amroo be alive at the 
to the present is a consequence ; and upon time of the bequest in his favour, and after- 
the bequest being proved, by witnes.ses, to wards die before the testator, the Wacy [the 
exist at present, the denial is of no effect, slave] in that case passes to the Heirs, both 
Another argument is, that as a retractatioa bequests being void,— the first, becai^ of 
implies the former existence of a will, and the retractation,— and the last, becaAe of 
the present annihilation of it, and denial the death of the legatee previous to that of 
(on tne other hand) disavows both the former the testator, 
and the present existence of it, there is 
therefore an evident difference between a 
retractation and a denial ; whence the latter 
ought not to be considered in the light of the 
former ;Y-and accordingly, denial not being 
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CHAPTER 11. 

OOirCEEKINa THE BEQUEST OF A THIED OF 
THE ESTATE. 

Cdise of a person bequeathing two thirds of 
his property to two persons respectively , — 
If a person bequeath a third of his property 
to one man» and a third to another, ana the 
heirs refuse their consent to the execution of 
both bequests, one third is in that case 
divided equally between the two legatees ; 
for where the will exceeds a third of the 
estate, and the heirs refuse their consent to 
tho execution of the whole, it is then re- 
stricted to one third, as has been already 
explained ; and as, in the present instance, 
the right of both claimants is equally good, 
and the third is capable of division, it is 
therefore divided equally between them. 

Or a third to one and a sixth to the other. 
— Lp a man bequeath a third of his property 
to one person and a sixth to another, and the 
heirs refuse to confirm the whole, in that 
case one third of tho property is to be 
divided between the legatees in three e(iual 
lots, two to the lej^ateo of the third, and one 
to the legatee of tho sixth ; because the 
bequest does not hold good for any thing 
beyond one third ; and as both the legatees 
lay thei claims on equally good ground, and 
it is impossible to discharge their demands 
(namely, a third and a sixth) with one third 
only, that is therefore sliared between tliem 
in proportion to their respective claims, in 
the same manner as is practised with cre- 
ditors, in discharging the debts of a person 
who dies insolvent. Here, moreover, the 
right of one legatee is to a sixth, and that of 
the other to a third ; and as a third is twice 
the amount of a sixth, the Hiird is therefore 
divided between tho claimants in three 
shares, two shares going to the one, and one 
share to tho other. 

Oases of Mohahat A will by 

way of Mohabat, on a deathbed, is the same 
in effect as a bequest of property, and is 
therefore executed to any amount not ex- 
coedinff a third of tbo testator’s estate. (Mo- 
habat literally signifies a gift. In the lan- 
(^uage of the law it means a gift interwoven 
in some compact or deed, as if a person should 
sell part of his property to another at an in- 
ferior value.) 

If a person, having two slaves, one esti- 
mated at thirty dirms, and the other at sixty, 
should bn his deathbed will that the slave 


♦ The whole passage within the crochets 
seem^ to be an interpolation of the Molovees 
employed in the composition of the Persian 
version of the Hedaya, as the translator has 
oonsnlted various Arabic copies, without find- 
ing it in any of them. It may possibly have 
been inserted in some copies of the work in 
the manner of marginal illustrations, which 
induced the Molovees to give it a place in 
the text. 


worth thirty dirms be sold to Zeyd for ten, 
and that the other worth sixty, be sold to 
Omar for twenty, —in that case Zeyd obtains 
a Mohabat of twenty dirms, and Omar a 
Mohabat of forty dirms ; ai^ this is what is 
denominated a by Moh^at. But if the 
testator should not be possessed of any other 
property than these two skives, and the heirs 
refuse to ratify the will, in that case the 
Mohabat is executed only in the proportion 
of a third. Now the whole of the property 
is ninety dirms, that being the aggregate 
value of the two slaves : one third of that, 
therefore (being thirty dirms). is divided 
into three share's, two of which are given 
in Mohabat to Omar, and one to Zeyd ; that 
is, the slave worth sixty dirms is sold to 
Omar for forty, and the other, worth thirty, 
to Zeyd, for twenty. 

If a person, having two slaves, one valued 
at thirty dirms, and the other at sixty, should 
on his deathbed emancipate both, such manu- 
mission is in eff'ect a bequest. If, therefore, 
tlm person in question leave no other pro- 
l)erty than these two slaves, and thn heirs 
refuse their consent to the emancipation, it 
takes effect in the proportion of one third ; 
that is to say, each of the slaves is rendered 
free in one third of his value, and must earn 
the freedom of the remaining two thirds by 
emancipatory labour. 

And bequests of specific sums of money , — 
If a person bequeatii a particular number of 
dirms, without si)ecifying the relative pro- 
portion they bear to his estate, — such as a 
half, a third, a fourth, or the like, — it is 
valid, but is executed only to the extent of 
a third of his whole property, unless the 
heirs he willing to confirm the whole. Thus 
if a person, having only ninety dirms, should 
bequeath thirty to Zeyd, and sixty to Omar, 
and the heirs refuse their assent to it, in that 
ease tho sum of the two legacies is reduced 
to thirty dirms, of which Zeyd receives ten, 
and Omar twenty.] 

Ouse of a person bequeathing the whole of 
his estate to o>ie, and then a third of it to 
another. — If a person first bequeath the 
whole of his estate to one man, and then a 
third of it to another,* and the heirs refuse 
their assent, in that case one third of his 
estate is divided into four shares, of which 
three are given to tlie legatee of the whole, 
and one to the legatee of the third. This 
is according to the two disciples. Haneefa 
alleges that the third of the estate must be 
divided equally between the two legatees ; 
for in his opinion, when a legacy is extended 
beyond a third, the excess is of no weight 
in the determination. The argument of the 
two disciples is, that the testator has two 
objects in view; for first, he designs that 


* This supposes the testator, first, to say, 
'* I bequeath the whole of my property to 
Zeyd*’ (for instance), and again, at some 
future time, “ I bequeath a third of my 
property to Amroo.*' • 
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oMhof the legatees shall receive the whole the aoprehension before stated is of no weight 
of Ins legacy ; and secondly, that a supe- in this instance, as the right of the legatee 
nonty of the one over the other shall be is here connected with the very article with 
maintained. Now the attainment of the which the right of the heirs has a connexion, 
hrst of these objects is impossible, because In the case, on the contrary, of a legacy of a 
of the right of the heirs, and is, indeed, in snccilic number of dirms, if the property of 
itself impracticabk ; but as there is no bar tne testator be destroyed, and ho afterwards 
to the full accomplishment of the second acquire more, the legacy would be valid, and 
object, the superiority of the one over the executed by means of the newly acquired 
other is preserved, in the same manner as in property ; whence it is plain that the right 
the cases of bequest by Mohabat, or einanci- of the legatee, in the case of a legacy of a 
pation, or, of legacies of a speoitic number spocitic number of tlinns, is not connected 
of dirms. The argument of llaneefa is, with the substance, and consequently is not 
that a will is null and void in whatever annulled on account of its destruction, 
degree it may exceed a third of the estate, Thv bequest of “ a son* s portion of inhe- 

where the heirs refuse their assent: and n'tance** is roitl, hut not the bequest of an 

cannot on any sort of pretext be executed in equirulent to it. — If a person bequeatn to 
that amount, as being repugnant to th(‘ ordi- another “ liis sou’s portion of inheritance,'^* 
nance of the law in this ])artieular. Since, sueh bt'quest is null, whereas, if he beijucath 
therefore, the will is rendered null in the “ an KQUi valiint to his son’s portion,” such 
excess above a third, one object of the tes- l)e(|uest is valid ; for the tirst is a bequest of 
tator (namely, to establish a bU])eriority) is what is the property of another, whereas 
also rendered null, as being comprehended the st'cond is merely a bequest of something 
in it; in the same manner as a Mohabat is similar; and the semblance of a thing is 
rendered null when interwoven in a contract ditferent from the thing itself, notwith- 
of sale which is afterwards invalidated; as standing its rate be determined thereby, 
where, for instance, a person si 11s, by Moha- Ziller is of opinion that a bequest of the 
bat, a slave valued at thirty dirms for twenty, form(T nature is likewise valid ; because at 
and the sale afterwards becomes void in coii- the time of making it the nortion belonged 
sequence of the loss of the subje{‘t of it pre- evidtailly to the testator. In reply to this, 
vious to the delivery, — in whieli ease the however, it is to be observed, that the legacy 
Mohabat also hecoriies void. It is otherwise does not take place until aft(T the di‘ath of 
in the cases of bequest by Mohaliat or email- the testator, wiien the proyierty does not bo- 
eipation, or of legacies of a specuhe number long to him, and Innico his bequest of his 
of dirms; for there the validity dot's not son’s yiorlioii is a bequest of proyierty not 

rest on the consent of the heirs ; it being his own. 

eventually possible that the bequests may !)('- A bequest of “ a portion ’’ of the estate is 
come valid notwithstanding the heirs sliould executed to the extent of the smallest portion 
refuse to ratify them, by the testator (tor in- inheritable from /V.— Ik a person bequeath 
stance), after making the bequest, increasing “ a portion of his estate',” the legatee is in 
his property to a degree that might render that ease entitled to the smallest portion 
the amount of the bequest no more than allotted to any of the heirs, — provided, 
equal to, or less than, one third of tin; whole, however, that such portion bo not less than 
Since, therefore, in these cases, the bequest a sixth, for then a complete sixth must bo 
is not in itself null, but rather stands within given to him; and if it should exceed a 
the possibility of being valid, a regard must sixth, in that ease also a sixth is given to 
consequently be paid, in such instances, to him ; for he is in no wise to get more than a 
the superiority or one of the parties. It is sixth. A case in which one of the inherit- 
otherwise in the ease here considered; for i( able portions is less than a sixth is where, 
is in this instance impossible that the will for instance, a person bequeaths to another 
should bo valid, as has been alread}" shown. ” a portion of his estate,'^ and leaves heirs, 
It is also otherwise where a person bequeaths at his death, a son and a wife ;-;-in which 
a particular slave, valued at one thousand case, although the share of the wife be only 
dirms, to Zeyd, and another, valued at two an eighth, yet the legatee receives a sixth, 
thousand dirms, to Bicker, and has liimself and the remainder is then divided between 
no other property than these slaves , for the wife and son [the heirs] according to th® 
although, in tnis case, there be a possibility ordinances of the law. A case, on the con- 
that the testator may so increase his pro- trary, in which all the inheritable^portions 
perty as to render the amount of the two exceed a sixth, is where, for instance, a 

slaves equal to, or less than, a third of the * ■ ^ 

whole, yet Bicker would receive a proportion 

according to the third, not according to the * In this, and several subsequent examples, 
amount of the legacy (viz. two thousand the effect depends entirely upon the terms in 
dirms) ; because here the right of the lega- which the bequest is conceived, and which 
tees is connected with the substance of the must therefore be particularly attended to. 
slaves, on this ground, that if the slave —Thus, in the present instance, the testator 
should be destroyed, the will would be is suiJpgsed to say, ” I bequeath to SUCH AH 
rendered •void, notwithstanding the testafbr ohe my son’s portion of inheritance;’* and 
might have acquired other property. Hence wo ff the rest. 
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price of a goat most ia that case ho paid to 
Zeyd ; for the testator’s expression “ a goat 
of his pro^rty'’ denotes his intention to 
bequeath the worth of the animal. If, on 
the contrary, he neither bequeath “ a goat 
of his property," nor “ one of his goats," 
but simply “ a goat” (to Zevd), without any 
relation to his property or nerd of goats, in 
that case there is a difference of opinion, 
some saying that the bequest is not valid, as 
the absolute expression of the testator de- 
notes his intention to have been a legacy of 
the animal itself, of which he had none,— 
whilst others maintain it to be valid, for this 
reason, that the testator having specified a 
goat, of which he had none, must be sup- 
posed to have intended the worth of it. If, 
on the other hand, the words of the testator 
were, I bequeath one of my goats," in 
that case the bequest is evidently invalid ; 
because the relation to his herd of goats 
determines the legacy to have been restricted 
to the animal itself. (A variety of cases of 
this nature occur, and are determined on the 
principle now stated.) 

Distribution of a bequest made indefinitely 
to three different descriptions of per sons.— 
Ip a person bequeath ‘‘a third of his pro- 
perty to Ills Am-Walids, to the distn^ssed, 
and 1' beggars,” and the Am-Walids 
amount to three in all,— in that case, accord- 
ing to the two Khlers, a third of his property 
is, after his death, divided into five shares, 
of which three arc givtn Hpially among the 
Am-Walids, one to the distressed, and one 
to beggars.^ Mohammed, on the contrary, 
says that it is to be divided into seven 
shares, of which three are distributed in 
e(jual portions among the Ani-Walida, two 
given to the distressed, and tw#to beggars.* 

Or, to an individual, and a particular, 
class of people. — If a person lu'c^ueath “a 
third of nis property to a certain person and 
to the distressed," in that case, aijcordiug to 
the two Elders, the third is divided into twe 
equal parts, one of which is given to the 
person named, and the other to llie dis- 
tressed ; whereas Mahommed maintains, that 
it must be divided into three shares, one to 
bo given to the said person, and two to the 
distressed. 

Or to a particular class of people alone . — 
Ip a person bequeath “ a third of his pro- 
perty to the distressed,'’ the two Elders are 
of opinion that the executor may in that 
case give the whole of the third to one dis- 
tressed person ; whereas Mohammed holds 
that it caqnot be given to fe\yer than two. 

Case of ‘a third person being admitted, by 
the testator, to a participation u ith two othet 
legatees. — Ip a person bequeath one hun 
drod dirms to Zeyd, and one hundred to 
Amroo, and afterwords declare Bicker to be 


* The arguments are here omitted, as (in 
this and some following instances) they turn 
on certain peculiaritiea iu the grammar of 
the Arabic language. 


a participator with them, by say^, “ I 
have mane thee Bicker a sh^r with Zeyd 
and Omar," Bicker is in that case entitled 
to a third of each of their portions, in order 
that he may be put on an Equality, as the 
words of the testator evidently imply that 
intention, for the term usei. by him [ohirkat] 
literally means equality, which it is here 
possible to preserve, and there is no imprao- 
icability in the execution of the bequest. It 
8 otherwise, where the portions of the lega- 
tees are unequal, as if the legacy of Zeyd 
were four hundred dirms and that of Omar 
two hundred, and Bicker were declared 
by the testator to be a sharer with them; 
for in that case the establishment of an 
equality is impracticable, and therefore 
Bicker is entitlea to receive a moiety of each 
of their shares, that they may be brought as 
nearly on an equality as possible. 

An acknowledgment of debt, upon a death- 
bed, is efficient to the extent of a third of the 
estate. — If a person, on his death-bed, say to 
his heirs, ‘‘ I am indebted to Zeyd, and you 
must credit what he says,” in that case the 
claini of Zeyd, to any amount not exceeding 
a third of the estate, must be admitted, 
although tlie heirs should falsify it. This 
proceeds on a favourable construction. Ana- 
logy would suggest that the declaration 
of Zeyd is not to be credited ; for although 
an acknowledgment concerning a thing un- 
detiued be approved, still its effect depends 
upon tlie ascertainment of it ; and as that 
cannot l)o had, because of the death of the 
acknowledger, it would follow that the 
declaration of Zeyd is of no weight. The 
reason, however, for a more favourable con- 
struction, in this particular, is, that the 
object of the acknowledger is evidently to 
give Zeyd a preference over his heirs ; and 
it being possible to execute his design in the 
way of a bequest, and men being (moreover) 
desirous of discharging themselves of obli- 
gations where they may know of the debt 
Itself, but are uncertain as to the amount 
(as having forgotten it), the acknowledg- 
ment is therefore considered equivalent to a 
bequest of which the amount is left to the 
determination of the legatee, — whence the 
matter is regarded in the same light as if 
the acknowledger had said to his heirs, “ if 
Zeyd come and claim any^ thing from you on 
my behalf, pay him the same, to whatever 
amount,” — which declaration would be re- 
cognized and complied with, to the amount 
of one third of the estate ; and the acknow- 
ledgment being thus eouivalentto a bequest, 
the declaration of Zeyd must be credited to 
the amount of one third of the acknow- 
ledger’s estate, and no more. If, therefore, 
besides the acknowledgment in question, the 
dying person had made various bequests in 
favour of others, one third of his estate 
must be set apart for the legatees, and two 
thirds for the heirs, when both parties must 
be required “to verify the declaration of 
Zey«I to such extent as they maf^ think 
proper." Now, if both parties acknowledge 
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that there is something owing to Zeyd, it is respect to him, of , who is not \inder 

evident that there rests a debt upon the a legal incapacity, namely, the stranger } — 
estate affecting the shares of each respec- whereas a declaration or acknowledgment 
tively ; and accordingly, a deduction is is an annunciation of the right of the parties- 
niade from the Rgatees, to the amount of in whose favour it is made, referred to a past 
one third of what they acknowledge to be time, under the description of joint concern, 
owing to Zeyd, aq^ fVom the heirs, to the a thing which cannot be established ; for the 
amount of two thirds of what they have so establishment of it with respect to the 
acknowledged, in order that the acknow- stranger only, independent of the descrip- 
ledgment of each party may be carried into tion of joint concern, is contrary to the 
execution in proportion to his right in the tenor of the dying person's declaration ; 
whole estate. Ii Zeyd should claim still and the establishment of it (on the other 
more than what falls to him in virtue of hand) in the manner of joint concern^ Ooca- 
this acknowledgment of the parties, each sions the establishment of a declaration in 
party [the heirs and legatees] must be favour of an heir, upon a deathbed, which 
respectively rco aired to make oath, to the is unlawful. 

best of their knowledge, or, in other words, Ant/ accUIcnt occasioning uncertainty with 
to this effect, that “ they do not know of respect to the legatees annuls the wilL — Ip a 
any more ’>eing due to Zeyd ; ”~for they person bequeath three garments of different 
cannot required to swear jwsitively, as prices, leaving the best to Zeyd, the next in 
their oatii* regards a matter between the value to Omar, and the worst to Bicker, and 
claimant i T^d the a ^k'^owledger merely, and one of these garments be afterwards lost, 
in which tV-y not principals. without its bi ing known which of them it 

A joint hequest to an heir and a stranger was, and the heirs of the testator declare, to 
is executed in favour of the latter only, to each legatee in particular, that “ his share is 
the extent of one half, — If a person bequeath lost,’' the bequest is null in toto, as it is in 
any article jointly to one of his lieirs and a this case une<irtain who are the legatees, and 
stranger, in this case the b(‘quest in favour such uncertainty occasions an annulment of 
of the heii’ is not admitted, and a moiety the will, since the Kazee cannot pass a 
only of the legacy is given to the stranger ; decree concerning a thing unknown. If, on 
because, as an heir jiossesses the ca])acity of the contrary, the heirs make over the two 
b(‘ing a legatee,* ho therefore obstructs the remaining garments to the legatees, the 
stranger in the title which he would other- bequest is not null, but still continues in 
wise have to the complete legacy. It is not force, and those two garments are divided 
so where a legacy is left between one person among them, by two thirds of the best being 
living and another dead, for here the whole given to Zeyd, two thirds of the worst to 
goes to the living legatee, since as a dead lUckcr, and the remaining third of each to 
person is incapable of succeeding to a Omar. 

bequest, there is no obstruction in this Bequest of an apartment in a partnership 
instance. house.— Zeyd bequeath to Omar a specitio 

Ajid 80 likewise a joint hequest to the apartment of a house held in partnership 
murderer of the testator and a stranger. — between him and Bicker, it is requisite that 
If a person make a will jointly in favour of a partition be made of the house ; and then, 
his murderer and a stranger, in that case if tiie apartment so be(iucathed should fall 
the murderer is not entitled to any thing, within the share of Zeyd, it must be given 
and the stranger receives only a moiety of to Omar as his legacy, according to the two 
the legacy, for the reason assigned in the Elders ; whereas, according to Mohammed, 
foregoing case, to wit, that the murderer he is entitled only to one half of it. If, on 
(like an heir) possesses the capacity of being the other hand, the apartment so bequeathed 
a legatee, and therefore obstructs the should not fall within the share of Zeyd, 
stranger’s title to the whole, as there stated, then, according to the two Elders, a number 
It is otherwise where a person, on his death- of cubits equal to the size of the beq^ueathed 
bed, makes a declaration of anv specilic apartment must be given to Omar from the 
thing or sum due by him to one of his heirs share of Zeyd, whereas, according to Moham- 
and a stranger jointly; for there th^ dcclara- med, he is entitled only to half that number, 
tion is invalid as well with resp(’ct to the The argument of Mohammed is that in this 
stranger as the heir. The reason of this case the testator has bequeathed partly his 
distinction is, that a will or bequest is an own property, and partly the gq^perty of 
indication of endowment ; and as, by it, a another, inasmuch as the house was shared 
joint concern is established between the twe/ equally between him and Bicker in all its 
legatees, the bequest is therefore valid with parts. The bequest, therefore, takes effect 

■ with respect to the former, but remains 

■ ^ 'suspended with respect to the latter ; and if, 

* The incapacity of an heir to succeed to upon the partition (which is a species of 
a legacy does not arise from any natural or exchange), the apartment fall within the 
original defect in him, but is occasioned share of Zeyd, still that part of the bequest 

solely by the ordinance of the law in this which had remained suspended does not take 
particular, which suspends it upon the effect, any more than where a person be- 
consent of his co-heirs. qq^aths to another some article which does 
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not bel<^ to liim, and afterwards purohasM 
tiiat artime. Where, moreover, upjon a parti- 
tion of the house, the apartment in question 
&IU to the share of the testator, his bequest 
takes effect with respect to the actual legacy, 
namely, an half of the apartmeqt ; whereas 
if, on the contrary, it falls to the lot of 
Bicker, Amroo (the legatee) is to receive from 
the share of Zeyd, a number of yards equi- 
valent to half the apartment ; because, upon 
the actual legacy failing the bequest must be 
executed by means of the consideration 
received in exchange for it; in the same 
manner as where a person bequeaths a slave 
who is afterwards killed ; in which case the 
legacy must be executed from the compensa- 
tion received for his blood (contrary to 
where the slave is sold ; lor in this case the 
bequest has no connexion with the price 
received, but is completely annulled by the 
sale ; whereas a bequest is not annulled by a 
partition, as that is also a species of separa- 
tion of property). —-The argument of the two 
Elders is, that the testator has certainly 
meant to bequeath an article in which his 
property may bo tirmljr and solidly estab- 
lished by means of partition ; for his apparent 
object is to bequeath an article which in 
every respect may be productive of use ; and 
that can be accomplished only by partition, 
as the use of a thing of which the property 
is shared in common with another is defec- 
tive.—Where, th(Tcforc, the apartment be- 
queathed, upon a partition being made, falls 
to the share of Zeyd, and his property in it 
is firmly established in toto, his bequest of it 
takes complete efi’ect. AN’itli respect to what 
is urged by Mohammed, that “ partition is a 
sort of exchange,” it may be replied that the 
quality of exchange, iu partition, is merely 
secondary, the original design of partition 
being, that each may enjoy the complete use 
of his own share (whence it is that the 
parties may be compiled to a partitioa of 
It) ; according to wliieh original design the 
apartment may be said to have been in the 
possession of Zeyd Irom the beginning., 
Where, on the other hand, it falls to the 
rfiare of Bicker, in that case the bequest of 
Zeyd takes eftect from the share allotted to 
him, to the quantity of cubits of the whole 
apartment; because that quantity is the 
consideration for the apartment, as has 
been already stated or, because the be- 
quest must be thus construed, that the 
testator, by the apartment, merely meant 
a sum of measurement equivalent thereto, 
in or den’, that his design may be answered 
as far as the nature of the case admits ; 
— otr else, because the testator may have 


♦ An objection and reply are here stated, 
which the translator prefers inserting in a 
note in order to avoid on interruption of the 
oontaxt. , 

** Objectioit,— I f such be the testatoir’s 
meaning, why is the particular apartn|ent, 


meant that the apartment dionld go to 
Omar, provided it fell to his share upon 
a partition^ or otherwise a sum of measure- 
ment equivalent to it;-j-thi8 case being 
analogous to that of a man suspending 
the freedom of a child born of his female 
slave, and the divorce df his wife, upon the 
circumstance of his female slave bearing the 
child (by saying, “ upon my female slave 
being aelivered of her first-born child, sucli 
child is free and my wife divorced”) ; which 
is construed to mean any child, to produce 
the divorce, and a living child to produce 
the emancipation . — t It is to be ooserved • 
that where the apartment does not fall to 
the share of Zeyd, if the extent of the 
whole house be one hundred cubits, and 
that of the apartment ten, Mahommed in 
that case is of opinion that the share of 
Zeyd is to be divided into tea parts, of 
which nine must be given to the heirs, 
and one to Omar whereas the two Elders 
hold that the share of Zeyd is to be divided 
into five parts, of which one must be given 
to Omar, and four to the testator’s heirs. 

g Vith respect to what is mentioned in the 
edaya, that [according to the two Elders] 

“ the share of the testator is divided into 
eleven parts, of which two are given to 
Omar and nine to the heirs,” it is a mistake, 
for this mode of division obtains only in 
cases of declaration or acknowledgment.) It 
is here proper to remark that if an acknow- 
ledgment be made under the same circum- 
stances as are here stated, as if Zeyd should 
declare an apartment of the extent of ten 
cubits, in a house of one hundred cubits, 
which he possessed in common with another, 
to be the i)ropcrty of Omar, some say that in 
this case also a difierence of opinion obtains 
between the two Elders and Mohammed; 
whilst others maintain that there is no 
difference of doctrine in this point. Moham- 
med also holding (in common with the two 
Elders) that in case the said apartment fall 
to the share of Zeyd, it goes complete to the 
acknowledgee [the person in whose favour 
the acknowledgment is made], or otherwise, 
that the share of the acknowledger is divided 
into eleven parts, of which two are given to 
the acknowledgee and nine to the acknow- 
ledger. The reason of this last adjustment 
is that the acknowledger here makes his 


given to Omar when it falls to the share of 
Zeyd?” 

“ llErLT.— The apartment in question is 
made the legacy, where it falls to the share 
of Zeyd, for this reason, that in thus settling 
the matter a regard is paid to the two chief 
distinguishing ciroumstances of the case, 
namely, the quantity or sum [of the thing 
bequeathed], and the investiture [of the 
legatee] with the actual apartment :~and 
as, where the apartment falls to the lot of 
Bicker, it is impossible to pay attention to 
bo^^h circumstances, it accordingly^ in that 
case suffices to pay attention to the first.” 
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aitoowledgrment to this purpose ; ** the The mhdity of a bequest of mow«y helonq- 
house which, exclusive of that apartment, ing to another rests upon the proprietor^ $ 
measures ninety cubits, is the joint property consent.— I p a person bequeath a tWisand 
of vme and my partner, —of which forty-live dirms that belong to another, the execution 
appertain to me ; and the aoknowledgee of tho bequest rests entirely on the consent 
(£am8 ten cubits from the fifty which fall to of the proprietor, and it is optional in him to 
the share of the %cknowledger. The fifty confirm it, or not, as he pleases. If he, 
cubits therefore, which constitute a moiety of therefore, after the death of the testaW. 
tho house, are divided between the acknow- give his consent, the bequest is valid^ ana 
ledger and aoknowledgee in this way, that tho money paid to the legatee accordingly, 
the aoknowledgee takes in the proportion of This consent, however, is purely voluntary 
ten cubite, and the acknowledger in the pro- and j^ratuitous ; whence if, alter having 
portion of forty-five, and accordingly that signified it, the person refuse to pay the 
moiety of the house is disposed of in eleven money, it is lawful. 

shares. It is otherwise with respect to a An he'n\ after 2 )art it hn of the estate t ac^ 
bequest, as before stated ; for there this hnoteledging a bequest in favour of another^ 
mode of division cannot obtain, as the must pay the acKnowIedycd legatee his pro^ 
testator, in making his bequest, cannot be portion of such bequest. — If two sons make 
supposed to have said “ this house, except a partition of their fatlicr’s estate, and one 
such an apartment, is in common between of them then declare that “his father had 

me and my partner,” since If he were to bequeathed a third of his property to Zeyd,** 

speak thus his bequest would be null, as the he [the declarer] must in that case make 

bequest of another’s property is not ap- over a third of his portion to Zeyd. This 

proved. Mohammed further remarks that proceeds ui)on a favourable construction, 
the difference between a bequest and an Moharnfiied, on tho contrary, maintains that 
acknowledgment is this, that an acknow- the declarer is to make over an half of his 
ledgment aftecting the property of another portion to Zeyd (and such is what analogy 
is approved (insomuch that if a person were would suggest) ; bt causc when this son made 
to dfeclare that “such a thing, held by Zeyd, the declaration that Zeyd was entitled to a 
is the property of Araroo,” and this person third, ho then in fact acclared Zeyd to be 
should at any time thereafter become pro- entitled to as much as himself, whence it is 

S rietor of that thing, he is directed to requisite that he make over a moiety of his 
eliver it up to Amroo), whereas a bequest portion to him, in order that both may be 
of the property of another is utterly null ])laced on an equality. The reason, how- 
and void, insomuch that if a person bequeath ever, for a more favourable construction in 
any thing belonging to another, and after- this particular is, that the son has here made 
wards become proprietor of that thing, and a declaration, in i’avour of Zeyd, of one 
die, still the bequest is of no cfiect.* third, affecting the whole estate indefinitely i 

as the whole estate has gone in two por- 

tions, each falling to each son respectively, it 
* There being here a considerable devia- follows that the son has made his declaration 
tion from the original text, and also some in favour of Zeyd with respect only to a 
confusion in the subject (owing to the quan- third of his own portion, 
tity of extraneous matter introduced by the i^cquest of a female slave who (previous to 
Persian commentators), the translator thinks the jyartition of the estate) produces a child, 
it his duty to give the whole passage lite- — If a person bequeath a particular female 
rally, from t P* 682 to * p. 683, as stated in the slave to Zeyd, and alter his death the said 
Araoio copy. — “ Where the apartment falls slave bring forth a child, the legatee is in 
to the other partner, not the testator, the that case (*ntitled to both the mother and 
house measuring one hundred cubits, and child, provided, however, that their added 
the apartment ten cubits, the testator’s share value do not exceed a third of tho estate, for 
is divided into ten lots, nine for tho heirs, then Zeyd is to receive the female slave, as 
and one for the legatee.— This i.s according far as a third of the estate, and if her value 

to Mohammed; for he supposes the legatee 

to multiply a moiety of the apartment by 

five (the number of cubits it measures), and Mohammed, — the only difference, according 
the heirs the half of the remainder of the to him, being that an acknowledment 
house by forty-five ; and thus the whole will affecting the property of anothetlLs valid, — 
compose five lots [of ten cubits], whic|i insomuch that he who makes an acknow- 
makes ten [lots of five cubits].— But accord- ledgment concerning property posses^d by 
ing to the two [Elders] it is divided into another in favour of a different person, and 
eleven lots ; because they suppose the legatee alterwards obtains possession of the same, 
to multiply by ten, ana the heirs by forty- must be directed to ^ve it up to the aoknow- 
five; ana thus the whole composes eleven* ledgee whereas a bequest affeotiM the 
lots, two for the legatee, and nine for the property of another is null; insomuch that 
heirs.— If declaration [acknowledgment] be if the testator should by any means after- 
put in the place of bequest, it is said theje is war^s became possessed of that property, 
a diffei^oe of opinion but it is also said and then die, still his bequest does not pass' 
that there is no difference on the part df [ii of no effect]. 
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he flliort of the third, the residue must be m^e 
up to him from the value of the child. This 
is aooordiuff to Haueefa. The two disciples, 
on the contrary, maintain that in this case 
the legatee is to receive to the amount of a 
third of the property from both the mother 
and child, in proportion to their respective 
values. Thus if the value of the mother be 
three hundred dirms, that of the child the 
same, and the other effects amount to six 
hundred dirms, the whole forms an estate of 
one thousand two hundred dirms, of which 
a third is four hundred. Now Hanecfa holds 
that in this case the female slave must be 
made over to the legatee in payment of three 
hundred dirms, and he also receives one 
hundred deducted from the value of the 
child ; — whereas the two disciples maintain 
that he is entitled to a deduction of two thirds 
from the value of each. The argument of the 
two disciples is, that the child is virtually 
included in the bequest, from its being (as it 
were) a dependent on the original subject of 
it, and that, therefore the bequest must be 
executed proportionally from both, without 
preference or distinction. — The argument of 
llaneefa is, that the mother is the original 
subject of the bequest, and the child only 
a dependent ; and the dependent cannot 
obstruct the original. If, moreover, the be- 
quest were executed equally from both, it 
induces this consccjucncc, that a part of the 
legacy is split off Irom the original subject, 
which is unlawful. All that is here advanced 
proceeds on a supposition of the birth of the 
child happening prior to the partition, and 
the acceptance of the legatee ; for if it should 
take place afterwards, the child incontestibly 
belongs to him, as being the offspring of his 
property; for liis right in the slave was 
fully and completely established by the par- 
tition. 

Section. 

Of the Period of Making Wilh. 

Gratuitous acts^ of immediate operation^ 
\f executed upon a deathbed ^ take effect to 
the extent of one third of the property only . — 
It is to be observed, as a general rule, that 
where a person performs^ with his property, 
any gratuitous deed, ot immediate opera- 
tion (that is, not restricted to his death), if 
he be in health at the time, such deed is 
valid to the extent of all his property, — or, 
if he be sick,* it takes effect to the extent of 
one third of his property ; and where a 
person performs such deed, with his pro- 
perty, re^ncted to the circumstance of his 
decease, it “takes effect to the extent of a 
third of his property, whether, at the time. 


* Arab. Mareez.—This term (as has been 
already observed) literally means sick. In4 
the language of the law, however, it is 
^ways used to signifv a dying person, — that 
is, “ sick of a mortal illness;’^ and in that 
sense it is invariably to be understood 
throughout this book. ^ 


he be sick or in health. If, on the contrary, 
a person makes an acknowledgment of debt, 
such acknowledment is of effect to the 
whole extent of his proper^, notwithstend- 
ing it be made during sickness, as this is not 
a gratuitous deed. Still, however, a decla- 
ration of this nature, made in health, pre- 
cedes a declaration of the same nature made 
in sickness. It is also to be remarked, that 
a sickness of which a person afterwards re- 
covers is considered, in law, as health,* 

An acknowledgment on a deathbed is valid 
in favour of a person who afterwards be- 
comes a)i heir ; but not a bequest or gift . — 
If a sick person make an acknowledgment 
of debt in favour of a strange woman, or 
make a bequest in her favour, or bestow a 
gift upon her, and afterwards marry her, 
and then die, the acknowledgment is valid ; 
but the bequest or gift is void ; for the nul- 
lity of an acknowledgment in favour of an 
heir depends on the person having been an 
heir at the time of making it, whereas the 
nullity of a bequest in favour of an heir 
depends on the legatee being so at the time 
of the testator’s death, as has been already 
explained ; and as the woman was not an 
heir at the time of the acknowledgment, but 
had become so [by marriage] at the time of 
the testator’s death, the acknowledgment is 
therefore valid, but the bequest is void ; and 
so likewise the gift, it being subject to the 
same rule as the bequest. 

Xeither is an acknowledgment so made 
valid., if the principle of inheritance had 
existed in the person previous to the deed . — 
If a sick person make an acknowledgment 
of debt due by liim to his son, or make a 
bo(iucst in his favour, or bestow a gdft upon 
him, at a time when the son was a Christian, 
and lie [tlie son] afterwards, previous to his 
father’s death, become a Mussulman, all 
tliose deeds of acknowledgment, gift, or be- 
quest, arc void; the bequest and the gift, 
because of the son being an heir at the death 
of his father, as above explained ; and the 
acknowledgment, because, although the son, 
on account of the bar fnamcly difference of 
religion), was not an iieir at the time of 
making it, still the cause of inheritance 
(namely consanguinity) did then exist, which 
throws an imputation on the father, as it 
engenders a suspicion that he may have 
made a false declaration, in order to secure 
the descent of part of his fortune to his son. 
It is different in the case of marriage, as 
above stated; for there the cause of inhe- 
ritance (namely, marriage), occurred poste- 
rior to the acknowledgment, and had no 
Existence previous thereto; for supposing 
the marriage to have existed at the period of 
making the acknowledgment, and that the 
wife, being then a Christian, should after- 


• This passage has no place in the Arabic 
copy. It has been introduced in the Per- 
siaif version as a premiss necessary to the 
completely understanding of what follows. 
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wards, before the husband's death, become 
a Mussulman, in that case it [the acknow- 
ledgement] would not be valid. 

Stick ackmwled^menty gifty or bequest, in 
favour of a son, b^mg a slave, who afterwards 
becomes free prcvioxts to the father'' s decease, 
is nevertheless void.~\Y a sick person make 
an acknowledgmeiH of debt due by him to 
lus son, who is an absolute slave or Moka- 
tib, — or bestow a gift upon liim, or niak(' a 
bequest in his favour, and the son sliould 
afterwards, before the death of his father, 
obtain his liberty, in that case none of these 
deeds are valid, because of the reasons ex- 
plained in the preceding example. It is 
related, in the Mabsoot, under tlie head of 
Acknowledgments, that “ the acknowledg- 
ment of a sick person in favour of his son 
who is a slave is valid, providi d !he slave be 
not in debt; for in that case the acknow- 
ledgment is, in cflect, in favour of the 
master, who is a stranger ; and an acknow- 
ledgment in favour of a stranger is valid;— 
whereas, if the slave were involved in debt, 
his father’s acknowledgment in his favour 
would not be valid, as in such case it (‘ould 
not be construed to be in fav<)ur of the 
master, since an indebted slave is the pro- 
prietor of his own acquisitions.’' — Tlie hi,*- 
quest is, however, invalid, because to estab- 
lish it regard must be paid to the tinu* of 
the testators death, and the son is at that 
time an heir, as being then free. With re- 
spect, indeed, to the gift, it is said to be 
valid,* provided the slave be not indebted ; 
because a gift is an immediate transfer and 
investiture ; and as the son is at that pcTiod 
a slave, the gift is in effect in favour of his 
master^ but if he be involved in debt th(‘ 
gift is invalid, as in that case he is master of 
nis o^vn acquisitions, and a gift is considered 
as such. According to the more commonly 
received authorities, however, the gift is 
void on either supposition; for as a gift 
during a mortal illness is eouivalent to a 
bequest, it is therefore invalid, in the same 
manner as a bequest would he which was 
made in favour of the same person. 

Rule for ascertaining a deathbed illness.— 
Paralytic, gouty, or consumptive jiersons, 
where their disorder has continued for a , 
length of time, and they are in no imim diate 
danger of death, do not fall under the de- 
scription of sick [Mareez], whence deeds of 
gift, executed by such, take effect to the 
extent of their whole property; bocauso, 
when a long time has elapsed, the patient 
has become familiarized to his disease, which 
is not then accounted as sickness. (I'he 
length of time requisite, by its lapse, to do 
away the idea of sickness in those cases is 
determined at one year ; and if after that 
time the invalid should become bedridden, 
he is then accounted as one recently sick). 
If, therefore, any of the sick persons thus 
described make a gift in the beginning of 

* Prob blv •nino’ ** in the Mabsoot."* 


their illness, or after they are bedridden, 
such gift takes effect from the third of their 
property, because at such a time there is 
apprehension of death (whence medicine is 
then administered to them), and therefore 
the disorder is then considered as a deathbed 
illness. 


CHAPTER III. 

OF KMANCIPATIOX UPON A DEATHBED; AND 

OF AVILLS RELATIVE TO EMANCIPATION. 

JCmancinnfion, gift, and acts of Mohabat^ 
on a de(if/d)ed, to he effect to the extent of a 
third of the propertg. — If a person, on his 
deathbed, emaneipato a slave, or give a por- 
tion of his property to another, or make a 
Mohabat,* in ]>urehaso or sab', by buying an 
artiide at an over-value, or selling it at an 
under- value, -or concerning the dower, hire, 
or 80 forth,— or Ih'Coiuc security for another, 
all these dec'ds are considered in the light of 
a bequest, and take effect to the extent of a 
third of his estab*. 

Case of a Mohidiat, and an emancipation 
hi/ the same person, — If a sick [dying] per- 
son make a Moliahat [of any kindkt and 
then emancipate his slave, and [after his 
death] the third of his property sufHco not 
for both, in that case Ilanecfu is of ojdnion 
that the Mohabat has the preference ; — in 
other words, if, aft(T executing the Mohabat, 
any ])art of the third remain, the slave is, 
without recomp('nso, free in that proportion, 
and must perform emancipatory labour for 
th(‘ remainder of his value,— or for his full 
value, if nothing remain. —If, on the con- 
trary, tli(! person first emancipate the slave, 
and th(*n make tlie Mohabat, the slave, 
and J;he person in whose favour the Mohabat 
is made, are upon a nerfect equality, 
and each takes from the tfiird of the estate 
in proportion to his right as, for instance, 


• Mohabat literally signifies connivance. — 
Thus, a purchuser or seller who gives more, 
or takes less, for an article than its real value, 
connives at the loss. — This term, therefore, is 
not confined to sale, but extends to every act 
in which the person connives at his own loss, 
such as (in the case of dower) paying the 
wife more than she is entitled to, or (in a 
case of hire) naving the hireling than 
ho had agreed for.— The translator preserves 
the original term, as it is purely tecnnicfii.— 
The Arabic text expresses this passage with 
great brevity : “ W hoso frees his slave in sick- 
ness, or sells, or connives, or gives, it is law- 
ful, and recognized to the extent of a tldrd 
of his property.’' 

t That 18, ‘^execute any contract, or wr- 
form any act, by which he sustains a wuM 
loss." 
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the ela^e if emancipated from the third 
of the estate in the proportion of his 
Tslue, luid performs emancipatory labour 
for the remainder,— and the person in whose 
fayohlf the Hohabat is made takes in thepro- 
portion of his Mohabat^ and makes good the 
remainder. — The two disciples maintain that 
the emancipation has the preference in both 
oases, for it is the stronger, inasmuch as it 
does not admit of retractation. Haneefa, on 
the contrary, maintains that Mohabat is the 
stronger, as being interwoven in a compact 
of exchange : contrary to emancipation, for 
in that there is no exchange. If, therefore, 
the Mohabat be first made, it sets aside the 
emancipation, because of the comparative 
weakness thereof whereas, if the emanci- 
ation be first made, it obstructs the Moha- 
at, because of its priority, but still does not 
set it aside, as emancipation is incapable of 
setting aside a Mohabat ; —wlience, in this 
instance, both are placed iipon a footing. 
According, therefore, to this difference of 
opinion, if a person bo possessed of two slaves, 
one valued at two hundred dirms, and the 
other at one hundred, and first sell the for- 
mer hy a Mohabat sale, for one hundred 
dirms, and afterwards emancipate the latter, 
and die, leaving no other property, in that 
case, acc>.rding to llaneefa, the Mohabat is 
executed in f\ill, and the other slave is re- 

S uired to perform emancipatory labour to 
ie full amount of his value whereas if, on 
the contrary, the emancipation precede the 
Mohabat, then a third ot the value of both 
slaves, amounting to one hundred dirms, is 
divided equally between both parties (that 
is, between the emancipated slave and the 
person in whose favour tho Mohabat was 
made) ; and accordingly, a moiety of the 
slave is emancipated without any considera- 
tion, and ho is to perform emancipatory 
labour for fifty dirms more, being tlio remain- 
ing half of Ills value and fifty dirms are 
deducted, iu the manner of a Mohabat, from 
the slave sold hy Mohabat, and his prfee is 
then one hundred and fifty dirms, for which 
the purchaser is accountaolo : — but the two 
disciples maintain that the slave is com- 
pletely free in both instances. In the same 
manner, if a person, upon his deathbed, first 
sell a slave by Mohabat, then emancipate a 
second, and afterwards sell a third by Moha- 
bat, and have no other property besides these 
three slaves, in that case, according to 
Haneefa, the half of tho third of the pro- 
perty must be allowed to the person iu whoso 
favour the Mohabat was first made, and the 
remaining half of the third is equally divided 
betwee^tiie emancipated slave and the one 
in whose favour the last Mohabat was made> 
— ^wmercas, had he first emancipated one, 
then sold the second by Mohabat, and after- 
wards emancipated the third, in that case one 
third of tho estate would be divided into two 
equal shares, of which one would be given 
tn the person in whose favour the Mohabat 
sale was made, and the other equally divided 
between the two emancipated slaves but 


the two disoiples maintain that in both cases 
the emancipation is to be preferred* 

Mohabat or emanci^tion precede^ in their 
execution f the actual oeque ^, — It is to be 
observed, as a standing rule/ that where 
a person Iwqueaths severa? legacies, and the 
third of his property suffices for the payment 
of the whole, they are ali,carried into execu- 
tion without a iflbferentfe being given to 
either. But if, besides these legacies, he 
should in his last illness emancipate a slave, 
or direct the emancipation to take place after 
his death, or sell something by Mohabat,— 
in that case both kinds of emancipation, os 
well as the Mohabat, are preferred to the 
legacies, and must therefore be first executed 
from the third of the estate, and the remain- 
der (if there be any) is then divided equally 
among the iegatees. 

The a2)propr{ation of a hy bequest^ to 
the emancipation of a slave is annulled hy the 
subsequent loss or failure of any part of it ; 
hut not the appro2)riation of a sum to the 
performance of a piUjrimage. — If a person, 
on liis deathbed, set aside one hundred dirms, 
and will that “ after his death the said sum 
be applied to the emancipation of a slave,'^ 
and one dirm of the number happen to be 
lost, in that case Haneefa maintains that the 
will is annulled, and that the remaining 
ninety-nine dirms cannot be applied to the 
purpose of emancipating a slave. If, on the 
contrary, the person will that “ the said sum 
be appropriated to defray the expense of a 
pilgrimage to Mecca,’' in that case the loss or 
destruction of one dirm does not invalidate 
the will, but the remaining ninety-nine dirms 
are applied to the purpose prescribed by the 
testator, by deputing a person from such a 
distance as may enable him to reach Mecca 
by means of the said sum. (If also, in this 
last case, part of the sum have been lost or 
destroyed, and there remain a part after the 
return of the pilgrim, it must be restored to 
tlie heirs.) The two disciples maintain 
the will is valid in the former instance like- 
wise, and the ninety-nine dirms applied to 
the emancipation of a slave, in the same 
manner as (in tho other instance) to the per- 
formance of the pilgrimage. The argu- 
ment of Haneefa is that, in the former in- 
stance, the will directs the emancipation of 
a slave valued at one hundred dirms ; and 
therefore, if it were executed with ninety- 
nine dirms, it would take effect in favour of 
a person different from the intended legatee, 
which is not lawful. It is otherwise with a 
bequest concerning pilgrimage, as pilgrimage 
is purely a religious duty, and i^gious 
duties appertain exclusively to God; and as 
Gop therefore is the legatee* in this instance, 
a diminution of the sum does not induce an 
execution of the will in favour of any other 
than the legatee, since a pilgrimage for 


* Arab. Asl ; literally, a root ; meaning 
(in this place) a principle or ground of ^deei- 
sign in ail parallel oases. 
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dinns k performed on behalf of 
lOD, as much as a pilnimage for one hnndr^ 
dirms. Borne haye oDsery^ that this diffe* 
renee of opinion between Haneefa and the 
two disoimes is founded on the different sen> 
timents they entirtain with respect to the 
emancipation of a slaTc; the two disciples 
holding it to be a leligious act, in the same 
manner as the performance of a pilgrimage ; 
and Haneefa considering it as an act in 
favour of the slave alone. (The compiler of 
the Hedaya remarks that this last opinion is 
approved.) 

A slave exceedtna a third of the property ^ 
emaneijpated on a aeathhedy is exempt ea from 
emancipatory labour by the heirs assenting 
to his freedom. — If a person during his last 
illness emancipate a slave valued at one 
hundred dirms, and die, leaving two sons 
and one hundred dirms, and the emancipated 
slave and his heirs give their consent to the 
emancipation, the slave is not required to 
perform any emancipatory service whatever, 
nut is free without so doing ; for although 
the manumission was eq^uivalent to a bequest 
in the proportion beyond a third of the eman- 
cipator’s property, yet it is valid on the heirs 
assenting to it. 

A beguest of emancipation, in favour of a 
slavey ts annulled by nis being made over in 
compensation for an offence committed hj 
him. — If a person will that “his heirs mnau- 
cipate his slave at his decease,” and the 
slave, after the death of the testator, commit 
an offence, and the heirs surrender him, as 
a compensation, to the avenger of offence, 
the will is void ; because the surrender of 
him in compensation for the offence is ap- 
proved ; for as the right of the testator must 
yield to that of the avenger of offence, the 
right of the legatee must consequently yield 
to it likewise, since a legatee obtains his 
right in the legacy from the testator ; and 
as, upon the slave being surrendered in com- 
pensation for the offence, he passes out of the 
property of the testator, the will is void of 
course. If, on the contrary, the heirs prefer 
paying a redemptionary atonement, the will 
remains valid, and does not become void 
(but in this case the rbdemptionary atone- 
ment falls entirely upon their property, as 
they have themselves undertaken the pay- 
ment of it) ; and as the slave, by the pay- 
ment of the redemption, is purified from the 
offence, the case is therefore the same as if he 
had not offended at all, and the will takes 
effect of course. 

Where the heir and the legatee agree con- 
cerning a slave having been emancipated by 
the testator t the allegation of the heir is 
credited with respect to the date of the deed. 
— If a person bequeath to another “ a third 
of his property,” and leave, among his other 
effects, a slave, and the legatee and heirs 
ajgree that the testator had emancipated the 
Slave, but differ with respect to the time of 
such emancipatioii (the legatee asserting 
Hiat it was daring his healtl^ and the^ heirs, 
on ibfi otbfr han^ xnaintainiiig that it wcte 


during bis siokness), in that case tho woiff 
of therein most be credited, and the legate# 
is entitled only to what remains after the 
value of the slave is deducted from the third 
of the testator’s whole property ; • because 
the legatee here pleads his title to a Udrd of 
what remains after the emancipation of the 
slave, since manumission granted during 
health d9es not stand as a bequest (whence 
it is that it takes effect from the whole of the 
property), and the heirs resist his plea, 
asserting that the testator had emanoipatea 
the slave during sickness; and as manu- 
mission during sickness is a species of 
quest, and takes place of a bequest of a thiid 
of the property, the heirs are therefore nega- 
tors ; and as the assertion of a negator [the 
defondaut], u])on oath, must be credited, 
the legatee is therefore entitled to nothing 
whatever unless there should remain some 
excess in the third of the property over 
and above the value of the slave, in which 
case the legatee is entitled to such excess ; 
or, unless the legatee confirm his assertion 
by evidences, in whieh case ho is entitled 
to d third of what remains of the whole 
estate after the cmam“ii)ation of the -slave. 

Case of an alleged emancipation and debty 
credited by the heirs. — If a person die, 
leaving no other property except one slave, 
and the slave say tq the heirs “ your father, 
whilst he was in health, emancipated me,” 
and another person say to them “ your 
father was indebted to mo one hundred 
dirms,” and the heirs credit both these 
assertions, (as, for instance, by replying to 
them together, “you both speak truly”), 
the slave is, in that case, reauired to per- 
form emancipatory labour to the full extent 
of his value, according to Haneefa. The 
two disciples, on the contrary, maintain that 
the slave is emancipated without performing 
any service whatever, because the proof of 
the debt and of the emancipation during 
heal^ are established, jointly, as the heirs 
have acknowledged both at the same time, 
and the emancipation of a slave during 
health does not induce the necessity 
of labour notwithstanding the emancipator 
should be involved in debt. The argument 
of Haneefa is, that the acknowledgment of 
the debt on the part of the heirs is stronger 
than that of the emancipation ; because tne 
former is valid at whatever period it may 
have been contracted, and is dischargahle 
from the whole estate ; whereas the latter, if 
performed during sickness, is limited to a 
third of the estate ; and such being the cose, 
it would follow that the emancyj^tion is 
utterly annulled. As, however, emancipa- 
tion, after having been made, does not admt 
of being absolutely annulled, it is thereibre 
virtually annulled, in this instance, by 


♦ Literally, “ is entitled to nothing wbat^ 
ever.” The translator renders the passage 
in a modified sense, because of the reserrs^iL 
afterwards stated. 
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impositioii of emancipatory labonr. — • The 
same difference of opinion subsists in the 
case where a person, dying, leaves one thou- 
sand dirms, and ono person asserts that the 
deceased owed him one thousand dirms, and 
another, that he had deposited one thousand 
dirms in trust with the deceased, and the 
heirs confirm both assertions at one and the 
same time ; for in such case the two disciples 
are of opinion that both claims are upon an 
equal footing, and that the one thousand 
dirms are therefore to be divided equally 
between the parties ; whereas Haneefa main- 
tains that the claim of the depositor is the 
strongest, as his right relates to the identical 
dirms whilst the creditor has only a general 
claim on the person. 

Section. 

Of Bequests for Pious Purposes.* 

In the execution of bequests to sundry 
pious purposes^ the ordained duties precede 
the voluntary. — If a, person make several 
bequests, for the pcrlormance of sundry 
religious duties, such as pilgrimage, prayers, 
and so forth, it is requisite to execute first 
such as are absolutely incumbent and 
ordaii ed ;t and this, whether the testator 
have mentioned them first or not ; for the 
discharge of the ordained duties is of more 
importance than that of acts wliich are 
merely voluntary ; and the law therefore 
supposes that the object of the testator was 
to hegin with the performance of them. 

Unless all the purposes mentioned he of 
equal importance ^ in tvhich case the arrange- 
vient of the testator must he foUou ed.—WyT 
if the several duties, the objects of the will, 
be all of the same importance, and of simi- 
lar force, and the third of the estate suffice 
•not for the discharge of the whole, they 
must in that case be executed agreeably to 
the order in which they have been specified 
by the testator, as it may be inferred^that 
those to which lie gave the precedence were, 
in his opinion, the most urgent. Taliavee 
maintains that alms arc to bo executed 
before pilgrimage. There is also one report 
from Aboo Yoosaf to the same eflect. An- 
other opinion reported from him is, that 
pilgrimage precedes alms ; and such is the 
opinion of Mohammed, The argument in 
favour of the first report is, that both arc in 
an equally strong degree enjoined by uod: 
but yet alms, as being connected with the 
rights of mankind, must be preferred, the 
right of the individual preceding the right 
01 Gon 'oiTho argument in suppoit of the 
seodnd report is, that the pcrlormance of 
«# 


• Literally, ** of bequests to the rights of 
God.” 

+ Arab, Farz : a term applied to any 
thing enjoined as an indispensable duty, 
and more particularly to the five primary 
duties • purification, prayer, alms, fhsting, 
and pilgrimage. 


pilgrimage, besides the expenditure of 
money, requires also an exertion of the 
body; and as this is not the case with 
alms, pilgrimage has therefore precedence. 
Either of those, however, is preferable to 
expiation, because they nave been in a 
greater number of instances, and in a 
stronger degree enjoincfl^* by God. — Again : 
expiations for murder, for Zihar, and for a 
broken vow, are preferable to Sadka-fittif 
[charity given on the day of breaking fast], 
because these expiations have been enjoined 
in the Koean, whereas the latter has not. 
Sadka-tiltir, on the other hand, is preferable 
to sacrifice, because it is an incumoent duty 
in the opinion of all our doctors, whereas a 
difference of opinion subsists with respect to 
the absolute obligation of sacrifice. 

As well as where the purposes of the he- 
ucsts are purely of a voluntary nature . — 
N the execution of all pious wills, where 
the objects of them are not incumbent 
duties (such as the erection of a mosque, of 
a receptacle for travellers, or of a bridge), it 
is requisite to follow the arrangement of the 
testator, since it may be inferred that he 
considered those first mentioned as the most 
urgent. Lawyers, moreover, have remarked 
that if a person make several bequests, some 
for the performance of religious duties 
immediately enjoined by God, and others 
for benevolent purposes amongst mankind, 
in that case a third of his property must be 
set aside for the execution of them ; and 
whatever may bo the share appropriated for 
the performance of the duties belonging to 
God, it must be applied agreeably to the 
order of arrangement, as already explained. 
— It is to bo observed, also, that every 
different duty is to be considered in the 
nature of a distinct legacy ; for, the object 
of oacli being the attainment of the goodwill 
of the Almighty, every several duty has an 
object in itself, and each is therefore to be 
considered in the nature of a legacy left to 
a difl'erent person. 

linlcs in bequests towards the performance 
of a pilgrimage,--!^ a person will that “ the 
pilgrimage incumbent on him be performed 
on nis behalf after his death,” in that case 
the heirs must depute a person for this pur- 
pose from the city of the testator, and furnish 
him with such conveyances and equipments 
as are suitable to his [the testator's] rank ; 
because, being performed on his account, it 
must be executed in the same manner as if 
actually performed by himself. But if the 
property of the testator be inadequate to the 
expense of sending a person from his own 
city, in that case a person must be sent from 
some other nearer place, the distance of 
which from Mecca may be proportioned ,to 
the amount of the property. 

If a person set out from his own city, with * 
an intention of performing the pilgrimage to 
Mecca, and die on the road, after having 
willed that the pilgrimage he performed [by 
others] on his behalf, a person must be de- 
pfhted for this purpose from the «ity of the 



Book Lu.— Ckap. IV.] WILM! 


testator, accordingr to Haneefa (and such 
also is the opinion of Ziffer), The two 
disciples, on the contrary, maintain that a 
person is to be sent from the place at which 
the testator ha^ arrived in tne prosecution 
of his intention ; — and the same difference 
of opinion obtains vehere a person, havinfc 
undertaken the ^p^rimage on account of 
another, dies in the like manner on the road. 
The reasoning of the two disciples is, that 
the performance of a part of the journey, 
with the intention of having prosecuted the 
remainder, is in itself an act of jnety, wdiieh 
is entitled to merit with (ion, and which 
annuls, in a proportionate degree, the obli- 
gation of the duty. Hence the ])ilgrimage 
IS to be recommenced from the place m 
which he died, and wl\ich in effect lias 
become (as it were) his city. It is otherwise 
W'here a person, with a \icw of trading, sets 
out on a journey to Mecca, and dies on the 
way, after having w'illed that the pilgrinuige 
he performed on his behalf; for in this case 
the part of tlie journey already iierforiued 
not being an act of piety, there is an evident 
necessity for sending a person from tlu' city 
of the testator.— The reasoning of Haneefa 
is, that the will must be construed as nienn- 
ing a commencement from tlie city of the 
testator, in order that the i)ilgrimage may 
bo completely performed in the manner in 
which it was originally incumbent on the 
testator. 


CHAPTER IV. 

OF WILLS IN FAVOUR OF KINSilEN AND 
OTHER CONNEXIONS. 

A bequest to a ueif/hhout' is in favour 
of the oivner of the next adjoininq house . — 
If a person make a beqm st in favour of “ his 
neighbour,"* this, according to Haneefa, is a 
bequest to the ])erson whose liouse is imme- 
diately adjoining to that of the testator. The 
two disciples, on the contrary, niainluin that | 
it comprehends all the inhabitants of the 
vicinity, who belong to the sanic mosque, 
without any regard to the immediate adjunc- 
tion of the houses ; since, according to the 
common acceptation of the word, they all fall 
equally under the description of neighbours. 
The arguments adduced by Haneefa in support 
of his opinion upon this point are twofold. — 
First, the person whose house adjoin ^ to 
that of the testator is in reality the neighbour. 


* Specifying the legatee by description 
only, without mentioning his name ; as thus, 
“ I bequeath one thousand dir3I.s to my 
neighbour,” — In this and tho succeeding 
examples, the effect turns entirely on the 
terms in wbicli the testator signifies his 
bequest.* * 


I —Secondly, the modes and descriptions of 
I neighbourhood are many ; and as it would 
be impracticable to carry the will into execu- 
tion with respect to the whole, it is therefore 
necessary to restrict it to him whose title, 
from the circumstance of adjunction, is the 
most perfect and indisputable. 

And comprehends all competent descrip- 
tions of persons. — It is to be obseiwed that 
the learned in the law are of opinion that 
every person may ho included under this 
description of neighbour, whether the pro- 
prietor of a house or not, or, wdu'ther a man 
or a woman, a Mussulman ora Zimincc. the 
t(Tin neighbour being equally applicable to 
all these. Haneefa also holds that an 
absolute slave, jiossessed of a house in the 
luighhourhood, is entitled to thc5 benefit of 
the will. — The two disiunles hold a different 
o])iiiion; ht'cuusi', in such (>asi>,tlu* benefit of 
the w'ill would ultiiiiiitcly n'vertto the master 
of the slave, who is not siqiposed to bo a 
mighhour. The argument of Haneefa is, 
that tlie term neighbour applies indiscrimi- 
nately to all. 

Jinfes in bequests to the Asdiar'* of the 
testator . — If a yx-rsoii make a becyuest in 
favour of “ his As'iuir,"* all tli(' relations of 
his wife witliiii the yuoliibited degree's (such 
as b( r fatlu r, brother, and so forth) are therein 
ineluded ; and likewise all tho relations of 
his father’s ^yi^‘e [his sUqi-mothor] and of his 
son's w’ifi' [his daughter-in-law] ■within tho 
yirohibited degrees, as these all stand in Iho 
relation of As’liar to the testator. This ox- 
])laiiation of As’har has ht'en followed by 
xMolianiPU'd and Aboo ( llx'ydah. It is to bo 
observed that all tlu' kindred of tho wife 
within tlie* imihibited degree's are included 
in the' beeiue'st, notwithstanding she were, at 
the time' ol' tlie death ol‘ the testate)!-, in her 
e-elit from a reveTsible diveire'c. Hut if tho 
diveiree) was irreve rsible',^ her redations arc 
not to be ineluded, as tho ('xistence of that 
dej^-ee of relation entitled As’har depends on 
the actual existeuie'e of the* marriage at tlio 
time of the ti stateir’s death ; and by an irre- 
versible diveirou marriage is utterly annulled. 

And to his Khatnd'~~\i a man make a 
beejuest in favour of ‘‘hi.s Kliatii,” it is a 
bequest to the husbands of his ibmule relations 
within tho iirohibitod degrees ; and in it are 
lilvi'Avise included all the i-elations of these 
husbands within the) prohibited degrees, 
tliese also falling under the description of 
Khatn.-(Some commeututors remark, that 
this explanation is ngreeabie to the ancient 
custom ; but that in tho pres(>iit times Khatn 
coinprohonds only tho husbands, aj|above.) — 
It is also to bo observed that in ihis respect 
frooraon and slaves, and the near an^ the 
distant relations are all upon a footing, 
because the term Khatn comprehends the 
w'hoie of these. 


* As’har is the plural of Sehr (pronounced, 
in Arabia, Dehr), which is a general term 
for all relations by marriage. 
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And to hU Akraha,^lt a person make a 
wiU in fayour of liis relations ” {Akraba^J, 
it is executed in favour of the nearest of km 
within the prohibited degrees, and failing of 
them, in favour of the next in proximity, 
and so on with respect to the rest within the 
prohibited degrees, in regular succession, 
file wUl, in this case, includes two or more ; 
but the father, mother, or children of the 
testator are not comprehended in it. This is 
the opinion of Haneefa. According to the two 
disciples, the will includes only such as are 
descended from the most distant progenitor 
of the testator, professing the Mussulman 
faith. — (Concerning the meaning of “ the 
most distant progenitor professing the faith," 
there is a dinerence of opinion ; some main- 
taining that this applies to the remotest 
ancestor who actually embraced the faith, and 
others alleging that it extends to the remotest 
ancestor who may have known of the exist- 
ence of the faith, although he himself may 
not have acceded to it ; as is exemplitied in 
the case of Aboo Talib, who, although he 
understood the Mussulman faith, never em- 
braced it.) The argument of the two disciples 
is, that the terra relations being in general 
applied to all of the same blood, the will there- 
fore extends to all such as fall under this 
description, to whatever degree removed. The 
arguments of Haneefa are that legacies arc 
a species of inheritance ; and as, in inherit- 
ance, the arrangement here described is 
observed with respect to the heirs, it is also 
observed in the payment of legacies. — As, 
moreover, the plural term [Akraba] men- 
tioned in inheritance means two, so likewise 
in bequest. t — Besides, the object of the 
testator, in hia- bequest, is, to compensate for 
his detioiencies, during life, with respect to 
the ties of kindred, f which afteets only 
his relations within the prohibited degrees. 

The .parents or children, moreover, are not 
styled relations [Akrabaj, insomiKdi that if 
a person were to call his father “ his re- 
lation ” [Kareeb], ho would he considered 
as denying his parentage. The reason of 
this is that, in common usage, by the term 
relation [Kareeb] is understood one related 
to a person by means of another: but the 
relation of parent and child is personal, and 
not by means of another. — In short, according 
to Haneefa, the will in question is restricted, 
in its operation, to the prohibited relations 
of the testator ; whereas, according to the 
two disciples, it extends to [all the descend- 


* Akra^r.. is the plural of Kareeb, and 
signifies (collectively) kindred. 

f Here is something like a contradiction ; 
for it was before said that “ the wiU includes 
two or more.^’ This, however, is not to be 
taken as excluding any number above two, 
but merely as comprehending the dual as 
weU as any higher number. 

X Arab. Silia Rihm. — It is a technical 
term, comprehending, in its application, the 
kindred within the prohibited degrees only. 
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ants ojp the most distant progenitor profesau^ 
the faith ; — ^whilst Shafei maintains that it 
is confined solely to the testator’s father [and 
his offspring]. 

If a person, having two paternal and two 
maternal uncles, make a will in favour of 
“ his [relations" [AkrabaJ, it is in favour of 
the paternal uncles ofey, according to 
Haneefa, he holding that regard is to be 
paid to the order of relationship ; — whereas, 
according to the two disciples, aU the four 
uncles are included, they holding that no 
regard is to be paid to the order of relationship. 
If, on the other hand, the testator have only 
one paternal and two maternal uncles, the 
half of the legacy, in that case, goes to the 
paternal uncle, and the other half to the two 
maternal uncles, out of attention to the plural 
number, which, in bequests, comprehends 
two (as before observed) ; for as, if there 
were two paternal uncles, the whole legacy 
would go to them, it follows that where there 
is one only, lie gets no more than an half, and 
the other half goes to the two maternal uncles. 
It would bo otherwise if the person had ex- 
pressed his bequest for " his kinsman for 
I in this case the whole legacy would go to the 
I paternal uncle, and notliing whatever to the 
two maternal uncles ; because, as the term 
kinsman expresses a singular, not a plural 
number, the paternal uncle therefore takes 
the whole, he being next of kin— If (in the 
case of a bequest to " relations ") the testator 
have a paternal unele only [and no maternal 
uncles], he is entitled to no more than a 
moiety of the third of the estate ; for as, if 
there had been two paternal uncles, they 
would have had the whole between them, 
one consequently gets only an half. — If, on 
the contrary, he have a paternal uncle and 
aunt, and a maternal uncle and aunt, the 
legacy goes in cciual shares between the pa- 
ternal uncle and aunt, both being related to 
the testator within an equal degree of affinity, 
—and tlieir connexion being of a stronger 
nature than that of the maternal uncle or 
aunt. — A paternal aunt, moreover, although 
she be not entitled to inherit, is nevertheless 
capable of succeeding to a legacy,— in the 
same manner as holds with respect to a re- 
lation who is a slave or an infidel, — It is to 
be observed that, in all these cases, if the 
testator have no prohibited relatiouj the 
bequest is null, because it is restricted, in its 
operation, to those within the prohibited 
degrees, as before noticed. 

Or to the Aid of a particular person . — If 
a person make a bequest “to the Ahlfof 
such an one," it is a bequest to the wife of 
jthe person mentioned, according to Haneefa. 


• Arab. Zee-Kirrabit. 

+ The word Ahl, in its most common 
acceptation, denotes a people or family, as 
Ahl Iran, “the people of Persia,’*— Ahl- 
nee, " my family.’ — (This and several suo- 
ceefjing examples turn entirely upon the 
meaning of the terms used by the testator.) 
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The two diecdples, on the contrary, maintain 
that the bequest comprehends every indi- 
vidual of the family, entitled to maincenanoe 
from that person, such being (with them) 
the common infport of the word. The argu- 
ment of Haneera is that Ahl, in its literal 
^nse, signities ^wife, a proof of which is 
drawn from this sentence of the Koran, 
“Moses WALKED WITH HIS Ahl” [wife], 
(whence also the common mode of expres- 
sion “ such a person made taahul [married] 
in a particular city*’);— and as the word 
Ahl, in its literal sense, means a wife, it 
follows that whencn*er it is used absolutely it 
must be resolved into its literal sense, which 
is the true one. • 

Or of the houae of a particular person.) 
F a person make a bequest “to the Ahl 
of the house of such an one,” tho father 
and grandfather of tlic person named are 
included in such ben nest, as well ns all the 
descendants from tlic remotest ]>rogenitor, 
on the paternal side, professing the Mussul- 
man faith ; — and if a person make a bequest 
“to the Ai of such an one,” it is a bequest 
“ to the Ahl of his house,” tlie term Al 
applying to the tribe from which he is de- 
scended. 

If a person make a beqm st “ to tin; Ahl 
of such a person’s Nish [lacej or -Hns ” 
[veneration], — by tlic former is undei stood 
all those descended from bis ancestors in 
general,— but by the latter tlios^; only de- 
scended from the paternal stock, not from 
the maternal, because men are said to be ot 
the generation of their fathers, not of their 
mothers. — It is otherwise where the term 
Kirrabit [aflinity] is used; for that ai»per- 
tains both to father and mother. 

Or to the orphans^ hlinif lame^ or triclotrs, 
of a particular race . — If a person make a 
bequest “ to the orphans, — the blind,— the 
lame, — or the widows, — of the race* of sueh 
an one,” — and the individuals of tho race 
named can he enumeratc'd, the bequest in- 
cludes them all indiscriminately, whether 
rich or poor, males or females ; lor the exe- 
cution of the bequest is practicable in this 
instance, because of tho ascertainment of 
the legatees. — (It is to be observed that, 
concerning the exposition of the cxpri'ssion 
“if they can he enumerated,” there is a 
difference of opinion; lor, according to Aho( 
Yoosaf, tliis phrase comjirehonds “ as many 
as can he counted without the aid of written 
calculations,” whereas Mohammed hoids that 
it extends no larther than to one hundred, 
any greater number being considered as 
beyond enumeration. Borne, on the other 
hand, allege that the determination of tlift 
oint rests entirely with the Kazee, and 
ecrees pass accordingly.)— But if the in- 
dividuals of the race named be incapable of 
enumeration, the poor only are in that case 

* Arab. Binnee. It is an irregular plural 
from Ihp, “a son,” and expresses a geiiera- 
tion or tribe. • 


indnded in the heouesti not the Ibr it 
[the bequest] isoila pious naturo, and 
object of it (namely, the goodwill of Qon) is 
best attainable by removing tho wants of 
the poor. Besides, as the very descriptions 
used indicate a degree of want and distress 
in the legatee, it is therefore proper to admit 
this to have been the testator^s meaning. It 
is otherwise where a person makes a bequest 
“to the youths (or tlio virgins) of a parti- 
cular race,” who are innumerable ; for in 
such case tho bt quest is void ; because, as 
the description used does not indicate want, 
the w'ords of the testator cannot bo construed 
to apply to tho poor: neither can the bequest 
possibly liuld valid in favoiur of all the in- 
dividuals of the class named, since, as they 
are not to be enumerated, it is impracticable 
to dcline them, and a bcqut'st to unknown 
legatees is null,— for bequest is an act of en- 
dowment, and it is im]>ossihle to endow per- 
sons unknown. It is to bo ohservod that, in 
the ease of bequests “to the poor or dis- 
tressed,” the legacy must he paid to at least 
two paupers, two being tho smallest number 
of ])lurality in bequest, as was before stated. 

Or to the race of a partivular j)er$on. — Ip 
a jH rson make a be(iuest “ to tho race of such 
an one,” in that case, according to tho two 
disciples, and also according to tho lirst 
opinion of Hanecfii, the women of the said 
rac(‘ are included, tho plural term Binnee 
extending to females as w(dl as males. Ila- 
neefa, however, afterwards retracted ^ this 
opinion, and maintained tho males of the 
race only to he included, not the females; 
because the term Biunco a}>plies to men 
liU rally, l>ut to women only niolaphorically ; 
and a word must he taken in its literal not 
its liguralive acceptation. It is otherwise 
wliere “the race of such a person” is the 
proper name of any particular tribe ; for in 
tliat case the bequest includes tho women also, 
as the term Binnee, in such instance, compre- 
hends the females of the tribe along with the 
males, — in tlio same manner as the general 
expression Benni-Adiiii [the sons of Adam], 
— whence the bequest includes the freedmen, 
the sworn confederates [Haleefs], the slaves, 
nd tlio Mawalut conlcderatcs of the tribe 
I named. 

I Or to the atclad of a particular race,-^jF 
a j)CTson make a bequest “ to the children 
[awladj of tlio race of such an one,’^ — the 
males and females have an equal right in 
sucli bequest, as the term awlad oomiirchenda 
the whole. 

A bequest to the. heirs of a par^ular 
son is executed agreeably to tiKf^mws of i#l- 
heritanee. — If a person make a bequest “ to 
the heirs of sucli an one,” the legacy is in 
that case divided among the heirs of the 
person named, in the manner of an inherit- 
ance, a male getting as much as two females; 
because there is reason to imappno that the 
object of the testator, in using the wotd 
hei»8, was, that the same distinction might 
be observed in the partition of the legacies 
as obtains in the case of icheritance. 

• 44 • 
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Oa^ of a to **the Maiolas** of the 

Uftator.^lt a pemn make a bequest “ to 
bisHawlas/** and behave someMawlas who 
had emancipated him, and others -whom he 
had emancipated, the bequest is void: be> 
cause the term Mawla pa^kes of two diffe> 
rent meanings, an emancipator, and a freed- 
man, and it cannot be discovered which of 
these the testator intended. Neither can 
the intention be construed to comprehend 
both; because a word bearing a double 
meaning cannot be used in more than one of 
its senses at a time ; and as it is unknown 
which sense the testator meant it in, the 
legatee is therefore uncertain ; and any un- 
certainty concerning the legatee annuls the 
bequest. (In several of the books of Shafei 
it is recorded that the bequest is construed 
in favour of all the Mawlas, both the emanci- 
pators and the emancipated, as the term used 
applies to both.) It is to be observed that 
where the term Mawla is mentioned, in be- 
quest, it comprehends everv one whom the 
testator may have actually emancipated, 
whether in health or in sickness ; but not his 
Modabbirs or Am-Walids, as their emancipa- 
tion does not take place until after his death, 
and his bequest is in favour of such only as 
arc free previous to that event. Aboo Voosaf 
maintains that a Modabbir or Am-Wulid is 
also included, because, although these be 
not free previous to the testator’s decease, 
still as a cause of freedom has taken ])l;\ce, 
and is established in them, th(*y may be said 
to have been emancipated.— In this bequest 
is also included any slave of the testator to 
whom ho may have said, “you are tree if I 
beat you not before my death” (provided 
he did not afterwards beat him) ; because the 
slave is in this ease free before the testa- 
tor's decease, and from the time that his 
strength and power of beating failed him. 
If the testator have Mawlas whom In* had 
emancipated, and also the ciiildren of those 
Mawlas, and likewise Mawlas by Mawalat,t 
his frcedmeii Mawlas and their eliildrcii are 
included in the bequest, hut not liis Mawlas 
by Mawalttt. It IS reciorded from Aboo 
loosaf, that those last are likewise included, 
and that all those three descriptions equally 
partici})atc in the bequest, as the term Mawla 
comprehends the whole. Mohammed argues 
that Mawla is a term which partakes of two 
different meanings; but a word of double 
meaning cannot be used in more than one 
sense at a time ; and as emancipation is an 
absolute and unre tractable act, and a con- 
tract of Miiwalat may be rescinded at plea- 
sure, a Ma^la by manumission has prece- 
dence of a Mawla by Mawalut, and those arc 
consequently included in preference. But 


* Mawla is a term applying either to the 
patron or the client (see Willa); and ex- 
presses the relation between the emaaoi- 
pated and his emancipator, 

t See Vol. III. pp, 613 and 617, 


the Mawl^ of thetest&tor's Mawlas^ are not 
included in the bequest, which relates only 
to the Mawlas of the testator, not to those of 
another. It is otherwise with the children 
of the testator's Mawlas; fer they stand 
related to the testator because of their free- 
dom proceeding from him. is also other- 
wise where the testator has no Mawlas by 
manumission, nor children of those Mawlas; 
for in that case the Mawlas by Mawalat are 
included in the bequest, as the term Mawla 
applies to those by manumission, literally, 
and to those by Mawalat, metaphorically ; 
and where the literal sense cannot he fol- 
lowed, the figurative sense may be adopted. 

If, ♦ in the above case, the testator have 
only one freedman, and several freedmen of 
his freedman, the half of the le^^-acy goes to 
the freedman, and the remaining half re- 
verts to the testator’s heirs; and there is 
nothing whatever for the freedmen of his 
freedman ; for the term Mawla applies lite- 
rally to the freedmen of the testator, and 
figuratively to the freedmen of those ireed- 
mcn ; and it is impossible that the word 
should he meant in two senses, as it cannot 
boar, at oncej a literal and a figurative 
meaning. Neither are the freedmen of the 
testator’s parents or children included, they 
not being his freedmen either actui^y or 
virtually. 


CHArXER V. 

OF USUFKUCTUAIIT WILLS. 

An article bequeathed in usufruct, — If a 
person bequeath the serAioo of his slave, or 
the use of his house, either for a definite or 
an indefinite period, such bequest is valid; 
because as an endowment with usufruct, 
either gratuitous or for an equivalent, is 
A alid during life, it is consequently so after 
death ; and also, because men have occasion 
to make bequests of this nature as well as 
bequests of actual property. So likewise, if 
a person be(iueatli the wages of his slave, or 
the rent of his house, for a definite or in- 
definite term, it is valid, for the same reason. 

Must he consigned to the legatee .— both 
cases, moreover, it is necessary to consign 
over the house or the slave to the legatee, 
provided they do not exceed the third of the 
property, in order that he may enjoy the 
wages or service of the slave, or the rent or 
use of the house during the term prescribed, 
and afterwards restore it to the heirs. 

But if it constitute the sole estate, being a 
slave, he is possessed hg the heirs and legatee 
alternafeli/, or being a house, it is held among 
them, in their due proportions. — If the whole 
property of the testator consist of the slave 


• That IS, “the freedmen of his freed- 
men/’ or “ the emancipators of his 'emanci- 
pators.” 
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or the house, in that ease the slaye is to be service, because an equivalent for the use ia 
TOsses^ one day by the legatee, and two by in fact the same as the use itself, so as 
the heirs, alternately ; but the house, on the relates to the accomplishment of the testaWs 
contrary, is to be portioned into three equal object. The more approved opinion, how* 
pa^, of whiola one is given to the legatee, ever, is* that it is not lawful ; for a bequest 
and two to the heirs, — the legatee being en- of produce is a bequest of money, as it is 
titled to one tl^ of the estate, and the that which constitutes produce; whereas 
heirs to two thiros. The reason of the dis- residence or service is an enjoyment of the 
tinction here made between a house and a use ; and the effect of these is different with 
slave is, that a slave is incapable of being respect to tlie heirs ; for if any just debt 
divided, and therefore an alternate use of should afterwtirds appear against the testator, 
him is established from nooessity; whereas it might be rt'paid oy means of a restitution 
a house, on the contrai y, is capable of divi- of the rent by the legate'e, which could not 
sion ; and as division is the most fair and be done in case of his having had the actual 
equitable mode (since retaliation necessarily use. 

induces a preference of one over the other in a h^quest of the mft entith Kim 

point of time), it ought to be adopted where to let it to hire, — It is not lawful for the 
it is practicable. Still, however, if the usufructuary legatee of a slave or a house to 
parties agice to enjoy tlie house by turns, it b't them otit to liire. Shiifei maintains that 
IS lawful, as the right rests entirely wdth he is at full liberty so to do, because, in con- 
them : -“but division is the most equitable sequence of the betjuest, he becomes (as it 
mode, were) pro])rietor of the article ; and, as such, 

Kor are the heirs (in the latter instance) he is entitled to transfer it ( ither for a reliirn 
allowed to sell .s/u/re.— -I t is not in tliis or otherwise, usufruct (according to him) 

case lawful for the lieirs to sell the two thirds being equivah'ut to actual property. It is 
of the house 'which are allot t(d to them. otlu rwiM' with a loan, that being (according 
This is according to the Zahir Kawayet. It to his tenets) 8imi)ly a licence [to the use of 
is recorded from Aboo Yoosaf that such sale a thing], not an investiture.* The argu- 
is lawful ; because tln se sban's are ])iirely inimts of our doctors upon this point are 
their own property. The ground on 'vvhieh tvvolbld.— F iuht, a bequest is on endowment 
the Zahir Kawayet proceials is, that a right with property, without a return, referred to 
of residence may eventually be establislu'd the te'stalor’s decease ; and hence the legatee 
to the legatee in tlie whole hoiuu^, by so much is not empowered to make a transfer of the 
other pnjperty of tlio testator being after- legacy even without a return, because of the 
“Nvards discovered as may cause the house to analogy it bears to a loan ; I’or a Joan, ac- 
come within a third of his property, lie- cording to our djxdors, is an investiture 
sides, the legatee has a controlling powa*r vvith tlie use of a thing granted in the life- 
over the heirs with respect to their portions, time of the lender; and the borrower is 
so far as to restrain tnem from executing not p« rnuttcd to hire* out the article lent 
any deed which may injure or aflect his (hire being an investiture for a return), so 
share. here likewise. — A ])roof of this is that an 

The bequest becomes void on the death of investiture for a ret u in is strong and bind- 
the legatee. — If the legatee should die before ing, whereas investiture without a return is 
the expiration of the limited term of usufruct, weak and not binding ; and a person who is 
the article bequeathed in usufruet immedi- ri«t empowered with respect to the 'vyeakest 
ately reverts to the heirs of the testator ; for of the two cannot be empowered with re- 
tlie bequest was made with a view that the speet to the strongest, liequest, moreover, 
legatee might derive a benefit from the tes- as being a gratuitous deed, is weak and not 
lator’a property; but if the article were to binding. — Ts' ow in gratuitous deeds the volun- 
dcvolye to the legatee’s heirs, it induces the tary agent is at liberty to retract, not the 
consequence of their being entitled to the other party : — but as, in the case of a bequest, 
use of the testator’s property w ithout his the voluntary agent is the taslator, and it is 
consent, ■^N’liicli is contrary to law. If the impos.siblo for him to retract after liis de- 
legatee die during the testator’s lifetime, the cease, retractation is therefore not supposed 
bequest is void ; because the acceptance of it po.ssible in this instance ;— yet still as the 
is suspended upon the death of the testator, bequest is not originally of a forcible and 
as has been already explained. irrevocable nature, the legatee of usufruct 

A bequest of the jyroducc of an article does is of course not at liberty to let the article 
not entitle the legatee to the j^ersonal use to hire, since hire, as being gicontraot of 
of the article.— If a person bequeath exchange, is forcible and irrevocable. Sb- 
produce • of his house or of his slave to condly, usufruct (according to our doctors) 
i&eyd, in that case some are of opinion that is not property ; but the investituw of it 
it is lawful for Zeyd to reside in the said for property induces a creation of the oha- 
house himself, or to use the slave for his own racter of worth in it, necessarily, in order 

to establish an equality between the articles 
' opposed to each other in exchange. Now 

* By the term “ produce ” [Arab. Ilasil] as 

here used, is to be understood the earyngs tt i ttt 

or hireof a slave, or the rent of a house, &o. 8®® \o\* III. p. 478» 
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ili« foiwr of mik creation rests only with of usufruct is sxclusweltf enticed to the use 
one who Is a proprietor of nsufmet as a during his term , — Ip a man bequeath the 
dependent of his right of property, or in person of his slave to Zeyd, and the service 
o^iseq^iience of a contract oi exchange, and of him to Omar, and the slave exceed not 
who M consequently empowered to make a third of the testator's estate, his person 
oyer the property to another in the same belongs to Zeyd, and his service to Omar ; 
manner in which he himself may have held for as the testator has be<meathed a specific 
it. But when a person who acquires the thing to each legatee resjiectively. each is 
property of usufruct without any return on therefore entitled to his own right. As, 
nis part, and in an original manner (that moreover (the bequest to the usufructuary 
isinot in virtue of its subjection to some- legatee being at any rate valid), if the slave's 
thing else), afterwards makes it over to person had not been bequeathed, that would 
another for a return, it follows that ho have belonged to the heirs, at the same time 


makes another proprietor of a thing in a 
degree superior to what he himself in effectj 
was, whien is unlawful. 

A bequest of the use of a slave docs not 
entitle the legatee to carry him out of the 

f laccy unless his family reside elseivherc , — 
p a person bequeath the service of his slave 
to another, the legatee is not entitled to 
carry the slave from the city of the testator ; 
—unless his own family reside in another 
city, in which case he may carry him thither, 
provided he exceed not a third of tlie tes- 
tator’s property. The reason of this decision 
is, because the bequest must take effect and 
be executed in conformity with the intent of 
the testator ; and in a case where the family 
of the legatee reside in the same city with 
the testator, his intent is that the legatee 
■ball ^ako tlio service of the slave there, 
without exposing him [the slave] to tlie 
trouble of a journey elsewhere ; — whereas, 
on the other hand, vTiere the family of the 
legatee reside in a different city, the intent 
of the testator is that the legatee shall carry 
the slave thither in order that the family 
may enjoy the use of his service, without 
putting tliem to the trouble of removing 
to his [the testator’s] city to enjoy this 
advantage. 

A bequest o f a yearns product, if the article 
exceed a thira of the estate, does not entitle 
the legatee to a consignment of it , — If a 
person leave one year’s prodiu-t of his slave 
or house to another, and he have no otlier 
property except such house or slave, the 
legatee in that case receives one third of a 
year’s product ; because product, as being 
property, is capable of division. If, there- 
lore, the legatee require the heirs to make a 
division of the house, in order that he may 
himself oolleot the product from his own 
share (being a third), it would not be ad- 
mitted, Aboo Yoosaf, indeed, according to 
one report, holds a contrary opinion ; for he 
argues that the legatee is a partner with the 
heirs and. q partner a right to demand 
a division of the common property. In 
answa'* to this, however, it may he otiservpd 
that this right amongst copartners arises 
from their having a property in the article 
itself ; whereas the legatee, in the present 
instance, has a property only in the product 
of the article, and consequently is not en- 
titled to demand a division. 

In a bequest of the use of an article to one, 
and the substance of it to another ^ the legatee 


that his services would have belonged to the 
legatee ; so in the same manner his services 
belong to the legatee of usufruct where the 
testator has bequeathed his person to an- 
other ; for bequest resembles inheritance, 
inasmuch as the right of property to the 
article is established after death in both 
instances. 

A bequest of an article to one, and its con~ 
mts to another, if connectedly expressed, 
entitles the second legatee to nothing . — If a 
person bequeath his female slave to one and 
the child in her womb to another, or a ring 
to one and the stone of it to another, or a 
leathern bag, containing dates, to one, and 
the dates to another, and the legacy do not 
exceed a third of the estate, — in this case 
the first legatee gets his legacy, but the 
legatee of the contained article is not en- 
titled to any thing. This is where the second 
l)equest immediately connected in the 
same senteneo with the first. But if they 
ho mentioned separately (as if the testator 
should first say, “1 bequeath my female 
slave to Zeyd,’’ and then remain silent, and 
afterwards say, “ I bequeath the child with 
which she is ])regnant to Ainroo”), the efiect, 
according to Aboo Yoosaf, is tlie same as 
above mentioned ; \vhcreas Mohammed main- 
tains that in this case the female slave goes 
to the first legatee, and her child is shared 
equally between the two (and the same holds 
with respect to the two other cases of the 
ring and the bag). The argument of Aboo 
Yoosaf is that as the testator first bequeathed 
the female slave, and afterwards the child 
in her womb, it may be inferred that his 
object in the first bequest was the female 
slave only, the second bequest being merely 
an explanation of his meaning in the first, 
— which explanation is approved, whether 
it he connected in the same sentence or not ; 
for as the bequest is not binding till after 
the death of the testator, his explanation 
connectedly or uncounectedly is one and the 
same;* in the same manner as holds where 
t* person first bequeaths the person of his 
slave to one and afterwards the service of 
him to another, — in which case the legatee 
of the person is not a partner of the legatee 
of usufruct with respect to the service of 


• In other words, “be is at liberty, at 
any, period after making the bequest, to siter 
or amend it.** 
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tli 0 slaye. Th« argument of Mohammed is 
that the word ring comprehends both the 
st<^ and the hoop, ana so likewise, the 
word ^male slare comprehends both’ the 
BlaTe herself anthalso the child in her womb, 
^and the word bag includes both the bag 
and its contents. * With respect, therefore, 
to the ring- stone, fne child, and the contents 
of the bag, there are two different bequests 
to two different persons, where both the 
legatees are equal partners in each, i^or 
is the second bequest, in this instance, a 
retractation of the hrst, it being, in effect, 
the same as where a person lirst bequeaths 
a ring (for instance) to one, and again be- 
queaths the same ring to another, —in which 
case the second beqin st is not a retractation 
of the first, but the two legatees are e(inal 

f artners in the ring ; and so hero likewise. 

t is difterent w here a man first beqiu'aths 
the person of his slave to one, and then the 
property of him to another, as the woid 
slave does not comprehend the service of 
that slave. It is also ditierent wliere a se- 
cond bequest follows in immediate connexion 
with the first; for in that case the whole 
forms (us it were) one sentence, indicating 
the design of^ the testator to he that tlie 
hoop ^of the ring (for instance) shall go to 
one, and the stone to tlu' (^thor. 

A bequest of the fruit of a (jardoi implies 
the present fruit on///, unless it he expressed 
in perpetuity, — If a person hooueath to any 
one “ the fruit of liis garden,’ in that case 
the legatee gets tlio fruit actually in being 
at the time of the testator’s death, not wliat 
maybe produced afterwards. Jf, however, 
the testator say, “ J bequeath the fruit of 
my garden perpetually to such an oiu*,” the 
legatee is in that cas(' entitled to the fruit 
then existing, as w ell as to whatever may 
afterwards grow tlu re during his life. Hut 
if, on the other liand, the testator bequeath 
the produce of his garden (not the fruit), the 
legatee is then entitled to the present pro- 
duce and to whatever may be collected from 
it until his death, although the word per- 
petual should not liave been expressed ; lor 
as the w ord fruit, in its common aeeeplatioii, 
means a thing actually in being, it cannot 
therefore be applied to what is not in being, 
unless by an express provision for tliat pur- 
pose ; — whereas produce, in the common 
acceptation of the term, comprehends not 
only what at present exists, but also what 
may hereafter exist in succession ; and 
therefore its including what may appear 
after the testator’s decease docs not dei)en(l 
upon the mention of any particular pro- 
vision or term. • 

A bequest of the produce of an animal 
implies the existent produce onhj in every 
instance. — Ip a jierson bequeath the wool of 
a sheep, or its milk, or young, and then die, 
the legatee is in that case entitled to what- 
ever may be extant (of these things) at the 
period of the testator’s death, and not to 
what may afCerwards* appear, notwithstand- 
ing the* word “perpetual’* have been exj 


pmsed ; «» ilia tete wool, or lo fbrih, <«i 
motioned above), do not comprehend what 
is not actually m being. It is otherwise 
with respect to fruit (although that term 
also, in its common acceptation, compre- 
hends only what is actually existent, and a 
beq^uest of non-existent fruit be nevertheless 
valid), because ordained contracts ^ (such as 
of gardening and hire) with respect to non- 
existent fruit being good in iaw, it follows 
that the word fruit, mentioned with a con- 
dition of perpetuity, oomprtdicnds also what 
is non-cxisteut, and that a bequest of such 
is valid. It is otherwise with the wool, the 
milk, or the young of a sheep ; for ns, with 
ri'spect to the non-existent of those articles, 
there are no ordiiined contracts, a bequest of 
such is not valid : — contrary to what is 
existent ; for these are suhjt ets of a valid 
eontraet (such ns Khoola and Uio like), and 
thoreforo a bequest of them is likowiso 
valid. 


ciLvrxjai VI. 

OF WILLS MALI) UY 

A church or synagoaue^ founded during 
healthy deseends to the founder* s heirs, — If a 
.lew or a (iiristian, being in sound health, 
build a ehurch qr a synagogue, and then die, 
such building is an inheritance, according to 
all our doctors; bc'causo linneefa holds an 
(Tcetion of this nalun' lo Ixj equivalent to a 
Wnkf, or pious ni)pr()priation, which (ugreo- 
ahly to his tenets) is not ahsolutc.f but 
descends to the heirs of tho founder ; and 
the Iw'o disciples, on tho other liand, liold 
all such erections to he sinful in their 
nature, whc'iice they are of no validity [as a 
public foundation], and therefore descend to 
tlie lieirs [in the sanio manner us any other 
of tlic founder’s pi’operty]. 

Jn the bequest of a house to the purpose of 
an infidel place of worships it is appropriated 
accordingly. — If a J('W or Chiislian will 
that, “ aftjer liis death, his house shall bo 
converted into a church or synagogue for a 
y^articuhir set of people,” tho bequest is 
valid, according lo all our doctors, and takes 
clieet to the extent of a third of the testator's 
property; because a bequest has two dif- 
ferent charaeters, the appointment of a 
successor, and an actual endowment; and 
the testator is (!omp<'tent to either of these. 

Whether any particular legatees be men- 
tioned y or otherwise. — If a Jew oft Christian 
wdll that “his house bo cqnv(aTI?d into a 
church or synagogue for a sect of people," 
without specilying the particular sedfc, the 
bequest is valid, according to Haneefa. 


* Ordained contracts are such as are 
anthorized and sanctioned by the Koeak, 
and^onceming the validity of which, there- 
fore, no doubt can be entertained, 
t See Yol. II. p. 231. 

« 
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Aodording to the two dieciples, on the con- which are valid, whether made in favour of 
trary, it is not valid ; for a deed of that specific persons or not. — IV. Those made for 
nature is in reality sinful, although it may purposes not held pious either by Zimmees 
appear pious to the testator ; and a will for or MusBulmans, such as the sunport of 
a sinful purpose is null, because the exeou- singers and dissolute woir*en, — which are 
tion of it would be a confirmation of sin. invalid, as being of a sinful tendency ; — 
The argument of Haneefa is, that the unless, however, they be^made in favour of 
founding of churches or synagogues is held, particiilar persons, and tnen they are v^d. 
by these persons, to be an act of piety ; and The will of a semualist or innovator is the 
os we arc enjoined to leave them to the same as of an orthodox Mussulman^ unless 
exerci8(3 of whatever may be agreeable to he proceed to avowed apostacy, — A sen- 
their faith, the bequest is therefore lawful, btjalist,* or an innovator, + provided he 
in conformity with their belief. proceed not to open and avowed infidelity, 

OnjECTiON. — What is the difference be- is, in point of beouest, in the same state 
tween the building a church or synagogue in with a perfect believer, because the law 
the time of health, and the bequeathing it regards only his apparent state, which is 
by will, that Haneefa should hold it inherit- that of a M ussulman : but if he proceed to 
able in the former instance, and not in the open infidelity, he is then considered as an 
latter ? ^ apostate, and with regard to his will there 

liErLY. — The difference is this ; that it is is a difieronce of opinion (in the same man- 
not the mere erecting [of the church, &;c.] ner as our doctors nave differed with regard 
which cxtinguislu'S the builder’s property, to every other deed of such persons), — Ha- 
but the exclusive dedication of the building neefa holding that in this case his bequest 
to the service of God, as in the case of mosques remains in suspense, and becomes valid 
erected by Mussulmans; and as an infidel upon his repentance, or null upon his death 
place of worship is not dedicated to God, or expatriation, — and the two disciples (on 
indisputably, it therefore still remains the the contrary) maintaining that it is in every 
property of the founder, and is consequently respect valid. 

inheritable [in common with his other The trill of a female apostate is valid.— 
effects] ; — whereas a bequest, on the con- Tin-: will of an apostate woman is valid, 
trury, is used for the very purpose of de- This is approved ; because women in such 
stroy ng a right of property. cases are left to themselves, and not put to 

The IxMjiiests of Zimmees are of four death, as in the case of men.J 
kinds/ — I. Those made j’or ]nirpf)ses held A Moostamin may bequeath the whole of 
pious in tlieir bidief, but not in the belief his property. — If a Moostamin bequeath the 
of MusHulrnaiis, such as tlic building of a whole of his property to a Mussulman or a 
church or a synagogue (as aln-ady men- Zimmee, it is valid ; for a bequest of the 
tioned), or the vslaugnter of hogs to feed the whoh' of an estate is deemed illegal only as 
poor of their sect; in wliieh cases Hamyfa it afi'eets the right of the ti'Stator’s heirs 
ludds the bt'ouest to bo valid, in conformity (\\ hence it is that if they assent such be- 
with the faitii of the testator, wherc'us tlu‘ (luest is valid); but the heirs of the Moos- 
two disciples deem it invalid, as being sin- tamin are possessed of no cognizable rights, 
fill. — II. Those made for purposes held they being, as it were, dead, so far as relates 
pious with Mussulmans, but notvith Ziin- to the Mussulman government, because of 
meeSj such as the (Tcetioii of a mosque, a tlu ir being in a hostile country Besides, 
pilgrimage to Mecca, or burning a lamp in the jiroperty of a Moostamin is in security 
tt mosque, in all of wliieh instances the only in virtue of the protection he receives 
bec^uest is invalid in conformity with the from the state, which protection he enjoys 
belief the testator, according I’o all our in his own right, npt in right of his heirs, 
doctors ; unless, however, it be inade in But if he hequemh a part onhjy the residue 
favour of some particuler persons, in w^hich is transtnitted to his heirs. — If a Moostamin 
case it is valid, as under such circumstance bequeath a part of his property, the bequest 
it is an investiture, the mention of “ build- is executed accordingly, and the remainder 
ing a mosque,” or so forth, being considered is transmitted to his heirs, notwithstanding 
merely in the light of a counsel — (in other they be residents in an hostile country; such 
words, as if the testator had bequeathed his being the law with respect to Moostamins. 
proportv to particular persons, counselling An emancipation, or Tadheer, granted by 
them therewith to erect a mosque). Ill, him on his deathbed, takes effect in toto. — Ir 
Those ma 4 c^for a purpose held pious noth by a Moostamin, immediately before his death, 
Mussulmans anti Zimmees, such as burning 

a laap in the holy temple [of Jerusalem], 

or waging war against infidel Tartars, t— * Arab. Sahib-al-hawa. Hawa signifies 

, — — sensual passions, a complete conquest 

* The distinctions here stated apply solely over which is essential to the character of a 
to bequests for particular purposes. good Mussulman. 

t Ivoofr al Toork : the name by which the t Arab. Sahib-al-biddat. A free-thinker 
bands of robbers who used to infest the or sectary. — A broacher of new %nd heterodox 
northern provinces of Persia were formerly opi^'ions in matters of faith, 
dtstingmsbed. x See Vol. II. p. 229 . 



Book LII.— Chap, VII.] WUXS, 


omaadpate his slavei or make him a Modab* 
bir in the Mossulman territoiy, it is valid, 
and t]^e slave is acoordinaly free, notwith- 
standing his value exceed a third of his 
master's estate ;tfor a bequest beyond a third 
of the property is deemed illegal only as it 
affects the right <ff the testator’s heirs ; but 
a Moostamin’s hRrs possess no cognizable 
right, as was already mentioned. 

Any bequest in favour of a Moostamin is 
valid,-~\Y a Mussulman or Zimmce make a 
will in favour of a Moostamin, it is valid ; 
for a Moostamin, so long as he resides in 
a Mussulman country, is considered in the 
light of a Zimmee ; and as the exercise of 
generosity and benevolence in favour of sucli 
is therefore allowed to Mussulmans during 
life, it is also permitted them to extend such 
acts to a period after their death. — (It is 
related of Haneefa and Aboo Yoosaf, that 
they held wills in favour of Moostamins to 
h(3 illegal, because of their intention to re- 
turn to their own country ; and also, Ix causo 
the Mussulmans not only allow this, but even 
do not suffer them to reside in tludr domi- 
nions more than a year, unless they submit 
to the payment of the eapitation-tax. — The 
lormer is, however, the better opinion.) 

The bequests of a Zimmee are subject to 
the same restrictions with those of a Mussut' 
man, — If a Zimmee be(iueath more than a 
tliird of his estate to a stranger, or to an 
heir, it is not valid, as being contrary to the 
laws of the Mussulmans, to which they have 
a greed to conform with respect to all temporal 
concerns. 

He may make a bequest in favour of an 
unbeliever of a different sect. — If a Zimmee 
make a will in favour of an infidel of a dif- 
f( rent persuasion, it is valid, because of the 
analogy of legacies to succession by inherit- 
ance, all the different descriptions of those 
]>ersons who disbelieve the true faith being 
considered as of one class. 

Not being a hostile infidel . — If a Zimmee, 
residing in the Mussulman territory, make a 
will in favour of a hostile infidel, it is not 
valid , for as inheritance does not obtain 
between those, because of the difference of 
country, it follows that a bequest from the 
one to the other is of no effect, bequest being 
similar to inheritance. 


CHAPTEll VII. 

OF EXFXUTOK8 AND THEIR TOWERS. ^ 

. An executory having accepted his appoint- 
ment in presence of the testator y ts not after- 
wards at liberty to reject it. — If a person 
appoint another his executor, it remains with 
that other either to accept of-or decline the 
appointment, in the presence of the testator ; 
because no one has the power of compelling 
another to interfere in nis concerns. I^t if 
the ex^utor accept his appointment m the 


l^senoe of tbe testator, and afterwards, 
either in his absence, or after his death, 
decline it, such refusal is not admit^; 
because the testator had placed a reUanoo on 
his consent ; and therefore, if the rejection 
were ollow^ of, either in his absence or 
after his decease, he would necessarily be 
deceived. 

His silence leaves him an option of rejec^ 
flow.— I f a person appoint another his exe- 
cutor, and that other remain silent, without 
giving any indication of his aooeptanoe or 
refusal, ho is in that case at liberty, after 
the death of the testator, to accept or refuse 
the appointment, as may bo most agreeable 
to him. 

Ihd any act indicative of his acce^anco 
binds him to the execution of the qfflee , — 
IliiT if a ]a>rsan, under such circumstunoes, 
should, immediately after the death of the 
testator, dispose of any part of the, effects by 
sale, then, as an act of this kind is a clear 
indication of his acceptance, the executor- 
ship becomes obligatory on him. The sale, 
moreover, is \ alid in this instance, notwith- 
standing the ('xeeutor may not have con- 
sidered himself ns such at that time; for 
his executorship (like inlieritunco, bequest 
being a sort of succession as well as inherit- 
ance), does not depend on his knowledge : 
and, as being an executor, a sale transactea 
by him is valid. 

Haring rejected the appointmenty after the 
testator's decease, he may still accept of ity 
unless the magistrate appoint an executor in 
the interim.-— \v a person appoint another 
his executor, and tlu' person so appointed 
remain silent until the testator's decease, 
and th('n reject the office, and afterwards 
declari' his acceptance of it, such acceptance 
is valid, unless the Kazee, during tlie in- 
terim, sliould have s(‘t him aside, and ap- 

ointed another, in consequence of his first 

echiration ; because the refusal does nut 
iiaiiiediately annul the ai)poiiitment, that 
being injurious to the dceeabcd ; and although 
the continuance of it be prejudicial and 
troublesome to the executor, still ho has the 
merit of tt, which is un equivalent for the 
disadvantage, — whereas the injury to the 
deceased has nothing to counterbalance it. 
Tlu! executorship therefore endures in this 
case. If, however, the Kazee set him aside, 
his decree to that effect is valid, as he pos- 
sesses the power of removing an inconveni- 
ence, to which executors are frequently sub- 
jected, and which may rendeT the continuance 
of the office injurious to tliom. The Kazee, 
therefore, to remedy this, may JJbharge the 
executor from his office, and appoint another 
in liis room, to act with the estate, thereby 
preventing an injury both to the executor 
and the deceased. If, moreover, the executor, 
after being thus dismissed by the Kazee, de- 
clare his willingness to undertake the execu- 
torship, such declaration is not admitted or 
attended to, as he here assents after his 
appointment having been altogether annulled 
by the order of the Kazee, ^ 
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Where a a reprobate f or an infidelt 
are appointed^ the magistrate must nominate 
a proper eubstitute,---A peesoit may appoint 
a Blare, a reprobate,* or an infidel, to be his 
executor; but it is incumbent, on the I^ee 
to annul such appointment, and nominate 
another person, because of the disadvan- 
tages which would attend the confirmation 
of it in either of those instances ; for a 
slave could not act but by the power of his 
master ; a reprobate may be suspected of 
fraud ; and it is not fit such a trust should 
be committed to an infidel, as the enmity 
which every infidel may be supposed to 
entertain towards a Mussulman on the score 
of religion will occasion a disregard to his 
interest. The dissolution of such appoint- 
ments is therefore incumbent on the Kazee, 
notwithstanding their original validity. 

The appointment of the, testator's slave is 
invalid^ if any of the heirs have attained to 
maturity ; but not otherwise. — If a person 
appoint his own slave his executor, any of 
the heirs being arrived at the age of matu- 
rity, it is not valid ; because such heirs may 
prevent the skvo from the execution of his 
office by selling their property in him to 
another, and thereby rendering him inca- 
pable of acting but by the consent of the 
purchaser. If, on the contrary, the heirs be 
all infants, the appointment is in that case 
valid, ' c(3ording to Ilancefa. The two dis- 
ciples maintain that it is not valid (and such 
is what analogy would suggest); because 
slavery is incompatible with tho exercise of 
power; and also because, in this particular 
instance, it would follow that the ])roperty 
was master over the proprietor, which is 
contrary to law. Tho argument of Ilancefa 
is, that the slave is sane and adult, and 
therefore capable of tho discharge of such 
trust. Neither has any person tlie power of 
prohibiting him froni it, because the heirs, 
although they bo his masters, yet eauuot 
exert this power, on account of their youth. 
As, moreover, the deceased appointed him 
to this trust, it may hence be inferred that 
his tenderness and regard for the heirs was 
superior, in his opinion, to that of any other. 
This appointment, tluTeforc, is valid ; in the 
same manner as that of a Mokatib; — in 
other words, if a person appoint his Moka- 
tib his executor it is valid ; and so here 
likewise. 

In case of the erecator s incapacity^ the 
magistrate mmt give him an assistant. — If 
an executor be unequal to tho execution of 
bis office, it is incumbent on tho Kazee to 
associate fit/iother with him, in order that 
the duties of the office may be properly exc- 
outed<- 

But he mmt not do so on the executor 
pleading incapacityy without due examina- 
tion.-^lF an executor represent to the Kazee 
Kis inability to execute the duties of his 


obarge, it is requisite* in snob ease, that 
the K^ee* before he attends to his repre-* 
8entation,"make partioular inquiry ip^o the 
truth of it, as oomplainants of this kind 
often assert falsehoods, withoa view to alle- 
viate their own burden. But if it shall 
appear to the Kazee, on ^ue examination, 
that the executor is utterly incapable of the 
office, he must release Mm, and appoint 
another in his place, tMs being advantage- 
ous both to the executor and to the estate. 

u4nd if he appear perfectly equal to the 
office^ he cannot he removed. — If on executor 
be perfectly equal to the discharge of Ms 
office, and trustworthy therein, the Kazee is 
not at liberty to dismiss Mm ; for any per- 
son whom the Kazee may appoint in his 
lace must be less eligible, as the deceased 
ad particularly selected him, and signified 
his confidence in Mm. He therefore must 
be continued in preference to all others ; 
even to the testator’s father, notwithstand- 
ing his supposed tenderness; and conse- 
quently to others a fortiori. 

He cannot he removed on the complaint of 
the heirs, unless his culpability he ascer- 
tained. — If all or part of the heirs prefer a 
complaint against the executor, still the 
Kazee must not dismiss him immediately, 
nor until his guilt be ascertained, as he acts 
under an authority derived from the de- 
ceased. If, however, he prove culpable, it 
is incumbent on the Kazee to dismiss him 
and appoint another in his place ; for the 
deceased nominated him to the office from 
supi)osing him worthy of confidence ; but 
upon being lound culpable be no longer con- 
tinues so, insomuch that if the testator were 
living he would himself discharge him ; — 
and as ho is incapacitated, by death, from so 
doing, the Kazee must take tMs upon him as 
his substitute. 

One of two joint executors cannot act with- 
out the concurrence of the other. — Ip a man 
a])point two executors, neither of them is 
entitled, according to Hancefa and Moham- 
med, to act without the other, except in 
particular cases, of whiqh an explanation 
shall be hereafter given. — Aboo Yoosaf is of 
opinion that in all cases either of them may 
act without the other, because, an executor 
is endowed with his power of action in 
virtue of the will of the testator ; and as 
pow'er of action is a thing sanctioned by the 
LAW', and incapable of division,* he enjoys 
Ms power complete and perfect in the same 
manner as a complete authority to contract 
their infant sister in marriage appertains to 
each of her brothers respectively. — (The 
ground of this is, that execulorsMp is a 
succession, w hich succession cannot be estab- 
lished in the executor, unless the authority 
of the testator devolve to him in the same 
degree in which it had appertained to the 


♦ Arab. Fasik. (The term has been 're- 
peatedly ^fined.) 


* That is, cannot be enjoyed or exercised 
pamally. • 
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J^tstori that k,^mpletely and perfectly.)— the estate of the testator. al8<^ and in dis* 
Alie t^tator a choice, moreover, of the two charging his debts, the act of either executor 
to he his executors is an argument of the is lawful independent of the other, For 
particular attachm^t of each to his interest, none of these are considered as an exercise 
which attachment is equivalent to the con- of power, but merely the perfonnonoe of a 
sanguinity of two brothers in the point of duty,— insomuch that the depositor has him* 
contracting their ii^ant sister in marriage. — self a right to seize and carry away his 
The arguments of naneefa in support of bis deposit, if he find it among the effects of 
opinion are twofold,— F irst, the power of the deceased, and the creditor has a similar 
an executor, being derived from the testator, right with regard to hia debt ; — and it is, 
is of consequence to be exercised iii the moreover, the duty of every one into whoso 
manner prescribed by him ; and in the case hands property may fall, to attend to the 
in question the testator has entrusted this preservation ot it, whence this oomes under 
I^wer to both the executors, on the coudi- the description of aid and assistance, not of 
tion of their being united in the trust, for lie an ('XiToiso of power neither do any of 
does not expressly assent to their neting these acts rrquiie tliought or consideration, 
otherwise than jointly, and t he above eon- Kit her of tlie executors has also a right 
dition is moreover attended with advantage, singly to diseliarg(> a legacy, or emancipate 
as the deliberations of two persons are better a slave, if directed by the testator, because 
than of one. It is otherwise with tw'o such deeds require no tliought or considera- 
brothers, in the circumstain e of contracting tion. 

their infant sisUu’ in marriage (as adduced Or in which the interest nr advantage 
by Aboo Yoosaf), since the cause of such of the estate are eoitcerued. — In the same 
authority being vested in them is relation- manner, either of them may institute a suit 
ship, a cause which exists equally in each, in claim of the rights of the testator, because 
The contracting in marriage, moreover, is a conjunction ot hotli in so doing would be 
a right of the infant, resting upon her iiupractical)le, since, if they were to do it 
guardian (insomuch that if tin* infant re- at one and the sann^ time in iho asseiiibly of 
quire her guardian to contract her to any tlu* Kazoo, tlu'y must oeeasiou noise and 
person, being her equal, for whom she has a confusion (wIkukh' it is that only one of two 
liking, he must coiuplvh whereas, in the agcnils for litigation is allowed to plead at 
case nere considered, the acting [with the a time). The acceptance of a gift for an 
estate] is the right of the executor himself, infant is likewisi^ an act which neither may 
not of another resting upon liim. In the perforin singly ; for in case of delay there is 
case of contracting the infant in marriage, a possibility of the gift being reniiered null 
therefore, if one of the two brothers so con* by the death of the donor previous to the 
tract her, ho merely discharges a duty in- seizure. These acts, moreover, being per- 
cumbent on the other brother, and his act is milted to a mother and nurse, is a nrqof that 
therefore valid ; wlicreas, in the case of cxc- they are not exertions of pow'er. it is liko- 
cutorship, if one of the two act alone, he wise permitted t{> any of the executors, 
exercises a right appertaining to the otlier, siugly, to sell goods where there is an appre- 
and his so doing is therefore invalid ; — in liension of their spoiling, as in the case of 
the same manner as wdiere two persons owe fruit, and the like ; and also to collect to- 
a sum of money to one, in ^yhicll case it gether and presi rvc the scattered property 
would be perfectly law'ful for cither of them of Uie testator, as a delay might occasion the 
to discharge the whole debt, whereas, sup- destruction of it ; and sueli permission is, 
posing one man to owe a suin of money to moreover, given to every person into whose 
two others, it would not he lawful for him to hands property mny fall, wdience it may bo 
pay the whole to cither of tliem, inferred thilt this is not an exertion of power. 

Except in such matters as require inimc- (It is recorded, in the Jama 8aghcer, that 
diate execution. — The cases excepted by none of the exeeutors, Avliere there are more 
Haneefa and Mohammed, in whicli they j than one, has singly the power of selling 
hold the acts of either executor, singly, to j goods, or r(*ceiving iiayment of debts, be- 
be valid, are such as require immediate exe- cause these anj exercises of tiower which, 
oution. Thus it is lawful for either exe- they must perform jointly, in conformity 
cutor, singlj", to disburse the funeral with the will and intention of the testator.) 
charges, as a delay in this might occasion Case of a tesinUtr appointing different 
the body to become ofieiisivc ; 'whciice it is executors at different times.— I f a person 
that a similar power is vested in the neiirh- aiijioint two ex( eutors in a sepai;g|g manner 
hours. In the same manner, either of thej (as if he should first say to the one I have 
executors, singly, may purchase victuals oi appointed you niy executor,’^ and agajn, at 
clothes for the infant children of the testator, a difllTcut period, to the other ** 1 have 
this being a matter of urgency, and which appointed you my executor’'), some allege 
admits pf no delay. that in this case each of them has indivi- 

Or tokich are of an incumbent nature,— dually a power of exercising the functions 
So, likewise, it is lawful for cither of the of hia appointment, without consulting the 
executors to restore a deposit, an usurped other, in the same manner as two agents; 
article, or a thing purchased by the testator whefe they are appointed ly dififerent com- 
nnder aft invalid contract. In presernng missions ; — the reason of which is that the 
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testetogr, in appointing the two separately, 
indicates his assent to each acting from his 
own judgment, without the other’s assistance 
or advice. Others, again, say that con- 
cerning this case also a aisagreement subsists 
between Haneefa and Mohammed on one 
side, and Aboo Yoosaf on the other ; because 
a will is not established until the death of 
the testator ; and at that time both are 
executors together, notwithstanding they 
had been appointed separately. It is other- 
wise with two agents apnointod under dif- 
ferent commissions ; for tlie appointment of 
each of those still continues distinct and 
separate, as settled by the constituent. 

In case of the death of a joint executor ^ 
the magistrate must apj^omt a substitute,— If 
one of two executors die, it is incumbent on 
the Kazee to appoint another in his room. 
This is the opinion of Haneefa and Moham- 
med ; because, according to their doctrine, 
the remaining executor has not, of himself, 
power to act on every occasion, and the 
interest of the deceased therefore requires 
the appointment of another to operate with 
him } and it is also the opinion of Ahoo 
Yoosaf, because, although tlie remaining 
executor be (according to him) empowerea 
to act of himself, still it behoves the Knzee 
to appoint another his com])anion ; for tlu' 
design of the testator evidently was, to leave 
two Bucvossors the management of his con- 
cerns; and as this may he fullilled by the 
appointment of a substitute for him who 
dies, one must be appointed aeeqrdingly. 

Unless the deeeased have hitnse/f 7 i(nni- 
nated his successor. — If the deeeased exe- 
cutor have appointed the living executor to 
act for him, it is in that ease lawful for the 
latter (according to the /ahir Itawayet) to 
act alone, nor is it iiicumheut on the Kazee 
to appoint another in tlu' room of the 
deceased ; hocauso here tlu' judgment of the 
deceased executor virtually subsists in the 
living one, as it were, by sueei'ssion.~-(Th(‘re 
is a tradition of Haneefa having contradicted 
this doctrine, because of its rt'pugnanee to 
the object of the testator, namely, the agency 
of tw^o })ersons ; in opposition 'to the ease 
where a dying executor a])points some other 
person to succeed him ; for such appointment 
is valid, because of its being attended with 
the advantage of the judgment of two distinct 
persons, as was intended by the testator.) 

The executor of an executor is his stdistitute 
in office. — If an executor, previous to his 
death, appoint another person his executor, 
in that case the person so appointed is en- 
titled to uot as executor, botii to him, and 
also to the person to whoso aflairs his imme- 
diate testator had acted as executor. TTiis 
is according to our doctors. Shafei maintains 
that the person so appointed is not entitled 
to act as executor to the first deceased, be- 
cause of the analogy his appointment bears 
to that of an a^ent ; in other words, if a 
person, during his lifetime, appoint an ^ent 
TO act lor him, that agent is not permitted to 
delegate his powers to another without! 


having previously obtained the consent of 
his constiti^ent.-^The ground of analogy 
between these two caws is, that in the same 
manner ns the constituent is supposed to 
place a reliance on the s^ent, and on him 
only, 80 also the testator may be supposed 
to act with regard to ^e executor.) The 
arguments of our doctors upon this point are 
twofold. — Fikst, an executor derives his 
power from the testator ; and it is therefore 
lawful for him to appoint an executor to suc- 
ceed him in the same manner as in the 
case of a grandfather ; in other words, a 
father has the power of bestowing his child 
in marriage, which devolves upon his father 
after his death ; and the grandfather has in 
such case the power of appointing an agent 
for the execution of the child’s marriage ; 
and so likewise, it is lawful for an executor 
to appoint another executor, as the power 
appertaining to the testator devolves upon 
his executor, in the same manner as a father’s 
right to dispose of his child in marriage 
devolves upon the grandfather. As, more- 
over, the grandfather is the father’s substi- 
tute with regard to the power which devolves 
to him, so in the same manner the executor 
is the substitute of the testator ; because the 
nomination of an executor is, in effect, an 
appointment, by the testator, of a substitute 
with rcispect to the matters in which he is 
himself empowered ; and as the executor, at 
the time of his death, possessed a power with 
respect to both estates (his own, and also 
that of his testator), it follows that tho 
second executor (that is, the one appointed 
by him) is his substitute with respect to both 
estates also. — S kc’ONDLY, as the testator had 
recourse to tho assistance of the executor, 
nql withstanding ho knew tliere was a possi- 
])ility of liis dying in the interim, and 
thereby leaving his object unaccomplished, 
it may be inferred tliat his intention was 
that his execiitor should in such case appoint 
another. It is othe rwise with an agent ; for 
he is not at liberty to appoint any other 
person his agent without tne consent of his 
const ituent; because, as the latter is still 
living, and consequently has it in his power 
to accomplish his object himself, it is there- 
fore not to be supposed that he will consent 
to liis agent appointing another agent under 
him. 

An executor is entitled to possess himself 
of the portions of infuttt and absent aduU 
heirs^ on their behalf. — If an executor, the 
legatees being present, divide oli‘ the estate 
of the testator from the legacies, on behalf 
of his heirs who are infants, or adult 
absentees, and take possession of their por- 
tions, it is lawful ; for an heir is successor to 
the deeeased ; and as an executor is also a 
successor to him, he is of course a competent 
litigant on behalf of infant or absent heirs, 
and may, of consecjuence, make a division, 
and possess himself of their portions on their 
behalf, — insomuch that if those puriiuus 
wq^'e to perish in his hands, still they are 
not at liberty to participate with th^ legatees 
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m vhat reskAizxed to them after such diyi- to the division, *-iii which case a thiid^of the 
don. remainder woiild be appropriated to the pil- 

But not of the legacies of infant or absent grimage. Secondlt, the division, with 
sgatees, — If, on the contrary, an executor, respect to the legacy, is not perfect and com- 
he heirs ^ing adnlt and present, divide off plete until the portion bequeathed for the 
he legacies from the estate, and take pos- purpose of pilgrimage be expended thereupon, 
jession of them on l^half of infant or absent as there is no person to take possession of it. 
legatees, it is unlawiul ; for a legatee is not a Where, therefore, this sum is not expended 
mccessor to the deceased in every respect, in the performance of pilgrimage, the parti- 
tie being constituted a proprietor by a new tion is incomplete, and tho case is foonse- 
md supervenient cause ; and as, therefore, quently) the same as if the sum haa been 
he executor does not stand as litigant on his lost or destroyed before the partition, 
aehalf, his taking his [the legatee’s] portion A legacy ^ after hewg dicided off hj/ the 
8 not valid, — insomuch that if the legacy magistrate^ descends to the legatee's heirs in 
Evere to perish in his [the executor’s] hands, ease of his deeease.'—lv a person bequeath a 
he legatee would be entitled to take a third tliird of one thousand dirtns to onotuer who 
)f whatev'er had remained to the heirs, is at that time absent, and the heirs consign 
N^either is any compensation due from the the said sum to the Kuzee, in order to divide 
executor in this instance; because an and set a]»art the share of the absent legatee, 
executor is a trustee ; and as the power of the division thus made by the Knzee is valid, 
conserving the effects of the testator IS lodged because of the original validity of the will, 
n him, tne case is therefore the same as if insomueh that if the absentee should after- 
.he loss had happened previous to the divi- wards die, previous to his having declared 
lion of the effects. his acoeptaneo, the legacy nevortln'less de- 

A legacy appropriated to pilgrimage, if volves to his heirs. The offico of Kazee, 
^osty 7nust he repaired of a third moreover, is instituted with a view to the 

tf the estate, — If a person bequeath a sum Ixuiefft of mankind, that he may attend to 
[or the performance of a pilgrimage to tlie conservation of their rights, especially 
Mecca, and then die, and the executor with resp<’ot to such as are dead or absent ; — 
iivide oft* the said sura fromlthc heirs, and ainl as among these attentions to the rights 
iake possession of it, and it he afterwards of mankind is tho setting aside and taking 
iCst or destroyed, either in his charge, or in possession of the portions of absentees, such 
diat of the person w^hom he had appoinlod acts by him on behalf of an absentee aro 
br tho performance of the pilgrimage, in valid of course,— insomuch that if such por- 
;hat case, according to Haneefa, a third of tion were destroyed in his possession, and 
he remaining property of the deceased must the legatee sliouid afterwards appear, still 
3 e appropriated mr the pilgrimage. Aboo he would have no claim upon tho lieirs. 
I’oosaf, on the other liana, holds that if tlie An executor may sell a slave of the estate^ 
lum thus lost have been originally equiva- for the discharge of the debts upon it, in 
ent to a third of the property, nothing is e/* Me is lawful for an 

ifterwards to be taken from the heirs ; but executor, in order to discharge tho debts of 
hat if it was less, the deffciency must be the deceased, to sell n slave for a suitable 
ipplied to the purpose of the pilgrimage, price, in the absence of the creditors ; for as 
Mohammed, on the contrary, is of opinion the testator might liave done so during his 
hat in neither case is the executor to take lifetime, tho executor, as his representative, 
iny thing from the heirs ; because tho setting is entitled to do the same. I’he ground on 
iside of a particular sum, for the perform- which this proceeds is, that tlie right of the 
ince of the pilgrimage, w^as the undoubted creditors to the effects of tlie deceased lies, 
•ight of the testator ; and as, if he bad him- not in the Things themselves, but in their 
ielf set aside the sum for that purpose, and worUi ; and the worth of tho slave is not 
t had afterwards been lost or destroyed, annihilated by the sale, as the price (which 
lothing further would have been required, is in reality the worth) still remains, 
ind the legacy would have been void, it is in Unless the slave he involved in debt. — It is 
he same manner void where the sum w’as otherwiso witli rc spj ct to an indebted slave ; 
ict aside by the executor, as lie acts for, and for tlie sale of such in tho absence of the 
itands in the place of, the deceased. The creditors is not valid, as their right lies in 
irgument of Aboo Yoosaf, in support of his the person of tho slave, they having a claim 
ipinion, is that a third of the whole property to the earnings of his labour, whjph would 
s a fund for the execution of wills, to which be annihilated by the sale of birar 
•xtent only they are to be executed, and no • An executor, havinn sold and received the 
arther. The arguments of Haneefa, in sup- price of an article v hich afterwards pieces 
Mjrtof his opinion on this point, are twofold, to he the property of another, ts accountable 
^Test, the performance of the pilgrimage to the purchaser for the price he had so re- 
vas the object of the testator, not the setting ceived.— lF a person appoint another his 
iside a sum for that purpose ; and therefore executor, directing him, after his decease, to 

be appropriation or dehvery of the money, . 

rithout the accomplishment of the object, is , , i 

►f no consideration, it being, in eflfect, tjie * In other words, there is no indiyidnal 

ame as 3 the sum had been lost previous ^legatee. 
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seEaNilftve, aaid be»tow tlie prioe in oharity, 
and ilie executor accordingly sell the slave 
and take possession of the price, and it be 
afterwards lost or destroyed with him, and 
the idave prove to be the property of another 
person* he [^e executor] is accountable to 
the purchaser for the price, agreeably to the 
laws of sale ; and he is entitled to take an 
equivalent from the effects of the deceased, 
being, as it were, an agent on his behalf. 
This indemnification, according to Haneefa, 
he is to take from the whole of the estate at 
large, and such is the Zabir Itawayet. It is 
recorded from Mohammed, on the contrary, 
that he is to indemnify himself from the 
third of the effects, as the instructions of 
the deceased were in the nature of a will ; 
and the third of the property is the fund for 
the execution of a will. The ground of the 
doctrine of tho Zahir liawayet is, tliat as 
the executor, in the sale of tho slave, was 
deceived by the testator, tlie restitution 
made by him to the puruhasor is therefore 
a debt due to him from the testator ; and 
tho debts are discharged from the wliolo of 
the estate, not from the third. It would be 
otherwise if the Kazee, or his Ameen, should 
sell the slave, and he afterwards prove the 
property of another; for in this case the 
obligations of the sale do not rest upon 
those officers, but the purcliaser comes at 
once npo i the estate for an equivalent to the 
price lost or destroyed as above; siuec other- 
wise tho door of magistracy would ho shut, 
and tho rights of niaukmd cons(‘queiilly 
injured, as no man will undertake the ofiice 
of Kazee unless lie be exempted from re- 
sponsibility. It is to bo observed that what 
is now advanced, that “ the executor is to 
take an equivalent from the cirecls of the 
deceased,” proe(?eds on tho supposition of 
these being sufficient to answer tliis i)ur- 
pose ; for if they he inadequate to it, the 
executor is entitled to an indeiuiiilieation 
only in the greatest possible degree; and il 
the deceased should have no effi ets whatever, 
the ex(‘Outor (like any other creditor) has no 
claim for indernnificatioii. 

JBid if this have been lod, Iie'^mai/ reim- 
burse himself from the person to whom the 
article had fallen by inheritance. — If an 
executor sell a slave which had fallen to the 
share of a child of tlie deceased, and take 
possession of the price, and it be afterwards 
lost in his hands, and the slave prove the 
property of another person, the purchaser 
nas in tnat case a claim for restitution from 
the executor, who is entitled to indemnify 
himself 4§’em tho share of the child in whose 
behalf ho acted ;-~and the child is entitled- 
to im equivalent from the shares of the 
other heirs ; for upon the slave proving the 
property of another person, the distribution 
of inheritance, as at first executed, is an- 
nulled, the case being, in fact, tho same as if 
no such slave had ever existed, or been 
accounted upon as part of the estate. ^ 

An executor may accept a transfer for a 
debt due to his infant ward. — If a person in- 


debted to an give a tranaier <m 8(mie 

other person, and the executor (the guardian 
of the orphan) aco^ the same, suon accept- 
ance is approved, provided it be for the inte- 
rest of the orphan, because of the person on 
whom the transfer is made being noher (for 
instance) than the trai^errer, and also a 
man of probity ; for the power of acting is 
vested in the executor, merely that he may, 
employ it for the interest of the orphan : — 
but it the transferrer be richer than the 
other, the acceptance is not approved, as 
being, iu its tendency, prejudicial to the 
orphan. 

Or sell or purchase moveable$ on his 
account. — lx is lawful for an executor to 
B(dl or purchase moveables, on account of 
the orplian under his charge, either for an 
equivalent, or at such a rate as to occasion 
an inconsiderable loss, — but not at such a 
rate as to make the loss great and apparent ; 
because, the appointment of an executor 
being for the benefit of the orphan, he must 
avoid losses in as great a degree as possible ; 
— but with respect to an inconsiderable loss, 
as iu tlie commerce of the world it is often 
unavoidable, it is therefore allowed to him 
to incur it, since otherwise a door would be 
shut to the business of purchase and sale. 

An executor, in giving a bill of sale, must 
not insert his power as an executor in it, but 
must give a separate paper to that effect, oift 
of caution ; for if the latter also were in- 
serted, it might happen that the witness to 
the sale might set his name to the bottom of 
the instrument without examination, which 
Would implicate a false testimony, since 
with the executorship he has no concern. 
Some, moreover, have asserted that the 
attestation of the witness ought to run in 
this manner—” Sold by Zeyd the sou of 
Omar,” and not ” by Zeyd the executor of 
such a person : ” — but others maintain that 
this is immaterial, and that the latter mode 
may with propriety be adopted, as executor- 
ship is a matter of notoriety. 

He may also sell moveables on account of 
an absent adult heir. — An executor has the 
power of selling every species of property 
belonging to an adult absent heir, excepting 
such as is immoveable for as a father is 
authorized to sell the moveable property of 
his adult absent son, but not such aS is im- 
moveable, his guardian [the executor] has 
the same power. The ground of this is, that 
the sale of moveable property is a species of 
conservation, as articles of tnat description 
are liable to decay, and the price is much 
more easily preserved than the article itself. 
With respect, on the contrary, to immoveable 
property, it is in a state of conservation in 
its own nature, whence it is unlawful to sell 
it,— unless, however, it be evident that it 
will otherwise perish or be lost, in which 
case the sale of it is allowed. 

He cannot trade with his waref s portion. — 
It is not lawful for an executor to trade 
with the property of the orphan : for the 
conservation of it, merely, is oonumtted to 
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lim, not powefT of trading with it,— 
noGording to what is mentioned in me 
Awzah upon this sulncct. 

Me may sell tnovetme property on account 
of the infant o%absent adult brother of the 
testator, — AccoHDii«a to Mohammed and 
Aboo Yoosaf, tha executor of a brother, 
with respect to air infant brother, or one of 
mature age, who is absent, stands in the 
same pr^icament as the executor of a 
father with respect to his adult absent son 
(in other words, he is empowered to sell 
the moveable property of the orphan or ab- 
sentee) ; and so likewise of an executor 
appointed by the mother or uncle ; for as the 
mother and uncle are permitted to interfere 
in the management of the property so fur as 
relates to its preseryation, so also is the 
executor who represents them. 

The power of a father s executor precedes 
that of the grandfather. — The power of the 
father’s executor, in the management of the 
properly of his orphans, is superior to, and 
precedes that of the grandfather. iShafei is 
of opinion that in this respect the grand- 
father has the superior powxT ; because the 
LAW has ordained him to be the rt‘])resenta- 
tive of the father, where the latter has 
ceased to exist,— whence it is that [failing 
the father] the grandfather inherits to his 
grandson. The argument of our doctors is, 
that as, in consequence of tlie will, the 
authority of the lather devolves upon his 
executor, the executor’s authority is there- 
fore that of +ho father, in eti’ect,— and con- 
sequently the father’s executor precedes the 
grandfather, in the same manner as t^' 
father himself would. The ground of this is, 
that as the father, notwithstanding the ex- 
istence of the grandfather, appointed another 
to act for his children, it may be thence in- 
ferred that he considered such appointment 
more beneficial to them than if they had been 
left to the management of the grandfather. 

If there be 7io executor^ the graitd father is 
the father* s representatire.— I f a father die 
without appointing an executor, the grand- 
father represents the father ; * because a 
grandfather is most nearly related to the 
children of his son, and most interested in 
their w^elfare whence it is that the grand- 
father is empowered to contract the infant 
wards in marriage, in preference to the 
father’s executor, — notwit^tanding the 
latter have precedence of him in point of 
managing and acting with the property, for 
the reasons already assigned. 

CHAPTER YIII. 

OP EVIDENCE WITH EESPECT TO WILLS. 

The evidence of two executors to the ap- 
pointment of a third is not valid unless lie 
claim or admit it. — Ip two executors give 


^ * Literally, “ is in the stead or ** stands 
in the pltfoe of.’* 


evidence that the deceased h^d associated a, 
third pmon with them, and that person deny * 
his hav^ done so, the evidence of the ex* 
eontors is of no e£Peot ; because their assertion 
having a tendency to their own advantage, 
in the ease it will afibrd them from part of 
their labour, lays them open to suspicion. 
If, on the contrary, the third person claim 
or admit of the executorship, their evidence 
is valid, on a favourable construction. Ana- 
logy would suggest that hero also the evi- 
dence is null, in the same manner as in the 
former instance, and for the same reason. 
The ground of a more favourable construction, 
in this particular, is that ns the Kazee has 
the power of cither appointing an executor 
at the first, or associating a third person (by 
that person’s consent) with the two executors, 
without any testimony on their part, it 
lollows that their testimony merely prevents 
the Kazee from the trouble of nomination, 
by rendering it unnecessary for liim to sock 
out and name a proper person to assist in 
the executorship th(‘ person still, how'cver, 
holding his olliee in virtue of the Kazee’s 
nomination. 

The evidenee of orphans to the appoint- 
ment of an executin' is not admitted if he 
deny if.—\v two orphans givo evidence that 
their di'ceased father hiid appointed a parti- 
cular person his executor, and the xierson 
mentioned deny the same, their evidence is 
not credible, being liable to a suspicion in 
the advantages they would draw Irom the 
labours of a person exerk'd towards the pre- 
servation of their ])roperty. 

The testimony of executors with respect to 
property i on behalf of an infant . — If two 
executors give evidence, on hebalf of an in- 
fant heir [their wardj eoncerniiig property of 
the deceased, or ol‘ any other person, it is of 
noctlect; beeau.se their testimony merely tends 
to prove their right to the management of 
such xn’operty. 

(4r of an absent adult., is not admitted . — 
If two executors givo evidence, on behalf of 
an adult heir, concerning property of the 
deceased, it is of no ohect ; but it is valid 
concerning* property appertaining to any 
other person. This is the cfoctrineof JJuneefa, 
The two disciples are of opinion that in both 
eases the evidenct* i.4 valid, because it is not 
liable in either ot them to any suspicion, as 
the power of an executor over the property 
ceases after the lieir attains to maturity. 
The argument of Haneofa is, that as execu- 
tors have the power of conservation, and also 
of selling the moveable property of an adult 
heir in liis absence, it lollows* mat their 
evidence, in favour of an adult heir, con- 
cerning any part of the deceased’s estrfte, is 
not altogether free from suspicion. It in 
otherwise with respect to their evidence, in 
behalf of an adult heir, concerning any other 
property, for over that the executors cannot 
possess any authority, as the deceased con- 
stituted them his substitutes with respect to 
his owni estate only, not with respect to. the 
property of others. 
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The rnttUud evidence of parties, on behalf 
of each other ^ to debts due to each from an 
estate is vahd: but not their evidence to 
legacies. — Ip two persons bear evidence to a 
debt of one thousand dirms, due from a 
person deceased to Omar and Zeyd, and 
Unuur and Zeyd give a similar evidence in 
favour of these two, the evidence on both 
parts is valid. If, on the contrary, each of 
the parties in the same manner give evidence 
that legacies had been left by the deceased to 
the other, their attestations are of no effect. 
This is the doctrine of Haneefa and Moham- 
med. Aboo Y'oosaf maintains that in neither 
case are these evidences valid ; and such 
also (according to the relation of Khasaf) is 
the opinion of Haneefa. There is also a 
tradition of Aboo Yoosaf having concurred 
in the opinion of Mohammed. The reasons 
urged in support of the validity of the evi- 
dence, in the case of debt, is that debt re- 
lates solely to the person ; and as the person 
admits a great variety of rights, the evi- 
dence of both parties is therefore admitted. 
—Neither does it follow, in this case, that 
either party is to partake of what may be 
obtained in payment by the other, so as to 
cause the evidence of this party to be a mere 
establishment of their own right of partici- 
pation, — insomuch that if a stranger were to 
pay, to one of the parties, of his own ac- 
cord, the debt alleged to be duo to that 
party, st.ll the other party is not at liberty 
to claim any share in such payment. Tlie 
reasons, on the otlu'r hand, against the vali- 
dity of the evidence, in this instance, are that 
as the death [of the debtor] occasions the 
relation to shift from the person to the pro- 
perty, since in consequence of the decease 
the person no longer remains (insomuch that 
if any one party were to obtain payment of 
his right from the estate of the deceased the 
other party participates with them tlu'rein, 
provided tno estate suflioe for the discharge 
of the debts of both), it folhws that Jhe 
evidence of each, n'speetively, in behall of 
the other, tends to establish a right of par- 
ticipation in whatever payment that other 
may obtain in consequence ; a«d accord- 
ingly, the testimony is liere liable to susj)!- 
oion. It is otherwise where the debtor is 
living ; for in that case the testimony of each 
party [of creditors] on behalf of the other 
18 admitted ; since as the debt, at that time, 
rests upon his person, not upon his property 
(the former still continuing existent), a par- 
ticipation, therefore, is not established in 
this instance. 

Unless^f.ach legacy, respectively, consist 
of a slat'e.-~l¥ two persons give evidence 
wiat particular person had bequeathed his 
female slave in a legacy to two others, and 
the two others give evidence that the same I 
person had bequeathed a male slave to these | 
two, both evidences are valid ; for as their 
testimony does not in any respect tend tol 
establish a participation, it is therefore liable 
to no suspicion, and must be admitted ao- 
oordingly. 


A mutual evidence of this nature is void 
where ^ it involves a right of participation 
in the witnesses, — Ip two persons nve evi- 
dence that a particular person liad be- 
queathed the third of his property to Zeyd 
and Amroo, — and Zeyd ana Amroo, on the 
other hand, give evidence that the same 
person had bequeathed C third of his pro- 
perty to these two, the evidence of both 
parties is void and of no effect (and so like- 
wise if the two were to give evidence that 
the person had bequeathed his male slave to 
Zeyd and Amroo,— and Zeyd and Amroo, on 
the other hand, give evidence that the said 
person had bequeathed his female slave to 
those two) ; — ^because as the evidence on 
each part tends, in those instances, to estab- 
lish aright of participation, it is therefore 
not altogether free from suspicion. 


BOOK LIII. 

OF HERMAPHRODITES. 

Section I. 

Of who are Hermaphrodites. 

Hermaphrodites are either male or female. 
— A KnooNSA, or hermaphrodite, is a per- 
son possessed of the parts of generation of 
both a man and a woman. If, therefore, 
such person discharge urine from the male 
member lie* is accounted a male, or if from 
the female member, a female because it is 
so recorded in the traditions, and likewise 
reported from Alee ; and also, because the 
circumstance of the urine being discharged 
from either member in particular, denotes 
that member to be the original, and the 
other merely a defect. If, on the contrary, 
the person discharge the urine from both 
inembers, regard is paid to that from which 
it tirst proceeds, as this denotes that member 
to be the original. If, on the other hand, 
the person discharge his urine from both 
memoers equally (that is, at one and the 
same time) he is a Khoonsainoosh’kil, or equi- 
vocal hermaphrodite, according to Haneefa. 

Or ambiguous. — Noil is any regard paid 
to the superior or inferior quantity of the 
urine in this instance, because a superiority 
of discharge from either member does not 
denote that member to be the primary, since 
this circumstance arises merely from the 
urinary passage in the one being wider than 
vin the other. The two disciples maintain 
that regard must in this case be paid to the 
comparative quantity of urine ; and conse- 

* The gender of an absolute hermaphro- 
dite is dubious. The translator follows the 
Arabic text in expressing it throughout in 
the masculine, that being the most generally 
applicable. 
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quently, th&t the sex is detemined aoeoid- 
to the member firom whieh the greatest 
mumtity prooeeds: beoaose this denotes 
that member to be the superior and origmal ; 
and also, beoauae the greater quantity is, in 
effect of law, the whole. From whichever 
member, therefore, the principal quantity 
of urine is disfnarged, that member is 
accounted the superior. If, however, the 
urine proceed from both passages alike (^at 
is, at toe same time, and in equal quantity), 
the person is accounted an equivocal her- 
maphrodite, according to all our doctors, as 
in this case neither member possesses any 
superiority over the other. — What is here 
advanced applies solely to hermaphrodites 
not yet arrived at the age of maturity for 
upon an hermaphrodite attaining to matu- 
rity, if his beard grow, or he have con- 
nexion with a woman, or nocturnal emis- 
sions, or his breasts appear as those of a 
man, he is accounted a male, tliose being 
indisputable tokens of manhood but if the 
breasts swell like those of a woman, or the 
menstrual discharge appear, or pregnancy, 
or carnal connexion with a man, the herma- 
phrodite is accounted a female, such being 
the tokens of womanhood. If, on the con- 
trary, no distinguishing tokens of either sex 
appear, or the tokens of both (such as a 
beard, with the breasts of a woman), the 
person is an equivocal hermaphrodite. 

Section II. 

Of the Laics respectina equivocal Ilcrma- 
phroaites. 

An equivocal hermaphrodite. — It is a rule, 
with respect to equivocal hermaphrodites, 
that they are required to observe all the 
more comprehensive points of the spiritual 
law, hut not those concerning the propriety 
of which [in regard to them] any doubt 

Must take his station, in public prayers, he-- 
tween the men and the women. — An equivocal 
hermaphrodite, in standing behind the Imam 
for the purpose of prayer, must take his 
station immediately after the men and 
before the women, as it is possible that he 
may he a man, and it is also possible that he 
may he a woman. If, therefore, he chance 
to stand among the women, he must recite 
the prayers rexieatedly, for as it is possible 
he may be a man they would otherwise be 
nugatory. If, on the contrary, he stand 
among the men, his prayers are valid ; but 
the men who are next to him are to recite 


m 

it bdoigr indispensably incumbent on women 
to be covered upon that occasion. It is also 
laudable in him, if he be without a garments 
to recite the prayers repeatedlv ; but still 
the prayers are lawful although he should 
neglect so to do. It is, moreover, abomi- 
naolo in him to wear silk or jewels. 

He must not appear naked before man or 
woman, or travel aiona with either, except a 
relation ; and he must be circumcised boa slave 
purchased for that purpose, — It is abomina- 
ole in an equivocal hermaphrodite to appear 
naked before either man or woman, or to be 
in retirement with either man or woman 
except his prohibited relations. In the same 
manner, it is abominable in him to journey 
in company with a man other than his pro- 
hibited relation,— or w ith a w'oman notwith- 
standing she bo a prohibited relation, as it is 
not lawful for two women to travel together, 
although they ho relations. It is also abomi- 
nable that he bo circumcised by either a man 
or a woman ; and tiicrcfore, to perform this 
ceremony, a female slave must he purchased 
at his expense ; — or, if ho bo destitute of 
property, the price of such slave must ho 
advanced to Inm, hy way of loan, from the 
piiblio treasury, wnth which he may pur- 
chase her for the purpose of ciroumoisiim 
him ; and having so done, she is to he sold, 
and her price paid into the treasury, as ho 
has then no farther occasion for her. 

Buies to he observed hy him during a 
pilgrimage.— I f an equivocal hermaphrodite 
undertake a ])ilpimuge during his adoles- 
cence (that is, when nearly arrived at matu- 
rity), Aboo Yoosaf declares ho is uncertain 
which mode of dross is most proper for him 
to adopt ; for if he be a male, his wearing a 
seamed garment is abominable ; and it he 
he a female, it is abominable to wear any 
thing else. Mohammed, however, says that 
he ought to wear a seamed garment, in the 
same manner as women ; because it is still 
move abominable for a woman to neglect 
this during pilgrimage than for a man to 
wear it. . . , , 

Divorce or emancipation, suspended upon 
the circumWance of sex, aie not determined, 
in relation to an nernuiphrodile.—Iv a 
suspend the emancipation of his slave, or the 
divorce of his wile, upon the ciwumstance 
of her producing “ a male child, and she 
he delivered of an hermaphrodite child, the 
divorce or emancipation do ® 

until the sex or condition of the child bo 
fully ascertained, since the person cannot 
incur the penalty, in this instance, becamse 
of the doubt. . , • ^ 

Until his sex he ascertained,— Iv a man 


their prayers repeatedly, out of caution, as 

it is possible that he may be a female. 'alnvpfl are freei* or. 

Observing Un other respects) the customs declare, all 

wemen^iT is laudablf in an equivc^al ‘‘ aU my fema e slavj^are Tve tlSS 


of 

hermaphrodite to cover his head, during 
prayer, with the skirt of his garment, and 
also to sit in the posture of women ; for if 
he be a man, this is merely a deviation from 
custom, which does not imply any positive 
illegality ; hut if he be a female, his negl^t- 
ing so t<^ do would induce an abominatmn,^ 


poSBOBsed of an hermaphri^to daye, 
fllnvp IS not emancipated until his real < 


this 

Save is not emancipated until his real con- 
dition be ascertained, since here the 
cannot be forsworn, because of the doubt. 
If, on the contrary, he thus menti^ ms 
male'and female slaves together,^ the herma- 
phrodite is in that case emancipated, since 
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one or other desoriptioa applies to liim the contrarv, mamtainB that In this case the 
in^umatably, aa ^ must be either a male or hennaj^odite is to receive half the share o^ 

a n^ale heir, and half the share of a female, 
jETm declaration of hk sex is not admitted, — by first oalonlating the amount of his 
If an hermaphrodite declare himself to be a share, supposing him to be ^male, and then 
male, or a female, and he be of the equivocal the same supposing him to ffe a female, and 
.description, his acclaration is not credited, ad<^g the two together, and paying him a 
as 1^ plea is repugnant to the suggestion moiety of the added sumsP Mohammed and 
of proof. But if he be not of an equivocal Aboo loosaf subscribe to this opinion. They, 
description, his declaration may be credited, however, differ in their exposition of it ; for 
he being better acquainted with his own Mohammed holds that the whole inheritance 
state than any other person. is to be divided into twelve parts, seven of 

Rules to be observed in his interment.— which go to the son, and five to the herma- 
If an equivocal hermaphrodite die before phrodite;— whereas Aboo Yoosaf alleges that 
his condition be ascertained, the ceremony it is to bo divided into seven parts, four of 
of ablution must not be performed upon his which go to the son, and three to the henna- 
body by either man or woman, neither of phrodite. The argument of Aboo Yoosaf is 
those being allowed to perform it to the that the son, if he stood alone, would bo 
other. Ablution, therefore, being imprac- entitled to the whole inheritance; and the 
ticable in this instance^ the ceremony of hermaphrodite, if he stood alone, would be 
teyummim [rubbing with dust or sand] entitled to three fourths of the inheritance, 
must be substituted for it and it is men- — he being entitled (when standing alone) to 
tioned in the Jama Ilamooz, that if the a half, if accounted a male, or to the whole, 
teyummim bo performed by any other than if accounted a female ; for the whole pro- 
a prohibited relation, the hand must be perty consists of four quarters, the half of 
covered with a cloth. which is two quarters,— and these, being 

If a hermaphrodite die at an ago border- added together, make six quarters, the half 
ing on maturity (at twelve years of age, of which is three. Where, therefore, those 
according to the Jama Kamooz), the corpse two unite in one inheritance, the estate is 
is not to have the ceremony of ablution per- divided between them according to their 
formed upon it, whether it be male or female, respective proportions of right ; and as the 
Upon d positing it, moreover, in the tomb right of the son is to four fourths, and that 
or grave, it is laudable to cover the same of the hermaphrodite to three fourths, the 
with a cloth, this being indispensable with former gets in the proportion of four, and 
resjiect to women, although not with respect the latter in the proportion of three and 
to men. accordingly, the whole inheritance is divided 

When there is occasion to repeat the fu- into seven parts, four of which go to the 
neral prayers over a man, a woman, and a son, and three to the hermaphrodite. The 
hermaphrodite, at the same time, the bier of argument of Mohammed is that, supposing 
the man must be placed next the Imam, that the licnn aphrodite to be a male, the inherit- 
of the hermaphrodite next, and beyond all anco woula be divided between him and the 
the bier of the woman. son in equal shares ; or supposing him (on 

Where there is any reason for interring a the other liand) to be a female, it would bo 
hermaphrodite in the same tomb [or grave] divided between them in three lots. Wo 
with a man, the former must be deposited must therefore have recourse to the smallest 
after the latter, os it is possible that he may number which admits of division by two 
be a female ; and a partition of earth must and by three ; and as this number is six, 
also be constructed betw'ceii them. If, on it follows that on the former supposition 
^0 other hand, a hermaphroditorbe interred the inheritance is to be divided equally 
in the same tomb (or grave] A\ith a woman, between the two, three shares of the six 
he must be deposited first, as it is possible going respectively to each, — or that, on the 
that he may bo a man. latter supposition, it is to be divided between 

It is laudable to shroud the body of a them in three lots, two shares of the six 
hermaphrodite in the same manner as that going to the hermaphrodite, and four shares 
of a woman, by wrapping it in five cloths ; to the son. The hermaphrodite, therefore, 
for, if it be a female, such is the ordained is entitled to two shares, unquestionably; 
practice with respect to women ; and if it and there being still a doubt with respect to 
bo a male, this is merely an excess of two the one redundant share, that is divided 
cloths, wb^ch is a matter of no moment. into two. Hence the hermaplirodite gets 
Rules of inheritance with respect to her- two shares and an half ; and a fraction tnus 
maph^odites.-^lE a mem die, leaving two falling to his share, the root of the proposi- 
ohudren, one a hermaphrodite, and the other tion (six) must be multiplied by two, in order 
a son, in that case, according to Ilaneefa, that there may be no fractions;* and the 
the whole inheritance is divided between whole calculation, being twelve, will come 
them in three shares, two going to the son, out right, in this way, that five go to the 
and one to the hermaphrodite ; because he 
holds a hermaphrodite to be subject to the 

law of a woman, unless his conditioh be * That is, in order to reduce the whole to 
ascertained to be otherwise. Shobbaio, on integral parts. § 
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]i6mi^1irodi^ and aeran to tiio aon. The 
prgimientof Haneefa ia, that it k neoeasary, 
in tho jorst place, to establish the henna* 
l^nodite’a right in the inheritanoe ; and as 
the smaller portion of inheritanoe (namely, 
tiiat of a wom^l is unquestionable, and any 
thing beyond it is doubtful, that alone is to 
be established, an" due, which is certain and 
indisputable, not any more, os a right to pro- 
perty is not admitted under any circum- 
stance of doubt,— the point in question being, 
in fact, the same as where a doubt exists with 
respect to a right in proper^, founded on 
any other cause besides inheritance, in which 
case the unquestionable proportion only 
would be decreed, and so Here likewise ; — 
excepting, however, in the case of a smaller 
^are* going to the hermaphrodite, suppos- 
ing him to be a male ; for then he would be 
entitled to the share of a son, since, in such 
instance, that would be his indisputable 
right j — as where, for instance, a woman dies, 
leaving heirs her husband, mother^ and a 
full sister t who is an hermaphrodite, — or, 
where a man dies, leaving heirs his wife, two 
maternal brothers, and a full sister who is 
an hermaphrodite in the former of which 
oases (according to Haneefa) one half of the 
property would descend to the husband, a 
third to the mother, and the remainder to 
the hermaphrodite, — and in the latter, a 
quarter would descend to the wife, a third to 
the two brothers, and the remainder to the 
hermaphrodite *, for in both these cases the 
remainder is smaller than either of the two 
full shares, — that is, the share of the herma- 
phrodite supposing him to be a man, and 
the same supposing the hermaphrodite to bo 
a woman. 


CHAPTER THE LAST. 

MISCELLA.NEOT7S CASES. 

The intelligihle signs of a dttmh person 
suffice to verify his hequestSf and render them 
valid ; hut not those ^ a person merely de- 
prived of speec/i.— W here people read a 
deed of bequest to a dumb person, and 
desire to know whether they shall testify 
such deed on his behalf? and the dumb 
person makes a sig^n by an inclination of the 
head, equivalent to the expression of assent 
“Yes!^— or, where a dumb person himself 
writes such deed, and they thus desire to 


* Namely, a smaller share than the half of 
the whole. 

t TMs might be rendered, with more strict 
propriety, ‘ °a fraternal connexion," an her- 
maphrodite being, in fact, neither a brother 
nor sister. The translator, however, thinks 
it most advisable to adhere literally to t^e 
original. • 


know whether they shall testify it on hk 
behalf f and he makes a sign, by an indinao 
tion of his head, in the afBrmatiYe,— 
bequest, provided the sign be made in such 
a manner as is commonly used to denote 
aflhmation, is valid:— but this mode of 
affirmation by a sign does not suffice wi^ 
respect to a person whose ihability to spec^ 
is supervenient, occasioned (for instance) by 
some recent disorder.— Shafei maintidnsthat 
the sign in question is cognizable and valid 
equally with respect to both ; for the in- 
ability alone is the cause of its being at all 
admitted as sufficient, a cause which exists 
alike in both. — Our doctors, however, con- 
ceive a natural difference between a person 
originally dumb, and one who merely Incurs 
under a recent incapacity of speech, for 
various reasons.— F irst, signs are not cog- 
nizable, unless they be habitual and tbeir 
moaning ascertained, which is the case with 
the signs of a dumb person, but not with 
those of one who has merely lost his sj^oh. 
(Still, however, our doctors nold that u this 
person bo so long deprived of speech as to 
render signs habitual to him, and their 
meaning ascertained, he then stands in the 
same predicament with a dumb person in 
this particular.)— S econdly, the person in 
question is chargeable with a neglect in not 
having made his will before ho had lost his 
speech, whereas no such neglect can be 
charged to the dumb person.— T hirdly, it 
is most probable that a recent incapacity of 
speech will be removed and yield to remeaies, 
which is not the case with dumbness, and 
therefore there is no analogy between them. 

A dumb person may execute marriage^ 
divorce^ purchase or salc^ and sue for or 
incur punishment^ hy means of cither signs 
or writings', hut he catinot thereby sue for or 
incur Where a dumb person is 

capable of cither writing intelligibly, or 
making intelligible signs, marriage, divorce, 
purohase, or sale, declared by him, are valid, 
and retaliation is also executed on his behalf, 
or upon him ; but ho is not liable to punish- 
ment,* nor is punishment inflicted on his 
behalf. — Eflb written deeds are valid, and 
cognizable, for this reason, that the writing 
of an absentee is equivalent to the oral de- 
claration of a person actually present (in- 
somuch that the prophet, in promulgating 
his laws, sometimes used one mode, ana 
sometimes another) j and necessity is the 
ground of validity with respect to the writing 
of an absentee, which ground exists still 
more strongly in the case of a dun^ person. 
— It is to be observed that writiags are of 
•three different sorts or descriptions : I. 
regular testimonialst (meaning, Buoh as are 


* Meaning, punishment for offences against 
God, namely, for whoredom and slander ; as 
is explainea a little farther on, 
t 4^ab. Moost’becn Marsoom. It is a 
technical term, applied to all regular deeds, 
contracts, &c. 
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executed upon paper, and haye a regular established under, any cdrcumstanoe of doubt, 
title, supersoripuou, and so forth, as is — Mohammed, in treatii^ of AcxKOWitEiK^ 
customary), which are equivalent to oral ments,* says “ the writing of an absentee is 
declaration! whether the person be present not cognizable as proof, with respect to re- 
orabs^t: II. irre^ar testimonials* (mean- taliation'^ (in other word s^ if an absentee 
ing, such as are not written upon paper, send a written acknowledgment, inducing re- 
but upon a wall, or the leaf of a tree, or, taliation upon himself, such acknowledgment 
upon paper without any title or superscrip- is not cognizable). Oui® author remarks, 
tion), which are not admitted as proof upon this passage, that it may be taken in 
fart her than merely as they signify the two ways. Fibst, by the absentee may be 
writer's object or design : and III. writings meant any absentee, whether dumb or other- 
which are not testimonials in any sense t wise ; and on this construction the point 
(meaning such as are delineated in the air, admits of two determinations ; the one, what 
or upon water), which, as they are merely is here mentioned ; and the other, what has 
equivalent to words not heard, are no way been before recited. Secondly, by the 
cognizable, nor attended with any effect. — absentee may be meant a person who is not 
With respect to signs made by a dumb per- dumb ; — as if he [Mohammed] had said “ the 
son, they are recognized in the cases of writing of an absentee, not being dumb, is 
marriage, divorce, and so forth (as mentioned not cognizable as proof with respect to re- 
above), from necessity, since those are taliation, since, having the power of speech, 
matters in which the right of the individual it is possible that he may himself appear, 
alone is concerned, and which are not re- and make an express confession by word of 
strioted to any particular form of words, but mouth ; — an expectation which cannot be 
are even, in some instances (such as of entertained with resjpect to a dumb person, 
Beeya-Taata,or sale by a mutual surrender^), since it is impossible that such person 
effected without any words whatever ; and should speak, so as to make an express or^ 
retaliation also is a right of the individual, confession. "—Some of our doctors entertain 
—But there is no necessity for punishment, an apprehension that the signs of a dumb 
as that is a right of God, whence the pre- person, who is at the same time able to \mte, 
vention of it by the existence of any doubt), are cognizable ; because signs are admitted 
and tlereforc, if a dumb person verify the as proof purely from necessity, which does 
report of a slanderer, still he is not liable not exist in this instance. — This appre- 
to punishment,— neither is punishment in- hension, however, is repugnant to what has 
fliefcd upon him if ho himself slander been before mentioned, as from that we are 
another by signs, because the slander is not to infer that the signs of a dumb person are 
express, which is the condition of its being cognizable, notwimstanding he oe capable 
punishable. — The difference between punish- of writing ; for as it is there said that ** if a 
ment and retaliation is, that the former is not dumb person make signs, or write, it is valid,'* 
established by doubtful evidence, whereas it follows that signs and writings are of equal 
the latter is so ; — for if witnesses charge a weight, and that either of them suffices ; — 
particular person with “ illegal carnal con- the reason of which is that signs and writings 
nexion," or a person make confession of are, both of them, admitted as proofs purely 
“illegal carnal connexion,” still punishment from necessity; and as, on tne one hand, 
is not to be inflicted ; whereas if witnesses writing possesses an explicitness of which 
testify to “a murder ” in general terms, or a signs are destitute (the design or meaning of 
person make a confession of “a murder,” the person being ascertained indubitably from 
retaliation is inflicted, although the term what he writes), whereas signs are of an 
“wilful” should not have been expressly ambiguous nature, so, on the other hand, 
mentioned.— The ground of this Is that re- signs possess an explicitness of which writings 
taliation possesses the character ofreclprocity, are destitute, as tney approach still nearer 
as having been ordained for the reparation to speech ; — and signs and writings are 
of injuries; and it is therefore admitted to be therefore upon an equal footing, 
established notwithstanding a doubt, in the The writing of a person who has been de- 
samo manner as all other matters of recipro- nrived of the use of speech by any accident, 
city which concern the rights of the individual, for two or three days, is not cognizable, any 
— With respect, on the contrary, to such more than that of an absentee who is not 
punishments as are inflicted purely in right dumb, since there is still room to hope that 
of God, they have been ordained for the he may be able to speck, as his organs of 
urpose ot^eterment ; and as that does not speech remain. 

ear the character of reciprocity, punishment. Case of slauqhtered carcases being promis- 

es not being a matter of necessity, is not cuously mixed with carrion . — If tne car- 
cases of slaughteredt goats be promiscuously 


* Arab. Moost'been Ghayr Marsoom. This 
is the same term, only with the addition of 
the primitive Ghayr, 

t Arab. Ghayr Moost’been. 
t See Vol. II. p. 241. 


* Probably in the Mabsoot. 
t Arab. Mazbooh, meaning those regu- 
larly slain according to the prescribed form 
of /fabbah. (See Vol. lY. p. 687.) 
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mixed with those of oarrion^ goats, and the 
One be not known £rom the other, and the 
number slaughtered exceed the number of 
carrion, the persons about to use them must 
make a deliberate selection, and eat such 
only as they suijpose most likely to have 
been lawfully sla^.—But if the number of 
carrion exceed the number slaughtered, or 
if they be equal in number, none of them 
must be used. — What is here advanced ap- 
plies solely to a situation which admits a 
latitude of choice ; for in a situation of 
necessity the selection may be made under 
either circumstance, and those used which 
the people suppose most likely to have been 
lawnilly slain ; because as, in time of want, 
indubitable carrion is allowed to be lawful, 
it follows that what comes within the pos- 
sibility of having been duly slain is lawful 
d fortiori: but still a deliberate selection 
must be made, since it is most likely that by 
this means those will be used which have 
been duly slain ; and the selection is there- 
fore not to be dispensed with except in cases 
of extreme urgency. Shafei maintains that, 
in a situation which admits a latitude of 
choice, it is not lawful to eat any of the 
goats, notwithstanding the number of those 

♦ Arab. Moordar, meaning those which 
have died a natural death, or nave not been 
slain according to the prescribed form. 


duly ftlain exceed the number of the earrioni 
for as the selection is an amment of neces* 
sity, it is not to be praotisea except in a case 
of necessity, which does not apply to a situa- 
tion admitting a latitude of choice. The 
argument of our doctors is, that the ciroum- 
stance of the slain goats exceeding the car- 
rion in number is equivalent to necessity, 
whence the eating of some of them is lawful 
after a due selection in the same manner 
as it is lawful to take and use articles sold 
in a Mussulman market, because of the 
greater number of commodities there exhi- 
bited being lawful, notwithstanding a market 
be not altogether free from certain prohibi^ 
articles, such as stolen or usurped ^ goc^s, 
and the like ; the ground of which is, that 
as it is not always possible to moko a dis- 
tinction with respect to small matters, a 
regard to them is remitted, since otherwise 
the business of life could not bo carried on ; 
and accordingly, a small degree of dirt, or 
of nakedness, in prayer, is not of any 
moment. In a case, therefore, where the 
number of slaughtered goats exceeds that 
of the carrion, the eating of some of them is 
allowed, from a species of necessity. It 
is otherwise where the number of the carnqn 
exceeds or equals that of the slain ; for in 
tliis case, supposing the situation to be such 
as admits alatitudo of option, no necessity 
whatever exists. 


THE END* 
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^4 • 
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nation, 381 

A power to purchase taam (food) is restricted 
to the purchase of wheat or flour, 380 
An agent may return goods purchased by him 
to the seller on account of a defect, 380 
But not after having delivered them to his 
constituent, 380 

A right of pre-emption may be enforced 
against* an agent before delivery to his 
constituent, but not afterwards, 380 
A^ncy in Sirf or Sillim is valid, 381 
An agent paying for goods with his own 
money is entitled to repayment from his 
constituent, 3^ 

He may detain from his constituent what he 
purchases, until he be paid the price, 381 
But if the purchase perish in the agent’s 
hands during such detention, he is respon- 
mble, 881 


Aancr-^otUinued, 

Case of an agent purohaaing, at the rate 
hia^ instmetion, a larger quantity of 
article than was specked in the instn 
tion, 882 ^ 

An agent cannot purchase for himself any 
specific article which he is directed to 
purchase for his constftuent, 882 
Unless he purchase it for something of a 
different nature from the price specified. 

882 r , 

Or through the mediation of another agent, 
882 

Case of, in purchase of an indefinite slave. 

382 ^ ' 

Which admits of four descriptions, 383* 

Case of dispute between the agent and con- 
stituent respecting a slave who, after being 
purchased by the agent, dies in his hands, 

383 

In a case of dispute between an agent and 
constituent respecting the purchase of a 
specific slave, the declaration of the agent 
must be credited, 383 

An agent avowing his commission cannot 
afterwards retract, unless the alleged con- 
stituent deny the commission, 384 
An agent is not at liberty, if he choose, to 
purchase only one of two slaves specified, 

384 

But not if the purchase be at an evident 
disadvantage, 384 

Nor if the price exceed the rate expressed in 
his instructions, unless the difference be 
trilling, 384 

An agent may liquidate a debt due from him 
to his constituent by the purchase of a 
specific article, 385 

But if the article be not specified, and perish, 
after purchase, in the agent’s hands, the 
debt is not liquidated, 385 
Where an agent and constituent disagree 
respecting a purchase, a judgment must be 
given according to the value, 385 
Or according to the declaration of the seller, 
38G ’ 

Of the a})poiiitment of agents by slaves for 
the purpose of purchasing their own persons 
in their own behalf, 386 
A person may employ a person to purchase 
his freedom from his master, 386 
A slave may act as the agent of another 
person in purchasing his own freedom, 387 
Objection, 387 
Eeply, 387 

Of Agency for Sale, 387 
An agent for sale cannot sell to his father or 
grandfather, 387 

He may sell the article committed to him at 
whatever rate, and in return for whatever 
commodity he thinks fit, 387 
Objection, 388 
Eeply, 388 

An agent may purchase a thing at any rate 
not greatly exceeding the value, 888 
An agent for the sale of a slave may lawfully 
sell any part or portion of him, 888 
An agent for the purchase of a sli^ve may 
purchase him either wholly or in i^ares, 888 


f 6<«. 
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AcoNcnr— 

An agent to whom an article of sale ia 
returned by a decree of the Kazee, in 
consequence of an original defect, may 
return it^to his constitaent, who must 
receive it back without any suit, 889 
Objection, 88^ 

Eeply, 389 ^ 

And so also where the defect is supervenient, 
provided the Eazee’s decree be not founded 
on the agent's acknowledgment, 889 
In which case the constituent is not obliged to 
receive it back without a suit, 889 
If the defect be original, the constituent must 
receive back the article from his agent 
without litigation, whether it be returned 
by the purchaser in consequence of his 
[the purchaser’s] acknowledgment or not, 
890 

A constituent must be credited with respect 
to his instructions, 390 
An agent for sale is not responsible for con- 
sequences, 390 

Miscellaneous Cases : — 

Joint agents cannot act separately without a 
mutual concurrence, 391 
Objection, 391 
Reply, 391 

Except in the management of a suit, 391 
(Gratuitous divorce or manumission the re- 
storation of a deposit, or the discharge of 
a debt, 391 

An agent cannot appoint a secondary agent, 

391 

Unless by consent of his constituent, or un- 
less his powers be discretionary, 391 
Contracts entered into by a secondary agent 
in the presence of the primary are, how- 
ever, valid, 391 

And they are also valid, although made in 
his absence, provided he afterwards consent 
to them, 892 

And the same of a contract engaged in by 
any stranger, 392 

Or that (in a case of purchase or sale) the 
constituent has previously fixed the rate, 

392 

Joint agents must act together, although the 
constituent have fixed the rate, 392 
A Mokatib, a slave, or a Zimmee, cannot act 
on behalf of an infant daughter, being a 
Musslima, 392 

And the same of an apostate or infidel alien, 
892 

Chapter III. 

Of the Appointment of Agents for Litigation 
and for Seisin. 

Khasoomat, or litigation, means a conversa- 
tion carried on between two persons in the 
way of contention and disagreement, 292 • 
Agency for litigation implies and involves an 
agency for seisin, 892 

But decrees are passed on the contrary prin- 
ciple in the present times, 893 
An agent empowered to take possession of a 
debt is also an agent for lidgation, 893 
A commission to take possession of substance 
not involve a comxniwion to litifate, 


Acunror— eontmiced. 

An agent for litigation is empowered to make 
ooncessions on behalf of his constituent. 
894 

Case of an appointment of agency with an 
exception of acknowledgment, 894 
Agency for the receipt of a debt committed 
to the surety for the debt is invalid, 895 
Case of a plea of agency urged for the 
receipt of a debt in absence of the oonsti* 
tuent, 895 
Objection, 396 
Reply, 896 

Caso of a plea of agency urged for the receipt 
of a trust in aWnce of the constituent, 
396 

A person commissioned to receive a trust on 
the pica of having purchased it, is not en- 
titled to receive it from the trustee, 896 
A person commissioned to receive a debt is 
entitled to receive it, although the debtor 
plead his having already paid it, 898 
The seller of an article cannot be compelled 
to take back the article from the pur- 
chaser’s agent on a plea of defect, until the 
purchaser swears to the defect, 896 
A person receiving money to appropriate to a 
particular purpose, may pay his own money 
in lieu of it, 397 
Chapter IV. 

Of the Dismissal of Agents:^ 

A constitutent may dismiss his agent at 
pleasure, except where the right of another 
person is concerned, 397 
An agency continues in force until the agent 
receives duo notice of his dismissal, 897 
A commission of agency is annulled by the 
death, confirmed lunacy, or apostasy, of 
the constituent, 397 

But not by apostasy if the constituent be a 
woman, 398 

Case in which an appointment of agency by a 
Mokatib, a Mazoon, or a co-jjartner are 
• annulled, 398 

A commission of agency is annulled by the 
death or lunacy of the agent, 898 
Or by bis apostasy and flight to a hostile 
coulhry, 398 

Agency is not renewed by the repentance and 
return of an apostate constituent, 899 
Agency for any particular act is annulled by 
the constituent himself performing that 
act, 399 

An agency dissolved by any act of the con- 
stituent cannot afterwards revive, 399 
Aqueducts, 612 

Ahi»— See Wills, 691 ♦ 

Aiita-al-Mawat, 609 

Aila, 109 — See Divorce, 103 • 

Oath cannot be demanded of Defendant in 
claims for, 402 

Akala, or Dissolution of Sales, *281 
Akbaba.— See Wills, 690 
Alee— 

•Husband of Prophet’s daughter, Fatima 
xvi 

W-WT ttntnin i-irti. W*!. II# # • ■ S 
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Aun.-^See ICiimoi, Dirosoi, IitfidiL) xri 
lufiddi eamlol Mt for an infant danghtei 
being a Hnielima, 892 
Deolarationa of, not to be credited, 12 

to be leried on the property of, to the 
talue of ^ty dinns or upwards, 12 
Proportion, to be levied on property of, 13 
Mnit not be exacted repeatedly, 13 
Alms.— *8ee Zakax. 

Zibar may be expiated by, 121 
ALiifl*i)MD8. — See Gift, 489 

ALM0-OIFT— 

Of mal, includes all property subject to mal, 
849 

Al Seyir, or the Institutes. — See Institutes. 
Amir-ba Yad, or Liberty. — See Divorce, 89 
Ahree. —See Gifts, 489 
Amroo, 14 

Am-Waui).— See Inhibition, 628.— Sale, 267.— 
WiLLA. 

Animals— 

Accidents by. — See Fines. 

Borrowed, how restored, 481 
Slaying. — See Food, slaying animals for, 687 
Hired, perishing from ill-usage, 496 
Annulment. — Bee Evidence, 866 
Of agency, 397 

When annulled, cannot afterwards be revived 
Of bequest, 676 
Apartment.— See Sale, 294 
Apostate- , . . 

Cannot act for an infant daughter, being a 
Musslima, 898 

Apostasy. — See Agency, 398.— Infidel.— Pun- 
ishment, 179 I 

By Compulsion, 623 
Approprutions, 231 

Definition of, and various opinions respecting 
it, 231 

Alienation of an article appropriated is 
completed by a decree of the magistrate, 
and the declaration of the appropriator, 
or the consignment of it to a procurator, 
282 

A decree of the magistrate fixes the appro- 
priation, but the decision of a referee does 
not, 288 

Case of an appropriation made upjsn a death- 
bed, 283 I 

The appropriatoris right of property is de- 
stroyed ; but without a transfer of that 
right to any other person, 238 
Any undefined part of a thing may be appro- 
priated, 288 

Case of appropriation of land, where an 
indefinite portion of it afterwards appears 
to be the property of another person, 234 
The objects of an appropriation must be of a 
perpetiihl nature, 284 
Objection, 284 
Eeply, 284 

Appropriation of immovable and of mova- 
ble property, 284 

The appropriation of articles in which it is 
not customary is unlawful, 286 
An appropriation cannot be sold or trans- 
ient, 286 

But it may be divided off, where it oonusts 
of an undefined part of anything, 286 


APFROPRUnONf— eonftnvfti. 

In case of dividing it the payment of | 
balance made by the appropriator is law- 
ful, but if made to the appropriator it 
invalidates the appropri^ion, 286 
The income of an appropriation must be ex- 
pended (in the finrt ini^anoe) upon keeping 
it in repair, 286 

Unless the appropriator be rich, in which 
case he is answerable for the repairs, 

236 

But in such degree only as may suffice to 
preserve it in its original state, 236 
The repairs of a house are incumbent upon 
the individual occupant pro tempore, 286 
Or if he neglect this, the magistrate must let 
the house and furnish the repairs ont of 
the rent, 236 

But the occupant is not liable to any com- 
pulsion, 236 
Objection, 237 
Eeply, 237 

And none can let the house but the magis- 
trate, 237 

Decayed materials are to be used for repairs, 

237 

Case of appropriation with a reserve of the 
nse to the appropriator during life, 237 
Or with a reserve of a liberty to change the 
subject, 238 

Or with a reserve of a right of option, 238 
Or with a reserve of authority, 238 
A mosque is not alienated from the founder, 
otherwise than by the performance of public 
worship in it, 239 

Cases of a mosque as connected with a dwell- 
ing-place, 239 

Ground appropriated to building a mosque 
cannot be sold or inherited, 239 
A mosque cannot in any instance revert into 
the property of the founder, 240 
Cases of appropriations made to the use of 
the community at large, 240 
They may be consigned to a procurator, 240 
Appropriations may be consigned to the 
prince or chief magistrate, 240 
Arbitration, 343 
Areeat. — See Loans, 478 
As’hak.— See Wills, C89 
Asses. — See Zakat. 

Attestation. — See Evidence, 

Awkiyat — 

An ounce of silver, value between six and 
seven shillings, 9 
Awlad.— See Wills, 691 
Atnit Sale.— See Bail, 826 
Aysha— 

Step-mother of Fatima, xvi 


B. 

Bail.— See Sale, 294 
In partnership, 218 
Given upon death-bed, 219 
For property, 320 
In which two are concerned, 328 
9 ot the person, 810 c 

« Fledges not received in ease of, 688 
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Bail — eontimed. 

Or K^^t. 817 

Definition of terms used in, 817 
Chapter 1. 

DiHinctionSf 318 
Bail for pers^s, 818 
Under what forms contracted, 318 
The surety mftt deliver up the person for 
whom he is bail at the stipulated period, 
and, in failure of this, is liable to imprison- 
ment, 3] 8. 

If the principal disappear, the surety must be 
indulged with time to search for him, and 
the contract is fulfilled by delivering up tho 
principal at any place which admits of liti- 
gation, 818 

The death of the principal releases the surety, 
319 

And the death of the surety annuls tho con- 
tract, 319 

If the claimant die, the heirs or executors may 
demand the fulfilment, 819 
The surety is released by delivering up his 
principal, 319 

Or by delivering himself up, 319 
Or by his being delivered up by a messenger, 
319 

The judgment of the claim may bo suspended 
upon the non -production of the principal, | 
819 

But still tho, for the person remains in force, 

319 

If the time be fixed and the principal die 
in interim, tho surety becomes responsible, 
3*20 

A case of bail for property connected with 
bail for the person, 320 
For the person cannot be exacted in cases of 
punishment or retaliation, 320 
But may be taken if offered by the accused, 

320 

A pledge or, may be accepted for the payment 
of any fixed tribute, 320 
For property is lawful, if founded upon a 
just debt, whether the extent be known or 
uncertain, 320 

In a case of, the claimant is at liberty to 
make his demand, either upon the surety 
or principal, 321 
Upon either or both, 321 
May be suspended upon any fit and proper 
condition, 321 

Where the, is given in an unlimited mannci, 
the amount is ascertained by testimony, or j 
that failing, by tho declaration of the 
surety, 321 

May be contracted with or without the con- 
sent of the principal, 322 
Circumstances under which a surety has or 
has not a right to demand com];>ensatioi» 
from his principal, 322 
He cannot claim reimbursement until he has 
actually discharged the claim upon the 
princi}kl, 322 

But he may proceed as the claimant proceeds, 
322 

He is released by a discharge of the principal, 
but the pzincipal is not released by ay ex- 
efhption to him, 822 


INMSi. 

I BAXir-confuiiiedl. 

And the same of a mupension of the 
822 

A surety compounding the debt of the principal 
with the claimant, discharges both from any 
farther demands, 823 ^ 

And has a claim upon the surety for what ha 
pays in composition, 328 
A surety compounding for an exemption on 
his own behalf, does not discharge the 
principal, 323 

Cases in which the surety’s right against the 
principal depends upon the terms of his 
exemption or discharge, 828 
An enlargement from, cannot be suspended 
upon a condition, 323 

In cases of punishment or retaliation is valid 
only for the jicrson, 324 
May bo given for the price, but not for the 
goods in a sale, 324 

For the performonco of work by a speoifio 
animal is not valid, 324 
Contract of, must be i>crformed with the 
consent of the claimant, 324 
Except whore the debtor is dying, 324 
Objection, 324 
Reply, 325 

Case of, gratuitously entered into on behalf 
of an insolvent defunct, 326 
A debtor paying his surety, the sum for 
which has been given before the surety 
lias satisfied the creditor, cannot claim it. 
325 

Case of a delivery of substance by the 
principal to guard his surety against loss, 

325 ' 
Case of surety discharged by an ay nit sale. 

326 ■ 

Evidence cannot lie heard in support of any 
claim against tho surety which does not 
come within the description in the contract 
of bail, 328 

A decree passed against the surety in the 
absence of tho principal cannot affect the 
• latter unless the, were entered into by his 
desire, 326 

Case of Kafeel-be’l-dirk, 327 
An a^station to a contract of sale is not 
equivalent to Kafeel-be’l-dirk, 827 
Of Zamins or Guarantees : — 

The guarantee of agents to their employers 
is null, 327 

The guarantee of partners in a purchase and 
sale to each other is null, 327 
Guarantee for land tax, and all other regular 
or justifiable imports, is valid, 827 
Difference between a suspended debt and sus- 
pended, 328 , 

Against accident in the sale o(*i slave, 828 
Security of fulfilment is null, 828 
Surety for a surrender of the article 'Vo the 
purchaser is invalid, 829 
Chapter II. 

Of bail in which two are coneeriiedf 329 
Case of two who are joint principals in a 
debt, and who are, for each other, 829 
•Case of two persons who are, ior a third, to 
the amount of the whole claim, and also 
redproeally for each other’s lecnrity, 829 
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Bail — cowtkmed* 

In the dieioliition ef a reciprocity partner- 
ship, each x>artner is reBponslble for any 
deto contracted under their partnership, 
880 

Case of two Mokatibs, on each other’s behalf 
for their raiwom, 330 
Obapter III. 

Of bail by freemen in behalf of slaves, and 
by slaves in behalf of freemen, 830 
A person becoming surety on behalf of a 
slave for a claim to which the slave is not 
liable until after emancipation, must dis- 
charge it immediately, 330 
For the person of a slave is cancelled by his 
death, 331 

To a claim of right in a slave subjects the 
surety to responsibility in the event of the 
slave’s decease, 331 

By a slave in l)ehalf of a master, or by a 
master in behalf of a slave, does not afford 
any ground of claim by the surety upon 
the principal, 331 

The consideration of Kitabat is not a subject 
of, 331 

Nor a consideration in lieu of emancipator’s 
labour, 331 
Baker— 

Hire of, 492 

Banishment. — See Expatriation. 

Of loof women, 181 
Bankrupt. — See Insolvent Debtors, 

Barter— 

In, the mutual delivery must be made by 
both parties at the same time. — Sec Sale, 
248 

Rules of, 267, 282, 307 
Disputes in, 307 . 

Base money, 315 
Sale in exchange for, 318 
Bartkrer, 

Testimony of a, 363 
Bazat,— See Zakat, 13 
Bazik, 619 

Bkabtulity. — S ee Punishments, 185 * 

Beasts ov Pubi, 591 
Bees — 

Sale of.— See Sale, 26 J 
Bequests.— See Wills, (571 
Rescission, 674 
For pious purposes, 688 
To an heir is invalid, 437 
By an inhibited prodigal, 529 
Must not exceed a third of testator’,'? pro- 
perty, 674 

Acceptance and rejection of, 672 
By an insolvent, 673 
Oases of joint, 679 

Of an apArtment in a partnership house, CSl 
To pious purposes, 688 
By Zimmees, 695 
By dumb persons, 707 

Bespeaking op Articles from a Workman, 308 i 
Bill op Salb-^ 

Attestation to, 857 
Birds,— See Sale, 268 
Birds op Prey, 691 • 

Birxh.— S ee Diyoroe, 184, c< seq. 

^dence of, 858, 401, 426 


BrruMES.— See Zakat, 19 — 

Blind— . 

Instruction by.— See Salb, 267 
Purchase and sale by, 257 
The evidence of a blind mam is inadmisdble, 
359 

Blood — 

Sale of, is null, 267 
Bondage — 

Oomposition in claims of, 445 
Borrowed Articles. — See Loans. 

Borrowing with a view to pawn, 651 
Bread — 

May be sold for flour. — See Sale, 293 
Bricks, 308 
Brickmaker — 

Hire of a, 492 
Bristles — 

Of a hog, 270 
Bridge — 

One partner cannot construct, upon a rivulet, 
without consent of others, 617 
Brother — 

Testimony of, admissible, 361 
Building — 

Land may be borrowed for the purpose of, 
480 

Projecting over the highway, 660 
Bullion. — See Zakat. 

Representative of value, 220 
Usurpation of, 539 
Burying. — See Vows. 

Burying -Ground — 

Appropriation of, 233 
Burial — 

Evidence of, amounts to evidence of death, 
858 
Butter — 

Sale of, in the milk, 268 


I C. 

Calves. — Sec Zakat. 

Camels’ Colts — 

Zakat of. — See Zakat, 4 
Method of slaying, 691 
Capital Stock — 

In Mozaribat contracts, 456 
Carrion — 

Slaughtered carcases being promiscuousl/ 
mixed with, 708 
Sale of, null, 266 
Definition of, 638 
Carrion Crow — 

Unlawful to eat, 591 
Cattle. — See Animals. — 

Have a right to drink from a well, Ac., 613 
Labouring, exempt from Zakat. — See Zakat. 

' Straying, 210 
Charity — 

Agency for distribution of, 379 
Bequest of, 688 
Chase. — See Hunting. 

Chattel Property — 

Definition of, 10 

Child. — See Birth. ? 

Chimdrkn. — See Infants. — ^ 

t Are under father from infancy, 188 
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<!hmstiai(.— See Oath, 401. 

May act aa agent for Muesnitnan to bnj or 
sell tmlawfai articles.— See Sals, 272 
Claim of parentage by a, 425 
May be visit^^ in sickness, 607 
Bequests by,%95 
Church founded by Zimmecs, 695 
ClROUMCIiEI) — • 

Testimony of one who remains uncircum- 
cized, 363 
Claim — 

Right to water cannot be given in competi- 
tion for, 618 

Distinction between plaintiff and defendant, 
399 

A plaintiff must particularly state the sub- 
ject of his claim, 490 

Which if it be movable property, must ]>e | 
produced in court, 400 j 

The defendant must appear to answer to a ' 
valid, 400 

And must produce the subject of it, jOo 
Or the value of it must be speciliod, 4t)0 
Or if the subject consist of land, the Plaiu- 
tiff must define tlic boundaric'^, kc., and 
must make an explicit demand of it, 40(> 

A, for debt, requires only tlie claim, 401 
And a description of tlie spe(’ieH and amount, 
401 

Process to be observed Ity the Kazee, 401 
Chapter II. 

0/ OatU, 401 

An oath must not be required (tf the <lc- 
fendant wlien tlie idaiiitilfs witnesses, 
although not immediately j>rcsent, are 
within call, 401 

An oath cannot be exacted by the plaintiff, 

401 

The evidence adduced on the jtart of the 
plaintiff must bo preferred to that adducc'd 
on the part of the defendant, 401 
The defendant refusing to swear, the Kazec 
must forthwith pass a decree against him, 

402 

The Kazec must give three separate notices 
to the defendant, 402 

Refusal to swear is of two kinds, real and 
virtual, 402 

An oath cannot be exacted fiom the deb n- 
dant in, respecting maniage, divorce, 
Aila, bondage, Wdla, punishment, or 
Laan, 402 
Objection, 403 
Reply, 403 

A thief refusing to swc.ar becomes liable foi 
the property stolen, 4o3 
A, founded on divorce before consumm.vtion, 
entitles a wdfe to her balf-duwer wla re the 
husband declines swearing, 403 
Pleas of consanguinity admit of an oulli W 
being tendered to defendant, 403 
Case of a claim of retaliation, 404 
Where plaintiff’s witnesses are within call, 
the defendant must give bail for his 
appearance for three days, 404 
But if they are not within call, bail cannot 
be required of defendant, 404 
Of the manner of swearing and requiring^an 
405 


Claim — con timid* 

The oath niu&t be tftken in the name of Qod. 
405 

The Kazee must dictate the terms o! it, 405 
Swearing by divorce or emancipation must 
not l>e admitted, 406 

Jews must swear by the Pentateuch, and 
Christians by the Gosi^el, 405 
Pagans by Clod, 405 

Oaths must not bo administered in an infidel 
place of worsliip, 405 

Oaths of Mussulmans need not be oorrobo- 
luted by swo.'iring them at a imrticular 
time or in a particular place, 405 
Cases in whicli the oath of the defendant 
must relate to the cause, and cases in 
which it must vedate to the object, 405 
Til a case of inbcritanco tlio oath of the 
dcfomlaui must relate to hia knowledge, 
j0() 

When a defendant enters into a composition 
with tlie ]tlalntiff, an oath cannot aftor- 
w'aids be exaeted from him, 406 

Chapter 111. 

Tahdfify or (he Surnnuff of both Plaintiff and 
l>< ffiidant : — 

A seller and purchaser are mutually to swear 
where they both disagree and are desti- 
lutc of exideuei', 407 

Formula of oaths of a seller and inircliaser, 
407 

Where botli yi.'irties swear, the sale, must bo 
dissolved by fm order of Kazee, 407 
A seller or ])urLdiaser uiion declining to swear, 
lo.ses his cause, 408 

Tbc ]iarties are not t(^ be sworn where their 
disagreornent relate.s to something not essen- 
tial to their contract, 4()S 
In dispnte.s respeeting any superadded stipu- 
lation, the a.ssc'i Liou of the respondent must 
bo credited, 408 

The partio.s arc not to be sworn where the 
good.s iieiish in the liauds of the purchaser, 
• 408 

Objection, 408 
Reply, 408 

Cese of a disjiuto concerning the price of 
tvo sfiivcs, where one of them dies, 409 
Mode of swearing the jiartie.s in this instance, 
400 

('a.se of a disagreement concerning the price 
in the dissolution of a contract of sale 
after delivery of the sulject of it, 410 
Whfio the jirice has been jiaid in advance, 
and the jiarties agree to dissolve the con- 
tract, but disagree concerning the sum 
advanced, the assertion of the jseller must 
be credited, 411 

Cases of disagreement between a husband 
and wife respecting dower, 411 • 

Case of a disjuite between lessor and lessee 
concerning the rent or the extent of the 
lease liefore delivery of the sflbject, 412 

■ After delivery of the subject, 412 

Dispute concerning the ransom, 412 
^Jispute between husband and wife concerning 
furniture, the article in dispute is adjudged 
to the party to whose use it aitpted, 413 
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If a dupute be between the sarriTor and tbe 
bein of the deceased, the article most be 
adjudged to the sarviyor, 413 
If one of the parties be a slave, it must be 
adjudged to the party who is free, 413 
Of PersoM ioho are not liable to Claims^ 413 
A person is not liable to a claim who sets up 
a plea of disposit, pledge, or usurpation in 
the article cldmed, supported by tbe testi- 
mony of witnesses, unless he be a person 
of notoriously bad character, 413 
Or that his witnesses bear defective testi- 
mony, 414 

He is liable if he set up a plea of right of 
property, 414 

Or if the plaintiff sue him on a plea of theft 
or usurpation, although he produce evi- 
dence to prove a trust, 414 
And so also if the plaintiff sue upon a plea of 
theft without specifying the thief, 414 
But not if the plaintiff sue him on a plea of 
purchase, 415 
Chapter IV. 

Of Things claimed by two Plaintiffs^ 415 
If the, be laid to a thing of a divisible 
nature, and the proofs on each part be 
equal, the thing must be adjudged equally 
between both claimants, 415 
If it be a wife, the right must be adjudged 
ac<‘ording to her declaration, 415 
Or in the witnesses specify dates, according 
to the prior date, 415 

A decree adjudging a wife to a single claim- 
ant, cannot be reversed in favour of a sub- 
sequent claimant, unless bis witnesses 
prove a priority of date, 416 
Two claimants to a slave on a plea of pur- 
chase, upon his being adjudged between 
them, are severally at liberty to pay half 
the price or to relinquish the bargain, 416 
But if they specify and prove dates, the 
slave must be adjudged to the prior pur- 
chaser, 416 

Where one party pleads purchase and the 
other gift and seisin, without specifying 
dates, the article must ho adjudged to the 
purchaser, 416 
Objection, 417 
Reply, 417 

A claimant on a plea of purchase, and a 
claimant on a plea of marriage, are upon 
an equal footing, 417 

A pica of pawnage and seisin is preferable to 
a plea of gift and seisin, 417 
Two claims equally supported, must be deter- 
mined by the priority of date, 417 
Two p^eas of purchase, preferred against one 
perscKsp,' must also be determined by the 
oldest date, 417 

H agabst two different persons, the article is 
adjudged equally between both claimants, 
417 

Unless one only adduces evidence to a date, 
when it must be adjudged to him, 418 
Where four claimants plead a right in a thing 
as derived fri>m four different person^, the 
arUdle is adjudged among them in equal 
lots, 418 


The evidence of the poaseasor muat be pr^ 
ferred to that of the plaintiff, ^here 
proves a prior date of right, 4l8 
The evidence on the part of the plaintiff is 
preferred where tbe clSim ia laid abso- 
lutely, 418 

And the same where thu subject in dispute 
is immovable property, 418 
Case of claims to animals, founded upon 
generation, 419 

Or to any other property, founded upon a 
cause of right, equivalent to generation, 

419 

The possessor of an article, proving his having 
purchased it from the claimant, sets aside 
his plea, 419 

If each party prove a purchase from the 
other (without specifying the date), no 
decree can take place, 419 
And so also if each prove payment of the 
price, 420 

In disputes concerning land, a decree must be 
passed in favour of the last purchaser, 

420 

The production of any number of witnesses 
above the lawful number makes no diffe- 
rence with respect to the decree, 420 
Case of a claim made by two persona to a 
house where one claims the half and the 
other the whole, 421 

In claims founded upon generation, regard 
must be paid to the date stated by the 
claimant, 421 

One party pleading a trust and the other 
asserting an usurpation, each is upon an 
equal footing, 421 

Of Disputes concerning Possession : — 

The possession of an animal is ascertained by 
any act which implies an use of the animal, 

421 

The right of one using a thing is preferable 
to that of one laying hold of it, 421 
Right of possession over a foundling is estab- 
lished by his own acknowledgment, 422 
The Court of Serai is adjudged between the 
disputants, 422 

A decree cannot be issued respecting a claim 
to land without the adduction of evidence, 

422 

Chapter Y. 

Of Claim of Parentage : — 

A claim made by the seller of a female slave 
to a child born of her within less than six 
months after the sale, is established, 422 
And if the purchaser make tbe same claim, 
still the claim of the seller is preferred, 

422 

If the birth happen within from six months 
to two years after the sale, his claim is not 
admitted without the verification of the 
purchaser, 422 

The mother becomes his Am-Walid if the 
child be living at the time of the claim, 

423 

If made by the seller after the mother has 
been emancipated by the purchaser, it is 

c valid ; but if the child should have been 
emancipated by him, it is soil, 423 
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^ A claim made by the origiDal seller after a 
second sale is valid, and that sale is null. 
423 

A claim estalAudied with respect to one twin, 
establishes it with respect to the other 
also. 424 • 

A chiim of offspring cannot l>e established 
after an acknowleilgment in favour of an- 
other person, 424 

A claim of parentage made by a Christian is 
preferable to a claim of bondage advanoed 
by a Mussulman, 425 

A claim of parentage by a manied woman is 
not admitted unless at least one woman 
testify to the birth, 42(5 ; 

Or (if she be in her Edit) one man and two ‘ 
women, 42(1 1 

Hut if her husband veiity her claim, there is j 
no occasion for such evidence, 420 
Case of a i)erson l^egctting a child uj>on a 
female slave, under an erroneous possession 
426 

CluTii. — S ee Sale. 

Clothikg.— Sec Vows, 172 
Co-heirs — 

Testimony of. — See Eviuenok. 

Coin — 

May be sold by weight, 291 
Coinage — 

Rules respecting base, 315 
Colts op Camels.— See Camels.—- Zak at. 
Compacts of Cultivation. — See Cultivation, 
Compacts of. 

Compacts of Garoenincj . 

Of Mosal'at, or Compacts of franlnuuf/, 584 
Nature of a compact of gardening, .584 
Doctrine of Shafei upon this .subject, .584 
Analogy i-equires the s])€cification of a term, 
but is not e.ssential, 585 
Excejit where the tree.s are newlv planted, 
585 

Or where the compact i.s declared to b(* for as 
long as the tree.s, &c., shall last, 585 
The specification of too short a terra invali- 
dates the comimrt, .58.5 
Hut not where it is j)o.ssib]e that the end (tf 
it may be answered within that period, 
5S5 

The compact is valid with respect to. fniit- I 
trees, viue.s, herbs, and roots, 585 ' 

The compact cannot Imj dissohed by eitlier I 
party but under some plea or pretext, 

585 

A compact my be entered into whilst the 
fruit is green, but not after it »« 7'ii>e, 

586 

If the compact be invalid, the gardener gets*' 
wages, 586 

The compact is annulled by the decease of 
either party. Rules in case of the pro- 
prietor dying, 586 

Rule in case of the gardener dying, 586 
Rule in case of both parties dying, 586 
Rules in case of the compact expiring whilst 
fruit is yet green, 586 • 

The compact may be dissolved by any plea oi 
pretext, 586 


CoMPAOTS OP GA&DXKnfo— eoM/tnued. 

A lease of open land for j>lanting in oonaide- 
ration of a part of the produce U invalid, 
587 

Compensation, — See Salk, 259 

Complete Retirement. — See Kualwat. — Sa- 

HEEB. 

Composition — 

Of Sooth in Composition, 440 
Definition of the term, 440 
Chapter I. 

May l)e made in three mmlcs, 

1 . With acknow ledgment 

2. Under silence 

3. And after denial, 441 

l>y concession of proj>erty for proi>crty, is 
equivalent to sale, 441 
And is rendered invalid by an ignorance of 
the thing to be given in, 411 
By a concession of usufruct is equivalent to 
hire, 441 

But the term of usufruct must be specified, 

441 

After iknial, arc e<iuivjdeut to an exchange 
with respect to the plaintiff, but not with 
rcsiiect to the defendant, 441 
The concession of a house by a, does not in- 
duce n right to sliaffa, 442 
Objection, 442 
Rci,ly, 442 

But sliaffa is induced by the act of giving a 
house in, 442- 

Cases in wliich part of the thing given must 
be restored, 442 

If the, be after denial or silence, and the 
thing corniiounded for jirove the right of 
another, the consideration must he re- 
turned, and the plaintiff must lay his claim 
against him who has the right, 442 
And the wimc, jiroportionably, where any 
jiart of it jiroves the property of another, 

442 

• If the thing given in, after acknowledgment, 
jirove the right of another, it must bo 
re.stored, and the ]»laintiff is entitled to 
an eauivalent from the defendant, 442 
If tliisiiappen in, aftei silence or denial, the 
plaintiff must claim from defendant the 
article in disjmte, 443 

A, for an undefined part of a thing is not 
affected by the rigiit of another after- 
wards api>eanng to a part of that thing, 

443 

In consideration of, a part of the subject is 
invalid, 443 

Di.^mtes eonceming ]>ro 2 >orty be com- 
pounded, 443 •• 

And also claim.s of usufruct, 443 
Are lawful in homicide, 443 • 

But if acceded to for one unlawful articles 
nothing is due, 444 
There is no, for punishment, 4%3 
Claiming of parentage, 443 
Or for sufferance of a building on the high* 

• way, 1 45 

A claim of marriage may be compounded 
whether the claim proceed from a man or a 
woman, 445 


46 



INDEX. 


782 

Clftixa of bondaije may be compounded, 
445 

But it leaves no right of Willa in the claim- 
ant, 445 

A privileged wlavc cannot compound for 
ofiences committed by himself, but he 
may for offences committed by his slave, 

445 

Case of composition for a property usurped, 
and which perishes in the usurper's hands, 

445 

Claim of, for a share in a partnership slave, 

446 

Chapter II. 

Of gralidtons or voluntary CompoHitionH^ and 
of the appointment of Agents for Composi- 
tioUf 446 

An agent for, in a case of bloodslied or debts, 
is not rosponsii)lc for the consideration un- 
less he expresHly agree to be so, 146 
. But bo is where the, is of property for pro- 
perty, 446 

Fazoolee arc of four dcHcriptious, 446 

I. Of debt by property for which the com- 
pounder is responsible, 446 

II. Of anything fur a specific jtroporty 
which must be immediately delivered by 
the comijounder, 447 

III. Of anything for unsi)ccified i)ropcrty, 
but which the compounder delivers, 447 

IV. Of anything for unspecified property, 
and whi(di tlie compounder does not 
deliver, 447 

Case of a Fazoolee compounding for a spci’lfic 
article without referring the same to his 
lU’opcrty, 447 
Chapter III. 

Of Compositions of Debt : — 

A debt owing in consequence of any contract 
concluded, when credit may bo compounde<l 
by payment of a iiart , 4 1 S 
And the same of Himilar, of debt owing in 
consequence of any act which sul'jects to 
responsibility, 4 IS 

Debt may be compounded ]•> a forbearance 
of the same sum, 418 ' 

But not if the postpiuied i)aymeiit he stipu- 
lated in money of a difl'erent denomina- 
tion, 448 

A postponed debt oaiinot be compounded by 
the immediate jiayment of a i)art, 448 
A debt of bad mojiey cannot be compounded 
by the payment of a smaller sum in good 
money, 448 

But a debt of good money may bo com- 
pounded by bad, w'hether the sum be 
smaller than or equal to the demand, 44S> 
A debt in money of two denominations may 
bo compounded by a smaller sum of either 
denomination, 449 

Case of tir proposal from a creditor to grant 
his debtor a complete discharge on condi- 
tion of his paying one-half of the debt 
within a limited time, 449 , 

WMoh admits of three different statements : — 

I. "Whero the proposal has no condition 
annexed in failure of ^nvYrneut, 


Composition— contmued . 

II. Where it is annexed that in failure#! 
payAient the proposal shall be void, 

III. Where the discharge is primarily 

stated, 449 ^ 

An acknowledgment may be stipulated for a, 
450 « 

But if the stipulation be publicly proposed, 
the composition is of no effect, 460 
Of participated debts, 450 
One of two partners compounding his share 
of a debt due to them jointly, the other 
partner may either take his proportion of 
the, or look to the debtor for his share, 

450 

One of tw'o partners receiving payment of 
his .share in a debt due to them jointly, 
arul paying the otlier his proportion of 
what is recovered, has still a claim upon 
the remainder, 450 

If the other i)refer receiving payment of his 
part solely from the debtor, and the pro- 
perty be lost, or the debtor prove insol- 
Vi*nt, lie has then a claim to his proportion 
of what lias been received by his partner, 
but not wdiere his partner has compounded 
for his .share by ii commutation, 450 
In a release from a part of his share by one 
partner, the right of his creditors con- 
tinue.s in proportion to their remaining 
claims, 451 

One of tw'o iiartners may agree to a post- 
iwnement of payment, 451 
One of two jiartners receives his share by 
usurping anything from the debtor, or by 
losing or de.stroying anything belonging to 
him, or Ity accepting a lease in, or by 
burning a piece of cloth, liis property, 451 
(,)ne of two partners annuls his share by 
luarr^ing the debtor (being a female) and 
settling his share of tlie debt as her dow'er, 
or by compounding with it for an offence, 

451 

t)r compounding his share of the debt by a 
purchase, the other may either take his 
share from the debtor or an equivalent for 
his ]>roportion in the receipt from the 
purchaser, 451 
Objection, 452 
Keply, 452 

One of twa^ jiartners in a sillira contract can- 
not comiiound for his share, 452 
t)f Tiikharij, 452 
Definition, 452 

Heirs may compound with a co-heir for his 
share of inheritance, consisting of lands 
or effects, by any equivalent, 452 
Or by one precious metal where the inhe- 
ritance is in another, 453 
An inheritance of bullion or effects may be 
compounded for by gold or silver; but 
this gold or silver must exceed the share 
of the same metal inherited ; and the heir 
must be put in posse.ssion of such excess 
at the time of adjusting the, 453 
, An inheritance of money may be compounded 
for by money, each species beinj’ opposed 
to the other respective! v, 453 



INDEX. 




JoMPOSiTioN— conimiierf. 

The inheritanoe of a debt cannot be com- 
pounded^ except by the heir agreeing to 
release the debtor from his proportion, 

453 • 

Or by the other heirs paying him that pro- 
portion gra^tously, 453 
Or lending it to him, to transfer to the 
debtor, 463 

The case of, of an inheritance where tho par- 
ticulars of the estiate are not known, 454 
Where the particulars arc ouly known in part, 

454 

The inheritiinee of an insulvont estate can 
neither be compounded for nor disti ibuted, ! 
453 

-OMPULSION — 

Of I huh, 510 

A person forced into a euntract ruay aitoi- i 
wards dissolve it, 510 
Unless the means of, be trilling, 510 
The purchaser becomes jiroprietor of goods ' 
sold upon, 510 I 

The acknowledgment extolled by, Is invali<l, I 


I CONSAMOUINITY— 

I Plea of, 403 
Consideration — 

Of Kitabat, — See Ransom. 

Constituent — 

Testimony of, must be credited with respect 
to his instructions. — See Agency. 
Contents, vii to xi 
Contract — 

Of Moi-riage. — See ^fARRiAOE, 

Of Partnershi}). — See Partnership. 

Of Sale.— See Sale. 

Of Bail. — See Bail. 

By Agents. — See Aoknoy. 

Of Mozaril)at. — .■^eo .AlozABrnAT. 

Of Hire. — See Hikk, 501 ) 

By Inf.-int. — See Infant. 

By Lunatie. — See Blnatk’. 

Of Heir. -See Hkiii, 489 
( »f Pawn. — See Pawn. 

J'lvi<lenco of annulment of, dbd 
CoNTiiinuTioN. — See Bail. — -rAiiTNEUsuir, *221 

Con VKIl.siNd — 

Vo\v.s re.-^pcctiiig, 153 


519 I 

But the seller may reMimc the article, i>io- 
vided he does not signify bis assent to the 
sale, 519 ' 

Case of a WatVa sale, 520 
A comiiclled sale is rendered \alid if the j 

seller willingly receives the ]»uce, 520 j 

Not so if he be compelled to ieevi\c it, 520 j 
A sale in wbich the seller is c(»m])elled, ; 
but not tlie purebasor, leaves the J:ittei i 
responsible for the aitiele, in case it be , 
lost in his bands, 520 1 

A person may lawfully eat or diirdv a piolii- ‘ 
bited article upon a compulsion wliieli j 
threatens life or limb, 52l i 

A iierson must not declare liiiuself an inlidei, * 
or revile the Prophet upiin, unless lie be [ 
in danger of otberwise losing liis life oi ! 
limb, 521 ! 

A pel son destroying the ]noperty of anotbei ' 
upon, is not resiionsible ; but tlie com- i 
puller is so, 522 j 

A person murdering another n])on, is an 
offender ; but the coini»el!er is liable to | 
retaliation, 522 j 

Case of compelled divorce or emancipution, j 

523 , , I 

Of compelled appointment of .igency ft>r j 
divorce or emancipation, 523 1 

No deed, in itself irrevci>il)lc, can be le- j 
traded after being executed by, 523 i 

Whoredom by, incurs punishment, 523 
Of a]>ostasy upon, 523 
Of Islam ui>oii, 52 4 

Of a husband acknowledging his h.<\mi» 
apostatized upon, 524 
Concession — 

Of an object claimed, 4<>2 
In what cases not allowed, 4o4 
111 composition, of immovable property, 442 
Conditional Bail. — See Bail. 

Confession. — See Pukishment. 

Of Whoredom. — See Whoredom. 

Of drunkenness, 196 
Of Slander, 199 


Cuuiv — 

Hire of a, 492 
Col'AlO'IAY- — 

PartncK'hip of joint inbciltauce, 217 
Co-P MiTNEiisiiie. — 8<‘e pARTNiiuyniP, 

Col'l’KU CoiNAOlC, 9 0) 

Corn. — S ee Orain.-- Sale.--' 

Wiictber included in sale of land, 245 

Coi RTS OF JrsTic);- - 

J'istablisiiimut of; by iVlahoinmedans, xiv' 
Clll'DITuU — 

Denying bis dcbtoi’s acknowledgment, cannot 
afterwards substantiate his (daim but by 
jiroof, or tin- ilebtor s veritieatiou, 346 
Rights of, 13()-i:’,8 
Joint partners in a debt, 450 
Criminal O.vsr.s — 

Evidence reipiired in.— Sec Kvidencl, 353 
Criminal Proskcctions — 

• Agency for. — Sec Aoenc\. 

CufSITNALS — 

Pividem-c of atrocious, 352 
CiioconiLE^- 

Tlic tlcsli of, nil !au fill, 

<’kow. — See Carrion. 

Cucumukrs, 202 
Cultivation — 

Of waste lands, 0U9 

Cohi/iarts of ■ — ^ 

Compacts of cultivation or Mozavea, 578 
Dclinitiou of the term, 579 
Difference of o]'inion« concerning compacts of 
cultivation, 591 

They require that tho ground bo capable of 
cultivation, 579 • 

That the jiarlies be duly qualified, 679 
That the term of their continuance be ex- 
pressed, 579 • 

That the party be specified who is to supply 
the seed, 579 

, That the share of the other party bo ex- 
pressed, 679 

hat the land be delivered up to the cultira* 
tor, 680 
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PlTOlUJB— i 

It tKe convendon of either happen in a 
foreign country, separation takes place upon 
the &T)se of the woman's term of probation, 

65 

If the wife be an alien, she is not to observe 
an edit from separation in consequence of 
her husband's conversion, 65 
The conversion of the husband of .a Kitabee 
does not occasion separation, 65 
Case of a convert removing from a foreign 
land into a Mussulman territory, 65 
A woman entering from a foreign to a Mus- 
sulman country, is at liberty to marry, 66 
But if pregnant, she must wait until lier 
delivery, 66 

In the case of apostasy, separation takes 
place without divorce, 66 
But if man and wife npostatize together, their 
marriage still continues, 66 
Chapter I. i 

Of Talak al sonna, or rerjuJar Divorce, 72 
Distinctions of, 72 
Talak ahsan, or most laudable, 72 
Talak Hoosn, or laudable, 72 | 

Talak lUddat, or irregular divoree, 73 | 

Points to be attended to in adhering to the 1 
Bonna, 73 I 

Mode of adhering to the sonna in repudiating 
a wife not subject to tiic course'*, 72 
Or or who is pregnant, 7-1 
Case of, pronounced during menstruation, 7-1 j 
Of the persons wlio arc competent to ])ro- 1 
nounce, 75 

Pronounced by compulsion is elVeciive, 74 
Or in a state of inebriety, 7ti 
Of a dumb person, 74 

Number of, in i-cspeet to free women ami 
slaves, 76 

A master cannot, the wife of his slave, 76 
Chapter II. 

Of the cxeciitioit of, 7 6 
The manner of exju’ess, 76 
Different formulas of exi^ross, 77 
Divorce, vshen applied to any spoeitie ]>art or 
member of the body, such as does not (in 
common use) imjdy the aaIjoIc iierson, is 
of no effect, 77 ^ 

A partial divorce is com])lc(e in its effect, 

77 

Equivocal, 77 
An indefinite form, 77 
With reference to place, 78 
Of, with reference to time, 7vS 
Separation takes place upon either party be- 
coming possessed of the other as a slave, 86 
Or when n husband purchasing his wife, 80 
Of a wiic (being a slave), when suspended 
upon the emancipation of her owner, takes 
cjplace upon the occuri-ence of the condition, 
81 

Of, by comparison, and several descriptions of 
it, 81 * 

The number of, may be determined by signs 
made with the fingers, 81 
But not unless it be expressed with relation 
to number, 82 

Pronounced with an expression of vehemence 
is irreversible in its effect, 82 ^ 


DiYoucE-^eotUimied. 

To whom pronounced with a simile, 83 $ 

Of, before cohabitation, 85 
Three take place on an unenjoyed wife 
when they are pronouifsed together, but 
only the first when they are pronounced 
separately, 83 « 

In imiiUed, 84 

- are three forms which effect a reversible, 
84 

— seventeen which effect an irreversible, 
84 

Chapter II. 

Of delegation of, 87 
Definition of the phrase, 87 

Section I. 

Of Jhhtiijar, or Option, 87 
Delegation by option confers on the wife 
a ])0wer of divorcing herself; but this 
right of option is restricted to the precise 
})lace or situation in which she receives it, 

87 

And is annulled by her removal, 87 
Intention on the part of the husband is 
requisite to constitute a delegation, 87 
ruder this form a single divorce only takes 
idace, whatever may be the intention, 88 
And to effect, it is requisite that the personal 
pronoun ho mentioned by one or other of 
the parties, 88 

That is, either by the husband, in his de- 
claration, 88 

Or by the wife in her reply, 88 
Takes jdace, although her option of it be 
expressed in tlio Mozareec-r common tense, 

88 

Where the husband gives a power of option 
thrice repeated, and the wife make only a 
single reidy, yet three divorces take place 
fnim it, independent of the husband’s 
intention, 88 

Where the word, is mentioned by the bus 
band, the, which follows is reversible, 89 

Section II. 

Of Amlr-ha-Yed, or Libotg : — 

111 the delegation of libei-ty, takes place 
according to tlie number mentioned by 
tlie wife, independent of the hiishand’.s 
intention, and the, which follows is 
irrevei’sible, 89 

Delegation of liberty may be restricted to 
a particular time, or to several different 
specified periods of time, 89 
Objection, 89 
Bcply, 89 

And it is not annulled by the wife’s rejection 
of it, until the time or times mentioned 
be fully expired, 89 

The time of it may be fixed for the occurrence 
of any specified event, 90 
It is not annulled by delay (where there is 
no specification of time), nor until the 
wife rises from her seat, &c., 90 
But it is annulled on the instant of her 
rising from her seat, 90 
is not annulled by a change of posture 
from a more active to a more (Juiescent 
position, 90, 



INDEX. m 


roRC* — C(mi%nued, 

A wife may signify her wish to consult her 
friends without prejudice to her right of 
option, 

Section III. ^ 

0/MasAeeaf, or Wt7i 

Where a man ^iwwcrs his wife to, herself 
in express ^erms, the, which follows is 
reversible, 91’ 

Although her reply he expressed in the form 
of an irreversible, 91 

Her pow’er, when thus granted, cannot he 
retracted, 91 

The i)ower may be gmnted gein'rally, 0*2 
A wife empowered to ght- borsell ibrco | 
divorces, may give herself one, 9:i I 

I’nt when empowered to give herself one, she j 
cannot give three, 92 j 

Where the wdfe’s reply disagrees with the j 
husband’s declaration with respect to the 
nature of the, it takes place according to 
Ilia declaration, not according to her replv, ’ 
92 ‘ i 

When tlie jiowor is eoinlitional njton the j 
pleasure of the wdfe, it is annulled by her ; 
reply, and is according with the husband's ' 
declaration, 92 j 

And also by her sus()ending her will ujton 
that of her liushaiid, 9I> 

When the power is expressed with an un- 
rc-stricted particle (in respect to time), it 
is perpetual, extending to nil limes and 
jilaccs, 93 ! 

But not when it is expressed witli an un- j 
restricted particle in res]>ect to place, 93 
Chapter JV. 

O/, Yamcen^ or Covdttinnal Voii’y 91 
Definition of Yamecn with ros]M>et to, 91 I 

Pronounced with reference to a future niai- [ 

riago, takes place ujion the oeeurreneo of 
such marriage, 94 

Or upon the occurrence of any other eircum- 
Btance on whieli it may he conditionally 
suspended, 9.; 

Provided it be pronounced during an actual, 
or with reference to an eventual, pos- 
session of .authority, 9.5 
Objection, 95 
Reply, 95 

Five conditional particles of various elleet, 95 
A conditional aow of, is not annulled by the 
extinction of property, 95 
Case of a dispute between the jriities eon- i 
corning the oeeurreneo of tlje condition, i 
96 ! 

Objection, 96 
Reply, 96 

Rule in case of, suspended upon the courses, 

. . f 

C.ase of a man first procuring a conditional 
divorce, and then repudiating Lis wife by 
two express divorce.s, 97 
Or by three express divorces, 98 
Case of, suspended upon cannd connexion 
with wife, 98 

Of IstunOf that is, JReservatioii or E.rcrption, 
99 I 

Wilh a reservation of the will of Ood,*does 
not take place, 99 • 


Ditorcb— 

Unless it be pronou&eed with r pftRse 
between the, and the wservution, 99 
Objection, 99 
Reply, 99 

Pronounced with an exception in point of 
number, takes place accordingly, 99 
Chapter V. 

Of the Divorce of the SieJi : — 

A wrife divorced by a dying hiisliand inherits 
if ho die lieforo the expiration of her 
Kdii, 99 

Tnlewi fihe be divorced at her own request, 
or by her own option, or for a compensa- 
tion, ](»0 

In ease of any possililc collusion between the 
parties, by the husband, after a declared, 
a<'know lodging blmself indebted to her, or 
boquoatliing lu'r a legacy, she receives 
whatever may be of least value, inheri- 
tance, dol)i, or legacy, KK) 

Pionouneed in a situation of danger, cuts off 
ibe wife from her iuboritanee, unless the 
danger be imminent (»r certain, 101 
A eomiitional, jaouounecd in sickness, does 
not cut olf tlie wife from her inheritance, 
unless the condition bo her own act, 101 
Dbjcelion, 102 
Ivcjdy, In2 

Provided that act bo of an avoidable nature, 
102 

Where recovery intervenes botwen n sick-bed, 
and the death of the husband, the wife U 
cut off fiom inbcritiince, 102 
And .so also where her aiiostacy intervenes, 
]'i2 

But not wliere her incest intervenes, 
Occasioned by the slander of u dying husband 
<btcs n(>t cut oil tb(‘ wif(> from her inheri- 
ian.-c, 103 

And so also of a dc.'itb-bed, occasioned by 
Aiia, 103 

Win le a death-bed, is rovcrsilde the wife in- 
In J its in every case, 103 
rih.aptcr vr. 

Of Ih 'uKtt, or rrtvrnlvr^ to a lUrorced irifc, 103 
Deliiiifion of Kijaat, 103 
A mai.0m;iy return to a wife repudiated by 
fine or tw^o reversible divorces, 103 
Piovidefl he do so liofore the expiration of 
her I'Mit, lo3 

Rijaat is of two kinds, express and implied, 

The o\idene(> of w'itnesscs to Rijaat laudable, 
hot not incumbent, 10 J 
The w'ife should have duo notice of it, 104 
A declanition of jirevlous Rij;iat, made after 
the declaration of (be PMii, is ko bo credited 
where both parties agree in ff, 104 
But not where they disagree, 104 
The declaration of a wdfe who is a slafe must 
be credited respecting the termination of 
her Edit, 104 

At what time the pow^r of Rijlat terminateB, 
105 

A husband may take back an unenjoyed 
• divorced wife, provided she be delivered of 
a child within such a time as establishes 
•♦s parentage in him, 106 
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A num acknowledging that he had never 
eonsammated with his divorced wife has 
no power of Eijaat, although he have been 
in retirement with her, 106 
Bijaat may be established by the birth of a 
chUd, 106 

A woman under reversible, may adorn 
herself, 107 

A man must not approach A reversibly 
divorced wife without giving her intima- 
tion, 107 

A divorced wife cannot be carried upon a 
journey until Eijaat be established, 107 
Cohabitatioh is not made illegal by a re- 
versible, 107 

Of Circumstances which render a divorced Wife 
unlawful to her JJusbaridj 107 
A man may marry a wife repudiate<l from 
him by one or two irreversible divorces, 
107 

Objection, 107 
Eeply, 107 

But if by three divorces, he cannot marry her 
until she be previously married to another 
man, 108 

Nature of the consummation in the second 
marriage which renders a divorced wife 
lawful to her first husband, 108 
The second marriage, when contracted under 
a 'egalizing condition, is disapproved ; yet 
the woman is rendered legal Viy it to her 
first husband, 108 

The first husband, recovering his wife by an 
intervenient marriage, recovers his full 
power of, over her, 109 
The wife’s declaration of her having been 
legalized is to be credited, 109 
Chapter VII. 

Of Aila, 109 
Definition of, 109 

The mode in which Aila is to be established, 
109 

In breach of Aila expiation is inciimb3nt, 
109 

But if it be observed, a, ii reversible ensues 
at its termination, 109 
A vow of abstinence for a term snort of four 
months does not constitute Aila, 110 
A vow of abstinence, under a penalty 
annexed, constitutes an Aila, 111 
Aila holds respecting a wife under reversible, 
111 

But drops on the accomplishment of her 
Edit 111 

An Alia made respecting a woman before 
marriage is nugatory, 111 
An Ails made respecting a wdfe at a distance 
may be orally rescinded, 112 
An equivocal expression of divorce takes 
effect according to the husband’s inter- 
pretation of his intention, 112 
Chapter Vlil. 

Of Khaola, 112 
Definition, 112 

Ueasons which justify Khoola, or, for com- . 

pensaUon, 112 | 

Which occasions a single irreversible, 112 i 
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The wife is responsible for the compensation, 

118 V 

Difference between a wife requiring Khoola 
in lieu of an unlawful article, and re 
quiring, in lieu of tne same in express 
terms, 113 

The compensatiou for khoola may consist of 
anything which is lawful in dower, 114 
Case of Khoola required in lieu of property 
unspecified, 114 

Case of Khoola in lieu of an absconded 
slave, 114 

Cases of Khoola granted for a specific sum, 
114 

A proposal of Khoola made to the wife, with 
a reserve of option to the husband, is 
invalid, 115 

Tlie assertion of the husband respecting 
Khoola is to be credited, 115 
A mutual discharge leaves each party without 
any claim upon the other, 116 
Khoola entered into by a father on behalf of 
an infant daughter is invalid, 116 
Unless he engage to hold himself responsible 
for the compensation, 116 
Or refer it to his daughter’s consent, 116 

Chapter IX. 

Of Zihar, 117 
Definition, 117 

Zihar prohibits carnal connexion until expia- 
tion, 117 

Nature and duration of Zihar, 117 
If the prohibition occasioned by Zihar be 
violated, yet no additional penalty is in- 
curred, 117 

Zihar cannot occasion, 117 
Zihar is established by a comparison with 
any part of the body which implies the 
whole person, 117 

A general comparison takes effect according 
to the husband’s explanation, 118 
And the same of a comparison in point of 
prohibition, 118 

Zihar has no effect upon any but a wife, 
118 

Objection, 118 
Reply, 118 

Zihar collectively pronounced takes place upon 
every individual to whom it is addressed, 
119 

Of Expiation : — 

A Zihar may be expiated by the emancipation 
of a slave, &c., 119 

The emancipation of a slave of any descrip- 
tion suffices, 119 

Unless such slave be defective in one of his 
faculties, 119 

The emancipation of a deaf slave suffice^i, 

119 

But not that of one who has lost both his 
thumbs, 120 
Or who is insane, 120 

Unless it be an occasional insanity only, 1 20 
Nor of a Modabbir, or Am-Walid, or Mo- 
katib, who has paid part of bis ransom, 

120 

' That procured for a parent or cbil^ suffices, 
120 
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Bat sot that of a share in a coparcenary 
slave, 120 

The partial emancipation of a sole slave 
(when foUowed by the emancipation of the 
remainder) saffices, 120 
But not if carnal connexion take place be- 
tween the Rro emancipation A, 120 
Zihar may be expiated by fasting two months, 
121 

But if carnal connexion take place during 
the fast, it must be commenced de novo, 
121 

Fasting the only mode in which a slave can 
expiate Zihar, 121 I 

Zihar may be exj)iated by the distribution of 
alms, 121 

Carnal connexion during expiation by alms 
does not require that the alms be distri- 
buted anew, 122 
Chapter X. 

Of Laa»t or Imprecation^ 123 
Definition, 123 

A man accusing his ^\ife of whoredom must 
verify his charge by an imprecation, 123 
Conditions under which an imprecation 
incumbent, 123 I 

Objection, 123 
Reply, 123 

Not incumbent upon slaves or infidels, 123 
Nor, where the wife is a slave, an infidel, or 
a convicted slanderer, 121 
Objection, 124 
Reply, 124 

Nor where both parties are convicted slan- 
derers, 124 

Form of imprecation and manner of making 
it, 124 

When both parties have made imprecation, 
a separation takes place, 124. 

The husband, on receding from his impre- 
cation, may again marry his wife, 125 
Imprecation occasions a decree of bastardv, 
125 

A husband receding from imprecation must 
be punished for slander, 125 
Imprecation not incumbent wJiere the hus- 
band or wife is an idiot, or an infant, 

125 

Or where husband is dumb, 125 
Or where the accusation is indirectly in- 
sinuated, 126 { 

Imprecation made posterior to the birth of a j 
child does not affect that child’s descent, * 

126 

Chapter XL 
Of ImpofenrCy 126 

An impotent husband must allow a yeur’^ 
probation, after which separation takes 
place, 126 

And the wife retains her whole dower, if the 
husband should ever have been in retire- 
ment with her, 126 

But the wife’s claim of separation may he 
here defeated by the husband swearing that 
he had enjoyed her, 127 
Ral|B to be observed at the expiration of the 
year of probation, 127 • 
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The year of probation to be calculated by the 
lonar calendar, 127 

A husband cannot annul the marriage, where 
the defect is on the part of the wife, 128 
A wife cannot sue for a separation on the 
ground of the husband being leprous, 128 
Scrophulous, or insane, 12S 
Chapter XII. 

(f the Edit, 128 
Definition, 128 

Edit of, of a free woman is three menstrua- 
tions, 128 

Of one not subject to courses, three months, 
128 

Of one who is i)regnant, the term of her tra- 
vail, 128 

That of a slave is two menstruations, 128 
And of one not subject to courses, one month 
and a half, 128 
Edit of widowhood, 120 
after, 120 

A female slave emaiieipated during Edit, 
must ol»Horvo the Edit of a free w'oman, 
120 

Rule of Edit of a w'onian past child-bearing, 
120 

in an invalid marriage, 129 

Edit of an Am-Walid, 130 

of the widow of an infant, 130 

of a menstruous woman, 130 

of a divorced woman wdio has connexion 

with a man during the term of her Edit of, 
130 

of a w'oman who admits a man during 

her Edit of widowhood, 131 

of a widow or a divoicod wife may be 

accomidished without her knowledge, 131 

from an invalid marriage, 131 

A w'oinan’s oath confirms the accomplishment 
of her Edit, 131 

Case of a woman re-married after divorce and 
again repudiated, 131 
Of Jlidad, or Mournlinj, 132 
* Definition, 1 32 

Mouniing is incumbent on the death of a hus- 
band, 132 

Altlioagl) he die during the wife’s Edit from 
irreversible, 132 

Mourning not incumbent upon infidel women 
or infants, 133 

But incumbent upon slaves, 133 
Nor upon Am-Walids, nor upon w idows from 
invalid marriage, 133 

Proposing for a woman during her Edit is 
disapproved, 133 

Rules for the behaviour of women during 
Edit, 133 

A wife under irreversible, must be accommo- 
dated with a separate ai)artment, 1^3 
Rules resi>ecting a wife divorced upon a jour- 
ney, 134 

Chai.tcr XIII. ^ 

Of the Establuhment of Parentage f 184 
A child born after six months from the date 
of a marriage upon which is suspended a 
• conditional, is the lawful offspring of such 
marriage, 184 
Objection, 184 
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Eeply, 184 

The parentage of a child bom two years after 
reverelble, is established in the divorcer, 
184 

And so also of a child bora within two years 
after triplicate or irreversible, 135 
And so likewise of a child born of a wife 
under age, within nine months after either 
reversible or irreversible, 135 
And so also of a child born within six months 
after the wife declaring her Edit to have 
expired, 130 

Whatever be the occasion of the Edit, 136 
The birth must be proved by evidence, 136 
The parentage of a child born of a widow, 
when uncontroverted, is established in her 
deceased husband, independent of evidence, 
186 

A child born within less than six months after 
marriage is not the offspring of that mar- 
riage ; but if after six months, it is so, 
independent of the husband’s acknowledg- 
ment, or upon the evidence of one witness 
to the birth where he denies it ; and Laan 
is incumbent if he persist in his denial ; 
and the wife’s testimony is to be credited 
in respect to the date of tlie marriage, 136 
Suspended upon the birth of a child cannot 
tak' place on the evidence of one woman 
to the birth, 1 37 

Tlie term of pregnancy is from six months to 
two years, 137 

Case of a man divorcing a wife who is a slave 
and then purchasing her, 137 
Miscellaneous cases, 137 
Chapter XIV. 

Of Hizmit, or tie Care of Infant Children, 
138 

In case of separation, the care of the infant 
children belongs to the wife, 1 38 
Order of precedence in Hi/anit after the 
motbor, 138 

In defect of the maternal, it rests with the 
nearest paternal relation, 138 
Length of the term of Hizanit, 139 
A slave has the right on attaining her free- 
dom, 139 

And also an infidel mother the wife of a Mus- J 
sulman, 139 

Children, after the term of Hizanit, remain 
solely under the care of the father, 139 
The mother cannot remove witli her children 
to a strange i)lace, 139 
Chapter XV. 

Of Nifka, or Maintenance, 140 
Of Niflyi of wife, 140 

The subsistence of wife is incumbent upon 
her husband, 1 40 

In proportion to the i*ank and circumstances 
of the parties, 140 

And this, although she withhold herself on 
acoounlf of her dower, 141 
But not if she be refractory, 141 
Or an infant incapable of generation, 1 41 
But it is due to an adult wife from an ipfant 
husband, 141 

It is not due where the wife is imprisoned ; 
for debt, 141 ‘ 
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Or forcibly Cj^rried off, 141 ^ 

Or goes on a pilgrimage, 141 

Unless she hie accompanied by her husband, 

141 ^ c 

It continues during her sickness, 141 
Husband must maintain his wife’s servants, 

142 

If the husband be poor, the magistrate must 
empower the wife to raise subsistence upon 
his credit, 142 

At a certain sjiecified rate, 142 
To be varied according to any change in his 
circumstances, 142 

Arrears of maintenance not due uuless tbe 
maintenance have been decreed by the 
Kazee at the rate ])reviously determined 
on between the parties, 142 
Arrears of a decreed maintenance drop in 
the case of the death of either party, 143 
Advances of maintenance cannot be re- 
claimed, 143 

A slave may be sold for the maintenance of 
his wife, if the latter be free, 143 
A husband must maintain his wdfe, being a 
slave, where she resides with him, 143 
And the same of Am-Walids, 143 
A wife must bo accommodated with a sepa- 
rate apartment, 143 

But under the control of husband with re- 
spect to visitors, 144 

Maintenance of the wife of an absentee is 
decreed out of bis substance, 144 
Objection, 144 
Beply, 144 

Unless that be of a nature difierent to what 
is necessary for lier support, 144 
But she must give security that she has not 
already received anything in advance, 144 
It can be decreed only to the wife, infant 
chihlren, or parents of the absentee, 145 
No decree can be issued against an absentee’s 
}>roperty upon the bare testimony of his 
wife, 145 

Divorced wife is entitled to maintenance 
during her Edit, 145 
No maiutencnce due to widow, 145 
Nor to a wife in whom separation originates, 

145 

Unless it originate in a circumstance not 
criminal, 146 

A wife who apostatizes has no right to main- 
tenance, 146 

A father must provide for the maintenance 
of his infant children, 146 
A mother is not required to suckle her infant, 

146 

Except where a nurse cannot be procured, 
146 

A father must provide a nurse, 146 
But he cannot hire the child’s mother in 
that capacity, 146 

Yet he may hire any other of his wives for 
that purjjose, 146 

Or tite child’s mother after tbe expiration of 
her Edit, 146 

^ Difference of religion makes no difference as 
to the obligation of furnishing maintenance 
to a wife or child, 146 
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Maintenance of children incumbent on the 
father only where they possess no indepen* 
dent property, 147 

A man mnstiproyide maintenance for his in- 
digent parents, 147 

Difference of sHgion forbids the obligation 
to the maintenance of any relations except 
a wife, parents, or children, 147 
And to those also it is not due if they be 
aliens, 147 

Christian and Mussulman brothers are not 
obliged to maintain each other, 147 
The maintenance of a parent is exclusively 
incumbent on the child, 1-17 
Maintenance to other relations besides the 
wife, parents, or children, 147 
A father and mother must provide a mainte- 
nance to their adult daughters, hut also 
to their adult sons who arc disabled, in 
proportion to their respective claims of 
inheritance, 148 

Sisters must furnisli maintenance to an indi- 
gent brother in the same proportion, 1 18 
A ])oor man is not required to su])port any 
of his relatives excojit his wife er infant 
children, 148 
Definition of rich, 148 
Maintenance to the jiarenis of an absentee 
may be decreed out of his effects, 140 
The parents of an absentee may take their 
maintenance out of his effects, })ut a 
trustee cannot provide it in that juanner 
withoui a decree, 140 

Arrears not due in a decreed maintenance, 
149 

Unless where it is decreed to be provided 
upon the absentee’s credit, 149 
Maintenance of slaves incumbent on their 
owners, 140 

Of Vows in. — F'ce Vows, 16d 
Case of a vow of, indefinitely expressed, 

169 

Suspended upon the not selling of a slave 
takes place on emancipation or Tadbeer, 

170 

A vow of general, in reply to n wife chaiging 
her husband with bigamy, takes place u])on 
her in the same manner as upon the rest, 
170 

If a man apostatize during intoxication, his 
wife is not thereby divorced from him, 
197 

Witnesses retracting their evidence to, be- 
fore consummation, are liable for half the 
dower, 874 

In case of joint agents for gratuities, 891 
Oath cannot be exacted from defendant in 
claims respecting, 402 * 

Claim founded on, before consummation en- 
titles wife to her half dower, if husband 
decline swearing, 403 
Case of compellefl, 523 
)oo,—See Sale, 309.— Hunting, 624 

Liability for damage done by. — See Pines, 
668 

)ov'ER. — See Marriage. ^ 

Ca8#of a woman contracting herself in mar- 
riage on an inadequate, ^41 


Dower— conttfiuecf. 

Of a father contraoting an infant on a dia* 
proportionate, 41 
Marriage without, is valid, 44 
The lowest amount of, 44 
Wife entitled to whole, on oonsummation or 
death of husband, 44 

To one-half, upon divorce before oonsumraa- 
lion, 46 

Where none stipulated in the contract, 45 
Where stipulated after marriage, 46 
Addition made after marriage, 45 
Wife may remit, 44 
111 ciuse of retirement, 45 
Case of retirement with eunuch, 46 
Where it consists of effects, 49 
(>f projierty unidentitieil, 60 
Of unlawful articles, 61 
()f false {isaessment, 49 
In case of invalid marriage dissolved before 
consummation, .52 
In case of consummation, 63 
Kate of Mihr Misl, or proper, 68 
A woman’s guardian may become surety for 
her. 51 
()l»j('ctioi), 51 
Kej.ly, 54 

Woman may resist consummation until i»aid 
the prom]>t proportion of, 54 
Unless the whole be defcrnble, 64 
She may also icsist a repetition, 64 
Kut she is, notwithstanding, entitled to her 
subsistence, 54 

The husband obtains full authority over his 
wife upon i)nyinont of her, 65 
Cases of dispute between the parlies con- 
cerning the amount of, 55 
Or hctwcon one of tlic parties, and the heirs 
of the other, 56 

Or between the heirs of both parties, 56 
The heirs of the deceased wife may take the 
amount of the s]>ccified, out of the deceased 
husband’s property, 50 

* Case of a dispute concerning articles sent by 
a hu8]}and to liis wife, 5(> 

Of, of infidel subjects, and of aliens, where 
none has been stipulated, or where it con- 
histfA>f carrion, 57 

Of dower of infidel su]»jects, where it consists 
of wine or pork, 67 

Slave might be sold for discharge of his wife’s, 
58 

IModabbir or Mokatib to discharge, by labour, 
.58 

Objoetion to tlie, in a case of invalid mar- 
riago contracted by a slave at the desire 
of his owner, 59 

Case of an indebted Mazoon, ui?»ntracted in 
marriage by his owner, 59 
Objection, 59 ^ 

Keply, 69 

An owner slaying his female slave before 
consummation has no claim |o her, 60 
The, of a free woman is due, although she 
kill herself before consummation, 61 
Ca.se of a man marrying a female slave with- 
out her owner’s consent, 61 
Case of a father cohabiting with the slave of 
bis son, 62 
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I Eklabgejobnt FfiOM Baii, 323 

Oa«e of a »on contracting his female slave in Ektertainments to a Maoistratb, 337 ^ 

marriage to his father, 62 Equalitv.— See l^RRiAas, 39 

The marriage of a free woman with a slave Erroneous Carnal Connexion, 182 
is ann^ed by her procuring his emancipa- Estate— t, ^ 

tion 62 Division of, among heirs and creditors, 348 

Objection, 63 Inheritable division of, ^5 

Eeply, 63 , Eunuch— 

In the case of one of two wives 8u<^ling the Testimony of an, 363 

other, 71 Oase of retirement of wife with, 46 

Of evidence to -proper, 374 Evader- 

Witnesses retracting their evidence to divorce In marriage definition of, 101 
before consummation are liable for half Evidence. — See Wills, 703.— Whoredom, 188 


the, 374 

Claim founded on, before consummation, 
entitles wife to half, where husband de- 
clines swearingi, 403 

Credit due in case of hiisband and wife dis- 
agreeing respecting, 41 1 

Right to water cannot be assigned as, 61 8 
Drains. — See Water-Course. 

Rules with regard to digging, &c., GIG 
Draw-Well — 

Description of, and partnersliip in a, 

Dress.— See Adomi nations, 597 

Laws concerning, 597 
Drinking. — See Abominations, 595 

Vows respecting, 158 
Drivers— 

LiabiHty for accidents committed by.— See 
Finks. 

D RUNKENNESS — 

Testimony of, 3G1 
Dumb — 

Imprecation not incumbent where husband, 
125 

Dumb Person— 

Bequests by, 707 

The intelligible signs of, suffice to verify his 
bequests and render them valid, but not 
those of a person merely deprived of speech, 

607 

May execute marriage, divorce, purchase, 
or sales, and sue for or incur punishment 
by means of either signs or writings, but 
he cannot thereby sue for or incur retalia- j 
tion, 707 ' 

Dung. — See Abominations, 603 

Sale of. — See Salk. 

Duties of Kazeb. — See Razee. 


E. 

Eating. — See Abominations, 595 
Edit. — See IJ^voroe, 128 

Definition of, and rules respecting, 30, 46, 

,128 

M^ntenance of wdfe during, 145 

Egos, 261 

Eiman or Vows, 160 
Klbfhant, 271 
Embryo (in the w*omb) — 

Acknowledgment in favour of, 429 
Endowment. — See Appropriations. ' 

With right of property, such as gift, must 
operate immediately, 823 


Is incumbent uj^on the requisition of the 
party concerned, 353 

It is not obligatory in a case inducing coporal 
punishment, 353 

Unless it involve property, when the fact must 
be stated in such a way as may not occasion 
jmnisliment, 353 

Required in wdiovodom is that of four men, 
353 

In other criminal cases, two men, 353 
And in all other matters, two men, or one man 
and two women, 353 
Olijection, 354 
Reply, 354 

The, of women alone suffices concerning mat- 
ters wliicli do not admit the inspection of 
men, 354 

It is not admitted to prove that a child wu.s 
live-born further than relates to the rites 
of burial, 355 

The probity of the witness and his mention 
of the term, are essentials, 355 
The apparent probity of the witnesses suffices, 
excepting in cases producing punishment or 
retaliation, 355 

If, however, their probity be questioned, a 
purgation is required, 356 
Nature of a secret, 335 
And an open purgation, 356 
•Tustification of a \vitness by the defendant, 

356 

One ]nirgator suffices, 356 
A slave may he a purgatorj'n the secret pur- 
gation, 357 

Is of two kinds, that which occasions effect in 
itself, 357 

And that the effect of which rests uj)on other, 

357 

The signature to a deed must not be attested, 
unless the vfitness recollect the circumstance 
of signing it, 357 

Cannot be given on hearsay, except to such 
matters as admit the privacy only of a few, 

357 

And it must be given in an absolute manner, 

358 

To the burial of a person amounts to, of his 
death, 358 

A right of property may be attested from 
seeing an article in the possession of 
another, 358 

The right of property in a slave may also be 
attested on the same ground, 369 
Chapter II. 

Of Acceptance and Ejection of Eviil^ce, 359 
The, of a blind man is inadmissible, 859 
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And if a person give, and become blind^ a 
decree cannot issue upon it, 859 
Of a slave is inadmissible, 360 
Or of a slanaerer, 360 

But an infidel^landerer recovers bis comj>e* 
tency as a^dtness upon embracing the 
faith, 360 * 

Is not admitted in favour of relations within 
the degree of paternity, 360 
Nor between a husband and wife, a master 
and his slave, a hirer and a hireling, 360 
The testimony of a master cannot be admitted 
in favour of his slave, 36i 
Nor of one partner in favour of another 
relative to their joint concern, 361 
In favour of an uncle or brother i.s admitted 
361 

But of public mourners or singers is not ad- 
mitted, 361 

Or of common drunkards, or of falconers, 
&c., 361 

Or of atrocious criminals, 36 ‘2 
Or of immodest persons, 302 
Or of usurers or iiamesteis, 36>2 
Or of persons guilty of iiidecoruiu, 362 
Or of frce-tliiukei'^, if they avow their seiili- 
meiits, 362 

The, of the sect of Ilawji and otljcr heretics 
is admissible, but not that of the tribe of 
Kbetabia, 362 
Objection, 363 
Keply, 363 

A Moostamin cannot testify eoneeiuing a 
Zimmee, but a Zimmeo ma}' coiieeriiing a 
Moostaraiu, 363 

i\[oostamins may testify coneeruing each i 
other, being of the same country, 3,(;3, ! 

The testimony is admissible of one \\liose 
virtues predominate, 363 
And of such as remain u nci re u incised from 
any justiliablc cause, 363 
Or of a eunuch, 363 
Of a bastard, 363 
Of a lierma])hrodite, 363 
Of a viceroy, 363 

Two brothers attesting theii fatlici's appoint- 
ment of an evecutor must l.e cretlitcd, if 
the executor verify their testimony ; ami 
the same of the attestation of two legatees, 
two debtors or creditors, or two executors, 
to the same effect, 363 
Objection, 364 
Reply, 364 

Attestation to a person’s ai»i>./intnieiit of an 
agent is not to be credited, 364 
A defendant’s impeacbineiit of the integrity 
of witnesses is not creditetl unless he 
state their commission of some specinc 
crime, 364 

Or adduce, to the plaintiff’s acknowledgment 
of their irregularity, 364 
He is not allowed to adduce, of their being 
hired by the plaintiff, 364 
Unless his own property be involved, 364 
A witness’s immediate acknowledgment of 
mft-statement or omission, from apprehen-«| 
fiion, does not destroy his credit, 364 


Etti>* NO* — coniin tied. 

Chapter III. 

0/ DUagreement of m their 2'ati^ 

moni/f 865 

Evidence repugnant to the claim cannot be 
admitted, 365 

The witnesses must perfectly agree in their 
testimony, 365 

The witnesses may be credited to the smallest 
amount in which they agree both in words 
and meaning, 365 

The, of a witness who attests a larger sum 
than the clnim amouuta to is null, 866 
To a debt is not annulled by a subsequent 
declunition of part of the debt having lieeu 
diseharged, 366 

The, of witnesses who agree with respect to 
fact and time, hut differ with respect to 
place must be reject ( h 1, 366 
To the theft of an animal is not annulled by 
a dillcrenee bet w (am the witnesses witli 
ivspect to the colour, but it is so by a 
differenc(' with respect to the s«x, 366 
To prove a eoutraet is annulled Ity any diffe- 
lence w'ith le-'-peet to the terms of the con- 
tract, 3<)7 

Kxci'pt in regard to a woman’s dower, wdien 
she is entithal to the smallest sum testi- 
fied, 363 

Cha])tcr IV. 

Of Evidence rcladnif to Inheritance^ 368 
i\lust be addiK'cd ))rove the death of the 
iiiheritee and the right of the heirs, before 
inheritance can lake effect, 368 
An heir may recover an artielo in jio.saesaion 
of another >)y ]>roving it to have been the 
ju’operty of his inheriteo, oi a loan or de- 
posi< from liim, 369 

The right to an article is not eslablishod hy, 
of the former possession of it, 361) 

Unles.s the defendant fu'knowletlgo huoU 
former jiosscssion, 360 

• Or two witnesses attest his having made such 
acknowledgment, 369 

Chapter V. 

Of the Attentat ion of Evidence, 369 
Attestation of, is admitted in all matters not 
liable to be affected by doubt, 309 
The attestation ( f the same two witnesses 
sufiices to prove the, of two, 370 
But the, of each must bo attested by the two 
respectively, 370 

Tlie attestation must be at the desire of tlic 
primary w itness, wlio must state the terms 
of his testimony to tlie attesting witness, 
370 

Form of an attestation, 370 
A person cannot attest the attestatjpn of 
another, unless that other desire him to do 
so, 370 

Attestation is admitted only jp caiae of the 
death (at a distant place) or Bickncss of 
the jirimary witness, 370 
The attesting witnesses may appear as 
• purgators on behalf of the primary wit- 
nesses, 371 

But their not doing so does not affect the, 
which they attest, 871 
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The denial of the primary witnesses annuls 
the nictation, 371 

11 the attesting witnesses Have not a clear 
personal knowledge of the defendant, the 
identity must be proved by other witnesses, 
871 

And so also with respect to the limits of the 
claim, 371 

The identity of a person affected by a Kazee’s 
letter must be proved, 371 
A false witness must be stigmatized, 372 
The mode of stigmatizing, 372 
Of Retractation of L'videncCy 372 
Retracted before a decree, is void, 372 
But not if retracted after a decree has passed, 
372 

It must be made in open court, 372 
Witnesses retracting their testimony after a 
decree has passed must make a corapensa* 
tion to the suffering party, 373 
Pi’ovided the decree have been actually en- 
forced against him, 373 
If one witness thus retract, he atones for a 
moiety of the damage, 373 
And the same of any number who may 
retract, where one witness perseveres in 
his testimony, 373 

Cases of retractation wdiere the witnesses eon- 


Exboutobb — contimied . 

Two brothers attesting their father’s appoint- 
ment of, 3o3 

8o where the attestation is by two legatees, 
363 V 

So by two debtors or creditors, 863 
Powers of, and general rfles respecting, — See 
Wills. <* 

Expiation. See Divobce, 119. —Vows, 150, 
153 


F. 

Factor.— S ec Agent, Manager. 

Fakeer — 

Definition of, 19 
Fakhiz, 372 
Falconers — 

Evidence of, 3()1 
Faloos — 

A fluctuating cojjper coin, 220 
Purcliase and sale of, 290 
False Witness.-— S ee Evidence. —Witness. 
Farasang — 

A land measure, 303 

Farming. — Sec Cultivation of Gardening. — 
Lands, CuLrtvATiuN or. 


sist ' f males and females, 373 
The retractation of, to a marriage and proper 
dower does not subject the retractoi.s to 
any responsibility, 374 
The retractation of, to a sale do(‘.M not ocea.sion 
responsibility, unless a price had been 
attested short of the value, 374 
Witnesses retracting their, td divorce before 
consummation are liable for half the i 
dower, 37 4 

Witnesses retracting their, to manumission 
are liable for tlie value of tljo slave, 374 
Witnesses retracting in a case of retaliation, 
376 

Hecondavy witnos-sos retracting their atte ta- 
tiou arc responsible for the dani.agc ; but 
the primary ■witnesses are not resimnsihle if 
they retract or (li.sa von, 375 
Case of retractation by both primary and | 
secondary witnesses, 375 
The secondary witnesses asserting the false- 
hood or error of the primary witnesses is 
of no effect, 376 

Purgators receding from their justification arc 
responsible, 376 

Case of retractation in suspended mauuniissioii 
or divorce, 376 
Evident Djsadvantaoe — 

In imrcbosc and sale, 889 

In ackuowleclgraonts, 429 
Excuanqe.— -See Barter, — Sale, 248 
Of precious metals. —See Sirf Sale. 
Exoresient.— See Abominations, 603 
iviu,iCUTORS.— See Wills, 697 

Acta of, are valid without any formal notifi- 
B cation of his appointment, 350 

If loss be incurred by, acting under Kazee’s 
o^ers, is indemnified by the creditoi's, 


Farreeks — 

Fasik, 334 

Fasting— See Divorce, 121. — Vows, '171 
Mode of ex])iatiiig Zihar, 117 
Fatavee SiiAVKi, xxi\ 

Fatavee Kazee Khan, xxix 
Fatavee Timoou Tasiiee, xxix 

Imam Sirruckhsh, xxix 
Fat 11 e II . — See A f a it jn a f; e . — 

Cannot he imprisoned fm luaintenance of 
.^011, 339 

Must })rovide for the nuiintcnance of his 
infant children, 146 
And a nurse, 146 

l>ut cannot liiro the child’s mother, 146 
And motlier must provide maintenance to 
thvir adult daughters, and also to adult 
sons ^\llo are disabled, in proportion to 
their respective claims of inheritance, 148 
Privileges of, with respect to child’s property, 
348 

Evidence of, in regard to his child, 301 
Acknowledgment ])V, to child’s prejudice, 
395 

Power of, with respect to pledging his child’s 
goods, 639 

Contracting infant child in marriage, and 
disproportionate dower, 41 
Fazoolee.— See Compositions, 446 
Afarriage contracted by, 42 
Fazoolee Bee a — 

Or sale of property of another without his 
consent. — See Sale, 296 
Fekar — 

Definition of, 20 
Finder — 

Of Trove property, 208 
Fines — 

Levying of, 6TU 
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Of Nuisances placed iu ike Highmy^ 660 
Buildings or timbers placed in or projecting 
over the highway may be removed by any 
person wUKtever, 660 

They cannot be erected or set up in a closed 
lane withoft the consenC of tlic inhabi- 
tants, COO* 

A person erecting a building, &c., in the 
highway incurs a fine for any person, 660 
Or number of persons it may occasion tlie j 
destruction of, 660 

Of death occasioned by the fall of a house, 
660 

A person having fixed iij) a nuisance upon his 
house, is responsible for any damage it 
may occasion even after he has sold the 
house, 661 

A person laying fire iu the bigliway is respon- 
sible for anything that may be burned in 
consequence, 661 

^Vorkmen constructing a nuisance are respon- 
sible for any accident it may occasion before 
their work be finished, 661 
A person is resjiousible for any damage 
occasioned by his throwing water in the 
highway, 661 

Unless the person w'ho sustained sneb damage 
wilfully passed over sucli water, 661 
The person w'bo directs water to be sprinkled 
in the road is responsible for accidents, 
662 

(If a person digging a well, or laying a stone, 
in the bigii\\ay, 662 

Or throwing dirt or digging a bole in the 
highw'ay, is tlie same as placing a stone 
there, 662 

The remover of a nuisance to anotlier Njiut 
incurs responsibility for any accident it 
may afterwards occasion, 662 
There is no responsibility for accidents ucea- 
sioned by a sewer constructed in the bigb- 
w'ay by public authority, 662 
A jierson digging a well iu bis own land is 
not resiKuisible for any death it may 
occasion, 662 

A jierson falling into a well, and there dying 
of hunger, does not occasion responsibility, 
662 

Yv’oikmeu emplojed to dig a well in anoilier’s 
land are not responsible for aeeidents 
unless they be aware of the trespass, 662 | 

The builder of a ])rivate bildge, &<*., is not; 
responsible for any life which may be lost | 
in passing over it, 663 

A porter is responsible for accidents occasioned 
by his loa<], 663 

A stranger hanging up a lain]), or strewing 
gravel, &c., in a mosque, is res]>onsible^ 
for any accidents which may arise there- 
from, 663 

But he is not responsible for accidents occa- 
sioned by his own person, 663 
f Buildings ickich are in danger of Falling, 
663 

The owner of a ruinous w'all is responsible 
for any accident occasioned by it i^ter 
haJving received due waming and requisi* 
tion to pull it down, 66^ 


Fnnss — continued^ 

A person building a crooked wall is respon* 
Bible for the damage occasioned by its 
falling, 664 

The requisition is established upon the 
evidence of one man and two women, 664 
A Zimmee may make it, os well as a Mussub 
man, 664 

Or the inhabitants of a neighbouring bouse, 

664 

And if these last grant a term of delay it 
is valid, 664 

A 2 >crson selling a ruinous house, after re- 
quisition, is not responsible for any ac- 
cidents it may occasion, 666 
The requisition must be made to a person 
capable of complying with it, 665 
If made to one of several coiairceners, affect 
him iu particular, ()05 

After a wall falls it is the duty of tho owner 
to remove the ruins ; and failing of this, 
he is resjxmsiblc for subsequent accidents, 

665 

The owner of a ruinous wall is not respon- 
sible for a<*cideuts occasioned by the fall 
of any article from it, unless such article 
])elong to him, 665 
t!hapier 111. 

Of Ojj'cnccs Commifled bij or upon AnimaU, 665 
The rider of an auinial is res])onsiblc for any 
damage occasioned by it wbieb it w'as in 
bis power to i>revcnt, 665 
And if be stop the ■animal in tho road, he is 
responsible for all acc'idents, 666 
He is also responsible for any in jui 7 sustained 
from a large stone, tlirowm up by the 
aiiimal's hoof, 666 

But not from any accident occasioned by Its 
dung or urine, 666 

Unless be bad stO])ped it on the road unneces- 
sarily wdiilst discharging tlicse, 6i66 
Kes])onsi])ility attaching to the driver or 
^ leader of an animal, 66(5 

Expiation is required from the rider of an 
animal, not from the leader or driver, 066 
If there bo a rider, as well as a leader or 
(Iii\#r, responsihilily atl.adies to the 
former, and not to the latter, 667 
(Jf two riders driving against and killing eacli 
other, 667 

The driver of an animal is responsible for 
any accident occasioned by its saddle, &c., 
falling off ‘‘I’.Q 

Kehi)onsihiIity in tlie case of a string of 
camels, 668 

A person is responsible for the damage occa- 
sioned by hunting his dog <^t anything, 
6)68 

But not unlcvSs he drive or encourage tbe dog, 
668 

Nor where he has let him slij> at game, 669 
A man, casting off his animal Ofi the highway, 
is responsible for any depredation it may 
commit, 669 

Eor the eye of a goat an adequate compen- 
sation is due ; and for the eye of a labour- 
ing animal a fourth of its value is due, 
669 
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Damage occadoned by an animal having a 
rider on its back, 069 
Or being led in hand, 670 
A person wantonly striking an animal, so as 
to occasion mischief, is responsible, 67 0 
So likewise a person who sets anything in 
the highway, which renders the animal 
mischievous, 670 
Chapter IV. 

Of Offences Committed hy or iqmn Slaves^ 070 
Levying of Fines of Mawalcily 070 
Definition of term, 670 
Kibasu, 32 
FlKES— 

Negligence with respect to, OOi) 

Fish. — S ee Sale, 268 
Eating of, 692 
Fittir— 

Festival of breaking Lent, 22 
Fitwa, 334 
Fixtures— 

Sale of a house includes, 248 
Flesh— 

Sale of, of a living animal is not usurious, 
292 

One species may be sold for another, 293 
Various kinds of unlawful, 591 

Floi 

Cannot be sold for wheat. — See Sale, 291 
May be sold for flour, 292 
Bread may be sold for, 293 
Food.— S ee Salk.— 

A power to purchase, is restricted to wlieat, 
or flour, 380 

Articles of, which arc lawful, 591 
FoiiOK. — See Compulsion. 

Fornication. — S ec Whoredom. 

Forestalling. — See Sale, 278 
Forestallage, 605 
Fosterage — 

Of Riza, or Fosterage, 67 ^ 

Definition, 67 

Degree of fosterage wdiic.h occasions prohibi- 
tion, 67 

Objection, 68 ' 

Reply, 68 

Length of the period of, 68 
Sucking beyond the term of, is no an occa- 
sion of proliibition, 68 
Exceptions from the general rule of prohibi- 
tion by, 69 
Objection, 69 
Reply, C9 

Cases of admixture of the milk with any 
forei§r substance, 70 
Or with the milk of another woman, 70 
Pc’‘ohibition is occasioned by the milk of a 
virgin, 70 
Or of a corpse, 70 

Cases in c'hich milk does not occasion prohi- 
bition, 70 

Cases of one of two wives suckling the other, 
71 

Objection, 71 ‘ 

Reply, 71 

Evidence to, requires the full number of 
witnesses, 72 ' 


Definition of Lakut, 206 
The taking up of a, is laudable, and in some 
cases incumbent, 206 
A, is free, 206 

And is maintained hy the state, 206 
A, owes nothing to his mooltakit for sub- 
sistence unless he furnish it by order of 
the magistrate, 206 

No person can take a, from his Mooltakit but 
by virtue of a claim of parentage, 206 
A Mooltakit’s claim of parentage with respect 
to his, is admitted, 206 
Case of a claim of parentage made hy two 
persons, 207 

A, discovered by a Zimmee in a Mussulman 
territory is a Mussulman, 207 
If in a Zimmee territory, he is a Zimmee, 
207 

A, cannot l)e claimed as a slave, 207 
A slave’s claim of parentage with respect to 
a, is admitted, but the, is free, 207 
The property discovered upon a, is his, and 
may be applied to his use upon the autho- 
rity of the Kazee, 207 

A Mooltakit cannot contract liis, in mar- 
riage, 208 

Nor perform any acts in respect to his pro- 
perty without authority, 208 
But he may take possession of gifts, 208 
And send him to school, 208 
He cannot let him out to hire, 208 
Freethinkers — 

Evidence of. — See Evidence, 362 
Friday — 

Sabbath, 278 

Buying or selling on. — Sec Sale, 279 
Friendship — 

Or sales of— Sec Sale, 281 
Fruit.— S ee Compacts of Gardening, 586. — 
Wills. 

On tree, not included in sale of tree.— See 
Sale, 245 

May be sold in every stage of growth, 246 
Additional growth of, purchased on the tree, 
246 

Rule in the purchase of, sold on a tree, 247 
Zakat of. — See Zakat, 17 
Full xVge. — See Puberty. 

Periods of minors attaining, 529 
Funeral Charges — 

Must be defrayed by executor without loss of 
iime.*-See Wills. 


U. 

Gambler^ — 

Testimony of, 362 
Game.— See Hunting, 623 

Laws with respect to the hunting and killing 
.of, 623 
.Slaying, 625 
Slaying animals for, 587 
Gaming, 608 
Gauksters — 

«• Evidence, 862 

' Gardener. — See Odmpacts of Gardening, 586 
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OKNSBATIOif— 

Of an animal, claim fonnded on, 419 
ZB.— See Usurpation, 533 
OiPT AND Seisin — 

, A plea of pawnage and seisin is preferable 
to a plea oil — See Claims, 417 
teis — 

I Definition of tife terms used in, 482 • 
Ipbapter I. • 

F Are lawful, 482 

And rendered valid by tender, acceptance, 
and seisin, 482 
Objection, 482 
Reply, 482 

A gift may be taken possession of on the 
spot where it is tendered without the ex- 
press order of the donor, but not after- 
wards, 482 

A gift made from divisible property must be 
divided oft', but not a gift made from in- 
divisible i)roperty, 4 S3 | 

Objection, 483 
Reply, 483 

A gift of an article implicated in anothei 
article is utterly invalid, 1S3 
The gift of a dci)osit to the trustee is in- 
valid without a formal delivery and seisin, 

484 

The gift by a father to an infant son of any- 
thing either actually or virhially in his 
possession, is valid in virtue of his (the 
father's) seisin, 184 

And so also a, to an infant by a stranger, 484 
To an orphan is rendered valid by the seisin 
of his guardian, 484 

And to a fatherless infant by seisin of his 
mother, 484 

To a rational infant is rendered valid by the 
seisin of the infant himself, 484 
A house may be conveyed in, by two persons 
to one, 485 

But not by one person to two, 485 
Distinction between joint, or alms to the rich 
and to the poor, 485 

Case of the, of a house in separate lots, 485 
Chapter 11. 

Of Retractation of GiftK, 485 
The donor may retract his, to a stranger, 

485 

But there are various circumstances which 
bar the retractation, 485 
A, of land cannot be retracted after the donee 
has built or jdanted on it, 48d 
After the sale of a part of the land by the 
donee, the donor may resume the re- 
mainder, 486 

A, to a kinsman, cannot be resumed, 486 
Nor a, to a husband or wife during marriage, 

486 

The receipt of a return prohibits retractation, , 
486 

Although the return be given by a stranger, 
486 

If part of the, prove the property of another, 
a proportionable part of the return may be 
resumed, 486 

"When the return is opposed only to a part, 
the remainder of the, may be resumed, 

iSi • 


Gifts — continued . 

Retractation requires mutual consent, or a 
decree, 487 

The donor’s re-possession of the, is not re- 
quisite to the validity of retractation, 487 
The donee, incurring any responsibility in 
consequence of a, receives no compensation 
from the donor, 487 
A mutual, requires mutual seisin, 488 
The, of a pregnant slave includes the, of her 
foetus, 488 

Unless that have been previously emancipated, 
488 

If the foetus have been previously created a 
Modabbir, the, is null, 488 
The, of a thing renders all provisional con- 
ditions respecting it nugatory, 488 
The, of a debt by a conditional exemption 
from it, is null, 488 
Case of life-grants, 480 
Of Sudka^ or A hnS'ilccd^ 480 
AliMH-dced requires seisin of the subject, 
480 

And cannot be retracted, 480 
Distinction between \ otive vows of Mai and 
IMilk in alms, 480 
(ioATS — 

Laws of Zakat respecting.-— See Sacrifice, 
Zakat. 

(ioi.n.— See Sale, 312 

Zakat imposed upon. — See Zakat, 10 
And silver vessels, 0 
Ornaments, 507 
CooDs.— See Salk, 243 
Chain. — See Cultivation.— Sale, 243 
Compacts of, 581 
A re})resentativc of ju nperty, 430 
May be sold in the ear, or lailsc in the husk, 
247 

Ohaniu atiier — 

Kvidcuce of, 360 

Represents the fatlicr in defect of an exe- 
cutor, 703 

Gh JNI>MOTIIEK — 

Baternal, inherits to her grandson in defect 
of the mother, 138 
Grants— 

Life orflosthumous, 480 
Grapes, 623 
Grass. — See Sale, 260 
Ground — 

Sale of. — See Land. 

Guardian.— See Pawns, 638 
Who are, of infants, 36, 38 
In marriage, must contract his infant ward 
to her liking, 600 

The disposition of a lunatic wopfan in mar- 
riage rests with her son, 39 
May be surety to the woman for her dower, 54 
Contracts or acknowledgments by, on behalf 
of infants or lunatics. — See Inhibition, 
525 ^ 

Guardunship.— See Divorce, 138. — Doweb. 

In marriage, 20 

j Jn virtue of executorship, 700 
’ Guarantees. — Sec Bail. 


47 
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H. 

HiDifl (Ha3)Mh), 268. 

Hai«b8 Mabh’hoob, xxix 
Hue.— S ee Sale, 268 

Huhae.— See Salk, 270 

Hakam, 343 
Halm, 17 

Hakbal.— See Ahmed Ibn Hanbal. 

Hanebfa. — See Aboo Hanekpa. 

Harkem — 

A space which must he left round wells, 611 
Hares— , 

Flesh of, -may lawfully be eaten, 691 
Hashim, xvi 
Hassan, xix 
Hawa — 

The sect so named, Evidence of, 362 
Hawalit. — See Debts, transfer of, 333 
Hawks.— See Huntiro, 626. — Salk, 309 
Hawlan-Hawl — 

In Zakat, definition of, 1 
Hazir Zaminke, 318 
Hedaya, or Guide, xv, xxvi 
Hearsay. — See Evidence on, 367 
Heirs. — See Composition, 463 
Heir. — See Inheritance, 369 
Sale by an, 360 

Of a deceased purchaser must be sworn in 
case of dis}mtes, 410 
Is not entitled to a legacy, 437 
In dispute between survivor and tlie, of 
deceased, article must be luljudged to 
survivor, 413 

Bequests to. — See Wills, 671 
(Infant), rules with respect to, 362 
Acknowledgment in favour of, 437 
Herds— 

Zakat from. — Sec Zakat, 4 
Hereditaments— 

Distribution of, 667 

HkRM a PU RODITE — 

Testimony of an, 363 
Of who are, 704 
Ambiguous, 704 

Of laws respectivfj equivocal, 706 
An equivocal, 706 

Must take his station in puolic prayers 
between the men and the women, 705 
Observing in other respects the customs of 
women, 705 

He must not appear naked before men or 
women, or travel along with either, except 
a relation, and he must be circumcised by 
a slave purchased for that purpose, 705 
Rules to be observed by him during a pil- 
grimage, 705 

Dlvorcetor emancipation suspended upon the 
circumstances of sex are not determined in 
w; relation to an, 706 
Until his sex be ascertained, 705 
Hia declai-ation of his sex is not admitted, 
706 ^ 

Rules to he observed in his interment, 706 
Rules of inheritance with respect to, 706 
Hb&stios — 

Evidence of, 862 
Hibba,— S ee Gipts, 482 


Hida Razaf. — See Punishment, 197 , 

Hidaee— 

Or mourning. — See Divorce, 132 
Hides.— See Salk, 270 
Hidj Farz.— See Pilgrimage. © 

Highway.— See Finks, 660 \ 

Nuisances placed in. — Ssu Fines, 660 
Hub.— See Inhibition, '*> \ 

Hirbee, XXX i 

Hire.— See Loans, Pawns. ' 

Definition of the terms used in, 489 

Chapter I. 

The usufruct and the, must be particularly 
8])ecified, 490 
Objection, 490 
Rejdy, 490 

The, or recompense may consist of anything 
capable of being price, 490 
The extent of the usufruct may be defined* 
by fixing a term, 490 

Or in hiring servants, &c., by specifying the 
work to be performed, 490 
Or l)y specification and i>ointed reference, 

490 

Oha})ter II. 

Of the Time when the Hire may he Clamed, 

491 

Can only be claimed in virtue of an agree- 
ment, or in consequence of the end of the 
contract being obtained, 491 
The tenant becomes bound for the rent by a 
delivery of the house, &c., to him, 491 
So long as it is not usurped from him, 491 
If it be not otherw'isc specified in the con- 
tract, rent may be demanded from day to 
day, 491 

Or the, of an animal (upon a journey) from 
stage to stage, 491 

A workman is not entitled to anything until 
his work be finished, 491 
Case of a baker hired to bake bread, 492 
And of a cook, 492 
And of a brick-maker, 492 
The article wrouglit upon may be detained 
by the workman until he be paid his, 492 
And he is not resj)onsible in case of accidents 
during such detention, 492 
If the work be of a nature not to produce 
any visible effect in the article, it cannot 
be detained, 492 

A workman, if the contract be restricted to 
his work, cannot employ any other per- 
son, 493 >> J V 

Cases in which, from an unavoidable accident, 
the contract cannot be completely fulfilled, 
493 ’ 

Chapter III. 

Of things the Hire of which is Unlawful or 
otherwise ; and of Disputed Hire, 494 
A house or shop may be hired without speci- 
fying the particular business to be carried 
on in it, 494 

Unless it be of a nature injurious to the 
building, 494 

In a lease of land the renter is entitled to 
the use of road and water, 494 
.But the lease is not valid unless the use to 
which it is to be applied be specified, 494 
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Hirb — continued. 

At the expiration of the lease the land must 
he restored in its original state, 494 
An absolute contract leaves the hirer at 
liberty to^ive the use to any person, 494 
But in a restricted contract, any deviation 
with respe<ft to the use renders the hirer 
iesponsibl#for the article, 495 
Unless that be of a nature not liable to inj ury 
from such deviation, 495 
Or unless the deviation be not of a nature to 
injure the article, 495 

An excess in the use induces a proportionable 
responsibility in case of acci<lent, 495 
A rider, taking up an additional rider, incuis 
responsibility for half the value of the 
animal, 495 

A hired animal perishing from ill-us;»ge sub- 
jects the hirer to responsibility, 496 
In the hire or loan of animals, responsibility 
is induced by any deviation from the pie- 
scribed journey, 496 

The change of a saddle for another of the same 
sort does not induce rcs]>onsibility, 49i> 
Unless the weight be diderent, when resjxm- 
sibility attaches in proportion to the excess, 
496 

If the nature of the saddle be ditVerent, 
responsibility attaches in toto, 496 
A porter is not made rcsi)onsible for any 
immaterial deviation fioin the prescriljed 
road, 497 

An} injuiiouR deviation from the i)rescribe<l 
culture of hired land induces a proportion- 
able responsibility, 497 
A tailor is responsible for deviating from liis 
orders, 497 
Chapter IV. 

An invalid condition invalidates, 497 
But a proportionate, is in such a case due, to 
the extent of the .specified, 497 
A contract indediiitcly ex]u-essed closes at the 
expiration of the fust term, 498 
Kules with respect to annual leases, 498 
Wages are due to keepers of batlns and cup- 
l)ers, 498 

But there is no, for the covering of marcs, 
499 

Nor for the performance of any religious 
duty, 499 

Nor for singing or lamentation, 499 
Of indefinite articles, 499 
Of a nurse, 500 

A contract of, stipulating that the recom- 
pense shall be paid from the article manu- 
factured or wrought upon is invalid, 501 
Partners do not owe, to each other with 
respect to their stock, 501 
Any uncertainty iu tenns invalidates th(f 
contract, 501 

A lease of lands is not invalidated by stipu- 
lating a right to perform any act which : 
does not leave lasting effects, 502 
A contract stipulating the recompense to 
consist of a similar usufruct is nugatory, 
502 

Objection, 602 • 

Rej^y, 602 , 

r!< -o of two r''‘rtnAr“. 50^^ 


'BisS’-'-contin utd. 

Lease of land is invalid, unless it specify the 
purpose to which the land is to be applied, 
603 

Responsibility does not attach from the custo- 
mary use of an article, under an indefinite 
contract, 503 
Chapter V. 

Of Re»poimhilii\j of a 603 

Difference between common and particular 
hirelings, 503 

The article committed to a common hireling 
is a (Icpu.sit, 503 

But he is responsible if it be destroyed in 
course of his work, 504 
A surgeon or farrier, acting agreeably to cus- 
tomary practice, is not responsible in case 
of accidents, 504 
A iwirticular bireling, 505 
Is not responsible for anything ho loses or 
deslioys, 5o5 
Oha))tor VI. 

(>f Hue on one of (ivo Conditlom^ 505 
The, i.s valid of a tnidesmen, under an alter- 
native ^^ith le.specL to work, 505 
Or of an article under on alternative of 
another article, 505 
Or with respect to use, .'iOa 
Case of a tradc.smau bircil under an alterna- 
tive with respect to time, 506 
Case of, of a shop, under an alternative with 
respect to the business to be carried on in 
it, 5o6 

And of an animal, under a condition with 
rc.spect to the joiiiney it is to perform, 606 
Or the load it is to carry, 506 
Chapter VII. 

Of the Hire <f 507 

A lined servant cannot lie taken upon a 
journiy, unless it be .so stipulated in the 
contract, 50 7 

Wages ))aid to an inliil'iicd slave, hired with- 
out the con, sent of hl.s owner, cannot bo 
resumed, 507 

The usurjier of a slave is not responsible for 
wdiat the slave (‘arn.s during the term ol 
iisui|jation, 507 

Case of a .slave hired for dilFcrent terms, 508 
Ca.se of a hired slave ab.sconding before the 
expiration of the term, 508 
Chapter VIII. 

Of Vhputes between the Hirer and the Hire- 
liiuj:— 

In cases of dispute with, a tradesman con- 
cerning the orders he has received, tho 
assertion of the employer must be credited, 
508 / 

And so also, if the dispute be with respect 
to wages, 509 ^ 

Chapter IX. 

Of the Dissolution of Contracts of Hire : — 

A contract for the hire of a hawse is dissolved 
by a defect in it, 609 

Or by its falling to decay ; and the hire of 
land by its wells being dried up, — or of 
a mill, by the mill-stream stopping, 609 
But if the mill house be used, a proper* 
tionate rent is due, 610 
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A oontmt of, ia diMolred by the death of 
one of the contracting parties being a 
principal, 610 

It admite a reserve of option, 510 
It is dUaolved by the occurrence of any 
Bufficient pretext for dissolution, 510 
Circumstances which form a pretext for dis- 
solving contracts of, 610 
Miscellaneous Cases : — 

A hirer or borrower of land is not respon- 
sible for accidents in burning off the 
stubble, 612 

A tradesman may unite with another for a 
moiety of the, acriuired u])on the work, 
512 

Of a camel to carry a litter with two persons, 
512 

A sumpter camel may be loaded with other 
articles in proportion as the provisions he 
carries are consumed, 512 
Objection I 612 
Reply, 512 
Hireling — 

Responsibility of a, 503 
Hirer — 

And hireling, evidence of, 860 
Of an article or animal, responsibility of, 503 
Disputes between, 509 
Hiss AY ED — 

(' lubble) may bo burned on the ground, 512 
Hizanit, or Infant Education — 

Or care of infants. — Sec Divorce, 138 
IloMOOENEOUS SaLKS. — Scc SlKF SaLES. 

Honey— 

Zakat due on, 17 
Hoodood, or Punishments, 175 
Horned Cattle — 

Zakat of.— Sec Zakat, 5 
Horses. — S ee Zakat, 6 

Appropriation of, to pious uses, 231 
The flesh of, may not be eaten, 591 
House — 

Claims by two persons to, 421 
Acknowledgment regarding, 431 
What included in sale of.— Sec Sale, 245 
Sale of, includes fixtures, 248 
A porch, over a road, connected p ith, is not 
included in sale of, 294 
An avenue is not included in the purchase of 
an apartment of a, 294 
Privileges of a tenant with respect to, 344 
Claim of joint inheritance in a, 349 
Case of claim to a, 418 
Hire of a, 490, 494, 505, 510 
No act can be performed with resj)ect to an 
under -story of a, which may aflect the 
buildings, 344 I 

Bequest of, to an infidel place of worship, | 
695 

Bequest of an apartment in n, 681 
Bequest of the use of a, C92 
Ruinous. — See Fines. 

Household Gobns — 

Not subject of shaffq 558 
Partition of, 669 
Houses — 

Appropriated to charitable purposes, 235 
Repairs of, 235 


I HoTTgKS — continued. 

Gift o|, 485 
Partition of, 570, 674 
Connected with land, 571 
, Partition of the use of, 676© 

Pawn or mortgage of, 636 
Hunting — « ) 

Of Catching Game with Animals of the Hunting 
tribe, such as Dogs, Hawks, etc., 623 
Rules for ascertaining whether a dog, &c., 
be duly trained, 624 

The invocation must be repeated (or, at least, 
mu.st not be wilfully omitted) at the time 
of letting slip the hound, &c , 624 
A, quadruped eating any part of the game 
renders it unlawful, 625 
Game caught by a hawk, after it has returned 
to its wild state, is not lawful, 625 
A dog does not render his game unlawful by 
taking its blood, 625 

Or by eating a piece of the flesh, cut off and 
thrown to him by the hunter, 625 
Case of a dog biting off a piece in the pursuit 
of his game, 625 

Game taken alive must be slain by Zabbah, 

625 

Provided it live long enough to admit of 
performing the ceremony, 626 
The game taken is lawful, although it he not 
the same that was intended by the hunter, 

626 

All the game caught by the dog, &c., unde’’ 
one invocation, is lawful. Rule for deter- 
mining this with respect to dogs, 626 
And hawks, 626 

Game is not lawful when caught by a hawk, 
&c., independent of the hunter, 626 
It is requisite to its legality (when caught 
dead) that blood have been drawn off, 626 
Game is rendered unlawful by the conjunction 
of any cause of illegality in the catching 
of it, 626 

Game hunted down by any person not quali- 
fied to perforin Zabbah is unlawful, 627 
Game killed at a second catching of it, either 
by the same or a second dog, is lawful, 627 
Of l^hootiug Game with an Arrow, 627 
Game slain by a hunter shooting, &c,, at 
random, on hearing a noise, is lawful, 
provided the noise proceed from game, 627 
Game shot by an arrow aimed at another 
animal is lawful, 627 

Invocation must be made on the instant of 
shooting ; but if the animal be taken 
alive, it must still be slain by Zabbah, 627 
Game wounded, and afterwards found dead 
by the person who shot, is lawful, 627 
Unle.ss he then discover another wound upon 
it, 627 

Game which, being shot, falls into water, or 
upon any building, &c., before it reaches 
the ground, is unlawful, 628 
Rule with respect to water-fowl, 628 
Game slain by a bruise, without a wound, ia 
not lawful, 628 

Case of cutting off the head of an animal, 
628 

K Magian, an apostate, or an idoiatc|^, are not 
qualified to kill game, 628 
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Hunting — contin ucd, 

^ Case of game wounded by one person, and 
then slain by another, C28 
Case of game first wounded, and then killed 
* by the saiae person, 629 
All animals may be hunted, 629 

Husband. — See DJtoRCE. — Marriage, 

Where bound»to maintain his wife, 140 
Has no authority over liis wife further than 
respects the rights of marriage, 23 
Duties towards his wife with respect to co- 
habitation, 06 

Cannot caiTy divorced wife upon a journey. 
— See Divorce. 

Evidence of, concerning his wife, 360 
Acknowledgment of, 43i» 

Must cohabit equally with all his wives. — 
See Marriage, 66 

Husband and Wife. — See Divorce. —Do^\Eu. — 
Marriage. 

Evidence of, 360 

Case of dispute between, concerning furni- 
ture, to whom adjudged. — See Claims, -113 


Ibuak — 

Or the absconding of slaves, 213 
Idiot.— See Lunatic. — Maniac. 

Imprecation not incumbent where a hushand 
or wife an, 125 
Idiotism, or Lunacy — 

Degree of, requisite to render it absolute, 397 , 
Ignorance of the Law- - | 

No man can plead, in IMussulman territory, : 
71 

IlTRAM, 30, 603 
IlISAN, 193 
Ihtikar, 605 

Ikhtiar. — See Divorce, 87 
Jkiitiarke Zabbah, 5cS7 
Ik RAH— See Compulsion, 510 
Ikrar — 

Or acknowledgments.— See Acknowledg- 
ments, 427 

Ijara. — See Hire, 489 

Imam Mohammed, xxvii 

Immediate Descent. — See Assaba, — Asoobat. 

Immodest Persons — 

Testimony of, 362 

Immovable Property (in inheiitance) — 

Definition of, 567 
Impotence. — See Divorce, 126 
Imprecation. — See Divorce, 123 

In case of a husband accusing his wife of 
adultery, 123 
liaws of, 123 
Appeal of, 402 

Imprisonment for Debt. — See Kazee, Duties of^ 
838 

Indecorum — 

Evidence of persons guilty of, 362 
Infamous Witness. — See Witness. 

Infants. — See Zakat, 19. — Marriage. 

Zakat not due from, 1 

Imprecation not incumbent where husband 
or wife are, 125 

Cai^ of. — See Divorce, 138 — Hizanit. • 
Dower of, 141 * 


Infants — co^Uinatd. 

Maintenance, 141 
Mother not required to suckle, 146 
Care of, in all cases committed to the mother 
or next natural relative, 138 
Bail entered into by, 219 
Female may oblige her guardian to contract 
her in marriage to her liking, 699 
Not subject to ^at, 1 
May be contracted in marriage by their guai*- 
dians, 37 

Deeds of gift in favour of, 484 
May lie appointed agent, 378 
Acknowledgment hy, 428 
Inhibition upon, 524 
Right of shali'a in respect to, 564 
Partition of tlie property of, 568 
Ackiiow'ledgment of parentage with respect 
to, 439 

Contracts hy, 525 

A Mokatil), a slave, a Ziinmee, cannot act for 
an, dauglilcr l)eing a Musslima, 392 
So of an apostate, or infidel alien, 392 
Bequest by, is void, 673 
Lm’IDKL — 

Marriage of an, couple not dissolved by their 
jointly embracing the faith, 63 
Unless it bo a marriage within the prohibited 
degrees, 63 

lint if one of thorn only bo converted a 
sc-paratiou takes i»lacc, 63 
Apostates are incapacitated from marrying, 

If cither tlie father or mother be Mussulman, 
their children are Mussulmans, 64 
Or where one is of a superior order of, and 
the other of an inferior, their children are 
of a 8Ui)criov order, 64 
Upon the conversion of one of the parlies, 
the magistrate is to re(iuire the other to 
embrace the faith, and must separate 
them in case of recusancy, 6 1 
Objection, 64 
, Reply, 04 

And if the conversion of either happen in a 
foreign country, separation takes place 
upon the lapse of the woman’s term of 
prol»itioti, 65 

If the wife be an alien, she is not to observe 
her Edit, from separation in consequence of 
her husband’s conversion, 65 
The conversion of the husband of a Kitabeea 
does not occasion separation, 65 
Case of a convert removing from a foreign 
land into a Mussulman territory, 65 
A woman leturning from a foreign to a 
Mussulman territory is atjiberty to marry, 
66 ,• 

But if pregnant she mnst wait until her 
delivery, 66 ^ 

Contract of Kitabat by an, 

May enjoy a bequest from a Mussulman, 
Cannot be an executor. — See yiLLS. 
Infidelity.— See Sale, 259 

Declaration of, upon compulsion, 521 
Infirmities.— S ee Sale, 259 
iNrfERiTANOB,— See Composition, 452 

Rule of, in tbe marriage of infants, 38 
Incidental rules respecting, 138, 145, 148 
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IivHBBiTAHOiB — eofiiinued. 

With respecst to a nusaing person, 21 6 
Decrees relative to, S47 
Acknowledgment in cases of, 440 
Eules with respect to hermaphrodites, 706 
Decrees of Kazee, relative to, 347 
Evidence relating to. — See Evidence, 368 
Heir may recover an article in possession of 
another by proving it to have been the 
property of his inheritee, "or a loan or 
deposit from him, 309 
Inhibition — 

Of //yV, 624 
Definition of, 624 

Operates' upon infants, slaves, and lunatics, 
624 

Whence purchase or sale by them requires 
the assent of their immediate superior, 
624 

Objection, 625 
Eeply, 625 

But it operates upon them with respect to 
words only, not with respect to acts, 625 
All contracts or acknowledgments by an 
infant or lunatic are invalid, and so like- 
wise divorce or manumission ])roiiouucc*d 
by them, 625 

Or by their guardians on their behalf, 525 
They are responsible for destruction of iiro- 
perty, 525 

A knowlcdgment by a slave affects himself, 
not his master, and takes effect ui)on him 
on liifl becoming free, 525 
Or on the instant, if it induce punishment or 
retaliation, 525 

Divorce pronounced by liim is valid. 52G 
Chapter 11. 

Inhibition from of Mlnd^ 526 

With respect to a jjrodigal, 520 
May be imposed by one magistrate and re- 
moved by another, 526 
The property of a prodigal youth must 1)C 
withheld from him until he attain twenty- 
five years of age, 527 

But a sale concluded by him after ho atta’ns 
maturity, aud before, is valid, 527 
And he may grant manumission, 527 
Or Tad beer, 528 

Or claim a child horn of his female slave, 
628 

Or create his female slave Am-Walid, inde- 
pendent of such claim, 528 
He may marry, 528 

Out of his property is paid Zakat ; and also 
maintenance to his parents, children, &c., 
628 

He cannot be prevented from performing 
pilgripiage, 629 

His bequests (to pious purposes) hold good, 
629 

There is no, upon a Fasik, 629 
People are liable to, from carelessness in 
their affairs, 629 

Of the Timettof obtaining Puberty^ 629 
The puberty of a boy is established by cir- 
cumstances, or upon his attaining eighteen 
years of age ; — and that of a girl, by cir- 
cumstances, or upon her attaining seventeen 
years of age, 629 


I NHiBiTioN — continued. 

Chapter III. 

Inhibition on account of Dehty 530 « 

A debtor is not liable to, 630 
Nor can his property be made the subjeoti of 
any transaction, 530 ^ 

But he may be imprisoned, 630 
If he be possessed of m^oney of the same 
denomination as his defJl, the Kazee may 
make payment with it ; or, if the species be 
different, he may sell it for this purpose, 630 
Rules in selling of a debtor’s property, 631 
Acknowledgments by a debtor are not bind- 
ing on him until his debts be paid, 53'J 
A debtor (being poor) gets a subsistence out 
of his property ; and also his wives, 
children, and uterine kindred, 531 
A debtor, on pleading poverty, is imprisoned, 
531 

General rules with respect to him whilst in 
prison, 631 

After liberation, the creditoi’S are at liberty 
to pursue him, 532 

And have an option, if he i)refer continuing 
in prison, 532 

A male creditor cannot pursue his female 
debtor, 532 

Case of a purchased article being in the 
debtor's hands upon his failure, 632 
Objection, 633 
Reply, 633 

lNNEEN.~8ee Divorce, 126 
Insects — 

Cannot lawfully be eaten, 691 
Tnsola'ency — 

Of a debtor established by judicial decree, 2 
Insolvent Debtor — 

Bc(iuest by, is void, 673 
Inspection. —See Sale. 

Institptks — 

Definition of seyir, 205 
Intercourse between trk Sexes — 

Rules concerning,, 508 
Introductory Address, iv 
Intoxicatinc. Drinks. —See Punishment, 195 
Invalid Sales— 

Laws of. — See Sale, 276 
Investiture — 

By loan, 478 
By gift, 482 
By hire, 490 

Invocation. — See Hunting, 588, 624 
111 slaying animals for food, 588 
Iron — 

Always sold by weight, 289 
IsMUT Mawsima, 

ISTIDANIT — 

Definition of, 466 

IsTiH Rak. — See Claims of Right. 

ISTSINA — 

Definition of, 309 
IsTiBRA — See Abominations, 601 
Ittak — 

Or manumission of slaves, 160 
Ittikaf, xxxvii 
Ittakit.— See Willa. 

IWAN — 

^hat, 165 note 
Iotirarke Zabbah, 687 
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j. 

Jahkez, 413 
JajA Kabebr, x^iii 
Jaha Saoheer, xxviii 
Jar Molasiok — ^ 

Entitled to sb^pTa, 549 
Jazeeat — 

Defined, 68 
Jeed Dirms, 432 
Jew — 

Form of administering an oath to, 405 
Janayat. — See Offences against the Person, 
C59 

Jewels. —S ee Partition, 569 
Sale of, 

JiRR, 203 

Joint Agents. — See Agency, 891 
Joint Inheritance — 

Claim of, 349 
Trustees, 475 
Judge. — See Kazek. 

Judicial Decisions, 344 

Judicial Letters from one Kazee to Another, 
Cases relative to, 344 

Judicial Regulations blended with Relioion, 


K. 

Kaba, xxxvii, xxxviii ; 318 
Kabala, xxxvii, xxxviii ; 318 
A term for bail bonds, 318 
Kabla, xxxvii 
Kapara — 

Or expiation, 150, 153 
Kapalit. — See Bail, 317 
Kafalit-be’l-Dirk, 321 
Kafat, or Equality — 

Definition of, 39 

Kafeel-be’l-Dirk. -See Sale, 327 
Kapeez, 243 
Kapkez Tehan^ — 

Definition of, 501 
Karz and Arekat — 

Two kinds of loan, difierenoe between, 289, 
480 

Kazee — 

Duties of, 334 

Must possess the qualifications of a witness, 
334 

Does not forfeit office by misconduct, 334 
A Mooftee must be a person of good cha- 
racter, 334 

An ignorant person may he appointed, 334 
It is the duty of the sovereign to apjmirit a 
fit person to that office, 335 * 

One may be appointed who has a confidence 
in his own abilities, 335 
But not one who is dubious of himself, 385 
The appointment must not he solicited or 
coveted, 835 

On appointment, must take possession of all 
the records appertaining to his office, 336 
' Through his Ameens he must investigate, the 
: nafore of them, 336 , 


Kazee — continued. 

And must inquire and decide eonoepmng 
prisoners confined upon any legal olaim, 
886 

And also concerning deposits of contested 
property, 336 

He must execute his duty iu a mosque, or 
other public place, 837 
Or in bis own house, 337 
And must he accompanied hy his usual asso- 
ciates, 387 

He must not accept of any presents, except 
from relations or intimate friends, 337 
Nor of any feast or entertainment, 837 
He must attend funemls, and visit the sick, 

337 

Precautions requisite in his general conduct 
and behaviour, 337 

And in his conduct towards witnesses in 
court or whilst giving evidence, 838, 
lie must not give judgineni at a time when 
his understanding is not i)erfectly clear and 
unhias.sed, 338 
Of Imprisonment , 338 
Rules iu imprisonment for debt, 338 
In an awavcl of debt, the defendant must bo 
imprisoned immediately on neglecting to 
comply with the decree, provided it bo in- 
curred for an equivalent, or by a contract of 
marriage, 838 

And also in every other insianco, if the 
creditor prove his capacity to discharge it, 

338 

Case of a ndfo suing for lier maintainence, 
389 

Objection, 339 
Rcjdy, 339 

Case of acknowdedgement of debt, 839 
A busband may be iinjirisoned for the main- 
tenance of bis wife, but a father cannot he 
imprboiied at the suit of his son, 389 
Chapter II. 

Of Letters from one Kazee to Another ^ 840 
•Letters autlienticatcd by evidence are admis- 
sible in cases of property, 340 
Difierenoe between a record and a Kazee’s 
letter, 340 

A lettei'^s transmissible only on certain con- 
ditions, 340 

The testimony requisite to authenticate it, 
340 

The contents must be previously explained 
to the authenticating witnesses, 340 
It must not be received but in presence of 
the defendant, 341 

Forms to be observed in the reception of 
it, 341 

It is rendered void by the deatj^ or dismis- 
sal of the writer in the interim, 341 
Or (unless generally addressed) by the death 
or dismissal of him to whom it is Vans- 
mitted, 341 

It is not admissible in cases oi punishment 
or retaliation, 341 

A woman may execute the office of Kazee in 
^ all cases of property, 341 
A Kazee is not at liberty to appoint a deputy, 
without the authority of the Imam, 841 
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But the decrees of the deputy, passed in his 
presence or with his approbation, are valid, 
842 

If he appoint a deputy by authority, he 
cannot afterwards dismiss him, 342 
He must maintain and enforce the equal 
decrees of every other Kazee, 342 
His determination in a doubtful case is valid, 
although it be repugnant to the tenets 
of his sect, 342 

An article decreed unlawful, upon evidence, 
continues so, although the evidence prove 
false,' 342 

A decree cannot be passed against an absen- 
tee but in presence of his representative, 
842 

Nor against one who first opposes the claims I 
and then disa])pear8, 343 
The, may lend the property of orphans, 343 
Chapter III. 

Of Arbitralioriy 343 

An arbitrator must possess the qualities 
essential to a, 343 

He must not be a slave, an infidel, a slan- 
derer, or an infant, 313 
But he may be an unjust man, 343 
Either party may retract from the arbitra- 
tion before the award, 343 
m a reference to the, he must give effect to 
the award, if approved, 343 
Reference to an arbitrator is invalid in cases 
of punishment or retaliation, 343 
An arbitrator’s award of a fine ag<unst the 
tribe of an offender is of no effect, 344 
Nor against the offender himself, unless he 
acknowledge the offence, 344 
He nray examine witnesses, 344 
The parties acknowle<lging an arbitrators 
decree cannot afterwards letract from it, 

344 

Any award passed in favour of a inireiit, 
child, or wife, is null, 344 
Joint arbitrators must act conjunctively, *344 
Miscellaneous Cases relative to Judicial Dcci- 
siov. 

No act can be performed with T,-‘spcct to the 
under story of a house which may any 
way affect the building, 344 
A passage cannot be made into a private 
lane, 344 

An indefinite claim may be com250Hnded, 

345 

Case of a claim founded on gift or purchase, 
845 

If the purchase of a female slave be denied 
by fttf. purchaser, the master may cohabit 
with her, 346 : 

C'bjection, 345 
Reply, 846 

In the receipt of money, the declaration of 
the receiver must be credited with respect 
to the quality, 345 

A creditor denying his debtor’s acknowledg- 
ment, cannot afterwards Bubstautiato his 
claim but by proof, or the debtor’s verifica- 
tion, 846 


In a 'tjlaim for debt, tbe evidence of tj^e 
debtor, proving a discharge, must be cre- 
dited, 346 

Case of a disputed purcUhse of a defe(^ve 
slave, 346 

A deed suspended, in its Effect, upon tbe will 
of God is null, 347 • 

Chapter IV. 

Of the Decrees of a Kazee relative to Inheri- 
tance. 

Ouse of the widow of a Christian claiming 
her inheritance after having embraced the 
faith, 347 

Case of the Christian wddow of a Mussul- 
man claiming under the same circum- 
stances, 347 

A trustee, on the decease of his principal, 
must pay the deposit to whomsoever he * 
acknowledges as heir, 347 
In the division of an estate, the, must not 
demand any security from the heirs or 
creditors in behalf of those who may be 
absent, 348 

In the joint inheritance of a property held 
by a third person, the present heir receives 
liis share, but no security is required on 
behalf of him who is absent, 849 
Objection, 349 
Reply, 349 

All alms-gift of Mai includes all property 
subject to Zakat, 349 
(^\se of an alms-gift of milk, 350 
The acts of an executor are valid, without 
any formal notification of his appointment, 
350 

All agent’s appointment may be established 
by any casual information, 350 
But liis dismissal cannot be established un- 
less duly attested, 851 

A Kazee or his Ameen are not liable for any 
loss which may be incurred to the pre- 
judice of another in selling an article to 
satisfy creditors, 351 

If the loss be incurred by an executor acting 
under the Kazee’s orders, the executor is 
indemnified by the creditors, 351 
And an infant heir stands in the same pre- 
dicament with a creditor in this particu- 
lar, 352 

Any }»erson may execute a punishment by 
the Kazee’s directions, 852 
Case of a disputed decree after a Kazee’s dis- 
missal from his office, 352 
Allowance of to be paid by public treasurv, 
609 

Kerahkeat.— See Abominations, 594 
Kerat — 

The twenty-fourth part of an ounce, 10 
Kessmat. — See Partition. 

Khalwat SAHEEB.~See Marriage, 46 
Khalif. — See Sovereign Prince. 

Khamr, 618 
Khams— 

Levied in Zakat, 1 4 
Kh' .sap, xxix 
Khasoomat, 392 
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Khatn— i Lands— 


^ Definition of, 689 
Bequests to, 689 
Khazbb. — S ee Eazss. 

KisTABEA — • 

Tribe of, 362 

KHiAR-AL-SHiRT.#-See Optional Conditions, 248 
KHiAR-AL.TAYKB».—See Option op Determina- 
tion. 

Khiar-al-Rooyat. — See Option of Inspection. 
Khiar-al-Kabool. — See Option of Acceptance. 
Khiar-al-Majlis. — See Option of the Meeting. 
Khilas, 329 I 

Khirajeb Lands. — See Tribute. 

Law respecting, 204 j 

Kiioola — 

Laws of, 112 

The right to water cannot be given as a 
consideration for, 618 
Khooltebn, a Species of Drink, 631 
Khoonsa Mooshkil, 704 

Kids. — See Zakat. I 

Killing. —See Vows, 172 
Kine — 

The laws of Zakat respecting, 5 
Kinsman — 

Gift to, 486 
Will in favour of, 689 
Kiran — 

In pilgrimage, 529 

Kissm, or Partition. — See Marriage. 

Kissmat.— See Partition. 

Kitabat — See Bail, 331.— Mokatibs.— IIansom. | 
Contracts of, 

Kitabkes. — See Marriage, 30 
Kitab Hookmee, 340 
Koor, 305 

Kosla. — See Divorce, 112 
Koran— 

The foundation of the law, xv 
Who the author, xv 
Teachers of, 499 
Kulma — 

The Mussulmans creed, 1 5 


Laan— 

Imprecation in divorce. Rules of. — See 
Divorce, 103, 123 

Where husband denies the parentage of a 


Claims to, 420 
Sale of, includes trees, 246 
But not corn growing, 246 
Seed sown in, not included in sale of, 246 
May be borrowed for the purpose of building, 
480 

When may be resumed, 481 
Cultivation of Waite Lands^ 609 
Definition of Mawat, 609 
And description of the land so termed, 610 
The cultivation of waste, invests the culti- 
vator with a property in them, 610 
Tithe only is due from, so cultivated, unless 
it be moistened with tribute water, 610 
In the cultivation of the circumjacent 
grounds, a road must be left to it, 610 
A Zimmee acquires a property in the, he 
cultivates, as well as a Mussulman, 610 
If the, be not cultivated for three years 
after it is marked off, it may be transferred 
by the Imam, 610 
Manner of marking off waste, 611 
Cultivation is established by digging and 
watering the ground, 611 
Enclosing it, or sowing it with seed, 611 
It must not be practised on the borders of, 
already cultivated, 611 
A space is appropriated to wells dug in waste, 
611 

Within the limits of which no other person 
is entitled to dig, 612 

Or if any do so he is responsible for such 
accidents as it may occasion, 612 
A si)ace is also appropriated to a watercourse, 
612 

Or to a tree planted in waste, 612 
The deserted beds of rivers must not be 
cultivated, 612 

A space is not allowed to an aqueduct running 
through another’s, without proof of prior 
right, 612 

Differences of opinion concerning aqueducts, 

613 

• Of Waien, 613 

All people have a right to drink from a well, 
canal, or reservoir ; and also cattle, 613 
UnlMs there be other water at a little distance, 

614 

Water may also be carried away for the pur- 
pose of ablution, 614 


child. — See Divorce, 136 
Oath cannot be exacted from defendant in 
claims of, 402 
Labour — 

Copartnership in profits of, 454 
Lareets, or Foundlings, 206 
Lamentation — 

There is no hire due for, 499 


Or for watering trees or parterres, 61^ 

Of Difji fluff and Charing Rivera^ 61.5 
Rivers are of three descriptions, 615 
(freat public rivers must be cleared and 
repaired at the expense of the public 
treasury, 615 

Or by a general contribution of labour, 616 
And appropriated rivers atfthe expeuse of 


See Waste Lands Cultivation, 610 the proprietors, 615 

Product of, in what cases subject to tithes, 1 6 Objection, 615 

Continue liable to the original impost in all Reply, 615 

transactions of property, 1 8 Rules with respect to drains, watercourses, 

Appendages to, in a sale, 294 &c., 616 • 

Cases of claim to, 400 Of Claims of Shirb ; and of Disputes wnd 

Loan of, 481 particular Privileges with respect to it, 

Gift of, 486 . 616 

Usurpation of, 535 A right to water may exist independent oi 

or hire of, 490 the ground, 616 
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Lauds — continued, ^ 

No person can alter or obstruct the course of 
water running through his ground, 616 
In case of disputes, a distribution of the 
r^ht to water must be made, 616 
A rivulet must not be dammed up for the 
convenience of one partner, without the 
consent of the others, 617 
One partner in a rivulet cannot dig a trench 
or erect a mill upon it without the general 
^ ' consent, 617 

Nor constnict a water-engine or a bridge, 
617 

One partner cannot alter the mode of par- 
tition without the others’ consent, 617 
Or increase the number of openings through 
which he receives his share, 617 
Or convey his share into, not entitled to 
receive it, 617 

Or through such, into those that are entitled, 

617 

Neither can he shut up any of the water- 
vents, 617 

Or adopt a partition by rotation, 618 
A right to water cannot be assigne<l as dower, 

618 

Or given as a consideiation for Khoola, 618 
Or in composition for a claim, 618 
Or sold (without ground) to discharge the 
.‘bts of a defunct : — (mode to be pursued 
in this last instance), 618 
Any accident from the use of the water does 
not induce responsibility, 618 
Land Tax.— S ee Tribute. 
jANB (a Private) — 

Restrictions with respect to, 346 
jApidation. — S ee Punishments. 
jAROeny. — S ee Saraka, 205 
jAWS OP THE Mohammedans, xv 

Lawsuit, agency for the management of, 377 

jKASE— 

• Of house invalid, unless it specify the pur- 
pose to which the land is to be applied, 
603 

Of grass upon a common, 269 * 

A plea of, defeats a claim, 410 
Term of an indefinite, 498 
Annual, 498 
Dissolution of, 509 
jEOACY.— See Wills. 

In money, payment of, 679 
(Joint) distribution of, 680 
jEOALV'Y — 

Four gradations from, to illegality, 591 
jEOATKE. — See Wills. 

Becomes proprietor of legacy by acceptance 
of it, 673 

His heirs jjuocbed to the legacy in the event 
of his deSith, 701 
vEOATEE, Joint — 

Testimony of, 863 
Rules concerning, 680 
jESSOR AND LeBSBS — 

Case of disffute between, concerning rent, 
412 

jBVYiNU o» Fines, 670 

mSERTY — ^ 

Indivoi^ 89 

Delegation of, to the wife, 89 


Life Grants. — See Gifts, 489 
Liquors — 

Prohibited, 618 ' 

There are four prohibited liquors, 618 
Khamr is unlawful in any quantity, 619 • 
Is filth, in an extreme, 619 
And cannot constitute property with a Mus- 
sulman, 619 n 

Nor be employed in the discharge of his 
debts, 619 
Or used by him, 619 

And the drinking of which, in any quantity 
induces punishment, 61 9 
Or used by him, 619 
Unless it be boiled, 619 
But it may be converted into vinegar, 619 
Bazik (the boiled juice of the grape), termed 
(when boiled away to one half) Monissaf, 
619 

Slkker (an infusion of dates), 620 
Nookoo Za])eeb (an infusion of raisins), 620 
The last three are not so illegal as Khamr. — 
They may be held legal, without incurring 
a charge of infidelity, 620 
And may be drank (so as not to intoxicate) 
without punishment, 620 
Tl)ey may also be sold, and are a subject of 
responsibility, 620 
But they must not be used, 620 
Khooltecn (a mixture of the infusion of dates 
and raisins) may be drunk, 621 
Produced by means of honey and grain are 
hiM’ful, 621 

But any person drinking them to intoxication, 
incurs punishment, 621 
Mosillis (grape-juice boiled down to a third) 
is lawful, 621 

General rule with respect to it, 621 
Rule in the boiling of unpressed grapes, 622 
Or grai)es mixed with dates, 622 
Having once acquired a spirit, is not ren- 
dered lawful by boiling, 622 
Rule with respect to the use of vessels, 622 
Vinegar may he made from Khamr, 622 
And the vessel in which it is so made becomes 
])ure, 622 

Rules with respect to the dregs of Khamr, 
622 

An injection of Khamr is unlawful, but not 
punishable, 623 

And so likewise a mixture of it in viands, 
623 

Of hoiling the juice of grapes, 623 
There are three general principles to be ob- 
served upon this subject, 623 
Litigation — 

Agents for. — See Agency, 393 
Rules in commencement of a, 

" Between buyer and seller, 

Loan — 

Agent cannot be appointed to receive, 879 
Loans — 

Or Areeat, 478 

Definition of Areeat, and the nature of an nse 
granted in a loan, 478 
Fq^ms under which it ig granted, 4.78 
„The lender mav resume it at nle= CI 78 
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Loaks — cmttnued. 

The borrower is not responsible for the loss 
478^^ he transgress respecting it, 

He cannot let it out to hire, 479 
Or if he let * he becomes responsible, 479 
He may lend k to another person unless this 
subject it t^e differently affected, 479 
Objection, 47» 

Reply, 479 

Of money, &c., as opposed to, of specific 
property, 480 

Land may be borrowed for the purpose of 
building or plantations, but the lender is 
at liberty to resume it, 480 
Land borrowed for the purpose of tillage 
cannot be resumed until the crop be reaped 
from it, 481 

The borrower must repay the charges attend- 
ing the restoration of a loan, 481 
In restoring an animal borrowed, it sufiiees 
that it be returned to tlie owner’s stalde, 
481 

And in restoring a slave, that he be returned 
to his master’s house, 481 
It suffices to return the loan by a slave or a 
servant either of the borrower or lender, 
481 

If it be returned by a stranger, the borrower 
is responsible, 482 

Terms in which a contract of, with respect 
to land, must be expressed, 482 
Lookta, or Trovk Property, 15. — Sec Troves, 
208 

Loss — 

Under a Mpzaribat contract, 465 
Of a loan, 478 
Lots — 

Drawing of, in partition, 571 
Lunatic — 

Contracts by, 525 
Not subject to Zakat, 1 
Lunacy. — S ee Salk, 259 


M. 

Mabsoot, xxviii 

Mapkood. — See Missing Persons. 

Magistrate. — See Kazee. 

May contract infants in marriage in absence 
of natural guardian, 39 
Cannot issue a decree affecting absentee, 144 
Conduct of, towards women, 598 

Magpies — 

. Flesh of unlawful, 591 

Maintenance. — See Divorce, 140 

Father must provide, for his infant childrenf 
146 

Difference of religion makes no difference as 
to the obligations of furnishing to a wife, a 
child, 146 

' Of children incumbent upon father only, 
where they have no independent property, 

A man mu^t provide for his indigent parents, 


MAi2mJirANOi5— -cowiiMMerf. 

Differenoe of religion forbids the obligation 
of any relation except a wile, parent, or 
children, 147 

Unless they are aliens, 147 
Christian and Mussulman brothere are not 
obliged to maintain each other, 147 
Of a parent is exclusively incumbent on the 
child, 147 

To other relations besides the wife, parents, 
or children, 147 

A father and mother must provide, to adult 
daughters (and also to their adult sons) 
who are disabled in proportion to their 
respective claims of inheriUnoe, 148 
Sisters must furnish, to an indigent brother 
ill the same proportion, 148 
A poor man is not reiiuired to support his 
relations, except his wife or infant chib 
(Iren, 148 

Definition of the term rich, 148 
To parents of an ahscntc(5, may be decreed out 
of his effects, 1 

They may take their, out of his effects ; but 
a trustee (’annoi provide it in that manner 
(vitiu)ut a decree, 149 
Of shues incumbent on their owner, 149 
Arrears not due on a decreed, 149 
Unless where it is decreed to be provided 
npon the absentee’s credit, 149 
Case of a wife suing for, 339 
Husband may be imprisoned for, 339 
Maiiayat, or Fartition of Usufruct. — See Par- 
tition, 576 
Maiuook, 378 
Majboob. — See Eunuch. 

Majlis, 38 
Majooskks — 

Marriage with, 30 
Majritz — Sec Puberty. 

M AKA WAT, xxix 
Makar, 411 
Makuooh, 594 
Mal — 

• Almsgift of, includes all property subject to 
Zakat, 349 
Mal Zamineb, 318 
Malik Din Ans, xxiii 
Mamelat, ?84 
Man, 121 

Manager. — See Mozaribat, 457 

(>f Mozaribat stock rules respecting, 454 
Disrnissiil of, 464 

Acts which may be performed by, 465 
Manazil Mola Zika, 570 
Manazil Mootbayena, 570 
Manzil. — See Sale, 204 
Maniacs. — Sec Iuiot, Lunatic. 

Zakat not due from, 1 
Manumission. — See Slaves, 150 
Manzool, 

Mares— 

No hire for covering of, 499 * 

Milk possessed of an intoxicating qcu|U((J» 196 
Marbez, 324 
Markets— 

Ellies eoucemin'T. 606 
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llUlBIAOB— Mabbiage — Continued. 

Vows in.— See Vows, 169 -I*® ®® contract his enjoyed female 

A female slave may be contracted in, by the slave, 32 

purchaser, without his taking possession of An usufructuary, is void, 33 
jjgy 31 ]^ And so also a temporary, ^ • 

An oath cannot be exacted from defendant re- Case of a double, by one contract, 33 
gpecting, 402 of a, by a judicial d^^ree, 33 

Claim of, may be compounded, 445 Chapter II. 

Definition of, 25 Of Guardianship and Equality^ 34 


Chapter L 

Forms under which, may be contracted, 25 
Must be contracted in the presence of wit- 
nesses, 26 

Qualification of a witness, 26 
Persons may witness a, whose testimony would 
not be received in other cases, 

Infidels may witness the, of an infidel woman, 

27 

The negotiator of the, contract may also in 
certain cases be a witness to it, 27 
Of the Prohibited Degrees ; that is to sajfy of 
Women whom it is Lawful to Marry ^ and 
of those with whom Marriage is Unlaw- 
ful, 27 

It is unlawful to marry a mother, or a grand- 
mother, 27 

A daughter or a grand-daughter, 27 
A sister, a niece, or an aunt, 27 
Or a mother-in-law, 27 
Or a step-daughter, 27 
Or a step-mother, or a step-grandmother, 28 
Or a daughter-in-law, or grand-daughter-in- 
law, 28 

Or a nurse, or a foster-sister, 28 
Or two sisters, 28 
Case of two sisters, 28 
Another case of two sisters, 28 
A man may not marry an aunt and niece, 20 
Or two women related within the prohibited j 
degrees, 29 i 

A man may not marry a woman and her step- 
daughter, 29 I 

Cases which induce illegality, 29 | 

A man may not marry the sister of his repu- 
diated wife during her edit, 30 | 

With slaves, 30 ' 

With Kelebas, 30 

With Majoosees, 30 j 

With Pagans, 30 ! 

With Sabeans, 80 
During pilgrimage, 30 
Mussulmans may marry female slaves, 31 
A man already married to a free woman can- 
not marry a slave, 31 

But a man married to a slave may marry a 
free woman, 31 

Four wives allowed to freemen, 31 
Two to ^cves, 31 

A man having the full number of wdves 
allowed, cannot marry during the edit of 
one of them, 32 

He may marry a woman pregnant by whore- 
dom, 8^ 

But not a captive taken in that state, 32 
He cannot contract his Am-Walid (being 
pregnant) to another, 32 | 

Objection, 32 
Reply, 32 


An adult female may engage in the contract 
without her guardian's consent, 34 
Unless the match be unequal, 34 
An adult virgin cannot be married against 
her will, 34 

Tokens of consent from a virgin, 35 
Tokens of consent from a Siyeeba, 35 
Cases under which a woman is still considered 
as a virgin, in respect to the tokens of con- 
sent, 35 

Case of allegation and denial, 30 
Infants may be contracted by their guardians, 
30 

Case in - which the marriage of infants con- 
tinues binding on infants, 37 
Case which admits an option of acquiescence 
after puberty, 37 

Tokens of acquiescence after puberty, 37 
Circumstances which annul the right of 
option, 37 

Degree of the continuance of a right of 
option after maturity, 38 
Separation in consequence of option is not 
divorce, 38 

Rule of inheritance in case of the, of in- 
fants, 38 

Persons incapable of acting as guardians in, 
38 

Maternal relations may act in defect of tlic 
l>atcnia], 38 

Or the Mawla of an infant female slave, 39 
Or the Magistrate in default of natural guar- 
dian, 39 

Or the nearest guardian present in the absence 
of others, 39 

The guardianship of a lunatic mother rests 
with her son, who may give her in mar- 
riage, 39 

Of Kafat. or Equality, 39 
Definition of, 39 
I’iquality necessary in, 40 
III point of trade or family, 40 
III point of religion, 40 
In j)oint of freedom, 40 
I n point of character, 40 
In point of fortune, 40 
And in point of profession, 41 
Case of a woman contracting herself on* an 
inadequate dower, 41 

Case of a father contracting his infant child 
on a disproportionate dower, 41 
A father may contract his infant child to a 
slave, 41 

Of a poioer of Agency to contract, 42 
Agents in, and their powers, 42 
Cases of a contract executed by an unautho- 
rized person, 42 

^aaes of the matrimonial agent exceeding or 

J acting contrary to his commission, ®43 
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Marriage — con tin ued. 

Chapter III. 

•<?/ the MihCf or Dower^ 44. — See Dower. 
Without a dower is valid, 44 

• Ten Dirms loa^est legal dower, 44 
Case of a dower of ten Dirms, 44 

Wife entitled her whole dower upon the 
consummatipn of the, or the death of her 
husband, 44 

And to one-half upon divorce before consuip- 
mation, 44 
Objection, 44 
Reply, 44 

Where no dower is ^^tipulated in the contract, 
the wife receives her x>ropor dower, 44 
Or a present, in case of divoivo before con- 
summation, 45 

Case of a dower s|>ecified after, 45 
Case of an addition made to the dower after, 
45 

A wife may remit the wdiolc dower, 45 
Case of Khalwat-Saheeh, or retirement, 15 
Circumstances in which retirement d(>es not 
imply consummation, 4t) 

Exception, 46 

Case of retirement of an eunuch, 

Cjises in which the X)reHent to the vifc is 
laudable or incumbent, 46 
Case of a reciprocal barijaiii between two con- 
tractors, 47 

Case of marriage on a condition of service 
from the husband, 47 

Cases of a wife remitting or returning the 
dower to her husband, either wholly or in 
part, 48 

The same when the dower consists of effects, 
49 

Cases of stipulation on behalf oi the wife, 
49 

Cases of a dower consisting of in-opei-ty un- 
identified, 50 
Or undescribed, 50 
Objection, 51 
Reply, 51 

Case of a dower consisting of unlawful ar- 
ticles, 51 

Cases of false assignment, 51 
A woman is not entitled to any dower under 
an invalid, dissolved before consummation, 
52 

Rut in case of consummation, she is entitled 
to her proper dower, not exceeding what 
Ls sjjecified in the contract, 53 
And she must observe an Edit after separa- 
tion, 53 

A child born in an illegal, is of established 
descent, 53 

* Rate of the Mihr-Misl, or jnoper dow'er, 

A woman’s guardian may become surety for^ 
her dower, 54 
Objection, 54 

Reply. 6^ . , 

A woman may resist consummation until she 
be paid the prompt proportion of her 
dower, 54 

Unless the whole dower is deferrable, 54 
She may also resist the repetition of the con- 
nexion after consummation in the Glike 
necH- 54 • 
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But she is, notwithatanding, entitled to her 
subsistence, 54 

The husband attains full power over his 
wife upon payment of dower, 55 
Cases of dispute between the parties con- 
cerning the amount of dower, 65 
Or between one of the parties and the heirs 
of the other, 56 

Or between the heirs of both parties, 56 
The heirs of a deceased may take the amount 
of the specified out of the deceased hus- 
Rand’s projierty, 56 

Case of a dispute concerning articles sent by 
a husband to his w'ife, 56 
Of the dower of infidel subjects and of 
aliens, where none has been stipulated, or 
where it consists of carrion, 57 
Of the flower of intidtd subjects where it 
euiihists of wine or i>ork, 57 
Chapter IV. 

Oj Slaves : — 

Slave.s cannot marry without the consent of 
their iiroprieton-i, 58 
Nor Mokatibs, 58 

Although such may contract their own female 
slaves in, 5S 

Nor iMokatibs, althougli they have the same 
privilege, 58 

A slave may be sold for discharge of his 
wife’s (low'or, 5S 

A Modabbir, or Mokatib, are to discharge it 
by labour, 58 

IIow far a masters desiring his slave to 
divorce his w'ife, is an argument to his 
assent to the slave’s, 50 
Obligation of dower in case of invalid mar- 
riage, contracted by a slave at the desire of 
his owner, 50 

Case of an indebted Mazoon contracted in, 
by his owner, 50 
Objection, 59 
Reply, 50 

Master may witliiiold ifermission from liis 
• female slave to dw\dl in the house of her 
Ifusband, 50 

And if he so jfennit, lier husband must sup- 
porl^ier, but not otherwise, 60 
An owner slaying las female slave before 
consummation, has no claim to her dower, 
60 

TJjc flower of a free woman is due, alt houg h 
she kill herself before cousummation/^ffo 
A female slave, uf>oii her obtaining her free- 
flom, ha.s a right to annul the marriage 
contract, where it was executed with her 
owner’s i onsent, 61 ^ 

Rut not otherwise, 61 • 

Case of a man marrying a feraffle slave with- 
out her owner’s consent, 61 
C.'ise of a father cohabiting with the Hlave of 
his son, 62 

Of a son contracting his female slave in, to 
his father, 62 * 

The, of a free woman with a slave is an- 
nulled by her procuring his emancipatioii, 
• 62 

Objection, 63 
Reply, 63 
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Habbi AOfi — continued. 

Chapter V, 

Of Marriage of Infidels : — 

Oi itttdel couple not dissolved by their 
jointly embracing the faith, 63 
Unless it be within the prohibited degrees, 
63 

But if one of them only be converted, a 
8ex>aration takes place, 03 
Apostates are incapacita^d from, 04 
If either the father or mother be Mussulman, 
their children are Mussulmans, 64 
Or where one is of superior order of 
infidels, and the other of an inferior, their 
children are of the superior order, 6 1 
Upon the conversion of one of the parties, 
the magistrate is to require the other to 
embrace the faith, and must separate them 
in case of recusancy, 04 
Objection, 64 
Reply, 64 

If the conversion of either hai^pen in a 
foreign country, separation takes place 
upon the lapse of the woman’s term of 
probation, 65 

If the wife be an alien, she is not to observe 
an Edit from separation, in consequence of 
her husband’s conversion, 65 
The conversion of husband of n Kitalicea 
does not occasion separation, 65 
Cose of a convert removing from a foreign 
lainl into a Mussulman territory, 65 
A woman retiring from a foreign to aMnssul- 
inan country, is at liberty 1<> marry, t)6 
But if pregnant, she must wait lier deliveiv, 
66 

In the case of ai)Ostasy, separation lakes 
place without diviMco, 66 
If man ami wife apostatize together, their 
marriage continues, 66 
Chapter VI. 

Of KUsJUy or Pariidon : -~ 

A mail must cohabit equally vitli all Ids 
wives, 66 

But the mode of itartition is left to liim- 
self, 67 

Where the wives are of diderent rank or 
degree, ])artitioii must be adju.Acd accord- 
ingly, 67 

Is not incuuibeut whilst ilie hu.sliand is on 
a journey, 67 

' jjletractation of evidence to a, 374 
MarbUok Feast — 

Invitation to, must be accepted, 506 
Marriage Settlement. — See Dower. 

Marsha. — See Vows, 171 
Mashkeat, or Will.— See Divorce, 01 
MASJll)-AL-lll,aAM, Nxxviii 
Masnad, xxiii 
Mastk?» — 

Evidence of, in favour of a slave, 361 
Master and Servant. — See Hire. 

Mata. — See Z:.kat, 10 note 
Matat, 83 

Maternal Brothers and Sisters — 

Relations may act as guardians, 38 
Maturity — 

IKmeof attaining.— See Full Age, Puberty. 
Mawakil, 670 


Mawalat. — See Willa, 437 
MawaLeb, 40 
Mawat, 609 

Mawla. — See Marriage, 39 
Mawla-asfal, 517 
Mawla-aila, 417 
Mawla Mawalat, 417 
Mawlas. — See Wills, 602 
Mawzin, 499 

Mazoon. — See Marriage, 69 
Mazoon. — See Zakat, 14 
1 Meal — 

Purchase and sale of, 291 
' Cannot be sold for wheat. — Sec Sale, 291 
Flour may not be sold for, 292 
Measurers— 

The seller must defray expenses of. — See 
Sale, 248 

Measuring and Weighing — 

In purcha.s‘e and sale, 286 
Mecca — 

Rules concerning houses in, 607 
Mehrab, XXX vi 
Melon. s, 262 
Men — 

To ob.scrvc a modest decorum towards each 
other, 603 

Merchandise.— S ee Zakat. 

Proportion of Zakat levied upon, 12 
.;M id WIFE - 

Evidence of, establishes birth, 426 
Mjiir, orDowER. — See Marriage, 44 
Miiiii Jan — 

A Per.sian fostiv;\l, 271 
Muir Mi.sl, — See Marriacjk, 53 
Milk. — Sec Sale, 268 

\V(»man'h. — See Sale, 270 
Sale of, of one animal for an unequal 
<iuantity of another species, does not induce 
usury, 293 

(\ise ot aliiisgift of, 350 
Of an ass. — See Abominations, 595 
Mill— 

Hire of a, 508 
Mines. — Sec Zakat, 14 

l']>on the sale of lauds in which they lie, 
become the property of the purchaser, 16 

lilLSKAL — 

A drachm and a half, a coin of that weight, 
10 

Miskkens — 

Detiiiition of, 19 
^IissiNo Persons — 

0/ Mafkoods, 213 
Definition of, 213 

Wlien a person disappears, the Kazee must 
appoint a trustee to manage bis affairs, 
213 

Who is empowered to take possession of all 
acquisitions ari.sing to him, 213 
But cannot prosecute for disputed debts or 
deposits, 214 
Objection, 214 
Reply, 214 

The missing person’s perishable effbcts must 
be sold, 214 • 

But not those which are imperisbabTh, 214 
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Missing Persons— cow/m«ct/. 

^ Subsistence must be a6foixie(l out of tbe 
effects to the ixareuts and children of the, 
and to all others who, without a decree, 
were entitled to it during his presence, 
214 

Where Ihere^re no efl'ects in tho Kazee’s 
hands, ho^inay furnish the subsistence 
from debts or deposits, the proi>erty of 
the, 214 

The Kazee cannot effect a separation between 
a, and his wife, 21b 
A, is to be declared a defunct, 21b 
At the cud of ninety \ears from his bhtli, 
210 

When his wife 1 m to observe an Kdit of her 
widowhood, 210 

And his property is divided among his living 
heirs, 210 j 

A missing person’s right of inherilaiiee from ! 
a relation eaiinot be ONtablished during bis 
disappearance, 210 

l»ut his jiortion is held in suspense, 210 
And at the end of ninety \ears tif he do not 
appear in the interim) is divided among 
the other heirs, 210 

Disposal of inhciilanee in ease of a co-heir, 
210 

Moajil, 54 
Moaviaii, xix 
Mudarat, 110 

^loDABRiR. — See ^Iarrtagf,, rS.- Sali:, 207. — 
Will A, 

Moharat. — See Wills, 070, 08S 
Moiiakila, 201) 

Mohammed. — Sec Imam SIuiiammed. 

Moiirim, xxxix 
Mokasa, 267 
Mokaykza, 207 

Mokatih. — See Hail, 321. — Sale. 

Zakat not due from, 2 
Marriage of.— See Marriage, b-S 
Cannot act for an infant daughter being a 
Mussliina, 322, 512 
In-qucst by, — See Wills, 074 
Molamisa, 209 
Mol^zimat, 532 
IMonahiza, 269 
Money — 

Vowo ie.,p. ting the iM}r ent of, 172 
Purchase and sale of, 315 
Declaration of the receiver to be credited 
concerning the quality of, 345 
Eules in jiawning, 61U 
Money Assayers — 

Seller must defray expenses of, 248 
Mon*is8af, 619 
Moobeea, 241 
Moodaa, 399 

Moodaa ali IIee Moodaikat, 390 
Monopolies — 

Forbidden, 605 
Mooftee — 

Qfualitication of. — See KAZEEi 
Duties of, 334 
Moojtahi, 334 

Mookayrza, 267 * 

Mookir, 427 ’ 


Mooktiddsx, 597 
MooLTAKit, 206, 203 
MoontakRbe, X 3 dX 

Moorabiiiat, or Sales of Profit. — See Sales, 
281 

Mooses le hoo, 670 
Moosh* Tkrree, 241 
Moostamin, 147.— See Wills, 607 

Cannot give evidence concerning It Zimiueo, 
363 

Muostbekn Marsoom.— S ee Deeds, Testimonials, 
Writings. 

Mootkamm, 188 

Mosakat. — S ec Uaui'ening, Compacts of. 

Mosillis, 621 
MosqpK - 

ICasee must execute his duty in. — See Kazee, 
Dpiiks of. 

Mother— 

Kiglit of, as to guardiansliip of her children. 

— SiM> Divorce, 138 
Not leiiuired to suckle her infant, l46 
rnle.ss a nurse can nut be [)rocured, 146 
Fatlior cannot hire, in capacity of nurse, 

1 16 

Must not H'lnove vvitli infant children to a 
siinnge plae.c, 139 
Moi km'.iis (Puhlio) — 

Testimony of, not admissible, 3C1 
Mol UMNO tllioM'). — See Divorce, 132 
Momjil, 34, 189 
Mozarinat, 269 
JMozakkek, 193 

Mozarib. — See Mozariiiat. — Man agkr. 
Mozauea.— See Cultivation, Compacts of, 579 
Muza hi bat.— See Z\kat, 13 

Or eo'i»ailnersliij) in the ])rolitH of stock and 
labour, 454 
l>eliiiitioii, 451 

A i>artieipation in the prolit is an essential 
of tlie contract, 454 
Chapter I, 

{Jontravts o/, are iair/nl, 454 
Tbe stock is a trust in tlie manager’s hands, 

454 

If the contract be of an invalid nature, tlic 
manager, in lieu of ijrofti,, 1. 1 dves an adc- 
•piuto hire, 455 

A manager o[)posing tho proprietor, stands as 
an usuiqjcr, 155 

A, liolds only in such stock as 
partneiship, 455 

it recjuiies that the profit be determinate, 

455 • 

And not sulqeeUd to any uncertainty, 456 
Thai the stt ck be eorapleteV made over to 
the man{ig(;r, 456 

A condition of management by the proprietor 
inva]i<Iates tlie contract, 456 ^ 

And HO also a like condition by tbe con- 
tracting party, although he l>e not the pro* , 
])rietor, 456 ^ 

The manager is at liberty to act with the 
stock according to his own discretion, 456 
But he j,*auDOt entrust it to another in* the 
' manner of, without the preprietor’s con* 
sent, 457 

Nor lend it to another, 457 
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MoziMBAT—conffnited. 

He cannot deviate from any restrictions im- 
posed upon him in the contract, 457 
Upon violating them, he becomes responsible 
for the stock, 457 

A restriction to any particular part of a city 
is invalid, 458 

Unless stipulated under an express exception 
of any other place, 458 
He may be restricted in his transactions to 
particular persons, 458 
The contract may be restricted in its opera- 
tion to a particular period, 458 
Nothing can be purchased by the manager 
which is not a subject of property, in virtue 
of seisin, with respect to the proprietor, 
458 

The manager cannot purdiase a slave free 
with respect to himself, where any jjrofit 
has been previously acquired uj)ori the 
stock, 459 

Purchasing a female slave and begetting a 
child, 459 
Chapter II. 

Of a Mavar/cv etderutr; into a contract of 
Mozaribat with another, 4G0 
A manager entrusting tlje stock in bis hands 
to a secondary manager, is responsible to 
the proprietor u|)on any profit being made 
upon it, 4(50 

Where so entrusted with the proprietor’s con- 
currence, 4(51 

The contract may stipulate a proportion of 
the profit to the slave of the lu'oprietor, 

463 

But if a slave engage in such a contr.o-t (ui 
behalf of liis uiEuster, it is invalid, l(>:j 
Chapter HI. 

Of the dismissal, of a Manofjir, and the divi- 
sion of the pro pert If, 463 
The contract is dissolved by the death of 
either party, 463 

Or by the ai) 08 tasy and expatriation of the 
manager, 463 

If he apostatize witliout going to a forergn 
country, the contract still confinucs in 
force, 464 

All acts of manager are valid ^infil he be 
duly apprized of his dismissal,'* 4 (54 
After being so apprized lie may still convert 
what remains on his hands into money, 

464 

‘Sut if it have been already converted into 
money, he cannot transact with it, 464 
Unless this money be of a species ditt’erent 
from the original stoek, in which case he 
may convert it into money of a different 
species, 464 

If at the dissolution of the contract the 
stock consist of debts, the manager must 
‘oe compelled to collect them, where any 
profit has been acquired, 464 
All loss upon the stock is placed upon the 
profit, ^ 

If the profit be divided previous to a re.stora- 
tion of the capital, and any accident after- 
wards befall the stock, the manager must 
return the portion of profit he had re- 
ceived, 465 


Mozaribat— 

^ The manager is not responsible for defi- 
ciency, 465 

The profit received by the manager is no way 
implicated with respect to any new con- 
tract between the same parties, 465 
Chapter IV. 

Of such acts as may latofvUy he performed 
hy a Manager, 465 

A manager may sell the stock, either for 
ready money or upon trust, 465 
Or entrust a slave with the management of 
it, 

Or, having sold it for ready money, may 
grant a suspension of payment, 46.5 
Or allow the purchaser to transfer the pay- 
ment upon another person, 465 
The acts of a manager are such as he is em- 
powered to perform by the contract, 466 
Or in virtue of a general and discretionary 
]>ower vested in him by the projmietor, 
466 

Or such as he is not empowered to perform 
in either way, 466 

A manager is not allowed to contract male 
and female slaves forming a part of the 
stock, in marriage to each other, 466 
Any i>art of the stock delivered by the 
manager to the i)roprietor in the manner 
of a Jkzat, still continues to appertain to 
the, stock, 467 
Objection, 467 
Keply, 467 

No part of the manager’s expenses to be de- 
frayed unless he travel, 467 
To a distance beyond a day’s journey from 
the usual place of his abode, 468 
And it is defrayed out of the profit, not out 
of the stock, 468 

All expenses incident to the sale of stock 
must be defrayed out of that, 468 
All expenses upon articles purchase<l ^^hich 
do not substantially add to the article, are 
voluntary on the i)ait of the manager, 46S 
Case of loss ot the stock after a profit 
having been acquired and debt incurred 
upon it, 468 

Cases of sale by the einplover to the manager, 
469 

Or by the manager to the employer, 469 
Case of a slave purchrised by the manager 
and who is afterwards guilty of homicide, 
469 

The manager bargaining for an ariicle, and 
then losing the stock, must have recourse 
to his employer for another stock, to 
enable him to fulfil his engagement, 470 
Chapter Y. 

Of Disputes hetioeen the Proprietor of the 
Stock and the Manager, 470 
In disputes respecting the acquisition of 
profit upon the existing stock, the asser- 
tion of the manager is to be credited, 470 
But in dispuies concerning the proportions of 
profit, that of the proprietor, 471 
As also in disputes concerning the nature of 
the agreement under which the stock was 
entrusted to the manager, 471 g 
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Moiubibat — continued, • 

' If the proprietor aMtert a restriction, the 
^ denial of the manager la credited, 471 

Bnt if 6Mh allege a diflerent restriction, the 
/ auction of the proprietor is credited, 471 
• In dispute# concerning restriction to time, 
j the evidence which proves the latest date 
is preferre#, 471 
|Mi 7LES.— See Za#it. 
to Flesh of, unlawful, 

.Mussulman Law — 

Foundation of, xvi 
jdUSStJLMAN — 

^ If either the father or mother be, their chil- 
dren are, 64 

Where one is of superior order, the other of 
inferior, their children are of the former, 
C4 

Claim of parentogo hy, opposed to that of a 
Christian, 

May enjoy bequest from an infidel, 


N. 

Nabatheans. — See Punishment, 1D9, v, 

Nabeez. — See Punishment, lf»d 
Nahr — 

Camels must be slain by, 501 
Najisu — 

In purchase and sale, prohibiteti, 

Neighbodii — 

Rights of. — See Shafka. 

Bequest to. — See Wills. 

Neighbourhood. — See Shaffa. 

Necessaries of Life — 

Zakat not due upon, 2 
Neutral Property, 229 
Nifka. — See Divorce, 140 
Nihr for Naur, 121 
Nikkah. — See Marriage. 

Meaning of, 44 
Nisab.— See Zakat — 

Of camels, 4 
Of kine, 5 

Of personal effects, 9 
Of silver, 9 
Of gold, 10 
Nookoo Zabeeb, 620 
Noozool — 

A term applied to portions of the Koran, 68 
Nuisances. — Sec Fines, Highway, 660 

Placed in the highway. — See Fines, 660 
Null Sale. — See Sale. 

Nurse — 

Hire of, 500 

Father must procure for infant, 146 


0 . 

Oath. — See Claims, 406 

Administered to seller and purcha.scr, 407 
Forms of : — 

Imposed by magistrate, 17.5 
Rules of administering, 405 
When tendered to defendant, 401 
Taken upon compulsion.— See Compulsion. 


Obstboola, xix 
OoiAN— 

Watef of the, 614 
OrfBKCBS AGAINST THE PERSON, 659 
Offspring, claim of, 402, 403, 424 
Of an animal, claim laid to, 419 
Omar, xvi 

OpTioN.—See Divorce ,87.— Hire, 510,— Sale, 
248 

Of acquiescence in the match of a child after 
puberty, 36 

Option of Inspection. — See Sale, 255 
Optional Conditions. — See Sale, 248 
Ornaments, 597. — See Vows, 172 
Orphans. — See Infants, Foundling. 

Kazeo may lend property of, 343 
(luardianship of, vested in magistrate, 39 
Deeds of gift in favour of, 481 
OsooL, xwi 
Otters — 

Flesh of, unlawful, 591 
0th MAN, xvii 

t)UTLAWRY. —See Kxr atiation. 


r. 

Pagans— 

Marriage with, 30 
Paraphernalia of a Wife — 

Rules concerning, 

Parentage. — See Acknowledgment. — Divorce, 
13.4 

Claims of, 422 

Acknowledgment of, with respect to infants, 
439 

Not lawful to compound with a woman for a 
claim of, 415 

Establishmont of, 

Parents— 

A man must provide maintenance for his in- 
digent, 147 

Difference of religion forbids maintenance 
of any relation.s excepi a wife, parents, or 
* chil<lren, 147 

Maintenance of, is exclusively inoumbont cn 
the child, 147 

Main|pnance to, of absentee may he decreed 
out of his effects, 149 

May take their maintenance out of his 
effects, but a trustee cannot provide it in 
that manner without a decree, 149 

Arrears not due in a decreed mainti«ance, 
149 

Unless where it is decreed to be provided on 
the al)sentee's credit, 149 
Partition. — See Marriage, 66^ 

Chapter I. • 

Of L^artition^ or Kismat, 565 * 

Partition involves a separation in articles of 
weight or measurement of capacify, 665 

And an exchange in articles of dissimilar 
part.s or unities, 565 

The magistrate must appoifft a public par- 
titioncr, and must appoint him a salary, 
666 

• Or establish a particular rate of hire for his 
work, 666 
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Fietiwoh— con/inuerf. 

The purtitioner must be just and ekilfol, 566 
Bat mast not always be the same persoH) 566 
The partners may agree to a partition, pro- 
curing (if one be an infant) an order from 
the ma^trate, 566 

One public partitioner cannot be concerned 
with another, 666 

The partitioner is paid in proportion to the 
number of claimants, 566 
In the distribution of hereditaments, the 
magistrate must previously ascertain the 
circumstances, 667 

But not if the property consist of movables, 
567 

Nor in the case of property acquired by pur- 
chase, 567 
Objection, 567 
Reply, 567 

Nor in case of a, being demanded without 
the parties specifying the manner in 
which the joint property was acquired, 
667 

A, may ho granted on the requisition and 
testimony of any two heirs ; but an 
agent or guardian must ])e ai)i»ointed to 
the charge of the shares of the a]>sont or 
infant heirs, 568 

And it cannot be granted where the property 
or any part of it is held by an absent heir, 
or his trustee, or an infant, 568 
The, may be ordered, although one of the 
requiring parties be an infant, one an 
infant heir, and the other a legatee, 568 
Chapter II. 

Of Things which are fd Objects of Partition^ 
569 

An estate may be distributed on the requi- 
sition of any one partner whoso share SLq)a- 
ratoly is capable of being converted to 
use, 569 

If the shares bo separately useless, the as, sent 
of all the parties is requisite, 560 
A, must be ordered where the property 
consists of articles of one s2)ccics (net 
being land or money), 569 
But not where it consists of various species, 

569 

Or of household vessels, 569 
A, may be made of cloth of an equal 
quality, 569 

But not of jewels or slaves, 560 
» ."’;»iinot be made of a bath, mill, or well, 
without the consent of all the parties, 

570 

Of houses or tenements, 570 
Chapter III. 

Of the Mode of accomplishing Partition, 571 
The partitioner must draw a plan, and must 
m^e the distribution equitably by mea- 
surement or appraisement, 571 
Of houses, how accomplished, 671 
In the parj^tion of landed property, a com- 
position in money cannot be admittetl, 571 
Of a house, with a piece of ground, 571 
Of land where there is a road or drain, 671 
In case of a dispute oonoeming Ihe road, it 
must be divid^, 572 


Pabtimok — continued , » 

The parties may make a private agreement 
vrith regard to it, 672 ^ 

Complicate partition of different hoases ana 
tenements, 572 

In disputes after partition^ the evidence^of 
two partitioners must be admitted, 572 
But not that of one partitt^ner, 673 
Chapter IV. 

Of pleas of Error in Partition, and of Claims 
of Might in regard to it, 673 
A plea of error cannot be admitted where 
the party acknowledges having received 
his share, unless it be supported by evi- 
dence, 573 

A complaint of after assumption, is a com- 
plaint of usurpation, 674 
In case of a complaint of non-delivery, both 
parties are sworn, and the partition is 
dissolved and made anew, 574 
A plea of error cannot be heard if the parti- 
tion was made by the parties, 67 4 
Case of a claim laid to a particular room in 
a house after partition, 674 
Of the laws which prevail in a claim of 
right, 574 

In a case of claim set up to an indefinite 
part, after partition, it must be dissolved 
and made anew, 574 

If a definite part bo claimed after partition, 
it must be compensated for from the shares 
of the other partners, or the partition 
must be dissolved and executed anew, 574 
And so likewise, if an undefined part be 
claimed, 575 

A debt proved against an estate annuls the 
partition of it among the heirs, 575 
Unless the creditor remit it, or the heirs 
discharge it, 576 

All heir may prefer a claim upon an estate 
after partition, 576 

A claim cannot be set up by an heir to any 
particular article after distribution, 576 
Chapter V. 

Of the Laws of Mohayat, 576 
Mohayat is a partition of usufruct, 576 
And is not annulled by the decrees of the 
jiarties, 576 

Partners may make it by allotting to each the 
use of a particular part of the joint con- 
cern, 576 

In which case cither is at liberty to let his 
share, 576 

Or by stipulating an alternative right to the 
use, 576 

A difference between the parties must be 
settled by the interference of the Kazee, 

576 

Case of partition of the use of two slaves, 

577 

Or of two houses, 577 
Or of two quadrupeds, 577 
Of the advantage from a house may he 
affected by each party letting it to hire 
alternately, 577 

Any occasional excess in the rent being 
equally divided between them, 678 
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In a oaM of partiUon of the advantage from And copper ooinage is comprehended under 
two honsesy neither party is acconntahle cash, !^1 

for any exc^ of rent to the other, 678 Or in gold and silver bullion, where that 

ilase of partition of the advantage two passes in currency, 221 

slavey 578 Or, according to Mohammed, in homogeneous 

A partition of^dvantage from two quad- stocks, after admixture, 222 

rupeds, 578 ^ It cannot be contracted respecting hetero- 

A partition of usufruct cannot be made with geneous stocks, 222 

regard to productive articles, 578 By right of property, is effected by each 


rABTITlONER — 

Office of a public, 566 
'^AETNER. —See Bail, 327. — Guarantee 

Evidence of one in favour of another, 361 
In dissolution of a reciprocity partnership, 
each is responsible for any debts contmcUHl 
under their partnership, 331. — See Hike, 
501 

One cannot construct water-engine on livulct 
without consent of. Cl 7 
artnership.— See Composition, 450 
In profits of stock and labour, 454 

or Shirk AT — 

Definition of Sbirkat, 217 
Partnership is lawful, 217 
Of two kinds, 217 
By right of property, 217 
By contract, 217 

By right of property, is either o]>Uonol or 
compulsive, and docs not admit of either 
partner acting with respect to the other’s 
share, 217 
By contract, 217 
Of four descriptions, 217 
By reciprocity, 21 7 
In traffic, 217 
In arts, 217 

Upon personal credit, 217 
Description of, by reciprocity, 217 
It requires equality in jfoint of capital, 217 
And of privileges, 217 
And similarity of religion and sect, 218 
The term recii)rocity must also be expressed 
in the contract, *218 

It is lawful between free adults, whether 
Mussulmans or Zimmees, 218 
It is not lawful between a slave and a free- 
man, or an infant and an adult, 218 
Or a Mussulman and an infidel, 218 
Nor between two slaves, two infants, or two 
Mokatibs, 218 

It comprehends both agency and bail, 218 
A purchase made by either partner is ]>artici- j 
pated between both, except in articles of 
subsistence, 219 

A debt incurred by either partner is obli- 
gatory upon the other, 219 
Bail for property engaged in by either partner ^ 
is binding upon the other, 219 
Unless it be engaged in without consent of 
the surety, 220 

An accession of property to either ])ai-tner 
by gift or inheritance, resolves a, by reci- 
procity into a, in traffic, 220 
Unless the property he of a nature incapable 
of continuing stock, 220 
By reciprocity^ cannot be contracted butoin 
caslf, 220 • 


partner selling one half of his stock to the 
other, 222 

Description of, in traffic, 222 
It does not admit mutual Iwul, but it requires 
mutual agency, 223 

It admits of inequality in point of stock, 223 
And also of a disproportionate profit, 223 
A person may engage a part only of liis pro- 
property in it, 224 

The slock can only be such os is lawful in 
rccijnocal, 224 

But the respective stock may bo hetero- 
geneous, 224 

Debts can only bo claimed from the partner 
wIjo incurs tliein, 224 

And tliis ])artnor, on making ]iaymont, has 
recourse to the oilier for his projiortion, 224 
The contract is annulled by the loss of tbo 
whole cai)ital, or of tlio stock of either 
]>art,ucr in iiarticular, 224 
And in the last case tbo loss falls upon tlio 
jiartner to wliom such stock had belonged, 
224 . 

Unless it had perished after admixture, 225 
A purchase made by one jiartncr, wliero the 
stock of the other afterwards polishes, is 
participated in l>y both, and tlie, continues 
ill force agi'ecably to tlic contract, 225 
Bui if it jiciish before the other’s jiurchnso, 
that continues between them niidci* a, hy 
right of propcily, 225 

Unless there he no mention of mutual ngcncy 
in the contract, for in this case it belongs 
solely to the imrcliascr, 225 
•Holds without admixture of stock, 225 
Does not admit a specification ia hehalf of 
either partner, 226 

Either ^rtner may make over his properly 
in the manner of a Bazat, 226 
Ur lodge it as a deposit, 226 
Or iniiust it to the caro of a manager by 
Mozarabat, 226 ^ ^ 

Either partner may also appoint an agen^-tln 
his own behalf, 226 

Each partner holds the stock in tbo manner 
of n trustee, 226 
Description of, in arts, 227 
It is not requisite that the parfics Jioth follow 
the same trade, or reside in th^same place, 
227 

Objection, 227| • • 

Keply, 227 

It admits an inequality of profit 227 
The work agreed for by oithCT partner is 
binding upon the other, and either is at 
liberty to call upon the employer for pay- 
• ment, 237 

Description of, upon credit, 228 
It may include reciprocity, 228 
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Paethbeship — continued. 

Each partner ia agent for the other, 22S 
The profit of each mnst be in proportion to 
the share of each in the adventure, 228 
Of invalid, 229 

Does not hold in articles of a neutral nature, 
229 

Unless they be taken possession of jointly, 
229 

Nor in this instance, where the means of 
acquiring them are different, 229 
The profit to each partner must be in pro- 
portion to the stock, 229 
A contract of, is annulled by the death or 
apostasy of either, 229 
Whether the survivor be aware of that event 
or not, 230 

A person cannot pay Zakat upon his partner’s 
property without his permission, 230 
Case of mutual permission to pay Zakat, 230 
A female slave, purchased under a contract 
of reciprocity, becomes the property of 
that partner who, with permission of the 
other, has carnal connexion with her, 231 
But the seller may take the price from either, 
231 

Passage — 

Cannot be made into a private lane, 344 
Patlenal Brothers and Sisters, 

Paternity. — See Parentage. 

Pawnagk — 

A plea of, and seisin is preferable to a pica 
of gift and seisin. — See Claims 417 
Pawns — 

Hahn, 629 
Chapter I. 

Definition of Rahn, 629 
Is established by declaration and acceptance, 
and confirmed by the receipt of the pledges 
630 

Upon the pawnee taking possession of the 
pledge, the contract becomes binding, 630 
And he the pawnee is responsible for ^ the 
jdedge, 630 

Which he is entitled to detain until he re- 
ceive payment of his debt, G31 
Without admitting the pawnor i ^ any use of 
it, 631 

Tho debt to which the pawn is opposed must 
be actually due, 631 

The responsibility for the pledge extends to 
tho amount of the debt owing to the 
pawnee, 631 

The pawnee may demand payment of his 
debt, and imprison the pawnor in case of 
contumacy, 631 

It is required of the pawnee, before payment, 
to produce the pledge, 631 
But if he demand payment in a distant 
^ place, he is nbt required to produce it, 
unless this can de done without expense, 
632 

The pledge may be sold at the desire of the 
pawnor, and the pawnee cannot afterwards 
be required to produce it, 6J2 
He must produce it on receiving a partial 
payment, as well as in case of a complete 
discharge, 632 


Vjcvtvb— continued, 

Oahes in which he is not required to produce 
it, 632 • 

The pawnor cannot reclaim the pledge on the 
plea of selling it for tlie discharge ci his 
debt, 633 

The pawnee must restqye what he has re- 
ceived in payment if pledge perish in 
his hands, 633 

The contract is not dissolved until the pledge 
be restored, 633 

The debt is discharged by the loss of his 
pledge, 633 

The pawnee is not entitled to nse the pledge, 
633 

Or to lend or to let it to hire, 633 
He may consign it in charge to any of his 
family, 633 

If he transgress with respect to it, he is re- 
sponsible for the whole value, 633 
The use of the pledge is determined by the 
pawnee’s mode of keeping or wearing it, 
633 

The expenses of conservation (of the pledge) 
rest upon the pawnee, and those of sub- 
sistence upon the pawnor, 634 
But those incurred by sickness, or by offences, 
must be defrayed by both, 634 
Taxes are defrayed by the pawnor, 634 
Tithes, when pawned lands have preference 
to the right of the pawnee, 634 
If either party voluntarily defray what is 
incumbent on the other, he has no claim 
upon liim on that account, 684 
Chajder II. 

(>/ Thivgs capable of being Pawned^ and of 
Things for which Pledges maybe taheuy 
635 

An indefinite part of an article cannot be 
j)awned, 635 

Even to a partner in the article, 635 
If the pledge be rendered indefinite by any 
supervenient act or circumstance, the con- 
ti'act of pawn is annulled, 635 
An article naturally conjoined to another 
cannot be pledged separately, 635 
Trees, however, may be pawned with the 
immediate spots on which they grow, 
without including the rest of the land, 
635 

A claim of right established in a separable 
part of pledge does not annul the contract 
with respect to the remainder, 636 
Occupancy, so as to obstruct a delivery of the 
pledge to the pawnee, prevents his being 
responsible for it, 636 
Pledges cannot be t^en for trusts, 636 
Nor for anything not insured with the holder 
of it, 636 

Nor as a security against contingencies, 637 
Of, in bargains of Sillim or Sirf, 637 
A freeman, a Modabbir, a Mokatib, or an 
Am-Walid cannot be pawned, 637 
Cannot be taken to secure the appearance of 
a surety, or of a criminal liable to re- 
taliation, 638 

Or in security for a right of Shafia, 638 
** Or for a criminal slave, or the debts of a 
» slave, 638 * 
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— continued. 

Or for the wages of a public singer or 
mourner, 638 

A Musrahnan cannot ^ve or take wine in, 
s bat if be receive wine from a Zimmee, 
and it be destroyed, he is responsible, 638 
A pawnee is sti^] responsible for the pledge, 
although it 4 |ipp^r that the debt to which 
it was opposed is not due, 638 
A father or guardian may pledge the slave of 
his infant ward for a debt owing by him- 
self, 638 

But they are accountable in case of loss, 633 
And they may also authorize tlie pawnee to 
sell the slave, 639 

A father may retain the goods of his infant 
child in pledge for a debt owing from the 
infant to himself, or to another infant 
child or to his own mercantile slave, 639 
But a guardian has not this privilege, 639 
Yet he may also retain the goods in, for 
necessaries furnished by him, 639 
A child cannot recover property which had 
been pawned by bis deceased father, but by 
redeeming it, 639 

If he redeem it during the father’s lifetime, 
he has a claim on him for what lie pays, 
639 

And the father is responsible in case of the 
pledge being lost, 639 

Case of a guardian pawning the goods of his 
orphan ward, and then borrowing and 
losing the pledge, 689 

Money, and all weighahle and measurable 
articles may be pledged. — Rules to be ob- 
served in these instances, 040 
Case of a silver vessel pawmed and afterwards 
lost, 641 
Or broken, 641 

A pledge may be stipulated in sale for the 
price of the article sold, 641 
But the agreement is not valid unless the 
pledge be paiticularly speciHcd, 641 
Nor can the i^urchaser be compelled to deliver 
it, 641 

An article tendered by a purchaser in security 
for the price of the merchandise i.s consi- 
dered as a pledge, although the term 
pawn he not expressly mentioned by him, 
642 

Where two or more articles are opposed in 
pledge to one debt, they cannot be re- 
deemed separately, 642 
An article pawned to two jicrsons in security 
of a debt jointly owing by both is pledged 
in toto to each, 643 

. And if they agree to hold it alternately, each 
is, in bis turn, trustee on behalf of the 
other, 643 , 

If two persons, respectively, claim an article 
from a third, in virtue of an alleged, 
and both produce evidence, the claim of 
both is null, 643 
Objection, 643 
Reply, 643 

If a partner die, leavmg an article in pledge 
with two pawmees, it is sold for the dis- 
oh roe of their claims, 643 • 


Vxyrf(B^-~€imtinued, 

Cbapiw 111. 

Of Pledgee placed in ike ffandt of a Trudee. 
644 

The parties may, by agreement, entrust the 
pMge to the custody of any upright per- 
son, 644 

After which noither of them is at liberty to 
take it out of the trustee’s hands, 644 
But the ivaw'neo is responsible in case of loss, 

644 

Unless the trustee has transgressed, in which 
case he is responsible, 644 
Rules to be observed in this instance, 644 
The pawnor may commission the pawnee, or 
any other person, to sell the, and discharge 
the debt ; but he canuot reverse the com- 
mission, if it be included in the contract, 

645 

Rules with respect to an agent appointed to 
sell a ])ledge, 645 

The ])aw'neo cannot sell it without the pawner’s 
consent, 615 

The agent, at the expiration of the term of 
credit, may be comiKjlled to sell the pledge, 
(*45 

If the i»lcdge bo sold by corninisHion from tho 
trustee, the i)urchase-money is substituted 
in tho place of it, 646 

If the trustee, having sold the, and paid ofT 
the pawnee, he cxpttsed to any subsequent 
loss, he may reimburse himself from either 
l)arty,-64G 

But if he was commissioned by the pawnor 
after the contract, he must recur to him 
alone for indemniticaiion, 043 
A stranger proving his right in a pledged 
slave, who had died with the j>awnee, may 
seek his com])cnwition from either party, 
647 

Chapter IV. 

Of the Power over Pawvs^ and of Offences com- 
mitted by or upon them, 647 
A idcdgc cannot be sold without tho pawnee’s 

* consent, 647 

Who, if the pawnor sell it more than once, 
may ratify either sale, 048 
A i)aw;pL;d slave may be emanciimted by the 
pawnor, 648 
Objection, 648 
Re])ly, 648 

Who, if he he rich, may substitute the valp£^ 
in pawn for the slave, 648 ^ ' 

But if ho he poor, the slave must perform 
emancipatory labour to the amount of his 
value for the discharge of the amount of 
the pawnee’s clainj, 648 
Although he should have tlenied being in 
pawn previous to such manufcission, 649 
A ]>awnor may create his pawned idave a 
Mo(hibhir or Am-Walid, 649 • 

And if he be rich, he must substitute the 
value in pawn ; but if he be poor, tbe 
slave must perform emanRpatory labour 
to the full amount of the debt, 649 
The pawnor, on becoming rich, is responsible 

• for thS emancipatory labour in tbe former 
instance, but not in tbe latter, 649 
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An emancipated ModabHr does not owe tbe 
pawnee labour beyond his ralue, 649 
Destruction of the pledge by the pawnor, 
640 

By a stranger, 650 
Or by the pawnee, 650 
A depreciation in the yalue of the pledge 
occasions a proportionable deduction from 
the pawnee’s claim, 650 
The pawnee lending the pledge to the pawnor, 
is freed from responsibility during the loan, 
650 

But he may resume it at pleasure, and then 
his responsibility reverts, 650 
Objection, 650 
Reply, 650 

The pledge being lent to a stranger by either 
party, is no longer a subject of responsi- 
bility, 650 

The pledge, on being disposed of by either 
party, with the consent of the other, is 
excluded from the contract, 650 
A person borrowing an article, with intent to 
pawn it, is restricted in the pawn according 
as he specifies the particulars of the debt, 
&c., or otherwise, 651 

And if he transgress, is responsible for the 
value in case of loss, 651 
But not if it be lost before pawn, or after 
redemption, 652 

On disputes concerning the loss of the pledge, 
the deposition of the borrower is credited 
with respect to the person in whose hands 
it was lost, and that of the lender with re- 
spect to the restrictions of the loan, 652 
A person receiving a borrowed article in 
pledge on the faith of a promise, must i>ay 
the sum ])romi8ed to the p<wnor, who again 
pays the same to the lender, 052 
The lender of a slave to pawn may emancipate 
him, lodging the value with the pawnee, in 
substitute for the idedgc, 652 
The borrower transgressing upon the article 
(before pawn or after redemption), and then 
ceasing from such transgression, is not re- 
sponsible in cjise of loss, 652 
A pawnor destroying the pledge,i*s responsible 
to the pawnee for the value, 652- 
And so in proportion for any injuiy ho does 
to it, 652 I 

Any finable oflFence committed by a pledged 
' s, slave upon either the person or property of 
his pawnor is of no account, 653 
Nor such oflFence committed by him upon the 
person of the pawnee, 653 
Nor upon his property, provided his value do 
not ^exceed the debt for w'hich he stands 
pledged, 653 , 

But his offence against the son of his pawnee 
* is cognizable, 653 

If the pledge be destroyed after depreciation, 
tbe pawnee must remain satisfied with the 
compditisation he recovers from the destroyer, 

653 

But if, after such depreciation, he sell it by 
desire of tbe jjawnee for {)ayment tf his 
. claim, he is still entitled to any deficiency, 

654 


TAWVB---€ontmued. « 

TBe pawnor must redeem a slave of less valae 
(received by the pawnee in compenaafion 
for having slain the’slave in pledge) by pay- 
ment of his whole deb|| 654 « 

The fines incurred by a pledged slave must he 
defrayed by the pawn^, 655 
But if he refuse, they is-re defrayed by the 
pawnor, who charges the pawnee accord- 
ingly, in liquidation of his debt, 656 
Eules with respect to the debt incurred by a 
pledged slave destroying the property of a 
stranger, 655 

If the value of the slave be twice the amount 
of the debt, the fines incurred by him are 
defrayed equally by both parties, 666 
The executor of a deceased pawnor may sell 
the pledge and discharge the debt, with 
the pawnee’s consent, 656 , 

An executor cannot pawn effects of the de- 
funct to any particular creditor, 666 
Unless there be only one, 656 
He may receive pledges in security for debts 
owing to the defunct, 656 
Grape-juice still remains in pawn after having 
become wine and then vinegar, 656 
A xdedge destroyed in part is still retained in, 
with respect to the remainder, 657 
Any increase accruing from the pledge is 
detained in, along with it, 657 
The pawnee using the product from the 
pledge by permission of the pawnor, is not 
liable for anything on that account, 667 
The pledge may be augmented, but not the 
debt, 658 

Increase to a pledged female slave, 658 
Of a pawnor committing one slave in pawn 
for another, 658 

The X)awnee is not responsible for the pledge 
after having acquitted the pawnor of his 
debt, C58 

If the pledge bo destroyed with him after 
he has received payment of his debt, he 
must return what he has received, and the 
debt stands liquidated, 659 
So likewise if he compound the debt, 659 
Or if the pawnor, with his 'concurrence, 
transfer the debt upon another person, 
659 

If the pledge be lost after the parties agree- 
ing that no debt had existed, it stands as 
a discharge of the supposed debt, 659 
Pawnor— 

Law in case of the death of, 643 
Pawnholdek, 397 
Payment — 

Period of, in sale must be fixed, 242 
Pearls — 

Not subject to impost, 16 
Law in sale of, 308 
Pious Bequests. — See Wills, 688 
Perishable Commodities — 

Purchase and sale of. — See Salk. 

Perjury. — See Vows. 

Person — 

OflGences against the, 659 
Physicians — 

• Behaviour of, towards women, 599 
PiaEONs.— See Sale, 270 ' 
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PiLGMiCAaB.~Seo iKHiBmoir, 529.— Vows, 171 
t By a prodigal, 529 

Bequests towards the performance of, 688, 
701 ' 

P^US PUBPOSES-*- 

Appropriation of property to, 231 
Bequests to.^See "Wills. 

Pitch.— See ZAKfr, 19 
Plaintiff — 

DiflFerence between, and defendant, 405. — 
See Claims. 

Must state the object of his claim, 400 
Is not required to swear, 401 
Evidence on behalf of, preferred to that of 
defendant. — See Oaths, 401 
Plate — 

(Gold and silver) purchase and sale of, 313 
Play. — See Gaming. 

Plea — 

Of previous iisuipatlon, deposit, or pledge, 
in resistance of a claim, 413 
Of previous })urchase does not defeat a 
claim, 414 

Of trust opposed to an alleged usurpation, 421 
Of error in partition, 573, 574 
Of dissolution— See Pretext. 

Pledge.— See Bail. — Pawns. 

Polygamy — 

In what degree allowed, 31 
Pork — 

Dower consisting of, 57. — See Sale, 309. — 
Usurpation, 544 
Porter— 

Hire of a, 497, 504 
Possession. — See Sale — 

Force of, in claims, 401, 413 
The right to an article is not established by 
evidence to the former possession of it, 
869 

Unless the defendant acknowledge such 
former, 369 

Or two witnesses attest such acknowledg- 
ment, 369 

Disputes concerning, 421 
Posthumous Grants, 489 

Posthumous Childi’cn, 135 
Poverty — 

Plea of, in resistance of claim, 339 
Practical Divinity — 

Enters into judicial determination, xiv 
Praying — 

Case of a vow against, 171 
Vain invocations in, 607 
Bequests tow’ards performance of, 683 
Precious Stones. — See Zakat, 16 
Preemption. — See Siiaffa — 

Eight of, may be enforced against an agent 
before delivery to Lis principal, but not 
afterwards, 381 
Pregnant Women — 

Punishment of, for whoreing, 182 
Pregnancy — 

Term of.— See Divorce, 137 
Preliminary Discourse, 1—50 
Present— 

To ^ bestowed on divorced wife, 45 
To magistrate, 337 


Pebtixs orPxju«-> 

For dissolving contract of hire, 510 
Of contract of cultivation, 583 
Principal. — Seo Bail, 818 
Procurator — 

Office of, to a pious or charitable founda- 
tion, 282 

Prodioal.- See iNHiBinoN, 527 
Pilgrimage by, 529 
Product — 

Of lands watered by natural meaiui subject 
to a tithe, 16 
Profit — 

Sale of, or Moorabihat.— See Sales, 281 
Aeqiiireil in partnerehip division of, 222, 223, 
226, 227, 229 

Eight to, how established, 228 
Acquired under invalid contract, 278 
In a Moorabihat sale, 283 
In contracts of Mozaribat, 455, 465, 468 
pROiiiBirKD Liquors, 618 — 623 
rROiiiniTKi) Degree. — See FosTBiiAan,— Mar- 
riage. 

Profitable Sales. — S ec Moorabihat. 

Prohiuitkd Meats — 

Eating of, upon com])ulsion, 521 
Of what consisting, 691 
Propriety — 

Definition of. — See Divorce, 110 
Property — 

Zakat not duo upon uncertain, 2 
Unknowingly disposed of without an equiva- 
lent, 'does not destroy tho proprietor’s 
right in it, 15 
Of a foundling, 207 
Lost and found, 203 
Of a missing person, 214 
What articles may legally represent, 220-222 
Immovable.— See Land. 

Bail for, 320 

Evidence to a right of, 358 
Movable and immovable, 400-401 
Stolen, responsibility for, 403 
, Acknowledgments with resj>ect to, 428, 435 
Destruction of, upon compulsion, 522 
Destruction of, an infant or lunatic, 525 
Eight of, may bo attested from seeing an 
artlfele in possession of another, 359 
Proselyte — 

To Mussulman faith. 

Evidence of a, 360 

Inheritance to the estate of, 517 • lV- 

Puberty. — See Full Age. — Inhibition, — 
Marriage 
Of a boy, 529 
Of a girl, 529 
Their declarations credited, 

Public Treasury— #* 

Claims the estate of a i>erson who dies with- 
out heirs, 617 

Public Property. — See Property. 

Public Partitioners.— S ec Joint Property, 
Punishment— 

Oath cannot be exacted from defendant in 
claims resi>ecting, 402 
• Execution of, 352 
Hoodood, 175 
Definition of Hidd, 175 
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PUHISHMEKT— COWtMUttt?. 

Chapter I. 

Of Zinnaf or Whoredom^ 176 
Whoredom may be established by proof or by 
confession) 176 

Four witnesses are necessmy, 176 
Who must be particularly examined with 
respect to all the circumstances of the 
fact, 176 

Confession must be repeated four different 
times, 1 77 

A person may retract from his confession, 178 
Of the manner of punishment, and of the 
infliction thereof, 178 

A married person convicted of whoredom is 
to be stoned, 178 
Mode of executing lapidation, 178 
An unmarried free person is to be scourged 
with 100 stripes, 178 
Mode of executing scourging, 179 
The stripes must not all be given on one part 
of the body, 179 

Scourging must be inflicted upon a man 
standing and upon a woman sitting, 179 
A slave to receive fifty stripes, 179 
A woman is not to be stripped, 179 
Slaves cannot be punished for whoredom 
but by authority, 180 

Definition of the state of marriage which 
subjects an adulterer to lapidation, 180 
Stoning and scourging cannot be united, 
181 

Nor with respect to a woman, scourging and 
banishment, 181 

The execution of stoning is not suspended by 
reason of sickness, 181 
But it is so on account of pregnancy, 181 
A pregnant woman convicted upon evidence 
must he imprisoned, 182 

Chai)tcr II. 

Of the Carnal Conjunction which occasions^ 
and of that which does not occasion it, 182 
Definition of Zinna, 182 
Definition of erroneous carnal conjunctiop, 
182 

Parentage is established in a case of error 
with respect to the subject, hut not in a 
case of error with respect to thf act, 1 82 
And there is no punishment in either case, 
183 

A contract of marriage prevents, although 


avowedly illegal, 183 
C/onnexion with a w3 


Connexion with a wife thrice divorced 
before the expiration of her edit occasions, 
183 ^ 

Connexion with a wife divorced by implica- 
tion does/aot induce, 183 
Nor tha^jwith a female slave of a son or 
grandson, 183 

Or^of a father, mother, or wife, where mis- 
conception is pleaded, 183 
Is incurred by connexion with the slave of a 
brother,^184 

Connexion with a woman married by mis- 
take does not occasion, 184 
Connexion with a woman undc^ an unlaw- 
ful marri^e does not induce, 184 • 

Acts of lasciviousness are to be corrected by 
Tazeer, 184 


• 

And so likewise sodomy committed with ^ 
strange woman, 185 
And beastiality, 185 

Is not inenrred by committlag whoredom«in 
a foreign country, 185 

May be inflicted by chief^Vnagistrate within 
his camp, 185 •• 

Case of whoredom committed between infidel 
subjects and aliens, 186 
Whoredom committed by an infant or an 
idiot does not induce, 186 
Objection, 187 
Reply, 187 

Whoredom committed upon compulsion does 
not subject to, 187 

Case of one of the parties confessing whore- 
dom and the other pleading marriage, 187 
Case of whoredom with the female slave of. 

another, who dies in consequence, 187 
Or who goes blind, 188 
The sovereign is not punishable, but is 
responsible for property, and liable to 
retaliation, 188 
Chapter III. 

Evidence of whoredom, and of retraction 
therefrom, 188 

Delay in giving evidence destroys its validity, 
except in cases of slander, 188 
Delay also prevents, after the Kazee’s decree 
of it, 189 

Limitation of the delay in question, 189 
The evidence of a witness is valid against 
one of the parties, although the other be 
absent, 189 
Objection, 189 
Reply, 189 

Unless the other be unknown, 189 
Case of a contradiction in evidence, 189 
Objection, 190 
Reply, 190 

Contradiction amongst the witnesses with 
regard to place, prevents the, 190 
Evidence agreeing in point of time, but 
contradictory in point of place, does not 
occasion, 190 

Evidence against a woman who is afterwards 
proved to be a virgin is void, 190 
Incompetent witnesses, by bearing testimony 
to whoredom, incur, for slander, 191 
Evidence of reprobate persons is neither 
attended with, for whoredom to the 
accused, nor with, for slander to the 
accusers, 191 

Witnesses defective in point of number incur, 
for slander, 191 

And so also, of the complete number ' of 
^ witnesses, where one of them afterwards 
proves incompetent ; but no fine is due in 
this case, except the accused suffer lapida- 
tion, when a deyit is due from the public 
treasury, 191 

The testimony of secondary witnesses in- 
validates that of primary witnesses, 192 
One of four witnesses retracting, after lapi- 
dation upon the accused, incurs, for 
' slander, and is responsible for one-fourth 

^ of the fine of blood, 192 

« 
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PcBtSHicsHt — eonUnued, 

But if be retract before lapidation, all the 
witnessee are liable to, 192 
One of the five witnesses retracting dow not 
incur, or %)e, 193 

Where justified witnesses prove afterwards 
defective, t^e fine of blood is due from the 
pur^tors af these witnesses, 1 93 
Case in which the fine of blood falls upon 
the slayer, 194 

Evidence of whoredom is valid, although 
the knowledge of the fact be unlawfully 
obtained, 194 

The accused’s plea of celibacy, if unfounded, 
does net prevent lapidation, 194 
Chapter lY. 

Of IJidd Shhrubj or the Punishment for 
Drinking 195 
General rule, 195 

Punishment is not inflicted in a case of 
confession or accusation ma<le after the 
smell is gone off, 195 

Unless this be owing to an unavoidable delay 
in bringing the accused to the scat of 
justice, 195 

Is incurred by drinking Nabeez, 195 
The smell alone does not suffice for conviction, 
without evidence, 190 

Nor intoxication, unless it be known to 
proceed from wine, 19G 
Not to be inflicted during intoxication, 1 9G 
For wine-drinking, to a free person, is eighty 
stripes, 19G 

And to a slave forty, 1 95 
Confession may be retracted, 19G 
The offence is proved by two witnesses, or by 
one confession, 196 

Degree of intoxication required to induce, 
i9G 

Confession of any offence during intoxication 
is not regarded, 196 
Nor apostasy, 197 
Chapter V. 

Of Hidd Kazaf, or the Punishment for 
Slander j 197 
Definition of Kazaf, 197 
For slander, to be ordered by the magistrate, 

197 

The, to a freeman is eighty stripes, 197 
To a slave forty, 197 

Description of a person, the slandering of 
whom induces, 197 
Cases which constitute slander, 197 
Case of a claim of, for slandering a defunct, 

198 

A slave cannot demand, upon his master, nor 
a son upon his father, 198 
The decease of the slandered i)arty proven!^, 

198 

Confession of slander cannot be retracted, 

199 

A term of abuse does not constitute slander, 
199 

Equivocal accusation of whoredom incurs, for 
slander, 199 

And so alw mutual recrimination, 200* 

between a husband ai^ wife 
Blander upon the wife, 200* 


E^rimination 
induces, for 


PtniisHmiit— eo)iitntte<2: 

Caae of acdcnowledgment of a child, and 
subsequent denial, 200 
Objection, 200 
Reply, 200 

Accusation of a woman who has children 
destitute of any acknowledged father is 
not slander, 201 

Accusation against a person who has unlawful 
commerce is not slander, 201 
Under certain restrictions, 201 
Is not due for slandering a deceased Mokatib, 
202 

Or a convert, before his conversion, 202 
Is incurred by an infidel who slanders a Mus* 
Kulman, 202 

A Mussulman suffering for slander is inoapa* 
ci tilted from being n witness, 202 
And an infidel also with respect to Zimmees, 
202 

Case of an iufulel embmoing tlio faith during 
infliction of, 202 

A single, answers to all the previous repeti- 
tious of whoredom or wine drinking, 202 
Or slander, 203 
Chapter VI. 

Of 'Vazeer^ or Chastisement : — 

Definition of the term, 203 
Chastisement is ordained by the law, 203 
Is of four orders or decrees, 203 
Chastisement may be inflicted by the imposi- 
tion of a fine, 203 
May he* inflicted by any person, 203 
It is to be inflicted wherever it is authorized, 
204 

Chastisement is due for slandering a slave or 
an iniidel, 204 

It is not incurred by calling a Mussulman an 
ass or a hog, 204 

Tiic degree of it is from three stripes to 
thirty-nine, 2U4 

Imprisonment may bo added to scourging, 204 
The blows or stripes maybe inflicted from the 
most lenient to the severest degree, 205 

* If a person die in consequence of chastise- 

ment there is no fine, 205 
Purchase. ~ See Sale. 

Ageimy for, S') 9 

Made by an apostate, 

liy one who afterwards disappears, 

Pail in cases of. — See Bail. 

In claims, is of a stronger nature than 
Purgation. — Sec Evidence, 856 ^ 

Purgators.— See Evidence, 371 
Purification — 

Of women, 601 

Q. 

Quicksilver.— See Zakat, 16 • 

U. • 

Rabbi Mal, 454 
Rahn. — See Pawns, 629 
Rakht.— Sec Zakat, 10 note • 

Rate— 

Meaning of the term as used in Mussulman 

• la w,^ 289 
Ratls— 

Sale by the computation of, 17, 26, 290 • 
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Eat»h— 

Cannot be lawfnlly eaten^ 591 
Eawatat Sahebb, xxix 

Mash’tooe, XXX 

Eboobds— 

In the office of the magistrate, 836 
Ebfusal — 

To swear by defendant, 402 
Ebjxotion— 

Of evidence.— See Kvidknce, 859 
Eblation— 

Acknowledgment of dying person with respect 
to a, 438 

GKft to a. — See Gin. 

Will in favour of. — See Wills. 

REaRATiNQ. — See Abominations, 606 
Religion — 

Blended with judicial regulations, xii 
Difference of, makes no difference as to obli- 
gation of maintenance of wife, parents or 
children, 147 

But does with reference to any other relations, 
147 

Religious Duties — 

No wages demandable for the performance of, 
499 

Rent. — See Hire. 

When payable, 491 
Reprobate (Fasik) — 

. nhibitions upon. — See Inhibition. 

Testimony of. — See Evidence. 

Cannot be executor. — See Wills. 

Re-sale.— See Sale, 280 
Rescission— 

Of bequest, 674 
Reservation— 

In charitable appropriations. — See Appro- 
priations. 

In acknowledgments. — See Acknowledg- 
ments. 

Reservoir — 

Appropriation of a, 237 
Residence — 

In a place, vows concerning, 155 ‘ 
Respondent. — See Defendant. 

Responsibility — 

In partnership. — See Partnersutu 
Restoration — 

Of a loan. — See Loan. 

Resumption— 

Of gifts. — See Gifts, 485 
iflh^f^ATioN. — See Bail. — Claims, 404. 

mtnesses retracting in case of, are liable to 
a fine, 875 

Arbitration not admitted in cases of, 343 
Retirement.— S ee Marriage. 

Retractationt- * 

Of evidence.— See Evidence, 372 
Of bequest. — See Wills, 674 
\ Of ^fts. — See Gift^, 485 
Return — 

To a divorced wife, rules respecting. — See 
Divorce,* 

Reversal — 

Of divorce claims with respect to. — See 
Divorce. ' • 

Ex^iT, 240 

Eibba.— See Usury.— Salk, 291—293 


Rich— 

Defiiution of term, 148 
Rights — 

Cannot be transferred by sale, 271 
Bwuat— • 

Or returning to a divorwd wife. — See Di- 
vorce, 103 
Rikab — 

Definition of, 20 
Rikaz, 14 
Rikba, 489 
Rivers — 

Deserted beds of, must not be cultivated, 
612 

Of digging and of clearing, 615 

Of three descriptions, 615 

Water of, 16, 17 
Rivulet — 

Must not be damme<l up for convenience of • 
one partner without the consent of others, 
617 

Nor can he dig a trench, or erect a mill upon 
it, 617 

Nor construct a water-engine, 617 
Riza. — See Fosterage, 67 
Roads — 

Private, may be sold, 271 
Rooks — 

May bo lawfully eaten, 591 
Rooms — 

Partition of. — See Partition. 

Ruinous Buildings.— See Fines. 


Saa— 

A dry measure, 121 
Sabeans — 

Marriage with, 30 
Sacrifice or Uziieka, 592 

Must be performed by the Yd Kirban, 592 
It is incumbent on a man for himself and for 
his infant children, 592 
The victim ‘for one person is a goat ; and for 
any number from one to seven, a cow or 
camel, 592 

An animal held in joint property may he 
jointly offered in, 592 

Others may be admitted to a share in an 
animal purchased for, 692 
! It is not incumbent on the poor or travellers, 

592 

The time of performing it, 592 
If the, bo delayed beyond the proper time, 
the victim must be bestowed in charity, 

593 

The, of a blemished animal must not be ad- 
mitted, 593 

But a trifling blemish does not render it 
exceptionable, 593 

An animal wanting a horn, or mad, or cas- 
trated, may be sacrificed, 593 
Any accident befalling the victim at the 
time of slaying it; does not invalidate the, 
593 

Goats, camels, cows, alone are lawful in, 694 
Age at which an animal is fit for, 594 
n one of seven joint sacrificers die, the con- 
sent of his hgjrs is requisite to the, 594 
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SA0RmOB— con^muec^ 

Bde ^th reference to the disposal of the 
flesh, &c., of the victim, 6fl4 
It must bo slain by the saciifioer, or in his 
presence 594 

A Kitabee may be employed to slay it, 694 
But not a Magian, 594 
Two perso*j slaying' each other's victim by 
mistake, must make a mutual oompensa* 
tion, 594 

Of an usurped animal, 694 
Sadka. — Sec Gifts, 489 
Sadka-fittib. — See Zakat, 22, tt seq. 

Safeeta — 

A prodigal or spendthrift, inhibitions im- 
posed upon. — See Inhibition, 52G 
Sale. — See Abominations, 603. — Ditno, 603. — 
Agency FOR, 387. — Pawns, 647.— Sirf Sale. 
Betractation of evidence to a, 874 
Definition of terms used in, 241 
Chapter I. 

Of Sale 

Is contracted by declaration and acceptance, 
241 

Expressed either in the preterite or the pre- 
sent, 241 

Or by any expression calculated to convoy 
the same meaning, 241 
Objection, 241 
Reply, 241 

The acceptance may be deferred until the 
breaking up of the meeting, whether the 
declaration be made pei*sonally, 241 
Or by letter or message, 242 
An offer made by the purchaser cannot be 
restricted by the seller to any particular 
part of the goods, 242 
Unless he oppose a particular rate or price 
to particular parts or portion.^, 242 
If the acceptance be not expressed in due 
time the declaration is null, 242 
Declaration and acceptance, absolutely ex- 
pressed, render the, binding, 242 
Where the article and the price are both pro- 
duced, the, is complete without any 8i>ecifi- 
cation of quantity or amount, 242 
But a mention of money without a specifica- 
tion of the sum (unless it be produced upon 
the spot) is not valid, 242 
A, may be entered into either for ready 
money or with specification of a promised 
time of payment, 242 

The price must be stipulated at some known 
and determinate rate, 242 
Grain may be sold for other grain of a dif- 
ferent species, 243 

Goods may be sold by a weight or measure- 
ment which is not of any particular stiwi- 
dard, 243 

Except in a case of Sillim, 243 
And a, expressing the whole quantity in this 
way is altogether void, unless the amount 
of the whole be particularly specified, 243 
If the quantity agreed for, fall short, the 
purchaser may either take it or undo the 
contract, 243 

^t if it exceed, the, is valid to theflmount 
of the quanti^ bargained for, 243 * 




If the quantity be of a nature capable of 
specification and fall short, the purdiaser 
may cither take it or undo the banain* 
244 

But if it exceed, the, is binding to the amount 
agreed for, 244 

If the quantity be so expressed as to relate • 
both to description and to substance, the 
purchaser may either stand to or undo the 
bargain, whether it exceed or fall short of 
the amount specified, 244 
The, of a specific number of yards of a tene- 
ment is null, but not the, of a share, 244 
The purchase of a ixickago of cloth is null if 
it contain more or less than the quantity 
of pieces agreed for, 244^ 

Unless the seller previously specify the price 
of each particular piece, 246 
A, is null in toto, if the description of the 
goods be at all fallacious, 245 
Case of the purchase of a piece of cloth at 
so much per yard, 245 

In the, of a house, the foundation amj super- 
structure are both included, 245 
In the, of land, the trees upon it are 
included, 245 
But not the corn, 245 

Nor in the, of a tree is the fruit then upon 
it included, 245 

But the purchaser must immediately clear 
these away, 245 

In the, of ground, the seed sown in it is 
not included, 246 

The imme-product is not included in the, of 
land or trees, although the rights and 
appendages be expressed in the contract, 
246 

Nor unless all its dependencies be generally 
expressed, 246 

Nor can any product be included after being 
gathered or cut down, 246 
Fruit may be sold upon the tree in every 
state of growth, 246 

But if the contract involve any condition not 
Ijroperly appertaining to, it is ©ull, 246 
The additional growtli of fruit purcha.-j-.d on 
tlie tree, it sufFered to continue upon it, by 
consent of the seller, is the property of 
the ijurchaser, 246 

And so also if the purchaser take a lease of 
the tree, 247 

But this rule does not hold with rilpect to 
grain purchased upon tho ground, 247 
Any new fruit which may grow in the in- 
terim is the jiroperty of tho seller and 
purchaser, 247 • 

Rule in the purchase of vefj^ablea sold on a 
tree, 247 

Grain may be sold an the ear, or pulse in the-, 

husk, 247 

The, of a house includes the fixtures and 
their appendages, 248 • 

The seller must defray the expense of 
weighers, tellers, measurers, and money- 
essJyers, 248 

But the charge of weighing the price muit be 
defrayed by the purchaser, 248 
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In barter or exchange, the mutual delivery 
must be made by both parties at the same 
time, 248 
Chapter IL 

0/ Optional Conditions : — 

Definition of term, 248 
A condition of option may be lawfully stipu- 
lated by either party, 248 
rrovided it exceed not the term of three 
days, 248 

If it exceed three days, and the stipulating 
party declare his acceptance before the 
expiration of the third day, the, is lawful, 
249 

The payment of the price may be substituted 
as the condition, 249 

The seller, by stipulating a condition of 
option, does not relinquish his property in 
the article sold, 249 

But the property in it devolves upon the 
purchaser where the stii)ulation is made on 
his part, and he is consequently responsible 
for the loss of the goods, 249 
If the purchaser have the option, and the 
goods be injured or destroyed in the in- 
terim, he is responsible for the price, 250 
But if it rest with the seller, the purchaser 
is responsible for the value only, 250 
Right of option, in the purchase of a wife, is 
not affected by cohabitation with her in the 
interim of option, 250 
Case of optional purchase of a slave related 
to the purchaser, 250 

And of a slave optionally purchased under a 
vow of emancipation, 250 
Or of a menstruous female slave, 250 
Or of a pregnant wife, 251 
Optional purchase made by a privileged slave, 

251 

Case of optional purchase of wine by a Zim- 
mee, who in the interim embraces the 
faith, 251 

The possessor of option may annul the, with 
the knowledge of the other party, or coii- 
firm it without his knowledge, 251 
And even if he annul it without the other s 
knowledge, and the other be inf .rmed be- 
fore the expiration of the term, it is valid, 

252 

A right of option in, cannot descend to an 
heir, 252 

A^-ight of option may be referred to a third 
person, 252 

Case of selling two slaves, with a condition 
of option with respect to one of them, 252 
Objection, 252 
Reply, 255, 

Option of determination^ 253 
It extends to a choice out of three, but not 
out of more, 253 
Objection, 253 
Reply, 253 ' 

An option of determination may involve a 
condition of option, 253 
But the term for making the de-ermination 
must not, at all events, exceed three days, 
OKS 


Of the articles referred to the piiicba8er*s 
choice, one is the subject of the, and the 
others are as deposits, 253 
And both may be returned ,4n case of a con- 
dition of option, 253 

The heir of the person endowed with an 
option of determination may return one of 
the two articles referred to the purchaser’s 
option in case of his death, 254 
Option is declared and the, made binding by 
any act of the purchaser in relation to the 
article sold, 254 

Any option of determination, vested jointly 
in two persons, is determined by the sub- 
sequent consent of either to the purchase, 

254 

Objection, 264 
Reply, 254 

If any article purchased under one descrip- 
tion prove to be of another description, the 
purchaser may either confirm or annul the 
contract, 254 
Objection, 254 
Reply, 254 
Chapter HI. 

Of Option of Inspections 255 
A purchaser may reject an article upon in- 
si>ection after purchase, 255 
Although, before seeing it, he should have 
signified his satisfaction, 255 
Objection, 255 
Reply, 255 

A seller has no option of inspection after, 

255 

The option of inspection continues in force to 
any distance of time after the contract, 
unless destroyed by circumstances, 255 
Such as would have annulled a condition of 
option, 255 

Option of inspection is destroyed by the 
sight of a i)art of the article, where that 
suffices as a sample of the whole, 255 
Oi)tion of inspection in the imrchase of a 
house, 256 

An ageut for seisin may inspect in the same 
manner as a purchaser, 256 
The inspection of a blind person may be made 
by touch, smell, or taste, 257 
Or (in a purchase of land) by description, 267 
A sight of one of two articles, such as do 
not admit of samples, still leaves a power 
of rejecting both, 257 

The option is destroyed by the decease of 
the person with whom it rested, 257 
Cases of inspection previous to purchase, 257 
A person, after disposing of a part of his 
purchase, has no option with respect to 
the remainder, 258 
Chapter IV. 

Of Option from Defects 258 
A purchaser discovering a defect in the article 
purchased, is at liberty to return it to the 
seller, 258 

Unless he was aware of the defect before- 
hand, 258 

Whatever tends to depreciate an article is a 

/I f «+ oro 
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Def<^ incident to children alFect the, of a A purchaser, by applying a remedy to the 
slave during infancy, but not after raa- defective article, or making use of it, 

turity, 258 deprives himself of the power of returning 

Lunacy opirates as a perpetual defect, pro- it to the seller, 264 

vided it occur after the, 259 If a purchasetl slave suffer amputation for a 

Defects whiph operate in the, of female theft committed with the seller, the pur- 

slaves, but not of males, 259 chaser may return him, and receive back 

Infidelity is a defect in both male and female the price, 205 

slaves, 259 And so also if he suffer death for a crime 

Constitutional infirmities are defects in a committed with the seller. 265 


female slave, 250 

A purchaser is entitled to compensation for a 
defect in an article where it has sustained 
a further blemish in his hands ; hut he 
cannot, in this case, return it to the seller, 
259 

A purchaser is entitled to compensation' for a 
defect disco vcretl after the article has been 
cut up, 260 

Unless, after cutting, he put it out of his 
power to restore it to the seller, 260 
Or, if the return be rendered ini])rncticable 
by any change wrouglit upon tlie subject 
prior to the, lie is entitled to comj>ensation 
for defect, notwithstanding the, of it, 260 
Appropriation of a purchase to the use of an 
infant (implied in any act concerning it 
which has a reference to the infant) by 
precluding a return to the seller, leaves the 
purchaser no right to compensation for a ] 
defect, 260 

The purchaser of a slave is entitled to com- 
pensation for defect, after the death or 
emancipation of the slave, 260 
But not after the emancipation, where it has 
been granted in return for property, 261 
Nor after his death, where he has been slain 
by the purchaser, 261 

A purchaser of food is not entitled to com- 
pensation for defect after having eaten it, 
261 

And so also, after having eaten only a part of 
the food, 261 

Case of defect in very perishable commodities, 
261 

Case of a purchaser selling what he has pur- 
chased, which is afterwards returned to 
him in consequence of a defect, 262 
Objection, 262 
Reply, 202 

Conduct to be observed by the magistrate, in 
case of a purcluiser, after Iiaving taken pos- 
session, alleging a defect in the article, 262 
Case of a purchaser alleging the existence of 
a defective property before he had made 
the purchase ; and the forms of deposition 
to be required of the seller in this in- 
stance, 263 • 

Case of a person purchasing two slaves, one 
of whom proves defective, 203 
In the purchase of articles of weight, or 
measurement of capacity, the jwrt which 
proves defective may be returned to the 
seller, 264 

If a part of such articles prove the property 
of another, still the purchaser isfttot at 
^berty to return the remainder, 264 » 


Case of a slave sufibring amputation for two 
thefts, one committed with the seller, and 
the other with the pim^haser, 265 
Case of a slave, after being thrice sold, suf- 
fering amputation for a theft committed 
with the first seller, 205 
Where the purchaser grants the seller an 
e\em})tion from defects, ho cannot after- 
wards return the article, whatever the 
defects in it may be, 260 
Chapter V. 

OJ Lnutlldt XuU, ami Ahomivahle Salegy 
2ti0 

Distinctions l)etwocn a null and invalid, 266 
The property purchased under n null, is 
merely a trust in the purchaser’s hands, 

267 

But that purchased under an invalid, be- 
comes bis property, 267 
A, of prohibited things, if for money, is 
null*, 267 

But if in tlic way of barter is invalid, 267 
The, of a Modabbir, Am-Walid, or a Mokatib 
is null, 267 

And the purchaser not responsible If they 
die in his hands, 267 
Of fish in water null, 268 
Or of a bird in the air, 268 
Or of a foetus in the womb, or its offspring, 
26S 

Or milk in tlic udder, 268 
Or of hair or wool upon an animal, 268 
Invalid of any article which cannot be sepa- 
rated from its situation without injury, 

268 

Or which the quality or existence cannot 
be ascertained, 268 

Or the quantity of which can only be judged 
of by conjecture, 268 

Or where the bargain is determined by the 
purchaser touching the goods, &c.,;^G9 
Is invalid of grass uj)on a common, 269 
Or of bees, unless in a hive, or with the 
comb, 269 

Or of silk-worms, 269 ^ 

Of tame pigeons is valid, 2/Q* 

Of an absconded slave is invalid unless be 
be in the hands of the purchaser, 270 
Although the sell(fr should afterwards re--^ 
cover and deliver him to the purchaser, 

270 ... 1 

Of a woman’s milk is invalia, 270 
Or the bristles of a hog, 270 
Objection, 270 
. Reply, »270 

Or human hair, 270 
Or undressed hides, 270 
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Bat animal substances of all descriptions, 
excepting those of men and hogs, may be 
either sold or converted to use, 270 
A right cannot be sold unless it involve 
property; 271 
Objection, 272 
Eeply, 272 

Anything may be sold which admits of a pre- 
cise ascertainment, but not otherwise, 271 
A deception with respect to the sex invali- 
dates the, in slaves, but not in brutes, 271 
A re-sale by the seller, for a sum short of the 
original price, before payment of that 
price, is invalid, 272 

But the contract is not invalid with respect 
to any other subject which may be joined 
to the original in the re-sale, 272 
Objection; 272 
Reply, 272 

The stipulation of a specific tare invalidates 
a, 272 

Case of a dispute concerning the tare of a 
vessel which contained the commodity, 272 
A Mussulman may commission a Christian to 
sell or purchase unlawful articles on his 
account ; and such a purchase, made by 
the agent, is valid, 272 
Is rendered invalid by the insertion of any 
condition advantageous to either party, or 
repugnant to the requisites of the contract, 
or which may occasion contention by in- 
volving an advantage to the subject of 
the, 273 

But it recovers its validity by the purchaser 
performing the condition with the article 
purchased, 273 

Is invalid by a reservation of any advantage 
to the seller from the article sold, 274 
Or by the insertion of an invalid condi- 
tion, 27 4 

Or of one which implicates the subject of 
another contract, 274 

Or by a stipulation of the payment of the 
price at a period not precisely known ic 
both parties, 274 

Or the date of the occurrence of which is 
uncertain, 274 

But it is valid where the time of payment is 
fixed by another agreement, 274 
Invalid in consequence of stipulating an un- 
certain term of payment, recovers its vali- 
(Jity by removing the uncertainty, 274 
Of a saleable with an unsaleable subject is 
invalid, 275 

But if the unsaleable subject bo property, 
the, holds good with respect to the sale- 
able subieerj, 275 
Of Laws of Livalidf 275 
In invalid, the purchaser is responsible, not 
f on* the price, hut for the value of the 
article, in case of its perishing in his 
hands, where he has taken possession of it 
by consentf of the seller, 275 
The value must be paid iu money, or in a 
similar, according to the nature of the 
article, 276 , 

Either party may annul the contract before 
^ seisin, 276 


A pnrehaaer under an invalid, may sell the 
article, in which case his right of annullingt 
the, dipires, 276 

The purchaser of a lawful a^cle in retarj^ 
for one that is unlawful, may, after pos- 
session, dispose of it a^he sees fit, re- 
maining responsible only & the value, 276 
The seller cannot resume the article until 
he return tjhe purchase-money, and if the 
seller die, the purchaser is entitled to set 
up the article to, to indemnify himself for 
the price he has paid, 277 
Case of immoveable property, in which a 
change is wrought by a purchaser under an 
invalid contract, 277 

The profit acquired by the purchaser upon a 
definite article, purchased under an invalid 
contract, must be bestowed in charity, 278 
So also, profit acquired upon any article in 
which no right of propei-ty exists, 278 
Of Sales and Purchases which are Abominable^ 
278 

It is abominable to enhance the price of 
mechandke by a fictitious tender of a high 
price, 278 

Or to anticipate or forestall the market, 278 
Or to enhance the price of grain, in towns, 
by a citizen selling for the famer, 279 
Or to buy or sell on a Friday, 279 
Merchandize may be set up for, to the highest 
bidder, 279 

It is abominable to separate two infant slaves 
(or an infant and an adult), related within 
the prohibited degrees, by a, of one of 
them, 279 

Unless in pursuance of an indispensable duty, 
or in cases of unavoidable necessity, 279 
But such, is nevertheless valid, 279 
Adult slaves may be separated without 
offence, 280 
Chapter VI. 

Of Akala^ or Dissolution of 280 
Definition of Akala, 280 
A, may be dissolved in consideration of an 
equivalent to the price, 280 
But not for anything greater or less, 280 
Dissolution in consideration of an equivalent 
of a different kind, is a breaking off, 281 
Of a female slave cannot be annulled after 
she has borne a child, 281 
May be dissolved previous to delivery and 
seisin of the article, 281 
Barter may be dissolved, after a destruction 
of one of the subjects, 281 
Chapter VII. 

Of Afoorahihaty and Tawleeaty that isy Sales of 
Profit and of Friendship. 281 
Definition of Moorabihat and Tawleeat, 281 
They require that the price consist of simi- 
lars ; or, if otherwise, that the person who 
enters into the agreement with the pur- 
chaser should have obtained possession of 
the price in the interim : hut the profit 
agreed for must be in money or specific 
articles of weight, or measurement of 
capacity, and must be stipulated upon the 
U^hole price, generally, and not proportion- 
; ably upon its parts, 282 * 
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All intervening ei^nses which enhance the 
value of the article may be added to the 
prime cost, 282 

In case of an over-statement of the price, 
the purchifter may undo the bargain, 283 
Or (in Tawleeat) deduct the excess, 283 
A profit by #Moorabihat, cannot be twice 
obtained u^n the same article, 283 
Case of Moorabihat transacted by a privi- 
leged slave with his owner, 283 
Case of Moorabihat transacted between the 
manager of a stock and the purchaser, 

284 

An article may be disj^sed of by Moorabihat, 
where a defect ha? intervened not proceed- 1 
ing from the seller, or where the seller has 
used the article in the interim, without 
injury to it, 284 

But if the defect be occasioned by, or com- 
pensated to, the seller, a proportionable 
deduction must be made from the price, 

285 


Usury (occasioned by united with qpedes) 
is unlawful, 289 

It consists in the, of an artido (of weight 
or measurement of capooityl in exchange 
for an unequal quantity of the same article, 
289 

But does not exist where the quantities are 
not ascertained by some known standard of 
measurement, 289 

It is [occasioned either by on inequality in 
point of quantity, or by a suspension of 
repayment ; unless the consideration and 
the return luj heterogeneous, 289 

Objection, 290 

Reply, 290 

All articles ordained by the prophet to bo 
articles of measurement, continue so, not- 
withstanding any alterations of custom ; 
and the same of all onlainod by him to bo 
articles of weight, 290 

All articles referred to any knowm standanl 
of w'ciglit are considered as articles of 


If the article he damaged by an accident not 
proceeding from the seller, still it is a pro- 
per subject of Moorabihat, 285 
A mis-statement of a prompt payment instead 
of a suspended payment, leaves it in the 
power of the purchaser to undo the bargain 
in a sale either of profit, 285 
Or of friendship, 285 

In a sale of friendship the rate must be 
specified ; and the purchaser has a right 
of option until after the specification, 286 
Moveable property cannot bo re-sold before 
seisin, 286 

But land may be re-sold previous to seisin by 
the first purchaser, 280 
In the re-sale of articles of weiglit, and 
measurement of capacity, it is requisite 
• that the article be w'eighed or measured 
again by the second purchaser, 286 
It suffices that the article be ..weighed or 
measured by the seller, in the purchaser’s 
presence, 287 

In the^ re-sale of articles of talc or longi- 
tudinal measurement, the telling or measur- 
ing hy the second purchaser is not re- 
quisite, 287 . 

A seller may dispose of the price of liis 
goods without having taken possession of 

them, 287 

The parties may make any subsequent addi- 
tion or abatement with respect eitliei to 
the goods or the price ; and such addition 
or abatement are incorporated in the con- 
tract, 287 
J[)bjection, 287 

The^price cannot be increased after the de- 
struction of the goods in the purchaser’s 
band, 288 
Objection, 288 

Reply, 288 * i r r 

Prompt payment may be commuted ior dis- 
tant payment, 288 
Chapter YIII. 

Of Rihba, or Usury, 289 ^ 

■p finifr^n'n **89 


w'eight, 290 

Note concerning Sirf Sale, 291 
Similars may bo sold for each other, without 
inducing usury, 291 

Usury cannot take place with respect to 
Faloos, as they are articles of, 291 
Objection, 291 
291 

Flour or meal cannot be sold for wheat, 291 
Flour may be sold for flour, 292 
But not for meal, 292 

The, of flesl) for a living animal is not usurions, 
292 

Nor the, of fresh dates for dried ones, 292 
The, of the manufactured produce of an 
article in exchange for a simihir article, is 
usurious, unless it exceed that article in 
quantity, 293 

One species of flesh may be sold for another 
species, 293 

The, of the milk of one animal for an un- 
• equal quantity of milk of another species 
of animal does not induce usury, 293 
Bread may bo sold for flour of an unequal 
rate, 293 

Usury fannot take place between a inasler 
and his slave, 293 

Unless tbc slave be an insolvent Mazoon, 293 
Nor between a Mussulman and an infidel in a 
foreign country, 293 j 

It may take place between a protected alien 
and a Mussulman, 293 
Chapter IX. 

Of Rights and Ap'pendages, 293 
Definition of rights and appeBda^es, as con- 
nected with, 293 * 

Difference of rights in a purchase with respect 
to a Manzil, a Dar, and a Bait, 294# 

A porch over a road, connected with a house, 
is not included in the, of it, unless it be 
expressly specified, 294 j 

The avenue is not included in the purchase of 
an apartment of a house,— nor wells or 
drains the purchase of lands, unless the 
* appendages be expressed in the contract^ 
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Chapter X. 

0/ Claim of Right, prefered hy otherB to the 
Sulject of a Sale. 

A female slave, claimed after having produced 
a child whilst in the purchaser’s possession, 

, is, together with her child, the property of 
the claimant, provided the claim be estab- 
lished by evidence ; but if the claim be 
supported by the purchaser’s acknowledg- 
ment only, the child is not his property, 
294 

A person selling another as a slave, who 
afterwards proves to be free, must restore 
the purchase-money; or, if the alleged 
slave have excited the purchaser to the 
bargain, he must restore it in defect of the 
seller, 295 

Case of claim to an immoveable property 
after a composition with respect to it, 29b 
Of Fazoolee Reea, or the Sale of Property of 
another without hie Consent, 296 
A, contracted without authority may be dis- 
solved by the proprietor of the subject, 

296 

If assented to, the price is the property of 
the proprietor, and deposited with a 
Fazoolee seller, 296 

Who is at liberty to dissolve the contract 
without his concurrence, 296 
if the proprietor die, and the subject be not 
specified, the, is invalid, 297 
The emaneijjation, by the original proprietor, 
of a slave usurped and sold by the usuri>er, 
is valid, 297 

The fine incurred by maiming a slave sold 
under an usurpation goes to the purchaser, 
if the former proprietor assent to such, 

297 

The re-sale of a slave purchased from an 
usurper is rendered invalid by the pro- 
prietor signifying his assent to the first, 
but if the slave perish in the interim, the 
assent is of no account, 298 , 

Objection, 298 
Reply, 298 

An article purchased through the medium of 
an unauthorized person cannot be returned 
to the proprietor, although the purchaser 
prove the want of authority, or the pro- 
prietor’s assent to the, but if the seller avow^ 
his not being authorized, the, is null, 298 
n the, of immoveable property by an un- 
authorized person, the seller is not respon- 
sible, 299 
Chapter XI. 

Of Sillim Sales, 299 

Definition, 299 , 

^ Si Him, is lawful, 299 
In aU articles of' weight (except dirms and 
deenars), measurement of capacity, 299 
Longituc^al measurement and tale, 299 
It is not lawful with respect to animals, 300 
Or the parts of animals, or skins, firewood, 
or hay, unless the quality be ascertained, 
300 . ^ . 

Nor unless the subject be in continued exis- 
tence until the time of delivery, 800 » 


^It is lawful with reiipect to artides which 
although perishable in their nature^ v* 
keiJl in a state of preservation, or i 
situations where the article may always b 
had, SOO • • 

It is not lawful with respect to flesh-meat, 
301 ^ 

The period of delivery mst be specified, 
801 

Private standards of measurement cannot be 
used in it, 301 

It is not lawful under a restriction of the 
subject to the produce of a particular 
place, 301 

And requires that the genus be specified, and 
that the species, quality, quantity, period 
of delivery, rate, and place of delivery, 
be all determined, 802 
Objection, 302 
Reply, 302 

The place of delivery, however, need not be 
determined with respect to articles which 
are not of expensive carriage, 303 
The price must be received at the meeting, 

303 

Whence, if a debt owing from the seller to the 
purchaser be considered as part of it, the, 
is invalid in that proportion, 304 
But it cannot be disposed of by the seller 
until he take possession of it, 804 
Nor can the purchaser perform any act with 
respect to the goods until he receive them, 

304 

In a dissolution of Sillim the stock cannot 
be applied to the purchase of anything 
from the seller until it be first received 
back, 304 
Objection, 304 
Reply, 804 

An article subsequently purchased and made 
over in fulfilment of a Sillim, is not held 
to be delivered, 304 

Unless the purchaser receive it first on behalf 
of the seller, and then make seisin of 
it on his own account, by two distinct 
measurements, 305 
Objection, 305 
Reply, 305 

A second measurement is not required in a 
similar receipt of article by a lender, 305 
If the seller measure the article on behalf of 
the purchaser in his absence, it is not a 
delivery, although it be measured into the 
purcha-ser’s sack, 305 

And so also if it be measured by the seller 
into his own sack, at the purchaser’s in- 
stance, although the purchaser be prei>ent, 
306 

Case of delivery of a determinate article in 
the same parcel with an undeterminate 
article, 806 
Objection, 306 
Reply, 306 

If the contract be dissolved, and the article 
advanced perish before restitution, the 
seller is responsible, 306 
The dissolution of a, is rendered invalid by 
the article perishing before resti^tion, 807 



^hm^continued. 1 Sbisin. — ^S ee Salk. 

In a dispute with respect to the value of the Perfect and imperfect described, 256 
subject, the assertion of the seller (upon Selling. — See Yows. 
oath) must be credited, 307 Sensualist — 

^ If the sell^ deny the appointment of a May make a will, 696 
period of delivery, the assertion of the Separation — 

purchaser, ^xing that period, must be ere* Care of infants in ca^se of,— Seo^ Divorce, 
dited, 307^ I 138 

Objection, 307 I Occasioned by impotence, 126 

Reply, 307 _ ^ ^ Sex— 

In Sillim, of piece goods all the <pialities/ Deception as to, invalidates sale of slaves, 
must be itarticnlarly specified, 3<i8 )>„t not of brutes, 271 

Sillim, is not valid in sliclls or jt^els, b”t it | 

i. yali.l m sm.ll .„1.| I,y «.!,«).(,, UOS j ' ' „,Soc A m-MIXATIOJiS, 593 

In bricks, duS ’ 

And (in sliort) in all articles which admit a h^uAFFA — 


general descri]dion of (inality and :n'eer- 
tainment of quantity, 

Or which are parti('u]arly dclined, 3<»S 
Artielcs hesjioke from the inanufactarcr, in a 
contiact of Sillim, me considered as cnti-| 
ties, dOS ! 

And may be rejected if di;ajqnov(‘d upon 
deliveiy, 30S 

An engagement wllb a manufacturer to fur- 
nish go(*ds wliieli it is not euslomary to 
bespeak Is not \alid, 3(>0 
Objection, 309 
Rej'ly, 3o0 

M iscclldncitu!' Costs, 309 

It is lawful to sell dog^ or liawks, 3('9 
It is not lav'ful to sell wine <ir ])Oik, 309 
Rules with respci't to Zimmecs in, 3op 
A i>erson inciting anolher t s(dl his ]wo- 
])erty to a third ]Hnson, by olfcring an 
addition oxer and jibrao' the ]>riee, is le- 
s])onsib]o for siieh addition, but not unhess 
tills addition be expiessed as forming a 
])art of the ])riee, 310 

A female slaxo may be eontiacic*! in inar- 
liage by the ]mi < baser w illiont bi' taking 
]) 0 sse-^-i"n of Jiei , 3 1 tl 

Case of the pui- baser disappearing xxithout 
taking jio.'^.-ession <d bis pnivbaso, or payirrg 
llu* pii'*e, 310 

Or of one of two pnrciia^-r rs dl'-appeai ing 
nmler the same ( Iiennistances, 311 
Case of gold and silver being indefinitely, 
mentiotud in the of a juice, 311 
The t'ceeipl of base moni'y instead of good 
money, if it be lost or exianded, is a com- 
plete diseharge, 31 1 

Articles of a neutial natur-c do not become 
property but I'y actual seisin, 311 
ARAKA, on LaUCINV — 

Definition of, 2* >3 
ATO^)KA Dirms, 432 
AXVAYMKKN — 

Definition of, 4 
X’ONDARY TrUSTCES, 47 d 
CURITY — 

To be taken from the ehumant of trove pro- 
perty, 212 

From the heirs present, xvherc a cu-heir is 
missing, 212 

SEP. — See Cultivation, Compacts of, 581* 


Definition, o i7 « 

The light <»f, ajqa riains to a jiartncr in the 
jiroporty, a ixu tieipator in tho immunities 
of tho property, and a iieiglilKiur, 548 
No juTsoii can claim it tinring tho existence 
of one wlio l)a,s a superior right, 548 
rnlesH he first itdiiupiisli it, when tho title 
(h'volxes to tire next in succession, 640 
(>ne xvho is a joint priqrrietor of only a part 
(tf the article has a title superior to a 
neielibour, 511) 

Tire relative situation of tho properly deter- 
mines the light, when claimed on tho pica 
of neiglilioui hood, ,549 
Tiro right of all tlic Shafees (claiming ujmn 
equal ground) is equal, wdihout any regard 
to tire extent of ilioir jiroperties, 540 
If some 1)0 (abscirt, tho, is adjudged equally 
anrongst tliose wlto arc present ; — hut tho 
absentees aiijuniring receive their Bhares, 
.549 

Tho right docs not operate until after tho sale 
of the ])ro]H‘riy, 550 
Nor until regular rlcmaird, 5.50 
Nor does tire properly go to tho Rhafoo but 
by lire sui render of the j'urelmscr, or a 
decree of tire magistrate, 550 

Chapter II. 

'Of Cluhm of a)i(l Lltifiation couemiap it 
550 

Tire claims arc of three kinds, 5.50 

I. Clio immediate claim, which must be 
made oil the instant, or the Shafee for- 
feits his title, 550 

IT. The claim try afllrmation and taking to 
witness (xx'hich must be made as soon as 
conveniently may be after the^ther), 
.551 

III. The claim by litigation, 551 
A deday in the litigation does not invalidate 
the claim, .551 ^ 

Particularly, if occasioned by^tJic absence of 
the magistrate, 552 

Rules to be observed by a magistrate on an 
appeal, 552 “ • # 

The mode jirescribcd for his examining the 
parties, 552 ^ 

The cause may be litigated and determined 
independent of the price of the property in 
dispute, 552 

■5 But th? defendant may retain the one until 
the other be produced, 652 « 


49 
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SaAfrA— 

The privilege is net forfeited hy a delay in the 
payment, 652 

The seller may be sned whilst the house is in 
his possession, 563 

An agent for the purchaser may be sued (be- 
fye delivery to his constituent), 553 
And^ so also an agent for the seller, or an 
executor, 553 

The Shafee, after gaining his suit, has an 
option of inspection, and also an option 
from defect, 663 

0/ Disputes relative to the Pricey 553 
In disputes concerning the price, the assertion 
of the purchaser, upon oath, must be cre- 
dited, 563 

• And so likewise evidence produced by him, 
553 

And also his assertion, if the seller allege a 
larger amount, 554 

Case in which the seller’s assertion may be 
credited concerning the price, 554 
Of the Articles in lieu of which the Shafee may 
tahe*the Shaffa Property y 565 
The Bhafce is entitled to the benefit of any 
abatement made to the jmrehaser, but not 
to that of a total remission, 555 
He is not liable for any augmentation agreed 
upon after the sale, 555 
If the price consist of effects, the Shafee may 
take it on paying the value of those effects; 
but if it consist of similars, he is to pay 
an equal quantity of the same, t'tnn 
And 80 likewise, if the price consist of land, 
555 

In case of a term of credit, the Bhafee may 
either wait the expiration of the term, or 
take the property immctUatcly, upon pay- 
ing the price, 555 

Of property subject to, purchased by a Ziinmee 
for a price consisting of unlawful articles, 
656 

The Shafee may cither take the build inga or 
plantations of the purchaser (paying the 
value), or may cause them to lie reiuo 'ed, 
550 

The Shafee is not entitled to any remune- 
ration for buildings erected or trees planted 
on land which proves the prJ^perty of an- 
other -but he may remove them, 557 
, If the property have sustained any accidental 
or natunvl injury after wile, still the Shafee 
cannot take it for less than the full value, 

’ 657 

If the injury l>e committed by the purchaser, 
the Shafee may take the ground alone at 
its estimated value, 557 
Of a Shafee taking ground with fruit trees, 
558 <• 

Chapter III. 

Of 'Articks concerning which Shaffa OperateSy 
558 

The rigM of, holds with respect to all im- 
moveaole pro^Kirty, 558 
Unless it be sold separate from the ground on 
which it stands, 558 

A Mussulman and a Zimmer are or. an 
equality with respect to it, 658 


Shaffa — eontinwed. o 

It holds with respect to piroperty transferred 
in any shape for a coiisideration, 558 
It does not hold in a property assigned ^ 
dower, or as a compensation for Khoola, 
or as a hire, or in ocompensation # for 
murder, or as the price of manumission, 

559 

It holds with respect to a house sold in order 
to pay the dower, 559 

It does not hold wdth respect to a house the 
possession of which is compromised by a 
sum of money, 559 

It holds with respect to a house made over in 
composition, 559 

But not with respect to property transferred 
by grant, 559 

It does not apply to property sold under a 
condition of option, 559 
But it does wnth respect to property so pur; 
chased, 560 

And on the Shafee taking possession, the 
luirchaser’s right of option ceases, 560 
In case of sale upon option, the possessor of 
the option is Shafee of the adjacent pro- 
perty, 560 

It docs not apply to property transferred 
under an invalid sale, 560 
The seller of a property under an invalid 
sale is still Bliafee of the adjacent pro- 
}>erty, 560 

Until he deliver the property sold to the pur- 
chaser, who then has the right, 560 
Which, how’ever, fails upon the seller resum- 
ing his y)roperty, 560 

A right of Shaffa is not created ))y partners 
nmkiiig a partition of their joint i>ropcrty, 

560 

The right once relinquished cannot afterw'ards 
be resumed, 561 
Chapter IV. 

Of Cirrionstances which Invalidate the Right of 
Shaffa y 561 

A right of, is invalidated by the Shafee omit- 
ting to procure evidence in due time, 5G1 
Or by his offering to compound it, 56] 

Or by the death of the Shafee before the 
Kazec’s decree, 561 

It is not iuvalidatod liy the death of the 
purchaser, and therefore cannot be disposed 
of on his behalf, 562 

It is invalitlated by the Shafee selling the 
property whence he derived his right, 562 
Or by his acting as agent for the seller, 562 
He may resume his right where he had re- 
linquished it upon misinformation concern- 
ing the price, 562 
Or by the purchase, 563 
(>r where he has l>ceu misinformed concern- 
ing the article sold, 563 
Device by which the right of, may be evaded, 
563 

Cjisc of a house purchased in shares, by the 
same person at different times, 663 
Where the price of the property sold is com- 
promised for a specific article, the Shafee, 
if he insist on his right, must pay the 
price, 563 
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Mucellaneout Caut^ 563 
The Shafee may take a share from one of 
^ 667eral parcfaasers ; but i£ there be serera] 
sellers, and only one purchaser, he must 
• take or rel^quish the whole, 564 
In case of the sale and partition of half a 
house, the S^iafee may ttike the purchaser’s 
lot, 564 • 

If one partner sell his share, the Shafee may 
annul any subsequent j^tition, and take 
it for the price, 564 

Acts of a father or guardian nith respect to 
the Shaffa of an infant ^ard, 564 
The concession of a house by a composition 
does not induce a right, 4 1*2 
But is induceil by tbe a'-t of giving a boU‘'e 
in composition, 442 
Shafek — 

The person possessing the ilglit of prescrip- 
tion.— See SlIAKK.\. I 

SiiAUADiT. — See Evidkncf, 1*^53 
SniPPrNO — 

Kot subject of Shafla,— Sec Shaffa. 
Sheeas.— S ee Siiiyah. 

Sniiin— 

Claim of, CIO 

SllIRKAT. — See PARTNEUSniP, 217 
SiiiRKA, or ruROiiASK. — Sec Sale, 

Shiyas — 

Tbe followers of AleO.— SrO rRELIMI.SAUY 
DiscouRsn. 

Shop— 

Hire of a, 404, 506 

Sick. — See Acknou lfhoments. — V. \il.- Divorcu. 
Of mortal illnc'"^, rules for dt termining the 
state of >)eing, 

Sickness— 

Right of wife to maintenance In ease of, 1 11 
Sick Persons — 

Of acknowledgments made by, 136 
Divoife by. — See Divorce. 

Bail contracted for.— See 
Discharge of debt by, 437 

SlDJIL— 

Judicial records pro'-orved in the ollicc of 
magi';! rate, 33t) 

SiFiTJA.— See Deutn, Transfer of, .333 
Descrijdiou of, 466 
ExpeiiMs attending, 468 
SiiiL I»n SaaI), x.\ii 
SiHRA, 210 
SiKKIR — 

A species of i)rohibiic<J drink, 620 
Silk.— See Abominatiofs, 597 

Piece of goods soM by weight, .308 
Laws concerning the wearing of, 507 
Si^Kwa>R>is. — See Salk, 260 
SiLLiFi Sales.— See Sale, 243, 308 

Where lawful. — Sec Sale, 200 , 

SiLLJH. — See Pawns, 637 
Agency in, i« valid, 3S1 
Smallest term for delivery of the commcKlify 
in a, 301 | 

. DjKRolution of, 304 j 

Incidental rules respe<jting, 411 I 

Silver. — See Sale, 31^— Zakat. 

Ornaments, 597 


m 

SmiLAis— * 

Definliitm of this term, 316 
SiiniXN Tbuixik, 241 
SXMQIM — 

Testimony of public, not idmlssiblo, 36t 
Rules respecting, 638 
SiKGINa — 

There is no hire for, 499 ^ 

Singular Agency — 

Definition of, 224 

Sire. — S ee Pawns, 637.— Sals, 296 
Agency in, is invalid, 3Sl 
Pawn in, 637 
Sire Salk — 

Detinition of, 312 

The articles opi>o.sed must be exactly equal in 
point of weight, but may differ in quality, 
312 

The exchange mufii take place Ui>ou the spot, 

312 

tiobl may W aobl for silver at an unequal rate, 
piovidcd the exchange take place ujwn the 
spot, 312 

No act can bo i^erformcd with relation to Uio 
return until it be reccivod, 312 
01tj< ctitin, 3 1 3 
Uoply, 313 

(hdd may )*e sold for silver by conjecture, 
b\it not gold for gold, nor ailver for silver, 

313 

In tb(', of nn article having gold or silver 
upon it, the pri<*c paid down is oppost'd to 
the gold or si Ivor, 313 

In tbe purebase of plate, if the parties 
sopurntc before payment of the full price, 
the sale is valid only in the proportion 
].aid, 313 

Or if it he discovcrc<l to be in part the property 
of another, tlio pundwiscv may relinquish 
tlic baigaln, 314 

P*i5t tbiH do(‘H not bold with respect to an 
ingot, 314 

Whore the article on each side consists of two 
Ki>ecics of money, the sale at an unequal 
rate is lawful, 314 

* And so also where the article on one side 
con.si.sts of a certain numl)cr of coins of 
one sjierifs, and on the other of an C‘<iuul 
nui||bcr of two sjiecics, 315 
A deficiency of value on one side in point of 
f w(dght, may bo made up by the addition 

of any other article of proportionable value, 
315 

A dc*bt may be commuted in the cour^ of a, 
315 

One j>uro an<l two Ijasc dirms may he sold for 
^ two baiiC and one jmre, 815 

De.scrijition of, and rules respecting, base 
coinage, 315 * * 

A, for base dirms is null, if ^.liey lose their 
rurroncy before the period of payment, 316 
Rules with respect to copijcr coinagef 316 

{^'STERS — 

Must furnish maintenance to indigent 
brother, 148 * 

! Siyeeba — 

Proposal of marriage to a.— See Mabriaox. 

! SlANOER.- See PCNISHMENT, 197 


INDEX. 
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Slakdbmii — 

Evidence of, 860 
May witnesB a marriage, 26 
SliAUOHTEEEl) CaEOASKS — 

Being promiscuouriy mixed with carrion, 708 
Slaxinq— 

Of animals for food.— Sec Zabbaii. 

Sodomy. — See Punishments. 

Bonn A, xv, 73 
Oral law, xv 

Stands next to the Koran, xv 
Collection by Alee, xvi 
Adherence to the, in divorce, 73 
SooLH.— See Composition. 

Spkakino — 

Vows respeoting, 163 
Stallions — 

Hire of, 499 
Stiqmatizino — 

Of a false witness, 372 
Stock — 

C<>}>arln(Tiihip in Profila o/, 451 
Stonks — 

Precious, notsuljject to any impost, 16 
Stkanoku, or Alien — 

Death of, without heirs, 518 
Strayed Cattle — 

lluUiS respecting, 210 
Subsistence of, 210 
Strikino.— See Vows, 172 
SuilSlSTKKOE— 

To a trove animal, 210 
SUBh:iTUTION — 

Caso of i)ayment of Z:ikat by, 0 
Of tlie value law’ful, 6 
Sulphur— 

Wells of. — See Zakat, 19 
Sumptuary Laws— 

With resiiect to dress and ornaments. — Sec 
Abominations. 

Supreme Maoistratis — 

Impiisitorial oath imposed by, 175 
SuHETY.— See Bail, 818 
Surgeon — 

Ik not responsible in cases of accident to liis 
l)atient, 504 
SURHENDEU - 

(Of an aiticb' pmrlt.c-edb security bu-, 2.5.5 
SwEAKINU.— t'l. M'l.s, jo;,. I’cX^SliMLNT. — 

()aTJIS. — ( 5 *M 1 *pSIT]oN. 

SVNAtMCrK.S ™ 

Poiiiuled by. — See Wills', (U'o 


T. 


c 

Taam. — See Fdon, 280 
Taata, 241 
V Tahayk»n, 335 
TAimEER. — St^o Lmiibition, 52S 
By a prodigal, 528 
Taoiif.ku— ^ 

A species of prohibited liquor, 619 
Taualik — 

Or sw'eai'ing of both plaintifl tuiK defend;Mt, 

A 407 


Tahkeem, 343 ® 

Takaza, 393 

Takha^ij — j 

Or composition for inheritance, laws of, 4ffe 
Talak. — See Divorce, 72 
Talak Ah SAN, 72 w * 

Talak Biddat, 73 
Talak Hoosn, 73 
Talak Kanayat, 84 
Talb Mawasibat. — See Shaffa, 550 
Talb ish’had Wa-takreer, 651 
Talb Khasoomat, 551 
Talha, xvii 

Tameen Bin Tirfa, xxix 
Tare— 

Of a vessel. — Sec Salk, 272 
Tasmkea.— See Zabbah, 588 
Tawlleat 

Or sales of friendship, 281 
Taxes— 

Outraged by paw ner, C34 
Taylor— 

Hire of a, 407 
Tazweej, 26 
Tellers — 

Seller must defray expenses of. — See Sale, 
218 

Temporal Matters— 

Te.stimony concerning, 506 
Tenant— 

Kvidenec of, must not l)e credited with re- 
s]K'ct to bis piin(‘i}ial, 301 
Tenkme.nts. - Sec House. 

Teserrip, 350 

TEs rAMENTS. — Sch> W ills. 

Testimonmls (Written) — 

Various descnj)tions of, 708 
T EYE MM I M - 

A substitute ft)i' ablution. — Sec Divorce.— 
Mauri ua:. 

Time - 

Vow> ]trononnce<l with reference to, 165 
Tithe L\nds — 

Zuk.at upon all the product of, 17 
Levying of, 12 
May 1)0 imposed on wine, 13 
In what cases to be levied upon the pro- 
ducts of lands, 16 
Tithe Water.— See Zakat, 19 
Toglib Women.— See Zakat, 18, 19 
Tril)e of, who, 8 

IjMiid belonging to, subject to double tithe.s, 17 
tnhei inipost.s u])on the lands of, 19 
Toi.r.u vrioN riDaiGiot s) — 

Enjoined, 3U9 
TuAErie - 

Paitneishli) in, 223 
Transekk ok Debts, 232 
Treasekes. — S ee Zakat, 1.5 
, Buried in the ground, 14 

Pays a tax of mie-llftii u}toii di.scovery, 16 
Not. transfoired ]>y tlie .sale of land in which 
it lies, 16 

Trees.— S ee Carde.ning, Compacts of, 5S5. — 
Fruit — 

Sale of, 

Pass with sale of land. — See Sale, 245 
Fruit not included in^le of. — See Salk, 245 
TraiJU‘..'E Water. — See Zakat, 19 
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Tsote PnorERTV.— Soe Zaeat, 15 
Tfeori-.s — 

Definition of Looktn, 208 

• A trove pro^^rty is as a trust in the hands 

of a finder, 20 S 

W"ho is not for any dainu-e it 

may sustain in hi'<! hands, 2ui<* 
i nless he avow that he t(Ktk ilie j>roj)orty 
with a view to convert it Ot his own use, 

208 

The finder is responsihlo for tlie, if he lKi\e 
not w'itnessess to testify that he took it for 
the owner, 208 

The, is sufticieiitly witnessed l>y tlie liinler’s 
notification of it tu the hystanders, 2oi* 

A, under ton dinns must he advertis.'d fnr 
some da;ss, and one aho\e ten dinns, f(n 
a>ear, 200 

A, of an insi‘j:nitieant naturi' may he eon* 
verted hv the findei to liis own Use, 2t'0 
If tlie owner do n(ila|i|nai in due timr, tlie i 
finder may eitlnn hi'st(o\ ific it\ in 

alms, or keen it lor the owiior, 2ol» 

Where tiie, lias h* . u hestowid in alms, tho 
owner may eiilui lalily th<' alms--lil, 

Or take indeiiinifieatioii tioni the findtr, 21t> 
Ohjeetioii, 210 | 

Ki'ply, 2]0 

Or from tlu' paniier upon whom it has hoeii I 
so bestowed, 210 \ 

Or, if still oMslIn^', may claim nstllutlon td 
it, 210 

(thjeotion, 210 
lleply, 210 

Stray animals oimdit t<i he .scoui-'d and taken 
care of for tlie owner, 210 
lJut he is not rcspoiisih'e to the limh i h»i tho 
Huhsisteiice, unli.'sit he tiirnl hed hy tho 
order of tlie maeistiatc, 210 
Wdio, if they ho tit foi hno, must din ot 
them to be hin, ! out for that pm peso, 210 
Or, if unlit, to he sold, and tiiopiiee letaliied 
l»y the owner, 21 0 

Unless lie think /it to ordt i them a siih- i 
fcistcnce, wliieli i- ui tliat case a dcht uj<oii I 
tho owner, 211 I 

But snhsistence must not he oiiUred ha mnjc ' 
than a few' da^s, HU j 

Nor unless the taider laodie o e\ideno<- in 
proof of the, 211 
Olijudicn, 211 

lleply, 211 I 

If the fiinler lJa^o h‘> cvid» < . lla' ord< i foi ' 
Huhsistence must he conditi<ae d upon tlie 
veracity (d his deOaratioii, 211 j 

• The findcT has no claim ujaai O* ovkiioi' for 

the snhsisten»a , mde-s the JoairOmtc ex-' 
jiresslv ileclarc, in Ids ordm, that tin?' 

owner is respoiisihle ha thi s.im. , 211 i 

lint he may retain the, fr<<m the owner until j 
he Ik.' p tid for the suh^isi* nee 21 1 i 

If, however, tlie, perisli in the finder’s ! 
pOKsetssion, after deteiition, he hits no j 
claim, 211 j 

Of unlawful ailh.Ics are to he advertised and i 
dispos+'d of in the same manner asHhosc I 
0^ lawful articles, 211 • I 


Trovks — contmunh 

Tho claiimvnt of is muni prove hU right by 
evidence, hut it may lie deUx'erod to him 
upon Ilia describing the tokens of it ; iu 
this CiiKC, however, tho magistrato cminot 
compel a sum'nder, 212 
The finder surreudering the, upon description 
of the tokens, without evidence, must 
take security from the claiiimut, 212 
The finder is not to he comjKdledto surrender 
the, although he acknowledge the right of 
the claimant, 212 

A, cannot ho bcsii'wed in alma upon a rich 
pcixon, 218 

Nor can tiic finder, if rich, lawfully convert it 
to his ow V use, 218 

The fimlcr, it i>ot»r, m.i^\ convert tho, to Ids 
own use. or, if rich, may bestow it upon 
his poor childron, 218 
Tki st. See Aukm v, 8 ’.m; 

Tlilsls- 

rkdi.;cs cannot he taki n for, (>8d 
1*1 Old of ;i, docs Hot defeat a plea founded 
I'll U' 111 pation, 1 1 1 

J'ha *d, opposed to an alleged usurpation, 421 
A pledg.' eaiinol he takim in security for, <*30 
Tui si'i i: — Su' rii.i-osiT, 171 
Tiu sTi.r.s Sec r vw Ns^ «; 1 1 
Law ic |u*i line', 1 Ih 
( >f a mls'-iiig pi rson, 21 4 
Of a pledge, b82 

llcspoiisihililN of, and rulcH concerning, 847 
T\ Tin;. — Sec UiriiK. 

Zakat to he levied on wine, 18 


r. 

U.Mi’i’ir. — See AnuiTUAToi;. 

I'nai 'I iioKr/a.i> 1*1.1. ^o^ ri'a/.olte) — 

Uontraet oi maniage cMfulcd by, 42 
Uni iiu TMcisn* i’r.uMiN 

Kvidciii'c of, udmissihle, 808 
U>CLK- - 

Testimony of a nephew eonceriiing liis, 3fil 
LiNJusT I’l r.sw.N.— Sec lli.rnoitATK. 
r.Nj.Awi i L Duimvs.-- Sec raoiiiniTi n 
Unlaw P i liUMi.A is, .'ipl 
UsuKiiLiT. Sec Lawns. — W ii.i.s, filk'j 
In»es not •'(ojstit nil' pioperfy, 48 
Jivfi nt of, in hire. Si i Hiui;. 

Luitition oi. See Lvu'IJ'IIo.n, 

UsLUtLU l AllY WlLL.S — # 

Meaning hcfjno'tH of usufiuet. - Sec WlLLs, 
U^l ui.K — 

Testimony of, '•'/2 

U^T l.I'ATlON — • 

O/ J/o''oon,», o/‘ Lircithnl S7(aWj,538 
Oj .^h»8 

Definition of the h rni, ro88 
Al ts by wliieh UHurjjution la eslahlijfllied, 533 
A wiltul USUI per is an olfendiT, 588 
The UhurjK r of an article tho cloas of 
similar^, is reHiK)nsjhlc for a Himilar, if it 
he dehtioyed in his pOHsession, 533 
If the aitieie Isj of the cluHS of non-similars, 
• he isTenpi.nsihle for the value, 534 
The a<‘tual article u»uri»ed must Ic restewed 
• to tho proprietor, if it >>e extant, 534 
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VBV&fxmv^-^ciytUvimed. 

In the place where it was usurped, 584 
And, failing of this, tbe usurper must be 
imprison^ until he make satisfaction, 584 
So as to occasion responsibility, cannot take 
place but in movable property, 534 i 

The usurper of a house is responsible for the 
furniture, 585 

But if he sell the house, and the proprietor 
have no witnesses, he is not responsible, 
535 

An usurper of land is responsible for any 
damage occasioned by the cultivation of ft, 
535 

The usurper of a movable is responsible for 
the value, in case of its destruction, 535 
If he himself render it defective, he is 
responsible for such defect, 535 
But not for any depreciation it may have 
sustained in his hands, 585 
The usurper of a slave hiring him out to 
service, is responsible for any damage he 
may sustain, and must bestow the wages 
in charity, 536 

But if the slave be destroyed, the wages 
may be given in part of the compensation, 
686 

All monied profits acquired by means of 
usurped money must be bc.stowed in 
charity, 530 

. iut not i»rotits of any different description, 

537 

Of Usurped Articles altered hj Ads of the 
Usurper^ 537 

An alteration wrought ui)on the article 
usurped vests the property of it in the 
usurper, who remains responsible to tbe 
original owner for the value of it, and 
cannot lawfully derive any advantage from 
it until such compensation be ])aid, 637 
Any alteration wrought upon gold or silver 
does not transfer the property of it, 538 
The construction of a building ui>on an 
usurped beam transfers the property ’of 
the ^am to the usurper, 538 
In the case of slaying an usurped animal, 
the proprietor has an o])tion of taking the 
carcase, receiving a coiniJcnsation for the 
damage, or making it over to the usurper 
for the value, 539 

A small damage committed upon usurped 
^ cloth does not transfer the proi)crty of it, 
but a considerable damage gives the pro- j 
prietor an option of taking it back (with a 
compensation for the damage), or making 
it over to the usurper for the value, 639 
Case of, planting or building upon usurjKjd 
land, ^9 

Case of dying usurped cloth, or grinding 
iceurped wheat into flour, 640 
An usurper damaging the article usurped 
becomes proprietor tf it upon the owner 
demandiig the value, 541 
The amount of which is ascertained by the 
declaration of the usurper u^wn oath, or 
by evidence adduced by the pf^prietor, pil 
And after accepting this the proprietor can- 
* not remand the article, if the com}>ensation 
be given in conformity with his claim, 541 ^ 


UsUEPATiON— 

The sale of an usurped slave by tbe usuiril^r 
is valid, upon the owner receiving the 
value as a compensatioi^ but the ems^i- 
pation of him would be Invalid, 641 
The produce of an usuigied property is a 
trust in the usurper’s ha^ds, 542 
The usurper of a female slave is not liable 
for any damage she may receive by bearing 
a child, provided the value of the child be 
adequate to such damage, 542 
The usurper of a female slave impregnating 
her is responsible for her value in case she 
die of childbirth after restoration, 543 
There is no hire for the use of an usurped 
article, but the usurper is responsible for 
any damage it may sustain, 544 
A change wrought upon an usuiped article by 
an inexpensive process does not alter the* 
property, but if tbe process be expensive, 
the property devolves to the usurper, who 
must make a compensation, 645 
Converting usurped wine into vinegar by 
means of mixing in it some valuable ingre- 
dient, 546 

A Iverson is responsible for destroying the 
musical instruments, &c., or the prepared 
drink of a Mussulman, 547 
And must compensate for them by paying 
their intrinsic value, 547 
The Uhurper of a Modabbira is responsible 
for her value if she die in his possession, 
but not the usurper of a Mokatiba, 547 
Of the usuri)ation of things which arc of no 
value, 544 

A Mussulman is responsible for destroying 
the wine or pork of a Zirnmee, 544 
And must compeusivtc for it by a payment of 
the value, 544 
Usurped Property — 

Composition for, 445 
Alterations wrought ujwn, 627 
Damaging of, 541 
Produce of, 542 

No hire demaudable for the use of, 544 
Usurper— 

Purchasing the article usurped whilst in his * 
possession. — See Usurpation. 

Placing in deposit the article usurped, 476 
Usurers— 

Evidence of, 362 
Usury, 607. — See Sale, 289 
Utensils — 

Composed of or ornamented with gold or 
silver, 595 

Ugheka.— S ee Sacrifice. 


' V. 

Vkqktables. — See Sale, 247 
Vessels — 

Those which are abominable, or otherwise, 695 
Viceroy — 

Testimony of a, 363 
Vinegar, 622 — 

Virc^— 

, Adult, cannot be contracted in ^marriage 
against her ^1, 595 
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ViKaimr— 

^ Signs of, destroyed by any accident, 85 
Evidence to, 854 
Vows, 160 

• Or Eiman, 110 
Definition, 150 
Chapter I. • 

Oaths of a sit ful natui-c are of three kinds, 

150 

Perjury, 150 
Objection, 150 
Reply, 150 

Contracted, where not fulfilled, 151 
And inconsiderate oaths, 151 
Expiation is incuml>cnt, ^\hother the vow be 
wilful, a compulsory, or althou^^di the oath 
be taken under a deception of the nieinorv, 

151 

The violation of a vow, whether by compul- 
sion or through forgetfulness, requires 
expiation, 151 
Objection, 151 
Reply, 151 
Chapter II. 

Of tvhaf CuiiStltutfn nn OiitJi, or Vuw, ant! 
what docs nut Constitute if, 151 
An oath may be exprt SNed by using tlie nau»o 
of God, or any of llis custojuaiy attributes, 
151 

Excepting His knowledge, wralli, or ineiov, 
151 

It is not constituted l-y using any <>ther name, 

151 

Pai tides of swearing, 152 

Swearing by the truth of God is not an (»aih, 

152 

The expressions, ‘‘I swear,” ‘‘ T vow,” “1 
testify,” ooristitute an oath, without the 
name of God, 152 

Bweaiing by the existence of God makes an 
oatli, 152 

A vow may be contracted by the imprecation 
of a condilional [(Oiialty, 152 
Cli aider HI. 

Of Kafuru, or Ex]>lation : — 

A voxv may be expiated by the emaiicijiation 
of a slave, the disliihutiou of alms, 15*3 
Of fasting, 153 

Previous exi>iatIon does not sufiice, 153 
A sinful VOW' must be broken and expiated, 
151 

Of infidels, being nugatorx’, cannot be held as 
violated, 151 
Of abstinence, 154 

Is binding, where any condition a7mexcd, 155 
• Pronounced, with reservation cf the will of 
Gwl, are null, 155 

Chapter IV. • 

Of v:Uh respect to enfranre into a 

residence in a }ntriiridar jdwe, 155 
A, against eiitcring a house is not violated by 
entering a mosque, cbmeh, Ac,, 155 
A, against entering a serai is not violated by 
entering a ruin, 150 

A, against entering any particular house is 
not broken by entering it when irwruins, 

^5G • 


Vomi — coiUmMeel. 

A^aln&t enUdiig in a booae not yiolalad by 
going under the roof or entenng Um 
portico, 166 

Case of, respecting abstinence from a thing 
in wbicb the vower is at present engaged, 
150 

Against residing in aliU not broken by tlm 
vower’s family continuing to reside there, 

157 

Chapter V. 

Of Toics respecting various actions, sucA at 
coming, going, riding, and to /orM, 157 
An evasion of, is a violation of them, 157 
An muleU'riuincd, of iHjrformanco is not 
violated until the ileath of the vower, 166 
Made with a view of prex^ention, 158 
Case of a, expresscil generally, but restricted 
in its Bcnse to K:)mo particular occasion, 

158 

Chapter VI. 

Of Voirn with nsjtcct (o Eating or Drinhingt 
158 

With ivspect to eating daU's, 158 
Of ul.jstinuuc*' fntm anything is not broken 
by eating that thing when it htis acquired 
a new' dcMcription, IfU 
Or denomination, 150 

Chajder Vil. 

(>/ i'rars with respect to Speaking and Con* 
rtrsnig, 1G3 

A, against sjx'aking to sueh a i>er8on is 
violatcMl by speaking to liim within liearing 
distance, although he bo asleep, 16.3 
Case in which the vi«datior» of the vow 
depends uiion the meaning of the terms 
used 10 it, 163 

C.ise of a, against converKing w’ith a iMJrson 
for a speeitii'd time, 163 
K(‘pctition of prayer, «kc., at the stated seasons 
docs not xioiatc a vow of silence, 163 
Made I'espectirig the day, extends to the night 

^ also, 161 

* Case of a, of inhilation restricted to a par- 
ticular occurrence, 104 
A, agfiinst coiivei’sing with n person 
d(3|i’ribed is, in relation to another, not 
violated by conversing with that person 
after the deftcrii>tion with respect to the 
other is done away, 164 
A, against conversing with such a youth 
i'-’ violated by conversing with h^ after 
manhood, 165 

Ilc.siKcting convotHo with reference to him, 
165 

Cliaptcr VIII. , 

Of Vows in Manunilssvm and J^ivorcc 
Dixorce vow-cd on condition of the birth of a 
child, PikcH phioe, although thfs child be^ 
Btillborii, 166 

Freedom xowed in favour of a child that 
may li* bom of a female Have, takes place 
on her first iix'ebom child, 160 
Case of a, of freedom to the first pur- 

, ebavd slaxe, 167 

Case of a, of freedom to a last'purcbased 
nlave, 167 • 
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Vows — c<mtk>v>ed. 

Case of a, of freedom to whichever of his 
slaves shall congratulate the vower on the 
hirthof a child, 167 

Emancipation of a slave in consequence of a, 
does not suffice for expiation, 167 
But the ^emancipation of a father in conse* 
quence of purchase suffices, 167 
The emancipation by purchase of a female 
slave by a person to whom she stands in 
the relation of an Am-Walid docs not 
suffice, 168 

Case of a, of freedom to a female slave on 
condition of concubinage, 1G8 
A general vow of freedom to slaves includes 
every description of them, 169 
Case of a, of divorce indefinitely expressed, 
169 

Chapter IX. 

Of Vows of Buying^ Belling^ Marriage^ and so 
forthf 169 

A, against the performance of certftln acts is 
not violated by procuring an agent to i>er- 
form those acts, 169 

Except in the case of marriage, manumiHsion, 
or divorce, 1 69 

Or any acts, the rights of which solely apper- 
tain to the vower, 169 

Nor by employing the other to do the thing 
where the advantage results solely to the 
subject of the, 170 

* , of freedom conditioned upon tlie sale of a 
slave, takes place on the instant of the 
sale, and the sale is null, 170 
Divorce suspended upon the not selling of a 
slave, takes place on emancipation or Tad- 
beer, 170 

A, of general divorce in reply to a wife 
charging her husband with bigamy, takes 
place uj)on her in the same manner as 
upon the rest, 170 

C]iaj)ter X. 

Of Vines respecting Pilgrimage, iHUting, and 
PraycTf 173 

Cjvse of a, of Masha, 171 * 

Case of a, of mauumiKsion suspended nixui 
the non-performance of jtilgiimage, 171 
Case of a, against fsisting, 171 ^ 

Cjuse of a, against fasting for a day, 171 
Case of a, against prayer, 171 

Chapter XI. 

Of Vows respecting Clothing and Ornaments, 
171 

Of 'husband against w'earing cloth of his 
vife’s manufacture, 171 

Chapter XII. 

Of Toic# concerning St7dl'hig, Killing, and so 
forth, ^72" 

A, made Against striking a person is not 
violated by striking that i>erson wlien 
dwid, and tbe same of a vow against 
clothing, 172 

* Speaking to, going to, 173 
Or washiugOhe person, 173 
A, against beating is violated by any act 
which causes pain, unless that act be 
committed in sport, 173 f. , 

Of slaying a person who is already dead 
• Incurs the penalty, 173 


Vows— confmwcff. 

Chapter XIII. 

Difference in a, between the Terms Shortly anB 
in a Length of Time, 173 
A, to discharge a debt is fulfilled by 
charging it in light or base money, or in 
money belonging to anotlif^r, 173 
Or by means of liquidation#173 
Objection, 174 
Reply, 174 

Rut not by the gift of the creditoi-, 174 
A, not to accept reimbursement of a debt in 
partial payments, is not violated until the 
whole debt shall have been received, 174 
Chapter XIV. 

Of Miscellaneous Cases, 174 
A, against doing a thing iin re strict! vely pro- 
nounced, operates as a perpetual inhibition, 
171 

A, of i)erformancc is fulfilled by a single 
instance of performance, 174 
An oath ini]K)feed by a sui>rcine magistrate 
continues in force only during the exist- 
ence of that magistrate’s authority, 175 
A, (»f gift is fulfilled by the oficr of a gift, 
although it be not acceiJtcd, 175 


W. 

Wapfa Salk — 

Description of, 620 
Wacks. — S ee IIiiik. 

At wliat time due, 401 
To a jnildic •|>arlitioner, .506 
W A K K K L. - See A ( : 1 ; N T . 

W.MU* or V’rciF.-— See AppiiopKiATioNS. 

WAian: ((liiaulianh 51 
Walls — 

lluinous. — See Fixks. 

Walmts— 

rurchaso and sale of, 262 
W A S A V A . — Sc‘e ^ V 11. L s . 

W ASKK AT. — See W 1 1.LS . 

Watj.u. — S ee Si urp, 61 5 

All people have a light to drink from a well, 
canal, or re.^ervoii, 016 
And aKo cattle, 613 

No person can alter f>v obstruct course of, 
running through his ground, 616 
In case of disputes, 617 
Riglit to, cannot be a'^signed as dower, 61 S 
Or given in composition for a claim, 618 
Tithe and tribute defined. — Sec Zakat. 

An article of neutral property, 229 
Ueneral rules res]jecting claims to u right oV, 
613 

ATKIi-COUKSE — 

Space appropriated to, 01*2 
Rules with re.spect to, 612 
As to digging, kc., 616 
Water-Engink — 

Cannot construct on a rivulet without con- 
sent of partners, 61 7 
Wawakil, or Skizixg of Fines, 670 
Weig^rs — 

I Seller must defray expense of, 248 
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Wewhino Am Msasurinq— 

In purchase and sale* 287 
Wells.— See Waters. 

Space appropriated to, where dug in waste 
lands, dl4 

* A person digging is responsible for accident.'^, 

<)(>2 0 

Digging in {•hlglnvay, S73 
Partition of a, 570 
Partnership in, 22'd 
Appropriations of, to pious u>os, 2H> 

Wheat — 

Flour and meal cannot be sold for. See 
Sale, 201 

Purchase and sale of.™ S<e 
Whoredom. — S ee Pinishmems, 17d 
15y com}nilsion, 522 

Moans cither fornication or adultery, 21> 
llules f(U’ ascert aining the ]terpetration of, 178 
What acts constitute, 1 7t> 

Fvidence roquirtMl in. — See En idkn<u:, 
Evidence of retractation therefrom, 17'' 
Purgation of witnesses, do'' 

WiDDA. — See IH:robi rs, ‘171 
WlDDEKYAT, 471 
Wll>(‘W — 

No maintennnee due to, 1 lo 
Claim of, njton lu r husband’s estate, 317 
Widowhood — 

Kuk's to be obseived by women during, 132 
Wife.— S ee Dnoia’i’. 

lloinidiated, a<.knoN\ ledgmeiit in favour (d, 
438 

Where entitled to m.'iintcnance from hus- 
band, 1 10 

Must liave .‘i sc])arate apai'lmmt, 1 13 
Mainienanee* wlieie husband .ib.M'ntto, I 1 ( 

No deei'ee for iiiaintenaiiee ean be is'^uod 
against the ])ioperty uf an absentee hus- 
band upon the bare testimony of his, 1 l.> 
Dill'erenee of relkdoii iiifihts n<» dill’ereneo as 
to obligation to maintain a, 1 10 
Unle.Hs she be an alien, 1 17 
A I'oor man required to HU[)port, and in- 
fant ehiiilreii, 1 i '> 

WlK.tLiT. —See Agi:n( v. 

WiLLA, 513 

Detinition of, 513 

Uf two de.seription‘', Ittaklt and Mawalat, 

513 

The, of a sla\e appertains to bis einaia ipat'-r, 
rendering Ijim liable to flues iiieiuie<i l«y 
the slave, and endowing him witli a right 
of inheritance, 513 
Objection, 514 
Keply, 513 

A stipulation of waving the ciaim toinluii- 
tance is invalid, 514 ^ 

The, of a slave emancipated by Kiiabat ap- 
]icrtaius to his master, 5] 4 
Objection, 514 
Keply, 514 

The same of the, of Mo labbirs, Am-Walids, 

514 

And slaves emancipated by affinity, 514 
In the emancipation of a pregnant female 
slave the, of the foetus belongs «to her 
’ Tn tipit'* tor 51 ^ • 


Will a— coh/ i « . 

But if she l)e not delivered in six mt^thtt 
from the date of her inanumis^ioTii it may 
shift from him U) the father's emanei- 
jmtor, 514 

Case of a Pci-sian marrying a freed Moman, 

f)15 ’ 

If tlio fallier ami niotlicr arc both freed 
l^ei'son-, the, of their children belongs to 
the father's trihe, 51(1 

Heirship is ebtablishevi by the, of manumis- 
sion, 51 () 

An eumneipatress is entitled to the, of her 
frotHl-men, Ac., but not of their children, 
5 1 d 

Tlu* estate of a fieed man descends to the 
lineal heir of llio emaueipator, and not to 
his heirs general, 51 7 
0/ //o’ yau nlat, or of Multial d 517 
Nature and eii’eet ef the cmitraet of Mawalat, 
517 

Klriier paity may dissolve the contmct in 
pre'-cnee of the id her, 518 
Oj I Ilf nifeiior party may luvalc it off in the 
supuieri.H absence, by engaying in a Mawa- 
lat with some otlier poison, 518 
Hut lu' cannot do so after tbo other liOa juud 
a line iiuaured ly him, 51 S 
A free 1- man cannot engage in a contract of 
Mawalat, 

Oath cannot be demanded from defendant in 
lespeet of, 402 
Will A Mawalat, 

Will ^ 

In divorce as contrasted with lilicrty and 
option, bl 

Will Masiii I. \ r Sei IbMmcK, !*1 
Will — 

ri-diiution of the terms used in, 070 
Cdiapbr 1. 

Of II ills flitif an Lt'fjal dial W illn ihd! (irc 
lAiialahlt, diidoj the fit trdrldtaai (f dri- 
Are lawful and valid, d7d 
To the e\tad of a tliiid of tlic teslator’s 
property, (51 1 

llui not to any furtliei extent, 071 
I'nh'ss by (*ons( nt ot the heiis, (571 
A bigpn .1 lo an lieir is not valid uuIchk con- 
fumed by the otlioi lioirn, d71 
A be<(uc t to a porson troin whom the tf'iiiniai' 
bad received a muital wound is not valid, 
(572 

And if a legates' sla} ids leHtator, Uif^boilueBt 
ill bis favour is void, (572 
A laqucht to a part of the heirs is not valid, 
(572 

liequeMt- aie v alid bvtw’ven^ MusHulmaus and 
Zimmees, <572 • 

The ae. ' ptaiice or rejection *of them is not 
dcteniiineil until after the death of the 
U>talor, (572 * ^ ♦ 

It is laudable to avoid making them where 
the lieirs are poor, (173 
The legatee becomes pmpri^r of the legacy 
by his aeceptance of it, G73 
Which may iK> either expressed or implied 
. G73i 

Bequest by an insolvent person is Told, 6J3 

So livau infant (173 
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Or a Mokatib, 67i 

A beqaeat or, in favotir of a foetos in the 
womb i« invalid, 674 

A female slave may be bequeathed, with the 
exception of her progeny, 674 
A bequest is rescinded by the express declara- 
tion of the testator, or by any act on liis 
part implying his retractation, 674 
Or which extinguishes his property in the 
legacy, 675 

The testator’s denying his bequest is not a 
retractation of it, 675 
Nor his declaring it unlawful or usurious, 

675 

Or desiring the execution of it to be de- 
ferred, 675 

A bequest to one person is annulled by a 
subsequent bequest of the same article to 
another, 675 

Unless that other be not then alive, 675 
Chapter 11. 

Concerning the Bequest of a Third of the 
Estates^ 676 

Of a person bequeathing two -thirds of his 
property to two persons respectively, 676 
Of Mohabat, 076 

Bequests of specific sums of money, 676 
A person bequeathing the whole of his estate 
to one, and then a third of it to another, 

676 

A bequasts of a son’s portion of inheritance is 
void, but not the be(iucst of an equivalent 
to it, 677 

A bequest of a “portion” of the estate is 
executed to the extent of the smallest por- 
tion inherited from it, 677 
A bequest of “ part of the estate,” unde- 
fined, may be construed to ai)ply to any 
part, 678 

A i)erson bequeathing first a sixth, and then 
a third, to the same person, 678 
Or, first a third, and then a sixth, to the 
same i>erson, 678 • 

A person beqiieathing a third of any par- 
ticular property, if two-thirds of it be lost, 
and the remainder come within thiid of 
the testator’s estate, the legatee is entitled 
to the whole of such remainder, 678 
A bequest of “the third of ” an article, part 
of w'hieh is aftervsTvrds destroyed, holds 
Avitli respect to a third of the remainder, 
679 

A legacy of money must be paid in full with 
the property in hand, although all the rest 
of the estate should be expended in debts, 
679 , • 

A legacy 18ft to two persons, one of them 
being at that time dead, goes entire to the 
livwig legatee, 679* 

A legacy being bequeathed to two persons in- 
definitely, if one of them die, a moiety of 
it only goUi to the other, 679 
A bequest made by a poor man is of force if 
lie afterwards become rich, 679 
A bequest of any article, not exilting in the 
^ possession or disposal of the testator at his 
decease, is null, 679 


Unless it was referred to his pr o perly, in 
which case it must be discharged by a pay- 
ment of the value, 679 
Bistiibution of a bequest lAde indefinitely 
to three different descriptions of persons, 

680 t 

Or to an individual, and a ptrticular class of 
people, 680 

Or to a particular class of people alone, 680 
Of a third person being admitted, by the 
testator, to a participation with two other 
legatees, 680 

An acknowledgment of debt, upon death-bed, 
is efficient to the extent of a third of the 
estate, 680 

A joint bequest to an heir and a stranger is 
executed in favour of the latter only, to 
the extent of one-half, 681 
And so likewise a joint bequest to the 
murderer of the testator and a stranger, 

681 

Any accident occasioning uncertainty with 
respect to the legatees, annuls the, 681 
Bequest of an apartment in a partnership 
house, 681 

The validity of a bequest of money belonging 
to another rests upon the proprietor’s con- 
sent, 683 

An heir, after partition of the estate, acknow- 
ledging a bequest in favour of another, 
must pay the acknowledged legatee his 
l)roportion of such bequest, 683 
Bequest of a female slave who (previous to 
the partition of the estate) produces a 
child, 683 

Of the Period of Molcing^ 684 

Gratuitous acts, of immediate operation, if 
executed ui)on death-bed, take effect to 
the extent of one-third of the property 
only, 684 

An acknowledgment on a death-bed is valid 
ill favour of the person who afterwards 
becomes an heir ; but not a bequest or gift, 
684 

Neither is an acknowledgment so made valid, 
if the princii)le of inheritance had existed 
in the person previous to the deed, 684 
Such acknowledgment, gift, or bequest, in 
favour of a son, being a slave, who after- 
wards becomes free, previous to the father’s 
decease, is nevertheless void, 685 
Rule for ascertaining a death-bed illness, 685 
Chapter III, 

Of Emancipation upon a Death-hedy and of 
Wills relative to Emancipationy 685 ^ 

Emancipation, gift, and acts of Mohabat, on 
, a death-bed, take effect to the extent of a 
third of the property, 685 
Of a Mohabat and an emancipation by the 
same person, 685 

Mohabat and emancipation precede in their 
execution the actual bequests, 686 
The appropriation of a sum by bequest to 
the emancipation of a slave is annulled by 
the subsequent loss or failure of any paxt 
tof it, but not the appropriation of a sum 
• to the performance of a pilgrimagef 686 
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A Blare, excoeeding one^third of the pro- 
perty, emancipated on death-bed, is ex- 
empted from emancipatory labour by the 
heirs assenting to his freedom, 687 
A bequest xf emancipation in favour of a 
slave is Jmnulled by his being made over 
in compensation for an oflfence committed 
by him, 687 

Where the heir and the legatee agree con- 
cerning a slave having been emancipatwl 
by the testator, the allegation of the heir 
is credited with respect to the date of the 
deed, 687 

Of an alleged emanciimtion and debt credited 
by tbe heirs, 687 

Of Bequests for Pious Purposes^ 088 
In the execution of bequest.s to ccrbiin pioiw 
purposes, the ordained duties preeodo the 
voluntary, 688 

Unless all the purposes mentioned bo of 
equal importance, in 'which case the 
arrangement of the testator must be 
followed, 688 

As well as where the purposes of the bo(iucst 
are of a purely voluntary nature, 0*88 
Rules in bequests towards the perforinanee of 
a pilgrimage. 

Chapter IV. 

Of Wills in favour of Kinsmen and other 
Connections^ 689 

A bequest to a neighbour is in favour «>f the 
owner of the next adjoining hous(‘, (>S9 
And comprehends all coiupcteiii descriptions 
of persons, 089 

Rules in bequests to the “As’hecr” of llie 
testator, 089 
And to his Khatn, 089 
And to his Akraba, 090 
Or to tlie Ahl of a particular j)fi.son, 091 
Or of the house of a particular j»er.son, 091 
Or to the orphans, blind, lame, or w idow, s of 
a particular race, 091 
Or to the race of a particular person, 0‘»1 
Or to the Awlad of a particular race, 091 
A bequest to the heirs of a particular person 
is executed agreeably to the laws of in- 
heritance, 091 

Case of a bequest to the Mawlas of the testa- 
tor, 092 

Chapter V. 

Of Usufructuary Wilh^ 092 

An article bequeathed in usufruct, 092 
Must be consigned to tlie legatee, 092 
But if it constitute the sole estate, being a 
slave, he is pos-sessed by the heirs and 
legatee alternately; or, Leimr a house, it 
is held among them in their due proitir- 
tions, 692 

Nor are the heirs in the latter instance allowed 
to sell their slaves, 09^3 
The bequest becomes void on the death of 
the legatee, 693 

A bequest of the produce of an article does 
not entitle tbe legatee to the personal use 
of the article, 693 • . . 

Nor does a bequest of the use entiiK h^ to 
let it to hire, 693 


Wills— 

A bequest of the use of a slate dess not 
entitle the legatee to carry him out of tlis 
place, unless his family reside olsewhwu 
694 ^ 

A bequest of a year’s proiluct, if the arilole 
exceed a third of the estate, does not 
entitle the legatee to a consignment of it, 
694 

In li bequest of the use of an article to one, 
and the siibsUneo of it to another, the 
legatc'o of usufruct is exclusively entitled 
to the use during his term, 694 
A l>equest of an article to one, and its con- 
tents to another, if connectedly e.vpressod, 
entitles the second legatee to nothing, 694 
A IwMpiost of the fruit of a garden impUim 
the present fruit only, unless it bo ex- 
pressed in perpetuity, 69.') 

A bequest of the i)r(>duco of an animal implies 
the exi.-,tcnt jiroducc only in every instance, 
09 r> 

Chapter VI. 

Of int's mnde hy /immccs, 695 
A church or synagognu founded duringhealth 
descends to the founder’s heirs, 695 
In the hc(|uost of a Iiouho to the purpose of 
an infulel phico of worship, it is appro- 
]u lilted accordingly, 695 
Whether any iiarticuUtr legidoes ho mcutioiicd 
or otlieru 095 
Objection, 090 
Reply, 090 

The hciiucsl.s of Zimmecs arc of four kinds, 
690 

The will of a scnsunli d or innovator is tho 
same as of an orlliotlox MuKsulman, unless 
he ])roi ecd to !ivu\\c<l apostasy, 690 
Tlie will of a female fijujatatc is valid, 696 
A Moostamin luiiy hc((Ucuth tho whole of his 
proiierty, 690 

But if he ]'(*ijneatli a j»art only, the residue 
iH trau.smitlcil to his heii’M, 090 
An cmancijialion, or Tiulbcer, granted by him 
on Ids deatli-hcd, takcH etlect in toto, <‘96 
Anja licqin‘.*it in hivour of a Muostamiu is 
xalM, 097 

The hequosis of a Zimmcc arc subject to the 
same restrictions with those of a Mussul- 
man, 697 

lie may make a l)crjuest 'in favAr of Oft 
unbeliever of a different sect, 097 
Not being a hostile infidel, 097 

Chapter VII. 

An exenuter having accopt^d^is appointment 
in presence of tiic teatafor, is not aftor- 
wurda at liberty to reject it, 697 
Ilis silence leavcs'liim an option dt rejectioa 
697 

But any act indicative his acceptanc 
binds him to the execution of the office 
697 

Having rejected the appointment after th 
testator’s decease, he may bUII accept of it 
unless the magistrate appoint an extento: 
in the interim, 697 
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Where a slave, a reprobate, or aa infidel are 
appointed) the magistrate must nominate a 
proper substitute, fi98 

The appointment of the testator’s slave i« 
invsdid if any of the heirs have attained 
to maturity, but not otherwise, 698 
In case of the executor’s incaimcity, the 
magistrate must give him an assistant, 698 
But he must not do so on the executor 
pleading incapacity without due examina- 
tion, 698 

And if he appear perfectly equal to the office, 
he cannot be removed, 698 
He cannot be removed on the comjdaint of 
the heirs, unless his culi)ability be ascer- 
tained, 698 

One of two joint executors cannot act without 
the concurrence of the other, 698 
Except in such matters as require immediate 
execution, 699 

Or which are of an incumbent nature, 61>9 
Or in which the interest or advantage of the 
estate arc concerned, 699 
Case of a testator ajipointing ditVerent exe- 
cutors at different times, 699 
In case of the death of a joint excutor, the 
magistrate must aj)point a suljstitute, 7f*0 
Unless the deceased have liinisclf nominated 
his BuccosHor, 700 

T’'8 executor of an executor is his substitute 
in ofl5(‘e, 700 

An executor is entitled to jjoskcks himself of 
the portions of infant and absent adult 
heirs on their behalf, 700 
But m^t of tlie legacies of infant or absent 
legatees, 701 

A legacy aitj)roiiriiited to pilgrimai:*', if lost, 
must be rojiaired to the extent of a third 
of the estate, 7 01 

A legacy, after being divided off by llie 
magistrnbo, desoendH to the legatee’s heirs 
in case of his decease, 701 
An executor may sell a slave of tlic estate^ 
for the discharge of the debt.'* u]>on it, in 
absence of the crcilitors, 701 
Unless the slave be involvul in debt, 701 
An executor having sold and receiveikr.lie j>rice 
of an article which afterwards i)ro’ves to 
be the property of another, is aceountable 
to the purchaser for the price he had 
so received, 701 

But^f tJiis have been lo.st he may reimbur.ve 
himself from the person to whom the 
aitiole bad fallen by inheritance, 702 
An executor may accept a transfer for a debt 
due to his ^nfant ward, 702 
Or sell or purchase movables on his account, 
702 

He may also sell movables on account of an 
K absfnt adult heir, 702 

He cannot trade with his w ard’s portion, 702 
He may soli movable projictty on account of 
the infant absent adult brother of the 
tesUtor, 703 

The iKjw'er of a father's executor precedes 
that of the grandfather, 703 • • 

there bo no executor, the grandfather is 
the father’s representative, 703 
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Chapter VIII. 

Of Evidenpe with respect to Wills, 70$ 

The evidence of two executors to the appoint- 
ment of a third is not^alid, unless fie 
claim or admit it, 703 

The evidence of orjAans to* the appointment 
of an executor is not adnfttted if he deny 
it, 703 

The testimony of executors with respect to 
property on behalf of an infant, 703 
Or of an absent adult, is not admitted, 703 
The mutual evidence of parties on behalf of 
ejich other to debts due to each from an 
estate is valid, but not their evidence to 
legacies, 704 

Unless each legacy respectively consists of 
a slave, 701 

A mutual evidence of this nature is voM 
where it involves a right of participation 
in the witnesses, 704 

Wine.— See Pawns, 038. — Punishment, 19a. — 
Salk, 309. — Usurpation. 

Purchase and sale of, 251 
Discharge of debts. — Sec PiioiuuiTEi) LiquoRS. 
Zakat, tithe to be levied on, 13 
Debts cannot be paid by sale of, 605 
Optional pnrclia.sc of. —See Salk, 251 
Dow'cr consLsting of, 57 
Witness. — See Deki>. —Evidence. 

Retraction of.— See Evidence. 

A false, must be stigmatized, 372 
In case of whoredom.— See Punishment. 

In marriage.— See I\Iaruiage. 

Primary and secondary, 102 
Hired to give evidence, 864 
May letiaet in court wliat they have advanced 
thiongh aiquehun.'^ion and forgetfulness, 
304 

Disagreement of, in their testimony, 365 
Wives — 

Fimr allowed, 31 

Equal partition of (‘ohabition required among 
a pi anility of, 06 
Wool. — See Salk, 26S 
Woman — 

May execute ollice of Ivazee, 311 
WoMKN — 

Evidence.— See Evidence, 354 
May a]»point agent for litigation, 37S 
May contract themsedves in mariiago, 34 
Cannot be contracted against her will, 24 
May marry on receiving advice of her wddow'- 
hood, or divorce, 004 
Rules a.s to probation, 133 
The persons of, coiisideieJ as objects of re- 
spect, 187 * 

IMethod of, receiving evidence of l)eiiig men- 
• stiiious, 337 
Evidence of, 353 

Decorum to be observed tow^ards, 598 
Abstinence from, in particular situation.^, 601 
WOOL- 

Sale of, upon animal, *270 
Work— 

Bail for the perfonnancerof, 324 
Workmen — 

IHfbof.— SeeHiRE. ^ 

Wnftc. — Sf'p A ppROPUT vTrov<! 
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Yahk£n, or Conditional Vows. — See Div'orcb, 94. 

• — Retractifb of evidence to a, 

Yamekn G.vmoos.— S ee Vows, 150 
Yameen AIoONi#ID, 150 
Yameen Lioiio#, 150 

Yawm al Fitter, 23 
Yawm al Niiir, 24 
Ya al Fitter, 22 
Ya Kikban, 592 
Yazeed. — S ec SACRincE, 


Zabdah — 

Of Zahhah^ or the shiytnf/ of aulmals far fnnl^ 
5!S7 

All aninmls killed for fo<td, except fish and 
locusts, must l*e slain hy, 

Is of two kinds, l>y choice, and of necessity, 
5S7 

It must he ]'erfonnod I'N a MuMsulnian (u- a 
Kiiahce, 5^7 

Provided he he a i)crson acquainted with the 
form of invocation, whctlicr man or w oman, 
infant or idiot, 5S7 

It cannot bo j»erfonn(*d Ity a ^ra;;ian, !)S7 
An apostate, 5s7 
Or an idolater, 5S7 

Game slain in any jdacc hy a Mohrim is tin- 
lawful, or slain hy any otlicr ptason in holy 
^u’ound, 587 

Rules with resiH'ct to the Tasincea, or invoca- 
tion, 588 

In the first sjucies of, i* inn^t ho piononnoed 
whilst the aniinar.s tliinat is cutting; and 
in the se(‘ond .s])ocics, upon shootiii" the 
uirow', or h'ttin;: loose the dop; oi liawk at 
the oainc, 5 SC' 

Nothin.;!; must he said except the invooaiion, 
58l> 

Proi/cr method for slayin;; animals, 589 
It may he jkj formed with naih, iiorns, or 
teeth plelaehetl from their native jilace), 

589 

Or with any sharp instrument, 599 
Precautions tf) he ohserve<l hy the slayer, 

590 

The animal is law-ful aUhou;;li it he woumled 
previous to cutting its throat, 590 
All tame animals must l>e slain hr cutting tlic 
* throat ; and wild animals hy chasing or 
shooting them, 590 ^ 

Camels must ho slain hy Nahr rather than 
by, 591 

The fd'ius of a slain animal is not lawful, 

591 

0/ the Tkioga v'hich may he Jawfaliy eatciiy 
and of those which may nof, 591 
All beasts and birds of prey are unlawful, 
591 ^ 


ZABBAU-^continued, 

Rooks are neuter, but carrion crows and 
ravens are unlawful. — Magpies, the crooo'* 
dile, otter, all insects, and the ass and 
mule are unlaw^ful, 591 
Hiu^s are neuter, 591 

No aquatic animal is lawful except fish, 592 
Fish which jHirish of themselves are not 
lawful, 

Zadbaii.— S ee Food. — IIuntino. 

Slaying animals for, 087 
Zakat — 

Definition of, 1 
ChapttT I 

Introtho'torv. 1 

OMigal ion of, and conditiouK upon wddeh It is 
imMunlicnt, 1 

Not duo from infant <1 nor from maniacin, 1 
Vith certain exeeptums, 2 
Nor from .Mnkatihs, 2 
Nor fiom insolvent (h'htors, 2 
Nor upon the nccos^aiieH <‘f life, 2 
Nor upon uncertain jiropcrty, 2 
It is line upon unqucHl ional>lo jiroperty, 3 
Intention of trallic in property Huhjecta it 
to, 3 

Intention of, In the payment necessary to iU 
xalidit), 3 

Kxception under ceitain circumstances, 3 

Ohaptm H. 

(tf Zalat from *8af/’V(r»i; /.f., from herds and 
j!orh\ \ 

Detiniti<tn of Saw'fiycem, 4 
(f Zahat’of (’(tmelii, <l'c,, 4 

One goat due upon five cainols, 4 
Ft male camels only lawful in the payment 
of, 4 

(’amcls <d all ilcHcripilons included, 5 
t>f homed eat tie, .f 

One yearling tine uptm thirty kino, kc., 5 
IhiHaloe'-i ate ineludid wilfi other horiicd 
0attl<‘, 5 
Of (ioatx: — 

( >ne <ln(‘ niHtn forty, 5 

• Kills 01 lamhs are not aceeidahle payment 
unle'-M ahovi' It >ear old, 5 
Rut males and females am e()ual!y necept- 
ahle, 0 
Of : 

One deenar per heatl <lue upon ImrsoH, or five 
titenars ]ier cent, or tin; total value, 0 
N«-t due upon droves consisting entirely oithcr 
of males or ferrialcs, tl 

No, due npmi asscH ormuicH, unless u articles 
of commerce, ti 

Of Kuh^ (JaheSy and CameU Colts : — 

Not <lue u]ion young of lierds or flocks until 
a year old, f] • ^ 

One camel’s colt due on twenty-five, 6 
Case of payment of, hy substitution, C 
Kulwtitution of value lawful, C • 
Labouring cattle exempt from, 7 
Must he ])aid jn cattle of a incHlium value, 7 
Law resiHicting property tkcquircd in the 
inkiim Ijetween the payments, 

Rules respecting the Afoo, 7 
^ Case l>eing levied by the reVicls or Bcbis- 
matics, S 
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How far %he Taglib tribe are enbject to, 8 
Accidental deetmction induces exemption 
from, S . 

A partial dcatrnction induces a proportion- 
able exemption, 

Chapter III. 

Of Sihert 9 

No, due on less than 200 dirms, 9 
And upon 200 at the rate of 2^ per cent., 9 
And at the same rate for every 40 above 
200, 9 
Objection, 9 
Reply, 9 

Rules respecting the calculation of a Nisab of 
silver, 9 
Of Gold, 10 

No, due upon less than 20 Miskals ; and 
upon 20, at the rate of 2^ per cent., 10 
And at the same rate upon every four above 
twenty, 10 
Ocneral rule, 10 

Of the, of Personal Chattel Property, 10 
Due upon all merchandize, 10 
Mode of ascertaining the Nisab of merchan- 
dize, 10 

Property not exemi^ted by an intervening 
defect in it, 11 

Other chattel property may bo united with 
money or bullion to form a Nisab, 11 
And also silver with gold, 11 
Cha^der IV. 

Of the Laws respecting those who come heforc 
the Collector, 11 

Declarations respecting property, when made 
upon oath, to be credited, 11 
Declarations of Zimmeea to bo credited, 12 
But not those of aliens, 12 
Proportion levied upon merchandize, 12 
To be levied upon the property of aliens to 
the value of fifty dirms or upwards, 12 
Proportion to be levied on the property of 
aliens, 13 

Must not bo exacted roi>eatcdly, 1 3 
Tithe to be levied on wine, 13 , 

But not on Bazai or Mozaribat ])rop('ity. 13 
Mazoon slaves subject to it, 1 1 
Unless accompanied by their owners, 1 1 
Chapter V. • 

Of Mines and Buried T’ccasurcs, 14 
Distinctions, 14 

Mines subject to a, of onc*fifth, 1 4 
Obiection, 14 
Refiy, 14 

Case of a mine within a house, 1.5 
Or of lands which are private property, 15 
And of buried treasures, 15 
Of mines as: buried treasures found in a 
foreign aountry, 16 

Precious stones not subject to impost, 16 
Quicksilver subject tp impost of a sixth, but 
not pearls or amber, 1 6 
Chapter VI. ^ 

Of, upon the Mmits of the Earth, 16 
A tithe due upon the j^roduct of lands 
watered by natural means, 16 
And a half tithe upon the product of lands 
watered by artificial means, 17 * 
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Rule reacting lands which partake of bot|} 
de^ptions, 17 
Tithe due upon honey, 17 
And upon wild honey and fruits, 17 
And upon all the product of^tithe lands, in- 
discriminately, 17 

And double tithe upon thos^ands when held 
by Toglebees, 18 a 

Cases of transition of property in land sub- 
ject to double tithe, 18 
Land devolving from a Mussulman to a Zim- 
mee becomes subject to tribute, 18 
Case of a Mussulman, 18 
Case of a Majoos, 18 

Definition of tithe -water and of tribute- 
water, 19 

Impost upon land the property of Toglib 
women or infants, 19 
Chapter VII, 

Of the Disbursement of, and of the Persons to 
\i'hose Use it is to he Applied, 19 
Persons to whose use it is to be applied, 19 
Definition of the terms Fakeer and Miskeen, 

19 

Allowance to the collector, 19 
Definition of other terms, 20 
Not to be bestowed upon Zimmees, 20 
Cases which do not constitute a payment of, 

20 

Persons who are not proper objects of its 
application, 20 

To be discharged by erroneous application of 
it to an improper person, 21 
Unless that person be the slave or Mokatib 
of the donor, 21 

Other persons upon whom, may be lawfully 
bestowed, 22 

Of one city not transferrable to another, 
except in ccitnin cases, 22 
Ch.npter VIII. 

Of Sffdl'a- fittir, 22 
Definition of the term, 22 
Obligation of, 22 
Conditions of the obligation, 22 
Persons upon whom, or in whose behalf, it is 
incumbent, 23 

Persons upon whom, or in whose behalf, it is 
not incumbent, 23 
Exception, 23 

Not incumbent on behalf of slaves kept as 
articles of traflBck, 23 
Nor on behalf of a i)artnershlp slave, 23 
Incumbent on beh.alf of infidel slaves, 23 
But not on behalf of a slave the property of 
an infidel, 24 

Case of a slave sold with a reserve of option, 
24 

Of the Measure of Sadha-fittir, and of the 
• of its Obligation and its Discharge, 24 
Proportion of Sadka-fittir, and of the articles 
in which it may be discharged, 24 
The time of the commencement of the obliga- 
tion, 25 

Upon partners’ property, 230 
Alms gift of Mai includes all property sub- 
ject to, 349 
S|e Inhibition, 523 
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ZiPFBR, xxviii o 

Zibab. — See Abominations, 602. — Divorce, 
117 

Zamins. — See Bail, 327 


ZnfAK, 8 
ZnCMBE— 

Hay tesUfy concerning a Hoostamin, 888 
Land devolving from a Muaaulman to 
becomes subject to tribute, 18 
ZiMMEKS.— See Sale, 309.— Wills, 695 
Declarations by, to be oreditetl, 12 
Zakat not to be bestowed upon, 20 
ZiNNA, or Whoredom, 176 
ZiRRA, 91 
ZooT, 258 
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A PILGRIMAGE TO .MECCA 

BT THE 

NAWAB SIKANDAR BEGUM OF BHOPAL. 

Translated from the Original Urdu, 

By Mbs. Willouohbt Obbokke. Followed by a Sketch of the 
History of Bhopal. By Col. Willooghbt-Osbohne, C.B, 

This is a highly important book, not only for its literary merit, and tlw > 
information it contai^ but also from, the fact of its being the first worit' 
written by an Indian lady, and that lady a Queen. 
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Atterbory Kealoin, Ao. 

The Memoir and Correspondence of Francis Atterbury, Bishop 
of Rochester, with his distinguished contemporaries. Compiled 
diiefly from the Atterbniy and Stuart Papers. By Folkestone 
WiLLUMS, Author of “ Lives of the English Cardinals,” Ac., 
2 Tols. 8vo. £l 88. 

Autobiography of lutfiillaL 

A Mohammedan Gentleman, and his transactions with his 
fellow creatures. Interspersed with remarks on the Habits, 
Customs and Character of the People with whom he had to deal. 
- Edited by E. B. Eastwiok, C.B., M.P., F.R.S., &c. Post 8vo. 
10s. 6d. 

Autobiography of Miss Cornelia Knight, 

Lady Companion to' the Princess Charlotte of Wales, with 
Extracts from her Journal and Anecdote Book. Fourth 
Edition, 2 vols. 8vo., with Portrait of the Princess. 128. 

Bengal Artillery. 

A Memoir of the Services of the Bengal Artillery from the 
formation of the Corps, By the late Capt, E. Buckle, Assist - 
Adjut.Gen.Ben. Art. Edit, by J W. Kaye. 8vo. Lond. 1862.108. 

Bemays, (Dr. A J.) Students’ Chemistry. 

Crown 8vo. Ss. 6d. (See page 26). 

Burning's (B. H.) Travels in Persia, Ac. 

2 vols. 8vo. 168. 

Birth of the War Qod. 

A Poem. By Kalidasa. Translated from the Sanscrit into 
English Verse. By Ralph T. H. Griffith, Esq. Ss. 

Blanchard’s (S.) Yesterday and Tthday in India. 

Post 8 VO. 6s. (See page 82). 

Blenkinsopp’s (Bev.,E. L.) Doctrine of Development 

In the Bible and in the Church. In crown 8vo. lOs. 6d. 

Botany of the Himalaya Mountains. 

And other Branches of Natural History of the Himalaya Moun- 
tains, and of the Flora of Cashmere. By J. Forbes Royle, 
M.D., V.P.R.S. 2 vols. folio London, 1839. £7 Ts. 

♦m* Thit Book i$ now very scarce. 

B9wrin^'s Flowery SorolL 

' A Ghmese Novel. Translated and Illustrated with Notes by 
Sm J. Bowbino, late H.B.M.''Plenipo. in China. Post 8vo. 
lOs. 6d. 



4 Wm. H, Allen A Co;, 


Oniiie Galatea,’* 

Captain H.R the Duke of Edinburgh, K.O., m 1 867 <t^ 1868. 
By tile Rev. John Milner, B.A., Chaplain ; and Oswald W. 
BbieblV. Illustrated by a Photograph of jS.R.H. the Duke 
of Edinburgh ; and by Chromo-Lithographs and Qraphotypes 
from Sketches taken on the spot by 0. W. Bbieblt. 8vo. ICs. 

** The book ii fall of adrenttires, and will be read with interest by 
all.'* — Obierter. 

** It is written in a lireiy and spirited style, and, putting aside the 
interest it gains as the histoiy of the hearty and loyal reception which the 
jPrinoe everywhere received, it is a very readable vomme of travel .... It 
is throughout interestingly written, ana will well repay perusal." — Standard, 

** The book contains no mere dry chronicle of fiicts, for there are 
interspersed many interesting details of the history and soenery of the 
countries visited, and brief accounts of the manners and customs of their 
inhabitants. We do not think the most captious reader will be inclined to 
find fuilt either with the quality or quantity of the materials provided fbr 
his delectation.'*— ^aromiaer. 

Ctumingham’i (Alex.) LadakL 

Royal 8vo. £l Is. (Seepage 17). 

Sollinger’i First Age of Christianity. 

From the German. By Rkv. H. Notcombe Oxenham. 8vo. 
13s. 6d. (See page 8.) 

Doran (Dr. J.) of the English Stage. 

3 Vok. 8vo. 188. .41*0 C/tflapJ5dition. post 8?o. Os. (Seep.37.) 

Drain of SUver to the East, 

And the Currency of India. By W. Nassau Lees. Post 8vo. 8s. 

Barth’s History, 

Or First Lessons in Geology. For the use of Schools and 
Students. By D. T. Ansted. Third Thousand. Fcap. 8vo. 38. 

East India Galonlator, 

Or Tables assisting Computation of Batta, Interest, Com- 
mission, Rent, Wages, Ac., in Indian Money. With Copious 
Tables of the Exchanges between London, Calcutta, Madras, 
and Bombay, and of the Relative Value of Coins Current in 
Hindostan, Tables of the Weights of India and China, with the 
,, res^tive proportions, Ac. To which is subjoined an account 
of we Monies, Weights, and Measures of India, China, Pmsia, 
and Arabia, Ao. By T. Thubwton. 8vo. Lond. 1 833. Reduced 
to lOe. 
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BdgJl’i (J. 6.) Xodera Hiitory. 

ISmo. 68. 6d. 

Edinbiucgli (The Poke oQ OroiM ef the **Oekte«.” 

With inustiatioQS. 8to. 168. (See page 5). 

Bdwudi’ (H. B.) Riufiaiu at Home. 

With Illustrations. Post Svo. 6s. (See page 26). 

Sdwarde’ (H. 8.) Eiitory of the Opera. 

2 Vols., 8to. lOs. 6d. (See page 12). 

Sdwardi’ (H. 8.) Foliah Captivity. 

With Illustrations. 2 Vofs., 8vo. 268. 

Elementary Xathematiea 

A Coarse of Elementary Mathematics for the use of candidates 
for admission into either of the Military Colleges; of appli- 
cants for appointments in the Home or Indian Civil Services ; 
and of mathematical students generally. By Professor J. R. 
Yoono. In one closely-printed volume. 8vo., pp. 648. 128. 

“ In the worh before us he has digested a complete Elementary 
Course, by aid of his long experience as a teacher and writer ; and he has 
produced a very useful book. Mr. Toung has not allowed his own taste 
to rule the distribution, but has adjusted his parts with the skill of a 
veteran.”— .dtAeatewm. 

Emigration to British India ; 

Pro&table Investments for Joint-Stock Companies and for 
Emigrants who possess capital ; Employment for Intelligent 
and Enterprising Young Men : ample Supplies of Cotton, Silk. 
Sugar, Rice, Indigo, Tobacco, and other Tropical Productions : 
increased Demand for Manufactured Goods; Superseding of 
Slavery ; Openings for Missionary and Educational Societies ; 
Employment for Twenty Millions of Hindoo Labourers upon 
upwards of One Hundred Million Acres of Fertile Land in 
British India which is now Waste wd Unproductive. By 
EnwABD West, of Warrington. 1 867. With Map, price bs. 

Ubiglish Cardinalf. 

The Lives of the English Cardinals, from Nicholas Break- - 
speare (Pope Adrien lY.) to Thomas Wolsey, Cardinal Legate , 
With Historical Notices of the Papal Court. By Folkssiokk 
Williams. In 2 vols. £l 128. 

" It it not only a meritoriont •ddition to our biogr^hkial liten|tur8, 
but A niehil woA in aid of the later hiatoty of the Mother CSiur««of 
England. It ia a Work evinoingi much erudition, a^ tiie Author lisa 
spared no pains in the reeearohes necessaiy to autiientiaats mid iHustmte 
his materials .” — Mormmg Post. * • 
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Sulidi Homw ia ladiE. 
Part I. — ^The Three Loves. 
Two Tols., Post Hvo. 16 b. 


■ r~ 

Part II. — The Wrong Turning, 


These volumes were written by a lady well known in Indian 
Society^ and form a truthful picture of Indian life as it now is. 

''Two most cbarming rolumes, coniaininf; stories of no common 
sttraotiTeness .” — Homeward Mail. 

“ The stories are written with much spirit and force, and abnndanee 
of incident sustains the interest thronghout.” — Examiner, 


Eiwlish in Western India, the : 

Being the Histoiy of the Factory at Surat, of Bombay, and 
the subordinate Factories on the Western Coasts. From the 
Earliest Period until the commencement of the Eighteenth 
Centuiy. Drawn from Authentic Works and Original 
Documents. By P. Andkbsok, A.M. Sec. edit. 8vo. Ids. 

Escape from Gwalior. 

A Lady’s Escape from Gwalior, and Life in the Fort of Agra 
during the Mutinies of 1857. By R. M. Coopland. lOs. Cd. 

Essays Military and Political, 

Written in India by the late Sir Henry Montgomery Law- 
rence, K.C.B., Chief Commissioner of Oude and Provisional 
Governor-General in India. 8vo. Ids. 

^ Contents — Military Defence of our Indian Empire. Written 

in 18dd. — The Kingdom of Oude. Written in I8d5. — Mah- 
rattah History and Empire. Written in 18d5. — Lord Har- 
dinge’s Indian Administration. Written in 1 8d7. — The Indian 
Army. Written in 1856-6.-— Army Reform. Written in 1866. 

EergOBBoa (Jas.) Tree and Serpent Worship. 

Itoyal dto. £6 5s. (See page 29). 

The First Age of Christianity and the Chnroh. 

By John Ignatius Dollinger, D.D., Professor of Ecclesiastical 
History in the Utflversity of Munich, &c., &o. Translated 
from the German by Henry Nutcombe Oxenbam, M.A., late 
Scholar of Baliol College, Oxford. Second edition. 8vo. 
pp. ddO. 128. 6d. 


ti Contents,— Book I.— Christ and the Apostles.— Ministry and 

Teaching of Christ. — St. Peter and St. Paul, St. James, St. 
Jude, St. John, and the remaining Apostles. 
f Book II.— DoctrineoftheApostlcs.—Scriptupeand Tradition. 
*fThe Trinity, Incarnation, and Redemption.— The Church and 
,the Sacraments. — The last things, and the future, of the 
f * Church and the World. 
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The Fint Age of Ckrutianiig, eonttniMd. 

Book III. — Constitution, Worship, and Life of the Apostolic 
Chutdi. — Orders and Offices of Minist^ and Spiritual 
Gifts. — Ordinances of Discipline and Worship, and Religious 
Ideu. — Boclesiastical Institutions and Customs.*>-Sooial and 
Political Relations. 

“We are rery glad to we the Work of to temperate and Itige* 
minded, and patioit a theologian in an English dreea. Mr. Oxenlum has 
performed his part as translator with much skilL— OtMrdMm. 

Pita Gerald’s (W. F. Vesey) 

Egypt, India, and the Colonies. Crown 8vo. Ss. 

Forbes (Dr. Duncan) History of Chess. 

8vo. 7s, 6d. (See page 11). 

Franz Schubert 

A Musical Biography, from the German of Dr. Heinrich 
Kreisle von Hellbom. By Edwabd WiLBEBroncE, Esq., 
Author of “ Social Life in Munich.” Post 8vo. 6 b. 

Gazetteers of India. 

Thornton, 4 vols., 8vo. IBs. 

„ 8vo. 21s. 

„ (N.W.P., &c.) 2 vols., 8vo. 268. 

Pharaoh’s S. India. 8vo. With 4to A tlas. iB3 Ss. 

Gazetteer of Southern India. 

With the Tenasserim Provinces and Singapore. Compiled 
from original and authentic sources. Accompanied by an 
Atlas, including plans of all the principal towns and canton- 
ments. Royal 8vo. with 4to. Atlas. £3 Ss. 

Gazetteer of the Puiyaub, Affghanistan, &o. 

Gazetteer of the Countries adjacent to India, on the north-west, 
including Scinde, Affghanistan, Beloochistan, the Punjaub, and 
the neighbouring States. By Edwabd Thobhtom, Esq. 2 
vols. 8vo. £1 &8. • 

I Geography of India. 

I Comprising an account of British India, and the various states 
I enclosed and adjoining. Fcap. pp. 250. 2s. 

Geological Papers on Western India. 

Including Cutch, Scinde, and the south-east coast of Arabia. 
To which is added a Summary of the Geology of India gene^ 
rally. Edited for the Government by Hembv J. CABnuti 
Assistant Surgeon, Bombay Army. Royal 8vo. with folid 
Atlas of maps and plates ; hw-bound. £2 2b. 
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Oemaa Life aEd^Maimers 

As seen in Saxony at the present day. With an account of 
Town Life — Village Life^Fashionable Life— Married Life — 
School and University Life, Ac., of Germany at the present 
. time. Illustrated with Songs and Pictures of the Student 
Customs at the University of Jena. By Henry Mayhew, 
Author of ** London Labour and London Poor,** &c. 8 vols. 
8vo., with numerous illustrations. 18s. 

A Popular Edition of the above. With illustrations. Cr. 8vo. Ts. 

‘‘This is a work which in its outspoken and perhaps sometimes 
boisterous frankn^s, will shook many admirers of Goethe and Schiller, and 
of the land th^ lived in ; but which, nevertheless, in despite of the honest 
downright blows whidi Mr. Mayhew distributes so freely with his English 
cad|^ on the members of almost every Gtennan class and profession, and 
on dmost ev^ German custom and institution, is full of original thought 
and observation, and may be studied with profit by both Gbrman and 
English— espeoiaUy by the German.” — Athenc&wm. 

Olyn’t (A. G.) Civilization in the 5tli Century, 

a vole, post 8vo. £l la. (See page 1 1). 

Grady’i (S. G.) HEoluunedan Law of Inheritance & Contract. 

8vo. 14 b. 

Qrady’i (S. G.) Hindu Law of Inheritance and Contract. 

8vo. £% 3s. 

Grady’s (S. G.) Institutes of Menu. 

8 VO. 12s. 

Griffith’s Ralph (T. H.) Birth of the War Ctod. 

8to. 6s. 

Hamilton’s Hedaya. 

Four vols,, 4to. Calcutta. £7 JTs. 6d A new edition, with 
the obsolete passages omiflied, and a copious Index added by 
S. G. Grady. 8vo. £l lbs. 

Handbook of British^India. 

A guide to all who may have business with India. By J. H. 
Stocqueler. Third edition, with Map. 1854. Post 8vo. Cs. 
Handbook of Beferenoe to the Maps of Tmiia. 

^ Giving the Lat. and Long, of all places of note. 18mo. 8s. 6d. 

Thitwill bt found a valuable Contpaniott io Mettrt, AUen &Co'» 
Mwf* India. ^ 

He^ya. 

, ^nuislated from the Arabic by Walteb Hamilton. In 
1 *4 vol8.,4to. £7 178, 6d. 

1 ^ A Ww J^dition, with Index by S. G. Geadt 8vo. £1 lbs. 
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Henry Vm 

An Historical Sketch as affecting the Befonnation in England. 

By Gbabucs Hastikbs Collbtib. Post 8vo. ds. 

Hindoo Law of Inheritanoe. 

A Treatise on the Hindoo Law of Inheritance; comprising 
the Doctrines of the various Schools, with the Decisions of 
the High Courts of the several Presidencies of India, and the 
Judgments of the Privy Council of an Appeal. By Standish 
Grove Grady, Barrister-at-Law. Reader of Hindu, Mahom* 
medan and Indian Law to the Inns of Court. 8ro. £3 3. 

Hindu Law. 

Principally with reference to such portions of it as concern 
the Administration of Justice in the Courts in India. By Sir 
Thomas Strange, late Chief Justice of Madras. 3 vols. ^yal 
8vo., 1830. 15s. 

Historical Eesults 

Deducible from Recent Discoveries in Affghanistan. By H. 

T. Primsbp, Bengal Civil Service. 8vo. Loud. 1844. 16s. i 

Histories of India. I 

Thornton, 6 vols., 8vo. £2 Ss. (See page 28). 

Thornton, 1 vol., 8vo. 12s. ' j 

Trotter, 2 vols., 8vo. 32s. (See page 29). 

Sewell. Crown 8vo. Ss. (See page 8). 

History of Civilization in the Pifth Century. 

Translated by permission from the French of A. Frederic 
Ozanam, late Professor of Foreign Literature to the Faculty 
of Letters at Paris. By Ashby C. Glyn, B.A., of the Inner i 
Temple, Barrister-at-Law. 3 vqls., post 8vo. j£l Is, 

“The Work will doubtless be read with pleasure by all who take an | 
interest in the early progress of Christianity.” — Ohaerver. 

“ We can conBdontly recommend this Wyk to the attention of onr 
readers, believing that if they will but glance at it, they will bo satisfied | 
only by giving it the attention and careM perusal of which it is so well , 
worthy . — Weekly Begiater. I 

History of Chess, i 

From the time of the Early Invention of the Game in India, | 
till the period of its establishment in Western and Central i 
Europe. By Ddncam Forbes, LL.D. 8vo. 7s. 6d. 

Higtory of China, V 

From the Earliest Records t# a.d. 420. By Thomas Thornton, 
Esq., Member of the Royal Asiatic Society. 8vo., ploth. ^ 
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History of tho Opera, 

From Monte verde to Donizetti. By H. Sutherland Edwards. 
Second edition, il vols., Post Svo. 10s. 6(L 

History of tiie Pniyaub, 

‘ And of the Rise, Progress, and Present Condition of the Sect 
and Nation of the Sikhs. By T. Thornton. Post Svo. 8s. 

Horsbnrgh’s Sailing Bireotions. 

8th Edition. 2 voU, 4<o. 

Bednced in Price from £4 6s. to £2 Ss. 

Containing Directions for Sailing to and from the East Indies, 
China, Japan, Australia, and the Inteijacent Ports of Africa 
and South America. By James Horsburgh, F.R.S., R.A.S., 
R.G.S. 8th edition, Corrected and Revised, according to the 
most Recent Surveys, by Edward Dunsterville, Commander 
R.N., Naval Assistant to the Hydrographer of the Admiralty. 

2 vols., 4to. 1864. Pp. 848 and 881. Reduced £2 2s. 

Notice.— 2%^ Proprietors Hoesbueoh’s East Indu, China, 
AND Australia Sailing Directions, have in prepa/ration an entirely new^ 
corrected^ and revised edition of that work^ which will he printed in one 
large Svo. volume. As a considerable time tvill elapse before the new edition 
is completed^ the copies remaining on hand, of the present 4do edition^ are 
offered at the above reduced price of £2 2s» Care will be taken to render 
the New Edition worthy of the name of Us original compiler. The Book^ 
at this reduced price, can be obtained from the Chief Nautical Book- 
sellers AND Navigation Warehouses at the Principal Ports in 
Great Britain. London : February, 1870. 

Horses of the Sahara, and the Manners of the Desert 

By E. Daumas, General of the Division Commanding at Bor- ' 
deaux, Senator, &c , &c. With Commentaries by the Emir 
Abd-el-Kadir (Authorized Edition). Svo. 6s. 

“We have rarely read a work giving a more picturesque and, at the 
same time, practical accojjtnt of the manners and customs of a people, than 
this book on the Arabs /md their horses.” — Edinburgh Courant. 

“ There is not a page in this book from which we may not gather 
useful hints or valuable information respecting the nature, habits, and 
management of horses.” — Observer. 

a Hough (Iiieat*Col. W.) Precedents in Military Law. 

8vo. cloth. 25s, 

Houston's (Arthur) Hindu and Mohammedan Law. 

A2mo. 5s. 

t 

Bbngary and Tranaylvania in ]i882. 

By Professor D. T. Ansted, M.A., F.R S,, Ac. Post 8vo. Ss. 
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ninrarated Horse Doctor. 

Being au Acour&te and Detailed Account, accompanied by 
more than 400 Pictorial Representations, characteristic of the 
various Diseases to which the Equine Race are subjected; 
together with the latest Mode of Treatment, and all the re- 
quisite Prescriptions written in Plain English. By Edward 
Mathew, M.R.C.V.S. Author of “The Illustrated Horse 
Management.’* 8vo. 18s, 6d. 

Contents. — The Brain and Nervous System. — The Eyes. — 
The Mouth. — The Nostrils. — The Throat. — The Chest and its 
contents. — The Stomach, Liver, &c. — The Abdomen. — The 
Urinary Organs. — The Skin. — Specific Diseases. — Limbs. — 
The Feet. — Injuries. — Operations. 

“The book contains nearly 600 pages of valuable matter, which I 
reflects great credit on its author, and, owing to its practical details, the [ 
result of deep scientific research, deserves a place in the library of medical, | 
veterinary, and non-professional readers.” — JFHeld. 

“ The book furnishes at once the bane and the antidote, as the 
drawings show the horse not only suflering from every kind of disease, hut 
iu the different stages of it, while the alphabetical summary at the end gives 
the cause, symptoms and treatment of each,” — JlJmtrated London Newi, 

lUuBtrated Horse Management 

Containing descriptive remarks upon Anatomy, Medicine, 
Shoeing, Teeth, Food, Vices, Stables; likewise a plain account 
of the situation, nature, and value of the various points ; 
together with comments on grooms, dealers, breeders, breakers, 
and trainers ; also on carriages and harness. Embellished 
with more than 400 engravings from original designs made 
expressly for this work. By Edward Mathew, M.R.C.V.S. i 
In One Volume. 8vo. ISs 6d. 

Contents. — The body of the horse anatomically considered. 
Physic. — The mode of administering it, and minor operations. 
Shoeing. — Its origin, its uses, and its va^eties. The Teeth. 

— Their natural growth, and the abuses to which they are 
liable. Food. — The fittest time for feeding, and the kind of 
food which the horse naturally consumes. The evils which 
are occasioned by modem stables. The faults inseparable from 
most present erections which are used as stables. The so-called 
“ incapacitating vices,'’ which are the results of injury or of 
disease. Stables as they should be. Grooms, — Their pre- 
judices, their injuries, and their duties. Horse Dealers.-^^ 
Who they are: their mode qf dealing: their profits: theil* 
morality, and their secrets. Points. — Their relative import- 
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ttQce, mid where to look for their development. BBBEDnto. — 
Its inconsistencies and its disappointments. Bbejusino and 
Tbaimino. — ^Their errors and their resnlts. Cabbiaoes. — Their 
cost: their make: their excellences and their management. 
Saddlbbt,* Habnbss, and Stable Stodeies.— Of what these 
* consist ; their application and their preservation. 

“Mr. Msjhew thoroughly oomprehendB the matter, and all the 
maiten of etude — ^we may eay every owner of a eingle pony or aee— will 
derive mnnh profit and an equal amount of pleasure by perusing this volume, 
for Ihe book is not only distinguished by common sense but by its power 
of amusiiw.” — Mheweim. , . , 

“ No horseman who can afford to buy it will regret the purchase of 
Mr. Mayhew’s Horse Management.” — Spectator. 

India and Europe Compared. 

Being a Popular View of the State and Prospect of our Eastern 
Continental Empire. By General John Bbiqgs, F.R.S., 
Madras Army. Post 8vo., with Map. Ts. 


Indian and Military Law. 

Mahommedan Law of Inheritance & Contract. By S. G. Gbadt. 

8vo. 14e. ' 

Hamilton’s Hedaya, with an Index. By S. G. Grady. In j 
one thick yolume, Sto. ' 

Menu, Institutes of, with an Index. By S.G. Grady. 8vo. 12s. | 

Hindu Law of Inheritance and Contract. By S. G. Grady. 

8yo. £2 2i. 

Hindu Law. By Sir Thomas Strange. 2 Vols., Royal 8vo. 15s. 

Manual of Hindu and Mahommedan Law. By Arthur 
Hotjbton. 12mo. 6s. * 

Indian Criminal Law and Procedure. By M. H. Starling. 
Boyal 8yo. £1 1^. 

The Law relating to India and the East India Company. 4to. ' 
1865. £3 3s. 

Indian Penal Code, In Questions and Answers. With Ulus- 
tratiye and Explaxiatorj Kotos. By A. J. Lewis. Imp. 16mo. 7s. 6d. 

Law and Customs of Hindu Castes. By Arthur Steele. 
Royal 8yo. £1 Is. 

Precedents in Military Law. By Lieut-Col. W. Hough, 

^ • 8yo. 21 b. 

‘ Practice of Courts MartiaL By Hough & Long. 8vo. £1. 6s. 
Manual of Military Law. By Col, J. K. PrpoN & J. F. Collier. 
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Indilxi Administratioa. 

Letters to an M.P. on the Indian Problem and its Passible 
Solution. By H. G. Keene. Post 8vo. Ss. 

Indian Army and Civil Bervioe List 

Issued in Janjaary and July of each year, by permission of the 
Secretary of State for India in Council. 12mo. 6s, 

Indian Criminal Law and Procedure, 

(Including the Procedure in the High Courts, and that in the 
Courts not established by Royal Charter); with Forms of 
Charges, and notes on Evidence, illustrated by a large number 
of English cases and cases decided by the High Courts in 
India : and au Appendix of selected Acts passed by the Legis- 
lative Council relating to Criminal Matters. By M. H. Star- 
lino, Esq , LL.B., of the Inner Temple. Borrister-at-Law. 
Second edition, comprising the Criminal Procedure Act of 1 869. 
Royal 8vo. 1870. £\ lOs. 

In this vjorJc the sections of the Penal Code have been a/rtanged in 
groups^ and to each group has been appended a short paragraph containing 
information collected from the schedule to the Criminal Procedure Code^ a# 
amended by the subsequent AotSy respecting the Courts competent to try 
offenders^ the mode of arrest^ and the power to take bait Forms of charges^ 
and the evidence necessary to support them^ will also he found in the proper 
places. The sections of both Codes^ relating to punishments^ have been col- 
lected together f so that the whole Icm on that subject will be found arranged 
consecutively in one chapter. The hook on Procedure contains the Criminal 
Procedure Code and the High Court Procedure Aots^ as well as portions of 
English statutes in force in India^ illustrated and elucidated by notes con- 
taining the decisions of the High Courts on those sections which have been 
the subject of judicial notice. This work is thus a complete handbook of law 
and procedure f which is not the case with any of the works published in either 
of the Presidencies. 

Indian Infanticide. ^ 

Its Origin, Progress, and Suppression. By John Cayb-Buown, 
M.A. 8vo. 58. 

Institutes of Menu in English* 

The Institutes of Hindu Law or the Ordinances of Menu, 
according to Gloss of Collucca. Comprising the Indian system 
of Duties, Religious and Civil, verbally translated from the 
Original, with a Preface by Sir Wtiliam Jokes, and collated 
with the Sanscrit Text by Graves Chamney HAUGHiys. M.A., 
F.R.S., Professor of Hindu Literature in the East India College. 
Third edition, with Preface and Index by Standish G* GnupY, 
Barrister-at-Law, and Reader of Hindu, Mahommedan, mnd 
Indian Law to the Inns of Court. 8vo., cloth. 12s. 
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Ionian Iilandi in 

By Pkofbssob D. T. Ansted, M.A., F.E.S., Ac. 8vo., with 
Maps and Cuts. 8s. 

<< What Ur. Ansted saw in the Ionian Islands he saw well and under 
gopd auspices, and has noted down carefully.*’ — 8atwrday Review, 

Israel, 

In the Past, the Present, and the Future, or Lectures on the 
Restoration of the Jews. By Thomas Hutton, F.G.S. 12mo. 
8s. 6d. 

Japan, the Amoor and the Pacific. 

With notices of other Places, comprised in a Voyage of Circum- 
navigation in the Imperial Russian Corvette RyndUy in 1858 — 
1800. By Henry A. Tilley. Eight Illustrations, 8vo, lOs. 
Jersey, Guernsey, Alderney, Sark, &o. 

The Channel Islands. Containing : Part I. — Physical Geo- 
graphy. Part II. — Natural History. Part III. — Civil His- 
tory. Part IV. — Economics and Trade. By David Thomas 
, Ansted, M.A., F.R.S., and Robert Gordon Latham, M.A., 
M.D., F.R.S. New and Cheaper Edition in one handsome 
bvo. Volume, with 72 Illustrations on Wood by Vizetelly, 
Loudon, Nicholls, and Hart ; with Map. 16s. ^ 

** This is a really valuable work. A book which will long remain the 
standard authority on the subject. No one who has been to the Channel 
Islands, or who purposes going there will be insensible of its value.** — 
Saturday Review. 

‘*It is the produce of many hands and every hand a good one. 
Nearly everything which a man can desire to know about Jersey, Guernsey, 
Alderney and Sark, about their history, geography and natural history, 
Professor Ansted and Dr. Latham have contrived to toll/* — Mhenceum, 

JezTold's (Blanchard) at Hopie in Paris. 

Post bvo. Os. 

Kaye (J. W.) The Sepoy War. 

Vol. 1. ISs. (See.page 25). 

Kaye (J. W.) Christianity in India. 

8va lOs. 

Kaye (J. W.) H. St. George Tucker’s Life and Correspondence. 

r 8V0. lOs. 

B^ye’s (J. W.) Memorials of Indian Governments. 

8vo. 10s. 

Kedhe’s (H. G.) Mogul Empire. 

8Vo. 9s. • 
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SSeoM’f (H. 0.) Admiiustration in India. 

Post 8vo. 5s. ' 

Km’t (James) Hatives of India. 

Post 8 VO. lOs. 6d. (See page 28). 

EniglLt’s (Miss Cornelia) Autobiography. 

4th Edition. 2 Vols., 8vo. 128. 

Ladak, 

Physical, Statistical and Historical, with Notices of the sur- 
rounding Countries by Alexander Cdnnjnohaic, Bengal 
Engineers. 8vo. £1 16s.; without the plates, £l Is. 

Lady Moii'an's Memoirs. 

Autobiography, Diaries and Correspondence. Second Edition. 

2 Vols. 8vo , with Portraits. 1 Ss. 

“Surveying as they do considerably more than half the last hundred 
years, and touching upon some of the most instructive events of that period, 
these volumes, it need hardly be said, are most interestina. Princes, Uukes 
and Nobles, Authors, Artists and Literati of every profession crowd the 
pages of the work.” — Dailjf New$. 

Latham’s (Br. B. G.) Nationalities of Europe. 

2 Vols. 8vo. (See page 23). 

Law and Customs of Hindu Castes, 

Within the Dekhan Provinces subject to the Presidency of 
• Bombay, chiefly afiecting Civil Suits. By Arthur Steele. 
Royal 8vo. £1 Is. 

Law Belating to India, 

And the East India Company, with Notes and Appendix 
Fifth Edition. 4to. London, 1866, £3 3s. 

Lawrence’s (Sir Henry) Essays on Indian Subjects. 

8vo. 148. (See page 8). 

Lees’ (Br. W. N.) Brain of Silver to (}ie East. 

Post 8vo. 88. 

Lewis’s (A. J.) Questions and Answers 

On the Indian and Penal Code, with Explanatoiy and Illus- 
trative Notes. Post 8vo. 7s. 6d. , j 

Leyden and Erskine’s Baber. I 

Memoirs of Zbhir-ed-Din Mohammed Baber, Emfetoe of 
Hindustan, written by himself in the Jaghatai Turkic and 
translated partly by the’lige John Letden, Esq., M.D.,sand 
partly by William Erskine, Esq., with Notes and a Geo- 
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graphical and Hist^irioal Introduction, together with a Map of 
the Countries between the Oxus and Jaxartes, and a Memoir 


regarding its construction. By Chables WaDjDIKGTON, of the * 
East ludk Company's Engineers. 4to. Lond. 1 826. £1 5s 


Hahpnmiedani Law of InEaritanee, fto. 

A Manual of the Mahommedan Law of Inheritance and Con- 
tract; comprising the Doctrine of the Soonee and Sheca 
Schools* and based upon the text of Sir W. H. Macnaohten^s 
Principles and Precedents, together with the Decisions of the 
Privy Council and High Courts of the Presidencies in India. 
For the use of Schools and Students. By Standish Grove 
Grady, Barriste^-a^Law, Reader of Hindoo, Mahommedan, 
and Indian Law to the Inns of Court. 8vo. 148. 

' Xamung (Mra) Ancient and Mediseval India. 

Being the History, Religion, Laws, Caste, Manners and 
Customs, Language, Literature, Poetry, Philosophy, Astronomy, 
Algebra, Medicine, Architecture, Manufactures, Commerce, 
&c., of the Hindus, taken from their writings. Amongst the 
works consulted and gleaned from may be named the Rig Veda, 
Sama Veda, Vajur Veda, Sathapatha Brahmana, Baghavat 
Gita, The Puranas, Code of Menu, Code of Yajna-valkya, 
Mitakshara. Day a Bagha, Mahabharata, Atriya, Charaka, 
Susruta, Ramayana, Raghu Vansa, Bhattikavia, Sakuntala 
Vikramorvasi, Malali and Madhava, Mudra Rakshasa, Retna- 
vali, Kuraara Sambhava, Prabodah, Chandrodaya, Megha Duta, 
Gita Govinda, Panchatantra, Hitopadesa, Katha Sarit, Sagaro, 
Ketala, Panchavinsati, Dasa Kumara Cbarita, &c. By Mrs. 
Manning, with Illustrations. 2 vols,, 8vo. SOs. 

“ Mm, Manning’s book will* probably long and deservedly remain 
a standard handbook on the Literature, Arts, and Sciences of Ancient 
India.” — Saiwrday JRemew. 

Manual of Hindu and Muhamedan Law. 

As administered in British India, adapted to the use of Candi- 
dates for her Meyesty's Indian Civil Service. By Arthur 
Houston, A.M., of the Middle Temple, Barrister^t-law, of 
^ Dublin University, ] 2mo. 5s. 

Manual of Military Law. 

By Colonel J. K* Pipon, and J. F. Collibb, Esq., of the 
. Itffket Temple, Barrister-at-Law. 

May&ow’i (Inward) Illustrated Horse Doctor. 

8vo. IBs, 6d. (^e page 13). 
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*Saylt0W'i (Henry) Oermaa Life and Haaaen. 

2 vols., 8 VO. IBs. 

Alto a cheaper edition, Post 8vo. 7g. 4d. (See page 9). 

Meadow’s (T.) Notes on China. 

8vo. 9s. 

Memoir of Central India. 

Including Malwa and the A^oining Provinces, with tiie History 
and copious Illustrations of the Past and Present Condition of 
that Country. By Major-General Sir John Malooui, K.O.B., 
E.S.I. Third edition. 2 vols., 8vo. London, 1882. 128. 

Memoirs of Baber. 

By Letden and Ebskine. 4to. 268. 

Memorable Events of Modem History. 

By J. G. Edgar, Author of the Boyhood of Great Men, &c. 
Post 8vo. With Illustrations. Os. 6d. 

Mexico. 

Travels in Mexico, South America, Ac , Ac By G T. Vionk, 
Esq., Author of Travels in Cashmere, &c., Ac. 2 vols.. Post 
8vo. With Illustrations. 218. 


Military Works. 

Field Exercises and Evolutions of Infantry. 8vo. As, ; by 
post, 4b. 8d. Pocket edition, 19. ; by post, 1b. 2d. 

Queen’s Regulations and Orders for the Army. January, 1, 
1868. 8vo. 3s. 6d. ; by post, 4b. 2d. Pocket Edition, Is. ; by 
poet, 1b. 8d. • 

Cavalry Sword Exercises. 12mo., cloth. Is. ; by post, Is. 2d. 

Cavalry Regulations. For the Instruction, Formations, and 
Movements of Cavalry. 12mo., cloth, 1869, Bs. j by post, 3 b. 4d, 

Manual of Artillery Exercises, Horse Guards. 8vo. 28. 4d. ; * 
by post, 28. lOd. Pocket edition 1b. ; by post, Is. 8d. 

Manual of Field Artillery Exercises. 8vo. bs ; by post, 6s. 6d. 
Pocket edition, la. 6d. { by post. Is. 8d. * • 

Standing Orders and Dress Regulations for Royal Artilfeijy. 
8vo. 5b. , * 
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Musketry Regolatims, as used U Hjtbe. 1868* Is.; by 
post, It* 2± 

Begulations for the Volunteer Force* 8vo. Is* 6d« ; by post,"" 
li. 104 

BeguliUious for Dress of General, Staffs & Begimental Officers. 

2s. 

Infantry Sword Exercise. 6d. ; by post, 7d. 

Companion to the new Bifle Musket. Comprising Practical 
riifonnatioii on the cleaning and management of Arms, and on the 
making of Cartridges. With lUnstrations. 2s. 6d. ; by post, 2 b. 8d. 

Medical Regulations for the Army, Instructions for the Army, 
Comprising duties of Officers, Attendants* and Nurses, &o. Is. 8d. ; 
by post, 2s. 

Purveyors’ Regulations and Instructions, for Guidance of 
Officers of Purveyors* Department of the Army. 8s. 

Military Train Manual. Is, 

The Sappers’ Manual. Compiled for the use of Engineer 
Volunteer Corps. By Col. W. A. FEANXLiJ!a>, E.B. With 
numerous Illustrations. 2s. 

Regulations for the Movements and Formation of a Division 
12mo. 88. 

A Military System of Gymnastic Exercises, for the use of 
Instructors. By AbohibjllI) Maolabxn. Crown 8vo. Is. 6d. 

A System of Fencing, for the use of Instructors. By A. Mao- 
LABXN. Is. 

Gymnastic Exercises, System of Fencing, and Exercises for. 
In one voliune. Crown 8to. 8s* 

Army Equipment. Prepared at the Topographical and 
Statistical Department, War Office. By CoL Sir Hbnet Jambs, 
EJB)., F JEt.B., Ac., Director. 

Paet. 1. — Caealrv.^ Compiled by Lieut, H. M, Hobebe, 2nd Life 
Guards, Boyal 8vo. ^ 

Pabt 4k^Militafy TrcUn, Compiled by Lieut. H. M. Hozibe, 
2nd Life Guards. Boyal 8vo. 2b. 6d. 

Pabt 6.— Compiled by Capt, F. Maetin Peteib. 
Boyal 8to. With Plates. 5s, 

Pabt 6*-^Commif^arud* Compiled by Lieut. B. M. Hozibe, 2nd 
Life Guards, Boyal 8vo. Is. 6d. 

Paet ^.^SotpUal Service, Compiled by Capt. Maetiit Pbteib. 
Boyal 8to. With Plates. 5 b. 

*3jand-book Dictionary for the Militia and Volunteer Services, 
Containing a variety of useful infbrmation, Alphabetically arranged. 
Pocket siae, Ss. 6d. ; by post, 8s. 8d. 
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Regulations applicable to the European Officer in India. Con- 
taining Staff Corps Buies, Staff Salaries, Commands, Ptirlough and 
• Retirement Begulations, &o. By Gxo&Oe E. Cochkanb, late 
Assistant Military Secretary, India Office. 1 voL, post 8vo. 7s. 6d. 

The Military Encycloprodia ; referring exclusively to the 
Military Sciences, Memoirs of distinguished Soldiers, and the Narra- 
tives of Remarkable Battles. By J. H. Stocquelbb. 1868. 8vo, 
128 . 

** In a volume which occupies but little room, the officer and the 
soldier may here command, at a glance, the cream of many valuable works, 
and obtain information on almost any point of interest .*’ — United Service 
Magazine, 

Treatise on Military Surveying; including Sketching in the 
Field, Plan- Drawing, Levelling, Military Reconnaissance, &o. By 
Lieut.-Col. Basil Jackbon, late of the Royal Staff Corps. The 
Fifth Edition. 8vo. Illustrated by Plans, Ac. 14s. 

Celebrated Naval and Military Trials. By Pktkr Buhke. 

Post 8vo., cloth. lOs. 6d. (See page 5). 

Manual of Military Law For all ranks of the Army, Militia 
and Volunteer Services, comprising an account of the Oonstit ution, 
Composition, and Procedure of Courts -Martial, and a Detail of the 
Crinaes that may be tried and the Sentences that may bo awarded by 
eskch description of Court j also a notice of the Practice and Pro- 
cedure of Courts of Inquiry, and a short Exposition of the Law of 
Evidence, to which is added the Volunteer Act, an account of the 
law relating to Recruiting, and a Review of the Duties, Obligations, 

* and Liabilities of Soldiers to Civilians and the Civil Power j of the 
Duties of Civilians towards the Military ; and of the Legal Rights, 
Privileges and Exemptions of Soldiers. By Colonel J. K. Pipon, 
Assist. Adjutant General at Head Quarters, & J. F. Collier, Esq., 
of the Inner Temple, Barrister-at-Law, Third and Revised Edition, 
Pocket size. 6 b. 

Elementary Principles of FoHification. A Text-Book for 
Military Examinations. By J. T, Htdb, M.A. Royal 8vo. With 
numerous Plans and Illustrations. lOs. 6d. j by post, I Is. 

Principles of Gunnery. By John T.^Hyde, M A,, late Pro- 
fessor of Fortification and Artillery, Royal Indian Military College, 
Addiflcombe. Second edition, revised and enlarged. With many 
Plates and Cuts, and Photograph of Armstrong Gun, Royal 8vo. 
148. 

Contents. — Laws of Matter. Air, Resistance of, to Moving ^ 
Bodies. Projectiles, Rotation of, Deflections of, Eioentric. Rifle, 
Principles of. Shot, Laws of, Penetration of, Examples of Actual 
Penetration of. Gunpowder, Theoretical Investigation of Composi- 
tion and Combustion of,, Manufacture of, Proof of. Gun-Odtfpn, 
Composition ot Manufacture of, Experiments with. Ordntnee, 
Laws of, Construction of, Manufiacture of, Rise of. Guns, Manage- 
ment of. Rifles, General Principles of, Considerations affecting # 
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Bate of Twist, Jhtm of Projectiles, Sue of Bore, Pattern of 
Whitwortk, Turner, Menrj, Ingram Eifl^ Enfield Eifie, 
Amertcau Gbrerument Bifie. Bre^h- leading Bi^. Lancaster* 
Chins and Bifies. Rercfirers. Armstrong Bified Guns. Description 
^ of^ Construction of, Prmeotiles used witn, Time-Puze^ Concussion- 
Fuze, Sights, Tables of ^^ges, Deflections, Ac., Ac. 

Treatise on Fortification and Artillery. By Maijor Hector 
Stbaith. Berised and re-arranged by Thomas Cook, B.N., and 
JOHif T. Htdb, M.A. The Seventh Edition. In one large Boyal 
Svo. volume. Illustrated by Four Hundred Plans, Outs, Ac. £2 28. 

Precedents in Military Law ; including the Practice of Courts- 
^Martial ; the Mode of Conducting Trials ; the Duties of Officers at 
Military Courts of Inquests, Courts of Inquiry, Courts of Bequests, 
Ac., Ac, The following are a portion of the Contents 
1. Military Law. 2. Martial Law. 3. Courts-Martial. 4. 
Courts of Inquiry. 6. Courts of Inquest. 6. Courts of Bequest. 
7. Forms of Courts-Martial. 8, Precedents of Military Law. 9. 
Trials of Arson to Bape (Alphabetically arranged.) 10. Bebellions. 
11. Biots. 12. Miscellaneous. By lAeut.-Col. W. Hotran, late 
Deputy Judge- Advocate- General, Bengal Army, and Author of 
several Works on Courts-Martial. One thick Svo.vol. 253. 

The Practice of Courts-Martial, by Hough & Long. Thick 8vo, 
London, 1825. 26s. 

Military Sketches ; containing the French Army ; the Italian 
War } the Austrian Army j the French Soldier ; the British Soldier j 
Macmahon, Duke of Magenta j Canrobert, Marshall of France; 
Marshal Niel; Pelissier, Duke of Malakhoff; the Chances of In* 
vasion ; Toulon, a War Port. By Sib LASCsniEB Wbaxali^ Bart. 
Post 8vo., oloth. 6s. 

The Armies of the Great Powers. By Labcelles Wraxall. 
Post 8vo. 68. 

The object of this worJj^ ie to firwith a correct and detailed 
account of the amowd and nature of the forcee belonging to the Or^t 
Power#. At a glance may he perceived the strength of the respective armies, 
and characteristics of their troops, theW drill, discipline, and uniform. 
Although Mr. Wraxall trmts more especially of the Armies of Framce, 
Austria, England, Russia, and Prussia, he has not omitted those of Sardinia, 
Turkey, anA Anglo^India. The value of such a Manual can hardly be 
over-estimated, 

** To all whose interest in the noble art of national self-defence is as 
^ real as it should be, a compilation like Mr. Wraxall^s has considerable 
value .” — Saturday Magazine, 

Military Life of the Duke of Wellington. By Jackson and 
Scott. 2 Yols. 8vo. Maps, Plans, Ac. 128. 
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Hognl Smpure. 

^ From the death of Aurungzeb to the overthrow of the Mahratta 
Power, by Hekby George Keene, B.C.S. 8vo. Ss. 

This Work filU up a blank between ike ending of Elphinstone’s 
and the commencement of Thornton's Histories. 

Xyiteries of the Vatican ; 

Or Crimes of the Papacy. From the German of Dr. Theodore 
Greisbkoeb. 2 Vols. post 8vo. Sis. 

Nationalities of Europe. 

By Robert Gordon Latham, M.D. S Vols. 8vo. ISs. 

“ The mass of facts gathered from all quarters, and crowded together 
into the pages of these volumes is something wonderful.” 

Natives of India. 

The Domestic Life, Character and Customs of the Natives of 
India. By James Kerr, M.A., late Principal of the Hindu 
College, Calcutta. Post 8vo. lOs 6d. 

“A work of considerable interest, abounding in observation and 
anecdote, and written in a spirit of honesty and fairness.” — Dailg New*. 

Nirgis and Bismillah. 

NiRGts; a Tale of the Indian Mutiny, from tlie Diary of a 
Slave Girl, and Bismillah, or Happy Days in Cashmere. By 
^AFiz Allard. Post 8vo. lOs. 6d. 

“There is a correct and minute description of Delhi and its environs. 
The story of the siege, too, at much length, from an authentic native 
tovaoe.”~Athenaum. 

Notes on China. 

Desultory Notes on the Government and People of Chinn and 
on the Chinese Language Illustrated with a Sketch of the 
Province of Kwang-Tung, showing its Division into Depart- 
ments and Districts. By Thomas Taylor Meadows, Inter- 
preter to H B.M. Consulate at Canton. 8vo. Loud., 1347. 0s. 

Notes on the North Western ProvinoeB of India. 

By a District Officer. 2nd Edition. Post 8vo., cloth. 

Contents. — Area and Population. — Soils.— Crops. — Irriga- ^ 
tion. — Rent. — Rates. — Land Tenures. 

« We have never read a book on India that has interested us more, 
or which to our thinking oontains compressed into so small a space more 
valuable information or so man j iu^estive remarks. We recommend 4he 
book most strongly to all thoughtfiu readers.” — Athetiatm, * 

Oxenham'i (Bar. H. V.) Atonement . ^ 

8vo. 10s. 6d. (See page 4). 
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Oxenham’fl (Bev. H. B.) Fi»t Age of (Biristiaiiity, fto. 

8vo. 128. 6d. (See page 8). 

Ozaaam's (A. F.) Civilisatioii in fhe Fifth Century. 

From the French. By A. C. Glyn, 2 Vols. post 8vo. 218. 

Fathologia Indioa, 

Or the Anatomy of Indian Diseases, based upon Morbid Speci- 
mens from all parts of the Indian Empire, in the Museum of 
I the Calcutta Medical College. Illustrated by detailed cases, 
with the Prescriptions and Treatment employed, and Com- 
ments, Physiological, Historical and Practical, by Allan Webb, 
B.M.S. Second Edition, Royal 8vo. 14s. 

Fharmacopoeia of India, 

Prepared under the authority of the Secretary of State for 
India. By Edward John Waring, M.D. Assisted by a Com- 
mittee appointed for the purpose. 8vo. 6s. , 

Physical Geography. 

By Professor D. T. Ansted, M.A., F.R.S,, &c. Fourth 
Edition. Post 8vo., with Illustrative Maps. 8s. 

Contents: — Part I. — Introduction.* — The Earth as a Planet. 
— Physical Forces. — The Succession of Rocks. Part II. — 
Earth — Land. — Mountains, — Hills and Valleys. — Plateaux 
and Low Plains. Part HI, — Water. — The Ocean. — Rivers. 
— Lakes and Waterfalls.- — The Phenomena of Ice. — Springe. 
Part IV. — Air. — The Atmosphere. Winds and Storms. — 
Dew, Clouds, and Rain. — Climate and Weather. Part V. — 
Fire. — Volcanoes and Volcanic Phenomena. — Earthquakes. 
Part VI.— Life — ^The Distribution of Plants in the different 
Countries of the Earth. — The Distribution of Animals on the 
Earth. — The Distribution of Plants and Animals in Time. — 
Effects of Human Agency on Inanimate Nature. 

** The Book is both laluable and comprehenBive, and deserves a wide 
circulation.** — Observer. 

PoUtioal and Military TransactionB in India. 

Histoiy of the Transactions in India, Political and Military, 
during the Administration of the Marquis of Hastings, 1813 — 

^ 1823. By Henry T. Prinsep, Bengal Civil Service. 2 Vols. 

8vo. London, 1826. 18s. 

PoUih Captivity. 

%y H. S. Edwards. 2 Vols. 8vb. 268. 

Fraotioe of Conrts Martial ^ 

♦ By HoudH & IiONO. In one thick 8vo. Volume. London, 
1825. 26s. 
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Pxioedeiits in Hilitary Law; 

One thick 8vo. Vol. 25s. 

Prinsep's (H. T.) Historical Besnlts. 

* 8vo. ISs. 

Prinsep’s (H. T.) Thibet 

Post 8vo. 59 . 

Races and Tribes of Hindostan. 

The People of India. A series of Photographic Illustrations 
of the Races and Tribes of Hindustan. Prepared under the 
Authority of the Government of India, by J*. Forbes Watsow, 
and John William Kaye. The Work will contain about 460 
Photographs on mounts, in Eight Volumes, super royal 4to. 
£2 5s. per volume. 

Voluvm \ to A are now ready, £9. 

Reports on Cotton, Wool, &c. 

Reports and Documents connected with the Proceedings of the 
East India Company in regard to the Culture and Manufacture 
of Cotton, Wool, Raw Silk and Indigo, in India. 8vo. Lond., 
1886. 8s. 

Royle's (Dr. J. F.) Botany of the Himalaya Mountains. 

2 Vols. royal 4to. £7 7s. (See page 4). 

Russians at Home. 

Unpolitical Sketches, showing what Newspapers they read, what 
• Theatres they frequent; and how^ they eat, drink and enjoy 
themselves ; with other matter relating chiefly to Literature, 
Music, and Places of Historical and Religious Interest in and 
about Moscow. By H. Sutheriand Edwards. Second Edition, 
post 8vo., with Illustrations. 6s. 

“ This is not only one of the mSst amusing books that we have read 
for a long time, but also the best and most reliable aooount of Eussian Life 
and Mfiftmers which has hitherto been given to the public.”— Spectator, 

Sepoy War in India. • 

A History of the Sepoy War in India, 1867—1858. By John 
William Kaye, Author of “ The History of the War in Aff- 
ghanistan.” Vol. 1 , 8vo. 18s, (Vol. II. now ready). 

Contents OF Vol. I. : — Book I. — Introductory. — The Con- • 
quest of the Puryab and Pegu. — The “ Right of Lapse.” — The 
Annexation of Oude. — Progress of Englishism, Book JI. — The 
Sepoy Army : its Rise, Progress, and Decline. — Early His- 
toiy of the Native Army. — Deteriorating Influences.— Jfhe 
Sindh Mutinies. — The Pufljaub Mutinies. Discipline of the 




Bengal Army. Book III.— The Octbbeak of the Mdtik^ — 
Lord Canning and h:!^ Council. — The Oude Administration and 
the Persian War. — The Bising of the Storm. — The First ^ 
Mutiny. — Progress of Mutiny. — Excitement in Upper India — 
Bursting of the Storm. — Appekdix. 

"No liTing writer is better qualified for the execution of the task 
which he has undertaken than the historian of the Afighan War, and we 
may at once say that the instalment of his work now before us is in every 
way worthy of his reputation and of its subject. He has had free access to 
all the best sources of information, and he has made excellent use of them.** 
— I/ondon Review, 

Sewell (Bobert) Analytical History of India. 

Crown 8vo. 8s. (See page 3). 

Social Life in Mnnicb. 

By Edward Wilberforoe, Esq., Second Edition, Dedicated, 
by Permission, to the Bishop of Oxford. Post 8vo. 6s. 
Contents. Munich from the Outside. — Manners and Customs. 

— Royalty. — The Two Kings of — Public Buildings — * 

Picture GaUeries. — Kiinstler Feste. — Cornelius in Munich. — 
Kaulbach. — Munich Artistic. — Practical Munich. — Bavarian 
Railways. — The Royal Library. — The Theatre in Munich,— 
Concerts in Munich. — Beerhouses. — Village Life in Bavaria. — • 
Laws of Trade. — Laws of Marriage. — Laws of Police. 

A very able volume. Mr. Wilberforoe is a very pleasant and agree- 
able writer whose opinion is worth hearing on the subject of modem ar|- 
whioh enters largely into the matter of his discourse.** — Saturday Review, 
“The “Social Life** is altogether an admirable photogrsphio picture, 
sharp and clear, and true in every line of light and shade.** — Spectator, 

Sin : Its Causes and Consequences. 

An attempt to Investigate the Origin, Nature, Extent and 
Results of Moral Evil. A Series of Lent Lectures. By tlie 
Ret. Henry Christmas, M.A., F.R.S. Post 8vo. Ss. 

Sir Everard*s Banghter. 

A Novel. By John tJoRDY Jeaffreson. Post 8vo. 6s. 

Starling (M. H.) Indian Criminal Law and Procedure. 

Second Edition. Royal 8vo. 1870. 30s. (See page 15). 

Steele (Arthur) On Hindu Caste. 

Royal 8vo. Sis. 

Strange’s (Sir T.) Hindu Law. 

a^Vols. 8vo. 168. (Seepage 11). 

Student’s Chemistry. # 

Being the Seventh Edition of Household Chemistry, or the 
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Science of Home Life. By Albert J. Bernats» Pjh* Db. 
F.C.S., Professor of Chemistry and Practical Ghemistxy at St. 

^ Thomas’ Hospital, Medical, and Surgical College. Post 8vo. 6s. 
Textile Hannfactnres and Costnmes of the People of India, 
As originally prepared under the Authority of the Secretary of 
State for India in Council. By J. Forbes Watson, M.A., 
M.D., F.R.A.S., Reporter on the Products of India. Folio, 
half-morocco. With numerous Coloured Photographs. £3 68. 

This work — hy affording a hey to the Fashions of the People^ and to 
the Cotton^ Silk, and Wool Textiles m actual use m India — is of special 
interest to Manufactwrers, Merchants, and Agents; as also to the Student 
and lover of ornamental art, 

“We congratulate Dr. Forbes Watson on having produced so useful 
and so practical a work, and on having diffused knowledge upon all material 
points connected with the clothing of the people of India, which heretofore 
had been unattainable. His book is written in a clear and thoroughly 
intelligible style throughout ; it is handsomely got up, and embellished by 
numerous coloured photographs, from which the various styles of costume 
and portion of clothing, male and female, will be more readily understood 
than from mere description. The colours, too, of the various fabrics are 
given from the articles themselves, and we would in particular invite atten- 
tion to the plates at page 118 , all or most being figures of respectable 
Mohammedans in Upper India in rich dresses, as 9onveying excellent 
impressions of colour and effect in native Indian costume.’^ — Times, 

The Doctrine of Development in the Bible and in the Church. 

By Rev, E. L, Blenkiksopp, M A., Rector of Spriugthorp. 

• In crown 8vo. 10s. 6d. 

“ This is a thoroughly well written and carefully digested treatise. 
The thoughtful theologian will be charmtd with its clear and convincing 
line of argument.” — Church Review, 

“ It is impossible to read these very logical pages without feeling a 
debt of gratitude to the Author for the effective method in which he up- 
holds the principles of the Eeformaton against the Eitualistic party. It 
is a book which Protestants should not only read but study,” — Rook. 

“ Mr. Blenkinsopp’s volume is not less valuable for what it indicates 
than for what it contains. In tracing the doctrinal development of the Old 
Testament, the Author seems thoroughly in%is element.” — Academy, 

<< Their Migesties Servants” : 

Annals of the English Stage. Actors, Authors, and Audiences. 
From Thomas Betterton to Edmund Kean, By Dr. Dokan, 
F.S.A., Author of “ Table Traits,” “ Lives of the Queens 
England of the House of Hanover.” &c. 2 vols., 8vo. 18s. 

“ Every page of the work is barbed with wit, and will make its way 

point foremost These volumes provide entertainment for the most 

diverse tastes.” — Daily News,^ 

“ The style of the volumgs is clever and amusing in a high degree.” 
Morning Fost. 
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Theories of Eirtor^ 

An Inquiry into the Theories of History,— Chance, — Law, — 
Will. With Special Reference to the Principle of Positive 
Philosophy. By William Adam. 8vo. 158. ^ 

“ The whole book bears the erident mark of maturity of thought. 
The third chapter is full of thoughtful and able arj^ment, in which the 
positions of Oomt^ and even of Mill, are powermlly and successfhUy 
assailed.’* — Spectator. 

“ It is well thought and weightily written. We have not come 
across a book of the present day for a considerable while so far removed 
from the common run of writing and of thinking as this one is.” — Athencewn. 

Thomson’s Lnnar and Horary Tables. 

For New and Concise Methods of Performing the Calculations 
necessary for ascertaining the Longitude by Lunar Observa- 
tions, or Chronometers ; with directions for acquiring a know- 
ledge of the Principal Fixed Stars and finding the Latitude of 
them. By David Thomson. Sixty-first edit. Royal 8vo. 10s. 

Thornton’s History of India. 

The History of the British Empire in India, by Edward 
Thornton, Esq. Containing a Copious Glossary of Indian 
Terms, and a Complete Chronological Index of Events, to aid 
the Aspirant for Public Examinations. Third edition. 1 vol. 
8vo. Witli Map. ISs. 

** Mr. Thornton is master of a style of great perspicuity and vigour, 
always interesting, and frequently rising into eloquence. His power of 
painting character, and of bringing before the eye of the reader the events # 
which he relates, is remarkable, and if the knowledge of India can be 
made popular, we should say his is the pen to effect it.— Times** 

The Lihrarp Edition of the above in 6 volumes^ 8t?o,, may he 
had^ price £2 8«. 

Thornton's Gazetteer of India. 

Compiled chiefly from the records at the India OflSce. By 
Edwabd Thoeston. 1 vol., 8vo., pp. JO 16. With Map. 218. 
^, 1 ,^ The chief objects in vieto in compiling this Gazetteer are : — 

\si. To Jls the relative position of the various cities^ townsy and villagesy 
with as much precision as possihUy. and to ejchihit with the greatest 
practioahle brevity all that is known respecUng them ; and 
2ndly. To note the various countriesy provinceSy or territorial divisionsy and 
to deserve the physical characteristics of eaohy together with their 
HaUsUoaly socialy and political circumstances. 

^ To these are added minute descriptions of the principal rivers 
and chains of mountains; thus presenting to the reader y within a brief com* 
passy a mass ofinformation which cannot otherwise he ohtainedy except from 
a muU^Udty qf volumes and manuscript records. 

The hibrary Edition. ' 

4 vols., 8vo. Notes, Marginal ReTerences, and Map. £2 18s. 

* ' i 
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Thugs aud Daooits of India. 

A Popular Account of tho Thugs and Deceits, the Hereditaiy 
* Garotters and Gang Bobbers of India. By James Huttok. 
Post 8vo. 6s. 

Tibetl Tart^^ and Mongolia. 

Their Social and Political Position, and the Religion of Boodh 
as there existing. Compiled from the Reports of Ancient and 
Modem Travellers, especially from M ‘Hue’s Reminiscences of 
the Recent Journey of Himself and M*Gabet, Lazariste Mis- 
sionaries of Mongolia. By Henry T. Pbinsep, Esq. Second 
edition. Post 8vo. 5s. 

Tilley’s (H. A.) Japan. &c. 

8vo, 16s. (See page 16). 

Tod’s (Col. Jas.) Travels in Western India. 

Embracing a visit to the Sacred Mounts of the Jains, 
and the most Celebrated Shrines of Hindu E’aith between 
Rajpootana and the Indus, with an account of the Ancient 
City of Nehrwalla, By the late Lieut.-Col. James Tod, 
Author of Annals of Rajasthan. Royal 4to. £2 Ss. 

This is a companion volume to Colonel TotTs Rajasthan 

Tree and Serpent Worship. 

Or Illustrations of Mythology and Art in India in the First 
^ and Fourth Centuries after Christ, From the Sculpture of 
the Buddhist Topes at Sanchi and Amravati. Pre{)ared at 
the India Museum under the Authority of the Secretary of 
State for India in Council. With Introductory Essays and 
Descriptions of the Plates, By James Ferguson, Esq., F.R.S., 
F.R.A.S. Super-royal 4to. 100 Plates, pp. 250, £5 Ss. 

Trotter’s History of India. 

The History of the British Empire in India, from the 
Appointment of Lord Hardinge to tl^ Death of Lord Canning 
(1844 to 1862). By Lionel James Trotter, late Bengal 
Fusiliers. 2 vols. 8vo. 168. each. 

** The work is full of interesting matter, comprising every event of 
importance during the exciting period of the Rebellion, told in a concise, 
straightforward, and impartial manner.” — Observer. $ 

“The arrangement of the matter, the style, and, above all, the 
spirit which per^es Captain Trotter’s pages, are worthy of groat com- 
mendation.”— MngUshman, 

“ It appears to us that ^r. Trotter has been eminently suooesofj^ hi 
his treatment of a very exciting a^d interesting period of recent histoiy.” — 
London Eevieto* 
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Two Tean* Travels infersia, Ceylon, d». 

A Journal of Two Years’ Travels in Persia, Ceylon, &c* By- 
Bobbbt M. BtHNiNO, Esq., Madras C.S. 2 vols., 8to. ISs. • 

Vambery’s Sketebes of Central Asia. 

Additional Chapters on My Travels and Adventures, and of the 
Ethnology of Central Asia. By Annenins Vambery. 8vo. 16s. 

“ A valuable guide on ahnoat untrodden ground.” — AtheMum. 

Victor Hugo. 

A life written by one who has witnessed it. Including an 
Original Drama in Three Acts, entitled Inez de Castro. 

- From the French. 2 vols. Post 8vo. lOs. 6d. 

View of China, 

For Philological Purposes. Containing a Sketch of Chinese 
Chronology, Geography, Government, &ligion, and Customs. 
Designed for the use of Persons who study the Chinese 
Language. By the Eev. Eobebt Mobbison. 4to. Macao, 
1817. 68. 

Waring’s Fharmacoposia of India. 

8vo. 68. (See page 24). 

Watson’s (Br. J. Forbes) Textile Mannfaotnres of India. 

Folio. £3 Ss. (See page 27). • 

Watson’s (Dr. J. F.) and J. W. Kaye, The People of India. 

A Series of Photographs. Vols. 1 to 4, £9. (See page 25). 

Webb’s (Dr. JLy Pathologia Indica. 

8vo. 148. (See page 24). 

Wellesley’s Despatches. 

The Despatches, Minutes, and Correspondence of the Marquis 
Wellesley, K.G., durir^ his Administration in India. 6 vols. 
8vo. With Portrait, Map, &c. £6 10s. 

work should he perused bp aU who proceed io India in the 
Civil Services. 

* Wellii^n in India. 

The Military History of the Duke of Wellington in India. 
12mo. Is. 

WUSerforoe’s (Edward) Social lifcf in Hnnich. 

Post 8vo. 68. (See page 26). * 
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Wilberforce’B (R) Life of Schubert 

Post 8vo. 68. 

(F.) laves of the English Cardinals. 

2 vols., 8vo. 82s. (See page 7). 

Williams’ (F.) Life, &o., of Bishop Atterbury. 

2 vols., 8vo. 288. (See page 3). 

Woolryoh’s (Serjeant W. H.) 

Lives of Eminent Seijeants at-Law of the English Bar. 
Containing ; — Adair, Barham, Bamardiston, Benloes, N. Bond, 
G. Bond; Bonythom, Callice, Carthew, Chauncey, Cheshire, 
W. Conyers, T. Conyers, Crew, J. Darnell, sen,, J. Darnell, jun., 
Davys, Davy, Finch, Fleetwood. Glanville, Glyn. Hardres, Haw- 
kins, Hele, Heywood, Hill, Hitcham, Hooke, Hoskins, Kelyng, 
Leeds, Lens, Maynard, Methold, More, Onslow, Pell, Plowden, 
Prime, Row, Salkeld, Sellon, Shepherd, Skinner, Skipwith, 
G. Strode, T. Strode, Thompson, Toller, Tremaine, Trenchard, 
Whitaker, Whitlocke, Wilkins, Willes, Williams, and Wynne. 
By Humphry William Woolrtch, Seijeant-at-Law. 

2 vols. 8vo. 308. 


World we Live In. 

Or First Lessons in Physical Geography. For the use of 
* Schools and Students. By D. T. Ansted, M.A., F.R.S., &c. 
7th Thousand. Fcap. 8vo. 28. 

Wrazall’s Armies of the Great Powers. 

By Sir Lascelles Wraxall, Bart. Post 8vo. Os. (See p 22). 

WraxaU’s Caroline Matilda. * 

Queen of Denmark, Sister of George 8rd, From Family and 
State Papers in the possession of Sir Lascelles Wraxall, Bart. 

3 vols., 8vo. 1 8s. • 

Wraxall’s Military Sketches. 

By Sir Lascelles Wraxall, Bart. Post 8vo. 68. (Seep. 22). 

“ The book u clever and entertainiiig from first to ^ 

Wrazall’s Scraps and Sketches. 

By Sir Lascelles Wraxall, Bart. 2 vols.. Post 8vo. 128. 

Contents ofVol. I.-— A Week in Constantinople.— A Winter 
in Kertch. — From Stambci(il to Pesth. — A Day at Caifb.— 
Reminiscences of Baden.— A Day at the Barricades. — A Walk 
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to Wildbad. A Chapter on Gambling. — A pleasant Nigm of 
it. — Sooring the King. — A Day in the Desert — A Day’s 
Hunting in Baden-Baden. — Imperial Paris. — Alpine Grassy 
Farms. — Wanted a Wife. — A Night in California. — Made- 
moiselle Bachel. — Byways of the Black Forest. — A Sad 
Story. 

Contents of Vol. II. — The Dinner Question. — Railway 
Literature Abroad. — ^The Americans at Home. — The Village 
Priest — Austerlitz. — Arerstadt and Jena. — Heligoland. — 
Baffetti — A Night on a Whale. —A Dark Stoiy. — A Return 
Ticket to Paris. — ^American Young Ladyism. — A Night at the 
Cafe Anglais. — A Brush with the Brigands. — The Bois de 
Boulogne. — Baron von Stockmar. — The Secret Agency. — A 
Night or Two in Paris. — Only a Cousin. 

Yesterday and To-Day in India. 

By Sidney Laman Blanchabd. Post 8vo. 6s. 

Contents. — Outward Bound. — The Old Times and the New. — 
Domestic Life. — Houses and Bungalows. — Indian Servants. — 
The Great Shoe Question. — The Garrison Hack — The Long 
Bow in India. — Mrs. Dulcimer’s Shipweck. — A Traveller’s 
Tale, told in a Dark Bungalow. — Punch in India.— Anglo- 
Indian Literature. — Christmas in India. — The Seasons in 
Calcutta. — Farmers in Muslin. — Homeward Bound. — India 
as it Is. , 

“ The reader will find the present volume essentially interesting, and 
the many graphic pictures which it presents of the state of Society in India 
assuredly convey a very accurate idea of the country.” — Ohseroer, 

ToTiitg’B (J. B.) Course of Mathematics. 

8vo. ISs. (See page 7). 
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A SELECTION FROM 

MESSKS. ALLEN’S CATALOGUE 

OF BOOKS IN THE EASTERN LANGUAGES, &c. 


HINDUSTANI, HINDI, &o. 

[Dr, Forheii IForki cvre used as Class Books in the Colleges and Schools 

in India.] 

Forbes’s Hindustani-English Dictionary in the Persian Character, 
with the Hindi words in Nagari also; and an English Hindustani 
Dictionary in the English Character ; both in one volume. By Dun- 
can Fobbes, LL.D. Eoyal 8vo. 428. 

Forbes’s Hindustani Grammar, with Specimens of Writing in the 
Persian and Nagari Characters, Beading Lessons, and Vocabulary. 
8vo. lOs. 6d. 

.Forbes’s Hindustani Manual, containing a Compendious Gram- 
mar, Exercises for Translation, Dialogues, and Vocabulary, in the 
Boman Character. l8mo. 8s, 6d. 

Forbes’s Bagh o Bahar, in the Persian Character, with a complete 

Vocabulary. Royal 8vo. 128. 6d. 

Forbes’s Bagh o Bahar in Engjish, with Explanatory Notes, 

illustrative of Eastern Character. 8vo. 8s. 

Forbes’s Tota Kahani ; or, “ Tales of a Parrot,” in the Persian 

Character, with a complete Vocabulary, iftoyal 8vo. Ss. 

Forbes’s Baital Pachisi ; or, “Twenty-five Tales of a Demon,” 
in the Nagari Character, with a complete Vocabulary. Royal 8vo. 98. 

Forbes’s Ikhwanu s Safa; or, “Brothers of Purity,” in the 

Persian Character. Royal 8vo. 128. 6d. 

[ Eor the higher standard for military officers' examinations.] 

Ikhwanu S Safa ; or, “ Brothers of Purity,” Translated from the 
Hindustani of Maulavi Ikram Ali. By John Platts, Esq., Inspector 
of Public Instruction in the, North Circle, Central Provinces. CfaAled 
through the Press by E. B. E^stwick, Esq., C.B., M.P., F.R.8.,^., 
8vo. 10s. 6d. 
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Forbes's Arabio Beading Lessons, consisting of Easy Extracts 
from thobect Authors, with Vocabulary. Boyil 8 to., doth. 16s. 

Beresford’s Arabic Syntax. Royal 8 vo. 6 s, 

TELOOCOO. 

Brown's Dictionary, Reversed ; with a Dictionary of the Mixed 
Dialects used in Teloogoo. 8 vols. in 2, royal 8vo. £5. 

Campbell's Dictionary. Royal 8 vo. 30 b. 

Brown’s Grammar. 8 vo. 16 b. 

Brown’s Reader. 8 vo. 3 vols 5J7s. 

Brown’s Dialogues, Teloogoo and English. 8 vo. 58. 6 d. 
Selections, or Test Book 8 vo. 18s. 

Pancha Tantra. 83 . 

Percival's English-Teloogoo Dictionary. lOs. 6 d. 

TAMIL. 

« 

Rottler’s Dictionary, Tamil and English. 4to. dils. 

Babington's Grammar (High Dialect). 4to. 12 s. 

Beschi's Grammar (Common Dialect.) 8 vo. Ts. 

Rhenius’s Grammar, 8 vo. Ids. 

Pope’s Tamil Handbook. 8 vo. 1 Ss. 6 d. 

Pope’s Tamil Prose Reading Book. 8 vo. 10s. 

Pope’s First Lessons in Tamil. ]2mo. 12s. 

Babington’s Gooroo Paramartan, with Translation and Vocabu- 
lary. 8 s. 

Pancha Tanta Katha. Sr. 6 d. 

Katha Manjiri. 8 vo. 6 s. 

Percival’s Tamil Dictionary. S vols. 1 Os. 6 d. 

OUZRATTEE. 

Mavor’s Spelling, Guzrattee and English. 7s. 6 d. 

Bal«Mitra. Vol. 1. 8 vo. 6 s. 6 d. 

Shahutji Edaiji’s Dictionary, Guzrattee and English. Sis. 


t 


13, WxTEBik)o Place, Pall Mall, 


37 


HAEBATTA, 

^oleswortVs Dictionary, Mahratta and English, 4to, 428, 

HJolesworth’s Dictionary, English and Mahratta. 4to. 428. 

Steveni&on’s Grammar. 8vo., cloth. 17s. 6d. 

Esops Fables. 12rao. 28. 6d. 

Fifth Reading Book. Ts. 

MALAY. 

Marsden’s Dictionary. 4to. 258. 

Marsden’s Grammar. 4to. I2s, 6d. 

CHINESE. 

Morrison s Dictionary, 6 vols. royal 4to. £10. 

Marshman’s— Clavis Sinica, a Chinese Grammar. 4to. £2 2s. 

Summer’s Grammar. Royal 8vo. 28s. 

Morrison 8 View of China, for Philological purposes ; containing a 
Sketch of Chinese Chronology, Gheography, dovornment, Religion and 
Customs, designed for those who study the Chinese language. 4to. 6s. ^ 

MISCELLANEOUS. 

Collett’s Malayalam Reader. Rvo. 12s. Od. 

Esop’s Fables in Camatica. 8vo. bound. 1 2s. 6d. 

David’s Turkish Grammar. 16s. 

Wilson’s Glossary of Judicial and*Revenue Terms, and of useful 
Words occurring in Official Documents relating to the Administration 
of the Government of British India. Prom the Arabic, Persian, 
Hindustani, Sanskrit, Hindi, Bengali, ^rija, Marathi, Gnzarathi, 
Telugu, Ramata, Tamil, Malajalam, and other Languages. Compiled 
and published under the authority of the Hon. the Ooiirt of Directors 
of the £. I. Company. 4to., cloth. £l lOs. 

Messrs, Wm. H. Allen ^ Co.’s Catalogues of Printed and Lithographed 

Books in the Eastern La/nguageSy to which is aMed a list of Oriental Mtmu* 

scripts^ may be had gratis on application. 
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MAPS OF INDIA, etc., 

'' 

District Map of India ; 

Divided into Oollectoraies with the Telegraphs and Badways from Qo- 
Temment surveys. On su^ sheets — size, 5fb. 6in. high ; 5ft. Sin. wide ; 
in a case, £2 I2 b. 6d. ; or, rollers, vam., £3 ds. 

A General Map of India ; 

Compiled chiefly from surveys executed by order of the Government 
of India. On six sheets — size, 5 ft. 3 in. wide ; 5 ft. 4 in. high, £2 ; 
or, on cloth, in case, £2 12 b. 6d. ; or, rollers, vam., £3 3s. 

Map of India ; 

From the most recent Authorities. On two sheets — size, 2 ft. lOin. 
wide ; 8 ft. 8 in. high, 16s. ; or, on cloth, in a case, £1 Is. , 

Map of the Routes in India ; 

With Tables of Distances between the principal Towns and Military 
Stations. On one sheet — size, 2 ft. 3 in wide \ 2 ft. 9 in. high, 9s. ; 
or, on cloth, in a case, 12s. 

Map of the Western Provinces of Hindoostan, 

The Punjab, Gabool, Scinde, Bhawulpore, Ac., induding all the States ! 
between Oandabar and Allahabad. On four sheets — size, 4 ft. 4in. 
wide ; 4 ft. 2 in. high, SOs. ; or, in case, £2 ; rollers, varnished, £2 lOs. 

• 

Map of India and China, Burmah, Siam, the Malay Penin- 
sula, and the Empire of Anam. On two sheets — size, 4 ft. 3 in. wide ; 

8 ft. 4 in. high, 16s. ; or, on cloth, in a case, £I 5s. 

Map of the Steam Communication and Overland Routes 
between England, India, China, and Australia. In a case, 14s. ; on 
rollers, and varnished, 18s. 

Map of Affghanistan and the adjacent Countries. 

On one sheet — size, 2 ft. 3 in. wide \ 2 ft* 9 in. high, 9s. ; in case, 12s. 

Map of China, 

From the most Authentic Sources of Information. One large sheet — 
siAe, 2 ft. 7 in. wide ; 2 ft. 2 in. high, 6s. ; or, on cloth, in case, 8s. 

Map of the World ; 

On Mercator’s Projection, showing the Tracts of the Early Navigators, 

^ the Currents of the Ocean, the Pnncijpal Lines of great Circle Sai^g, 

( and the moat recent discoveries. On iour sheets — size, 6ft. 2 in. wide ; 

4 ft. 3 in. bigl^ £2 ; on doth, in aHoase, £2 lOs. ; or, with rollers, and 
vamished, £§. 
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ELLEN’S INDIAN MAIL, 

IHB 

®itral 

FltOli 

iIndia, china, and all parts of the east. 

Allbn*8 Indian Mail conitlnt the fullest id4 most tmbeiitio Repofti 
of ill important Occnrrencea in the Conntriea to which it is defoted^ com* 
piled chi^y from private and excloalve soaroes. It hu been prononnoed 
bj the Prm in (^nertl to be Udi^emahle to all who have Friends or Rela* 
tivea in the East, as affording the only eorred information regarding the 
Services, Movements of Troops, Shipping, and all events of Domestio and 
individual interest. 

The subjoined list of the usual Contents will show the Importance and 
variety of the information concentrated in Allin's Indian Mail. 


Summary and Bevieto qf Eastern News, 

PreelD of PubUe latelUvence Ebippisif-Artiwnl of Sblpsi 
ftelectloiin from tbe IndUa Prosin ,i ,, Pnsnonwerp 

Moretaentn of Troopsi „ • Bepnrtmre of Ships 

The OkiTeniniesit Oosetto n „ Psussengern 

Ooarts BSnrtlal Oouuaer olnl- State of the Marhets 

0OBaeatlo latellUrenee-^Blrtha „ Zndlaa Seearltiea 

If II Marriages n Preights 

II II Deaths SSe. Sio. die. 

Nome Intelligence relating to India^ Sfc. 

Original Articles Arriral reported in Dngland 

MUceUaneons Information Departures ,| 

Appointments, Bxtensions, of Shipping-Airiral of Ships 

Furloughs, Ac. Passengers 

„ Oiril ^ Departure of Ships 

„ Militarj Passengers 

„ BeclesiastieU and „ Vessel spoken with 
II Marine ^ Ao. ifec. 

Beriew of Works on the Bast.-And Notices of all affairg 
eonneeted With XndU and tbe Serrioes. ^ 

Throoghoatthe Paper one nntformsytlem of srrangenifiitpriTBlU, and attheoonoluilen 
of each year an Imomk ii Oinilsbed, to enable Subeoribert to 
bind np the Volume, which Ibrmi a complete 

A8UTI0 mUA l KBISTM ANB UMWtr O F SFOKiCE. * 

Londou: Wh. H. ALLEN & Co., 13, WATERLOO PLACE, 8.W. 

(pxjbushebsbto the indu office), ^ 

To vhottt CotMSWMoationi JVf tit JSdiior, and jLdotfHtttntnti 
are requeeted to be addrettti. • 


THE 


(Gentleman’s iSlagasine. 






NEW FEATURES:- 

TUB roll of honour : A Record of Noble Deeds. ® 

THE INVESTOR : Au examitiEtion of the Financial and Com- 
mercial Projects of the Month. 

THE, SEASON OF 1870: Music, Painting and Society of the 
Period. 

A NEW POEM, by the Author of “Festus.^' 

THE EDINBURGH REVIEWERS. 


\ 


A NEW NOVEL IN JULY, by H. Sutherland Edwards. 
Author of the ** Two Prima Donnas,*’ &c. > " 

The folUnoing are amongst the Contributors to The Qentleman*s 

Magazine 

8HIELBT BROOKS. 

“ CAVENDISH.” 

PERCY FltJ^fGERALD. 

6. H. BRADBURY. 


BLIHU BURRITT. 
CHARLES DICKENS, JUN. 
BIANCHARD JERROLD. 
DUTTON COOK. 

HENRY KrNGSLEY, 

TOM TAYLOR, 

VICTOR HUGO. 

DORA GRKENWELL. 
WALTER MAYNARD. C 


THE AUTHOR OF “FE8TU8. 
MR. CONSUL TOWMJ. 

LUKE LIMNER. ^ 

FENTON CLIFFE. 

8. WALPOLE. 

JOSEPH HATTON. 

P^DWIN ARNOLD, 

J. CARPENTER. 

EDWARD CAPERN. 

WILLIAM SAWYER. 

DR BTALLARD. 

T. J. GULLICK. 

8. P, OLIVER. 


AND OTHER WELL-KNOWN WBIIEBS. 


ONE SHILLING MONTHLY. 


, PUBLISKBD^BT 

^aL S. ALXJOff A Co. 13, WA1XS1A0 mCX, 8.^^ 

« . BOLD BT AUvBOOKSBLLBBS AND AT AIJ. SIOZH AND SONS* BOOSBTAIXS. 





